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*  Assigned  by  (Jovemor,  February  80, 1901,  tor  term  ending  December  81,  190L. 
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,  ting  T.  (Sup.) 978 

pillage  of  College  Point  t.  Rausch  (Sup.)1149 

^  illage  of  Fulton,  Coleman  t.  (Sup.) 1132 

Milage  of  Fulton,  Spitzer  v.  (Sup.) 1146 

Village  of  Hempstead  t.  Seymour  (SupJ. . .  462 
tillage  of  Keeseville  y.  Keeseyille  Elec- 

,  trie  O.  (Sup.) 249 

Viflage  of  Seneca  Falls,  Driscoll  v.  (Sup.).  .1133 

yuiage  of  Westfield.  Delafield  t.  (Sup.) 1133 

yuiage  of  White  Plains,  Butler  v.  (Sup.). .  193 

Von  Bemutb,  Stein  way  t.  (Sup.) 1146 
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Von  Seggern,  Ginsburg  t.  (Sup.) 758 

Wade.  Cortland  County  v.  (Sup.) 1132 

Wagner  v.  Buffalo  &.  R.  Transit  Co.  (Sup.)  113 

Waite  T.  Abom  (Sup.) 967 

Walker  t.  Piatt  (Sup.) 943 

Wnlah,    Kling   v.    (Sup.) 9G2 

Walworth,  Reese  y.  (Sup.) 1115 

Wanamaker,  Fogarty  y.  (Sup.) 883 

Warren  v.   American  Electrical  &  Main- 
tenance (3o.  (Sup.) 1149 

Warren  t.  Union  R.  Co.  (Sup.) 1150 

Warren,  Seymour  y.  (Sup.) 236 

Washington  Life  Ins.  Co.,  Te  Bow  y.  (Sup.)  289 

Watters  y.  John  Simmons  Co.  (Sup.) 325 

Wayside  Knitting  (3o.,  Hale  v.  (Sup.) 404 

Wayside  Knitting  Co.,  Hale  y.  (Sup.) 1136 

Wead,   Connecticut  Trust  dc   Safe-Dei)osit 

Co.  y.  (Sup.) 618 

Webendorfer,  Odell  y.  (Sup.), 930 

Weber  y.  Town  of  Pelham  (Sup.) 1150 

Weeks  y.  Ryan  (Sup.) 1150 

Weigley  y.  Kneeland  (Snp.) 65T 

Weify.  Weil  (Sup.) 1150^ 

Weinberg,  Bemsee  v.  (Sup.) 1129 

Weir,  Harrison  y.  (Sup.) 957 

Welch,  Bouton  y.  (SupJ 407 

Wells  y.  Herald  Co.  (Sup.) 1150 

West,  Lorier  y.  (Sup.) 1139 

Westbrook  y.  New  York  Sun  Ass'n  (Sup.)  266 

Westchester  County,  Foy  v.  (Sup.) 887 

Westchester   Electric   R.    Co.,    Rankin    y. 

■jSup.)    1144 

Westchester  Electric  R.   Co.,   Stanley   t., 

two  cases  (Sup.) 1146 

Western  Assur.  Co.,  Silver  y.  (Sup.) 1145 

Western     Union    Tel.    Co.,    Leuchter    y. 

(Sup.)  1138 

Western     Union     Tel.    Co.,    Leuchtef    v. 

(Sup.) 1139 

Whedon  y.  King  (Sup.) 1150 

Wheeler  v.  Bowman  (Sup.) 11.50 

Wheeler,  Abbey  v.  (Sup.) 432 

Whippo  y.  Erie  R.  Co.  (Sup.) 1150 

White  y.  Loewenthal  (Sup.) 1150 

White,  Mixer  v.  (Sup.) 1140 

White,  People  v.  (Sup.) 30 

Whitehead  v.  Heidenheimer  (Sup.) 1150 

Whyard  v.  Raisch   (Sup.) 1150 

Wiard,  People  v.  (Sup.) 1142 

Widmayer's  Will,  In  re  (Sur.) 1014 

Wilbur,  Thompson  v.  (Sup.) 1149 

Wild  y.   Porter  (SupO 839 

Wilgns  y.  Messing  (SupO 1150 

Williams  v.   Hartman  (Sup.) 11.50 

Williams  Co.,  Blauner  v.  (City  Ct  N.  Y.) . .  749 

Willis  Ave.,  In  re  (Sup.) 1150 

Winslow,  Bagley  y.  (Sup.) 611 

Winston,  People  v.  (Sup!) 4.")2 

Winthrop,  L'Hommedieu  T.  (Sup.) 381 

Witmark,  Tarns  v.  (Sup.) 1149 

Wolcott,  Pilling  y.  (Sup.) 1143 

Wood  T.  Zornstorff  (Sup.) 241 

Woodbridge  y.  Bockes  (Sup.) 417 

Woodruff,   In  re   (SupJ 1151 

Woodruff,  People  v.  (Sup.) 1143 

Wood's  Estate,  In  re  (Sur.) 491 

Woody,  In  re  (Sup.) 1151 

Woog  y.  Woog  (Sup.) 655- 

Woolverton  v.  Austin   (Sup.) 11.51 

Wooster  y.  UUman  (Sup.) 1151 


Digitized  by 


Google 


s\iii 


Wotton  T. 
Wright  r. 


De  Bean  (Sap.). 
Mercein  (Sap.). 


09  NEW  YORK  SUPPLBUBNT 

and  Itt  New  Tork  8taU  Reporter 

Pace 


753 
936 


Wunch  y.  SbanUand  (Sop.) 349 

Wyoming  County  Times,  Norrla  t.  (Sap.) 
Wyaong  t.  Meyer  (Snp.) 


Tard  t.  Yard  (Sup.). 


444 
.  286 

.1151 


Pan 

Yonkers  R.  Co.,  Stanton  t.  (Sup.) 1146 

York,  PeopleT.  (Sup.) 1142 

Young  T.  Oilmour  (Sup.) 101 

Zarkowskl  T.  Schroeder  (Sup.) 893 

Zimmerman  v.  Meyrowita  (Sup.) 800 
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Adams,  In  re  64  N.  T.  Supp.    681 

Order  affirmed.     C(  N.  B.  1U8,  166  N.  T.  Memoranda,  86. 

Albrecht  v.  New  York  Cent.  &  H.  K.  K.  Co .66  N.  Y.  Supp.    0OS 

Judgment  affirmed.     59  N.  B.  1118,  166  N.  Y.  Memoranda,  36. 

Albring  V.  New  York  Cent.  &  H.  R.  R.  Co 61  N.  Y.  Supp.    763 

Order  dlunisMd.     6$  M.  B.  990,  166  N.  Y.  287. 

American  Copper  Co.  t.  Lowther  66  N.  Y.  Supp.    688 

Judgment  affirmed.    S»  N.  B.  1118.  16S  N.  T.  625. 

Anderson  v.  Carter 49  N.  Y.  Supp.    256 

Judgment  affirmed.     59  N.  B.  1118,  165  N.  T.  624. 

Antlsdel  v.  WHUamson  66  N.  Y.  Supp.  1028 

Order  affirmed.     69  N.  B.  207,  166  N.  Y.  S72. 

Armour  t.  Gaffey  61  N.  Y.  Supp.    846 

Judgment  affirmed.     S*  N.  B.  1118,  166  N.  T.  630. 

Armstrong  t.  Metropolitan  St.  Ry.  Co 66  N.  Y.  Supp.    498 

Order  affirmed.     69  N.  B.  1118,  166  N.  Y.  641. 

Austin  ▼.  Slocum   62  N.  Y.  Supp.    383 

Judgment  affirmed.     59  N.  B.  1118,  166  N.  Y.  667. 

Bailey  y.  American  Deposit  &  Loan  Co 66  N.  Y.  Supp.    830 

Order  affirmed.     59  N.  B.  UlS,  166  N.  Y.  CT2. 

Barber  v.  Wheeler 61  N.  Y.  Supp.  1131 

Judgment  affirmed.     69  N.  B.  1118,  166  N.  Y.  Memoranda,  36. 

Barta  v.  State 64  N.  Y.  Supp.  1131 

Appeal  dlimlssed.     59  N.  B.  IIU,  166  N.  Y.  Memoranda,  13. 

Bauer  v.   Dewey    67  N.  Y.  Supp.    262 

Order  revened.     60  N.  B.  10,  166  N.  Y.  402. 

Baylies  y.  Hamilton 55  N.  Y.  Supp.    890 

Judgment  affirmed.     69  N.  B.  1118,  165  N.  Y.  641. 

Beler  y.  Spaulding 43  N.  Y.  Supp.  1160 

Judgment  affirmed.     59  N.  B.  1118,  165  N.  Y.  628. 

Bender  v.  TerwlUiger 63  N.  T.  Supp.    269 

Judgment  affirmed.     69  N.  B.  1118,  166  N.  Y.  Memoranda,  4. 

Birch  y.  Kayanaugb  Knitting  Co 54  N.  Y.  Supp.    449 

Judgment  affirmed.     69  N.  B.  1119,  165  N.  Y.  617. 

Bishop  y.  Autographic  Register  Co.  of  New  York 46  N.  Y.  Supp.      97 

Judgment  affirmed.     69  N.  B.  Ill*,  165  N.  Y.  662. 

Bteiry.  HIU 03  N.  Y.  Supp.    670 

Judgment  affirmed,     n  N.  B.  1119,  165  N.  Y.  673. 

60N.Y.8.  (xlz) 
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Borrowe  v.  Corbln 62  N.  Y.  Supp.    741 

Judgment  affirmed.     N  N.  B.  Ill*,  1(5  N.  T.  (34. 

Brayton  v.  Sherman  60  N.  Y.  Supp.  1118 

Order  affirmed.     SI  N.  B.  IIU,  1((  H.  T.  Ueuoranda^  M. 

Breed  T.  Ruoff 66  N.  Y.  Supp.    422 

Appeal  dlimlned.    S»  N.  B.  IIU,  1((  N.  T.  UamoraDda.  M. 

BrisTg^s  Will.  In  re 8T  N.  Y.  Supp.    390 

Order  affirmed,     t*  N.  ■.  IIU,  M  N.  T.  (TS. 

Bristol  V.  Lambert 61  N.  Y.  Supp.  1138 

Judgmente  reTereed.     BS  N.  B.  (SS,  1(6  N.  T.  61. 
Brokaw  v.  Duffy 5S  N.  Y.  Supp.    469 

Order  affirmed.     t»  N.  B.  IM,  1(S  N.  T.  »1. 

Browne  t.  Paterson 55  N.  Y.  Supp.    404 

Order  rerened.     t»  N.  B.  m,  US  N.  T.  «0. 

Bruce  v.  Van  Demark 62  N.  Y.  Snpp.  1133 

Judgment  affirmed.     Et  N.  B.  lilt.  1(S  N.  T.  Memoranda,  2S. 

Bnffalo  Natural  Gas  Fuel  Co.  t.  Barber  Asphalt  Pa  v.  Oo.  .66  N.  Y.  Supp.  112T 
HoUon  denied.     H  N.  B.  Ill*,  1(«  N.  T.  Uemoranda.  18. 

Bull  V.  Case 68  N.  Y.  Supp.    774 

Order  affirmed.     SB  N.  B.  SCa,  1($  N.  T.  SOL 

Bump  T.  New  York,  N.  H.  &  H.  R.  do. 55  N.  Y.  Supp.    962 

Judgment  affirmed.    S9  N,  B.  111*.  1(5.  N.  T.  (W. 

Burbans  t.  Union  Free  School  Dist  No.  1  of  Town  Of 

Canton 48  «.  Y.  Supp.    702 

Order  affirmed.     f»  N.  B.  Ill*,  1(5  N.  T.  S(l. 

Burke  T.  Ireland  62  N.  Y.  Supp.    453 

Jodgmcnt  rerened.     St  N.  B.  tl4,  1(6  N.  T.  8(6. 

Btirqbam  t.  Bumham  62  N.  Y.  Supp.    120- 

Judgment  affirmed.     58  N.  B.  Ult,  1(5  N.  T.  (St. 

Bush  T.  Delaware,  L.  &  W.  R.  Co 69  N.  Y.  Supp.  1128 

Judgment  affirmed.     6t  N.  B.  838,  1(6  N.  T.  210. 

Cameron's  Estate,  In  re 62  N.  Y.  Supp.    187 

Order  affirmed.     St  N.  B.  lUO,  1((  N.  T.  Memoranda,  U. 

Oarr  V.  Maltby 56  N.  Y.  Supp.  1106 

Judgment  affirmed.     St  N.  Bw  2S1,  1(6  N.  T.  657. 

Oartwrlgbt  y.  Board  of  Health  of  City  of  Coboes 50  N.  Y.  Supp.    781 

Judgment  affirmed.     68  N.  B.  1120,  1(5  N.  T.  (31. 

Obapman  y.  Ogden 56  N.  Y.  Supp.   78 

Judgmente  affirmed.    St  N.  B.  1120,  1(6  N.  T.  M2. 

Cl)8nnan  y.  Tatum  66  N.  Y.  Supp.    275 

Judgment  affirmed.     St  N.  B.  1120,  166  N.  T.  Memoranda,  It. 

Citizens'  Say.  Bank  of  Stamford  y.  City  of  New  York 56  N.  Y.  Supp.    295- 

Judgment  affirmed.     69  N.  E.  1120,  1((  N.  Y.  Memoranda,  8. 

Clinton  y.  Buffalo  Land  Security  Co. 66  N.  Y.  Supp.    862. 

Judgment  affirmed.     69  N.  B.  1120,  186  N.  T.  Memoranda,  86. 

Clinton  Nat  Bank  y.  National  Park  Bank 56  N.  Y.  Supp.    244 

Judgment  affirmed.     59  N.  B.  1120,  186  N.  Y.  (29. 

Cohen  y.  Berlin  &  .Tones  Bnyelope  Co 56  N,  Y.  Supp.    58$- 

Judgment  reyened.     69  N.  B.  Mt.  1(8  N.  Y.  ttl. 
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OolUnMn  T.  caty  of  New  York 60  N.  T.  Supp.  1185 

JndBment  affirmed.     B>  N.  B.  1120,  166  N.  T.  6S6. 

Ooloney  t.  Farrow 48  N.  Y.  Supp.  1102 

Judcment  affirmed.     6>  N.  B.  1120.  Iff  N.  T.  614. 

Coloner  V.  Farrow 48  N.  Y.  Supp.  1182 

Jadsment  affirmed.     »  N.  B.  1120.  16E  N.  T.  616. 

Oonnelly  y.  O'Brien 68  N.  Y.  Supp.     '46 

Judsment  reversed.     60  N.  B.  20,  166  N.  T.  406. 

Oonaolidated  Ice  Co.  t.  City  of  New  York 65  N.  Y.  Supp.    912 

Judsment  affirmed.     »  N.  B.  71S,  IM  N.  T.  M. 

Oook  V.  White 60  N.  Y.  Supp.    168 

MoUon  granted.     N  N.  B.  1120,  Iff  N.  T.  68>. 

Cooper  T.  Fitzgerald 62  N.  Y.  Supp.  1184 

Judgment  affirmed.     58  N.  B.  1121,  Iff  N.  T.  671. 

OotUe  V.  Marlue  Bank  of  Buffalo 51  N.  Y.  Sdpp.  1140 

Judgment  affirmed.     59  N.  B.  736,  166  M.  T.  St. 

Gountryman  t.  Fonda,  J.  &  O.  B.  Co. 54  N.  Y.  Supp.  1006 

Judgments  rerersed.     »  N.  B.  8X2,  166  N.  T.  20L 

Oruger,  In  re 66  N.  Y.  Supp.    686 

Order  affirmed.     50  N.  B.  lltl,  IW  N.  T.  Memoranda,  16. 

Czamowaky  y.  City  of  Rochester 66  N.  Y.  Supp.    081 

Order  affirmed.    69  N.  B.  U21,  Iff  N.  T.  640. 

DarUng  y.  Elock  ' 63  N.  Y.  Supp.    688 

Judgment  affirmed.     60  N.  B.  1121,  1«  N.  T.  622. 

David  Steyenson  Brewing  Cb.  y.  Eastern  Brewing  Co.  .  .48  N.  Y.  Supp.      $d 

Judgment  affirmed.     60  N.  B.  1121,  165  N.  T.  6S4. 

DeaoT.  Cltyof  New  York 61  N.  Y.  Supp.    8T4 

Judgment  reversed.     SO  N.  B.  226. 

Deeley  y.  Helntz  57  N.  Y.  Supp.    683 

MoUon  denied.     69  N.  B.  1121,  Iff  N.  T.  660. 

De  lola  y.  Metropolitan  St.  By.  Co 66  N.  Y.  Supp.      22 

Judgment  affirmed.     »  N.  B.  1121.  Iff  N.  T.  664. 

Donelly  y.  City  of  Rochester 58  N.  Y.  Supp.  1140 

Judgment  reversed.     69  N.  B.  989,  166  N.  Y.  316. 

DonneUyy.  City  of  New  York 65  N,  Y.  Supp.  1080 

Judgment  affirmed.     61  N.  B.  1121,  Iff  K.  Y.  Memoranda,  6. 

Dooal  y.  Lutjens  47  N.  Y.  Supp.    669 

Judgment  affirmed.     69  N.  B.  1121,  Iff  N.  Y.  622. 

Dougherty  y.  King  58  N.  Y.  Supp.      67 

Judgment  reversed.    69  N.  E.  1121,  Iff  N.  Y.  ff7. 
Dunn  V.  Arkenburgh  62  N.  Y.  Supp.    861 

Judgment  affirmed.     B9  N.  B.  1122,  Iff  N.  Y.  669. 

Dwyer  y.  Board  of  Education  of  City  of  New  York 50  N.  Y.  Snpp.    128 

Judgment  affirmed.     69  N.  E.  1122,  Iff  N.  Y.  612. 

Eastland  y.  Clarke 51  N.  Y.  Supp.  1140;  58  N.  Y.  Supp.  1108 

Judgment  reversed.     69  N.  B.  202,  Iff  N.  Y.  420. 

Eldert  y.  Long  Island  Electric  Ry.  Co 51  N.  Y.  Supp.    186 

Judgment  affirmed.     69  N.  B.  1122,  Iff  N.  Y.  ffL 
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Farrington  t.  City  of  Mt  Vernon M  N.  T.  Supp.    863 

Order  affirmed.     &9  N.  EL  «,  U6  N.  T.  23S. 

Finn  T.  OasBldy  SI  N.  T.  Snpp.  1138 

Judgment  affirmed.     »  N.  B.  tU,  US  N.  T.  311. 

Flaherty  V.  Continental  Ins.  Co 55  N.  Y.  Supp.  1140 

Judgment  affirmed.     69  N.  E.  1122.  166  N.  T.  ^2. 

Flonr  City  Nat  Bank  ▼.  LltOe  48  N.  T.  Snpp.  110* 

Judgment  affirmed.     W  N.  B.  1122;  MB  N.  T.  OS. 

Foehner  y.  Huber  68  N.  T.  Snpp.    447 

Judgment  affirmed,     n  N.  B.  1122,  IM  N.  T.  Hemoranda.  22. 

Ford  y.  Ford 46  N.  T.  Supp.  1091 

Judgment  affirmed,     ft  N.  B.  1122,  1«  N.  T.  S22. 

Fox  r.  Mobawk  &  H.  R.  Humane  Soc 48  N.  T.  Supp.    625 

Order  affirmed.     69  N.  B.  353,  166  N.  T.  617. 

Fredrlchg  v.  Olty  of  New  Tork  60  N.  Y.  Supp.    724 

Judgment  affirmed.     59  N.  B.  1122,  ItG  N.  T.  660. 

Garby  v.  Bennett 67  N.  T.  Supp.    868 

Judgment  affirmed.     Ct  N.  B.  1U7,  166  N.  T.  392. 

Garczynskl  v.  RusseU  47  N.  Y.  Supp.  1136 

Judgment  affirmed.     Et  N.  B.  1122,  166  N.  T.  668. 

Garczynakl  v.  RusseU  47  N.  Y.  Supp.  1136 

Order  affirmed.     59  N.  B.  1122,  166  N.  T.  669. 

Gay  T.  Hasklna  43  N.  Y.  Supp.  1154 

Judgment  affirmed.     59  M.  B.  1122,  164  N.  T.  699. 

Gelszler  v.  De  Graaf 60  N.  Y.  Supp.    661 

Order  affirmed.     69  N.  B.  993,  166  N.  T.  339. 

German-American  Bank  v.  Slade  48  N.  Y.  Supp.  1105 

Judgment  affirmed.     59  N.  B.  UZ2,  165  N.  T.  660. 

Girrln  v.  New  York  Cent.  &  H.  R.  R.  Co 65  N.  Y.  Supp.    299 

Order  affirmed.     69  N.  B.  921,  168  N.  Y.  289. 

Glorv.  Kelly 63  N.  Y.  Supp.    889 

Judgment  affirmed.     69  N.  B.  1123,  166  N.  T.  Memoranda,  2. 

Grade  Crossing  Com'rs  of  City  of  Buffalo,  In  re 61  N.  Y.  Supp.    748 

Order  affirmed.     59  N.  B.  706,  166  N.  T.  69. 

Grant  v.  Griffith   56  N.  Y.  Supp.    791 

Judgment  affirmed.    59  N.  B.  1123,  166  N.  T.  636. 

Graves  Elevator  Co.  ▼.  CalUnan 56  N.  Y.  Supp.  1108 

Judgment  affirmed.     69  N.  B.  1123,  166  N.  T.  620. 

Gray  v.  Metropolitan  St  Ry.  Co 57  N.  Y.  Supp.    687 

Judgment  reversed.     69  N.  B.  262,  165  N.  T.  467. 

Greene  v.  Niagara  County 67  N.  Y.  Supp.    291 

Order  affirmed.     60  N.  B.  188,  166  N.  T.  485. 

Grlffen  v.  Manlee 62  N.  Y.  Supp.    864 

Judgment  reTemd.     69  N.  B.  925,  166  N.  T.  188. 

OrlfBn  V.  Carr 47  N.  Y.  Supp.    828 

Judgment  affirmed.     69  N.  E.  1123,  165  N.  T.  621. 

Grlppen  v.  Weed  48  N.  Y.  Supp.    112 

Judgment  affirmed.     59  N.  B.  U23,  166  N.  T.  612. 
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Han  ▼.  Beston  49  N.  T.  Snpp.    811 

Judgment  affirmed.     E>  N.  E.  1123,  1<6  N.  T.  S32. 

Hallahan  v.  Webber  62  N.  T.  Supp.  1188 

Judgmeat  affirmed.     69  N.  B.  1121,  166  N.  T.  671. 

Hamilton  v.  Fourth  Estate  Co 61  N.  T.  Snpp.  1137 

Jndsmant  affirmed.     C(  N.  B.  1123,  IM  N.  T.  Memoranda.  14. 

Hatcb  T.  Leonard  56  N.  Y.  Supp.    489 

Jndxment  reversed.     S9  N.  B.  270,  116  N.  T.  435. 

Hang  T.  Schumacher 61  N.  T.  Snpp.    810 

Judgment  modified.     60  N.  E.  245,  168  N.  T.  606. 

Hayes,  In  re  67  N.  T.  Supp.    840 

Order  affirmed,    tt  N.  B.  1123,  166  N.  T.  Memoranda,  IT. 

HenaTie  ▼.  New  York  Cent.  &  H.  R.  R.  Oo 60  N.  T.  Supp.    752 

Judgment  reversed.     St  N.  E.  901,  166  N.  T.  280. 

Holcomb  y.  Harris 69  N.  Y.  Snpp.    160 

JudgmenU  reversed.     59  N.  B.  820,  166  N.  T.  257. 

Hollins  y.  Hubbard  6G  N.  Y.  Supp.    711 

Judgment  affirmed.     6«  N.  B.  817,  165  N.  T.  634. 

Home  tot  Incurables,  In  re  68  N.  Y.  Supp.  1140 

Order  affirmed.     5ft  N.  B.  1123,  166  N.  T.  Memoranda,  16. 

Hooker  r.  Hooker  58  N.  Y.  Supp.    536 

Judgment  reversed.     6t  N.  E.  769,  166  N.  T.  166. 

Hngbes  y.  Harlam  55  N.  Y.  Supp.  1106 

Judgment  affirmed.     60  N.  B.  22,  1S6  N.  T.  427. 

Hull  y.  Canandalgua  Electric  Light  &  R.  Co. 66  N.  Y.  Supp.    865 

Appeal  dismissed.     61  N.  B.  1124,  166  N.  T.  Memoranda.  12. 

Hull  y.  Cronk  67  N.  Y.  Supp.      B4 

Appeal  dismissed.     59  N.  E.  1123,  166  N.  T.  Memoranda,  20.  . 

Jaeckel  y.  American  Credit  Indemnity  Co.  of  New  York.  .54  N.  Y.  Supp.    505 

Judgment  affirmed.     Ct  N.  B.  1124,  164  N.  T.  698. 

Jewelers'  League  of  New  York  y.  Hopke 63  N.  Y.  Supp.  1110 

Judgment  affirmed.     69  N.  E.  1124,  166  N.  T.  Memoranda,  19. 

Johns  y.  Johns   00  N.  Y.  Supp.    866 

Judgment  affirmed.     69  N.  B.  1114,  166  N.  T.  Memoranda,  27. 

Johnston  y.  Dablgren. 62  N.  Y.  Supp.  1115 

Judgment  affirmed.     59  N.  B.  987,  166  N.  T.  354. 

Jordan  y.  City  of  New  York 60  N.  Y.  Supp.    606 

Judgment  affirmed.    69  N.  E.  1124,  165  N.  T.  667. 

Eager  y.  Brenneman 65  N.  Y.  Supp.    129 

Judgment  affirmed.     69  N.  B.  1124,  166  N.  T.  674. 

Eallsh  r.  Kalish   61  N.  Y.  Supp.    448 

Judgment  affirmed.     69  N.  E.  917,  166  N.  Y.  368. 

Keegan  r.  Third  Aye.  R.  Oo 54  N.  Y.  Supp.    391 

Judgment  affirmed.     69  N.  B.  U24,  166  N.  Y.  622. 

Keswick  y.  Rafter  54  N.  Y.  Supp.    860 

Judgment  affirmed.     69  N.  B.  1114,  16S  N.  Y.  663. 

Keyes  y.  City  of  New  York  57  N.  Y.  Supp.  1047 

Judgment  affirmed.     6ft  N.  E.  1124,  165  N.  Y.  854. 
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Lavrrence  t.  Smith  67  N.  Y.  8upp.  1140 

Judgment  affirmed.     6»  N.  B.  UU.  165  N.  T.  OS. 

Lawson  t.  Eggleston 62  N.  Y.  Supp.    181 

Judgment  affirmed.     59  N.  B.  1114.  184  N.  Y.  600. 

Lawson  v.  Metropolitan  St  Ry.  Co 67  N.  Y.  Supp.    997 

Judgment  affirmed.     N  N.  E.  1124,  166  N.  Y.  Memoranda.  S. 

Leonanl  v.  City  of  HornellsvlUe  68  N.  Y.  Supp.    266 

Appeal  dlamiBsed.     »  N.  B.  112S,  166  N.  Y.  Memoranda,  4. 

Iiewin  T.  Lehigh  Tal.  B.  Co 65  N.  Y.  Supp.      49 

Judgment  affirmed.     59  N.  E.  SOI.  166  N.  T.  66T. 

Llchtensteln  t.  Jarrls  52  N.  Y.  Supp.    605 

Judgment  affirmed.     69  N.  B.  1126.  164  N.  Y.  601. 

UtUe,  In  re 62  N.  Y.  Supp.      87 

Order  affirmed.     69  N.  B.  VX,  166  N.  Y.  64*. 

LlTlngston  T.  Livingston  67  N.  Y.  Supp.    789 

Order  affirmed.     69  N.  B.  1116,  166  N.  Y.  Memoranda,  16. 

Loper,  In  re 66  N.  Y.  Supp.      13 

Order  affirmed.     66  N.  B.  lllE,  16S  N.  Y.  618. 

Lyman  v.  City  Trust  &  Safe-Deposit  &  Surety  Co.  of 

Philadelphia    62  N.  Y.  Supp.  1141 

Judgment  affirmed.     »  N.  B.  906,  166  N.  Y.  274. 

Lyman  y.  Perlmutter  62  N.  Y.  Supp.    866 

Judgment  affirmed.     60  N.  B.  n.  166  N.  Y.  410. 

McAleenan,  In  re 65  N.  Y.  Supp.    007 

Order  affirmed.     69  N.  E.  1125,  166  N.  Y.  646. 

McAvoy  V.  City  of  New  York 65  N.  Y.  Supp.    274 

Judgment  affirmed.     69  N.  B.  lUS,  166  N,  Y.  Memoranda,  1. 

McCann  v.  City  of  New  York 65  N.  Y.  Supp.    808 

Judgment  affirmed.     59  N.  E.  1125,  166  N.  Y.  Memoranda,  1. 

McCrea  r.  Hopper  55  N.  Y.  Supp.    186 

Judgment  affirmed.     E>  N.  B.  UK,  166  N.  Y.  63S. 

McCready  v.  Llndenbom .56  N.  Y.  Supp.      54 

Judgment  affirmed.     69  N.  B.  1126,  166  N.  Y.  630. 

McGahey  v.  Nassau  Electric  R.  Oo. 64  N.  Y.  Supp.    965 

Order  affirmed.     69  N.  E.  1126,  166  N.  Y.  Memoranda,  31. 

Mclnroy  v.  David  Stevenson  Brewing  Oo 58  N.  Y.  Supp.  1144 

Judgment  affirmed.     69  N.  E.  1126,  166  N.  Y.  663. 

Mack  V.  Anderson  , 42  N.  Y.  Supp.  1127 

Judgment  reversed.     69  N.  B.  286,  166  N.  Y.  529. 

•McKin  V.  New  York  EL  R.  Co 53  N.  Y.  Supp.  1108 

Judgment  affirmed.     69  N.  B.  1126,  1<5  N.  Y.  616. 

McLaughlin  v.  Eldllta  64  N.  Y.  Supp.    193 

Motion  granted.     69  N.  E.  1126,  166  N.  Y.  640. 

McLean  v.  Ryan 55  N.  Y.  Supp.    2S2 

Judgment  affirmed.     69  N.  B.  1116,  166  N.  Y.  620. 

McNeely  v.  Welz  47  N.  Y.  Supp.    310 

Judgment  affirmed.     69  N.  B.  697,  166  N.  Y.  114. 

Mahar  v.  Compton 55  N.  Y.  Supp.  1143 

Judgment  affirmed.    59  N.  B.  1116,  166  N.  Y.  661. 
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Mails  V.  City  <rf  New  York 6B  N.  T.  Supp.    160 

Order  afflrmad.     »  M.  B.  IIM,  IN  N.  T.  Kemonnda,  tt, 

Manhart  v.  Peters S8  N.  T.  Supp.  1144 

Jadsmant  affirmed.     Et  N.  B.  1126,  IK  N.  T.  (71. 

Martin  ▼.  Martin  61  N.  Y.  Supp.    818 

Appeal  dlamiued.     »  N.  B.  11»,  IH  N.  T.  Memoranda,  ». 

Mayor,  etc.,  of  City  of  New  Xork,  In  re 67  N.  T.  Sapp.    608 

Order  affirmed.     W  N.  B.  180,  1«6  N.  T.  4t6. 

MentB  ▼.  Both 66  N.  T.  Supp.    284 

Jndxment  affirmed,     ft  N.  B.  1121,  IW  N.  T.  Memoranda,  tS. 

Merritt  V.  City  of  New  Tork  47  N.  Y.  Supp.    606 

Appeal  dismissed.     E9  N.  B.  706,  166  N.  T.  Memoranda,  t. 

MClUer  v.  King 68  N.  Y.  Supp.  1146 

Jadsment  affirmed.    St  M.  B.  1114,  166  N.  T.  394. 
MlUer  V.  Leo  66  N.  T.  Supp.    166 

Order  affirmed.     Et  N.  B.  1126,  16S  N.  T.  61t. 

MUIer  ▼.  Welnsteln : 66  N.  T.  Supp.    387 

Judgment  affirmed.     Et  N.  B.  1126,  166  N.  T.  Memoranda,  2L 

Mooter.  Baker 66  N.  T.  Supp.  1112 

Judgment  affirmed.     Et  N.  B.  1127,  164  M.  T.  Stt. 

Moore  T.  Felock  64  N.  T.  Stipp.  lllO 

Judgment  affirmed.    Et  N.  B.  285,  165  N.  T.  444. 

MoTsan  T.  Gridley .66  N.  T.  Supp.  1112 

Jndtment  affirmed.     Et  N.  B.  1127,  16E  N.  Y.  666. 

Morrow  v.  New  Twrk  Cent  ft  H.  B.  R.  Co. 64  N.  Y.  Supp.  111*2 

Judgment  affirmed.     St  N.  B.  1127,  166  N.  Y.  Memoranda,  tO. 

Mount  ▼.  HamWey 68  N.  Y.  Supp.  lUO" 

Judgment  affirmed.     St  N.  B.  1127,  164  K.  Y.  60L 

Murphy  t.  Supreme  Council  of  Catholic  Mut  Ben.  Ass'n.  .66  N.  Y.  Supp.  1188 
Motion  granted.     E>  N.  B.  1127,  165  N.  Y.  6S8. 

Mutual  Life  Ins.  CkK  of  New  York  v.  Parker 62  N.  Y.  Supp.    404 

Judgment  affirmed.     Et  M.  B.  1127,  166  N.  Y.  Memoranda,  f. 

Myhin  V.  Pells  46  N.  Y.  Supp.  10G7 

Judgment  affirmed.     Et  N.  B.  900,  166  N.  Y.  Memoranda,  28. 

Nash  7.  Weldenfeld 68  N.  Y.  Suw.    600 

Judgment  affirmed.     St  N.  B.  1127,  166  N.  Y.  Memoranda,  26. 

National  Bank  of  Deposit  v.  Rogers 61  N.  Y.  Supp.    166 

Judgment  affirmed.     5t  N.  E.  922,  166  N.  Y.  380. 

National  Bank  of  Republic  t.  Cox 62  N.  Y.  Supp.    814 

MoUon  granted.     Et  N.  B.  1127,  166  N.  Y.  63t. 

Neber  ▼.  Bruckner 65  N.  Y.  Supp.    107 

Judgment  affirmed.     Et  N.  B.  1127,  166  N.  Y.  617. 

Nelson  T.  Lehigh  Val.  R.  Co. : 66  N.  Y.  Supp.  1004 

Judgment  affirmed.     E9  N.  B.  1127,  166  N.  Y.  686. 

New  York  Cent  &H.  B.  R.  Ca  ▼.  State 66  N.  Y.  Supp.    686 

Appeal  diamlaaed.     IS  N.  B.  tOS,  166  N.  Y.  236. 

New  York  Life  Insurance  &  Trust  Co.  r.  Baker ...66  N.  Y.  Supp.    618 

Judgment  modified.     Et  N.  B.  2C7,  16S  N.  Y.  484. 
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Northam  t.  Dutchess  Countr  3Iut  Ina.  Co.  of  Poughkeep- 

8le   W  N.  y.  Supp.  1144 

Jadgment  rtrened.     M  N.  B.  »U,  IM  N.  T.  3». 

Northam  r.  IntematlonaJ  Ins.  Co.  of  New  York 61  N.  T.  Supp.      45 

Judsment  affirmed.     S»  N.  X.  UJT.  in  N.  T.  666. 

Nowack  V.  Metropolitan  St  By.  Co. 66  N.  T.  Supp.    683 

Jndpnent  reTened.     60  N.  B.  62,  166  N.  T.  433. 

O'Belme  v.  Cary  54  N.  Y.  Supp.    837 

Judgment  affirmed.     69  N.  ^  1127,  165  N.  T.  661. 

O'Brien  T.  Buffalo  Traction  Co 52  N.  Y.  Supp.    822 

Judgment  affirmed.     S>  N.  B.  1128,  166  N.  T.  637. 

O'Brien  y.  Jackson 58  N.  T.  Supp.  1044 

Judgment  revereed.     60  N.  E.  23S. 

O'FIaherty  t.  Nassau  Electric  R.  Co 54  N.  T.  Supp.      96 

Judgment  affirmed.     »  N.  B.  1128,  16S  N.  T.  (24. 

(Hwell,  In  re « 4.66  N.  Y.  Supp.    669 

Order  affirmed.     59  N.  E.  1128,  166  N.  T.  (41 

O'Sulllvan  V.  Knox .66  N.  Y.  Supp.    611 

Order  affirmed.     S«  N.  B.  1128,  166  N.  T.  Memoranda,  10. 

Peabody  y.  Satterlee 55  N.  Y.  Supp.    368 

Judgment  reversed.     69  N.  B.  818,  166  N   T.  174. 

Feck  y.  New  York  Cent  &  H.  R.  R.  Co. 56  N.  Y.  Supp.  1121 

Judgment  reversed.     69  N.  B.  206,  166  N.  T.  347. 

Peeksklll,  &  O.  &  H.  R.  Co.  y.  Village  of  PeeksklU 47  N.  Y.  Supp.    805 

Judgment  affirmed.     59  N.  B.  1128,  166  N.  T.  628. 

People  y.  Hartwell 67  N.  Y.  Supp.      26 

Judgment  reversed.     69  N.  B.  929,  168  N.  Y.  361. 

People  y.  Holmes 65  N.  Y.  Supp.  1142 

Judgment  affirmed.     60  N.  B.  249,  166  N.  Y.  540. 

People  y.  Maine 64  N.  Y.  Supp.    579 

Judgment  reversed.     59  ,N.  B.  696,  166  N.  Y.  50. 

People  y.  Mercantile  Credit  Guarantee  Co. 67  N.  Y.  Supp.    447 

Order  reversed.     60  N.  E.  24.  166  N.  Y.  U6. 

People  y.  Rellly 63  N.  Y.  Supp.      18 

Judgment  affirmed.     59  N.  B.  1128,  164  N.  Y.  600. 

People  y.  Sherlock  68  N.  Y.  Supp.      74 

Judgment  affirmed.     69  N.  B.  830,  16S  N.  Y.  180. 

People  ex  reL  Bull  y.  City  of  Buffalo 65  N.  Y.  Supp.    163 

Order  affirmed.     69  N.  E.  1128.  166  N.  Y.  Memoranda,  18. 

People  ex  reL  Cayadutta  Plank -Koad  Co.  y.  Cummings.  ..65  N.  Y.  Supp.    681 
Order  reversed.     69  N.  E.  7U3,  166  N.  Y.  110. 

People  ex  reL  City  of  New  York  y.  Woodruff 68  N.  Y.  Supp.      10 

Order  affirmed.     60  N.  B.  28,  166  N.  y:  463. 

People  ex  reL  Comstock  r.  Morrison 66  N.  Y.  Supp.    519 

Order  affirmed.    69  N.  B.  1128,  166  N.  Y.  644. 

People  ex  rel.  Dunn  y.  Ham .68  N.  Y.  Supp.    298 

Order  reversed.     60  N.  E.  191,  166  N.  Y.  477. 

People  ex  rel.  Grogan  v.  York C9  N.  Y.  Supp.  1142 

Order  reversed.     60  N.  B.  268,  166  N.  Y.  682. 
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People  ex  rel.  Jones  t.  Diehl  65  N.  T.  Supp.    801 

Order  affirmed.     S(  N.  E.  1U8,  US  N.  T.  643. 

People  ex  rel.  Kennedy  t.  Brady 65  N.  T.  Snpp.    814 

Order  reveraed.     M  N.  B.  701.  IW  N.  T.  44. 

People  ex  rel.  Leary  v.  Knox 67  N.  Y.  Snpp.  1142 

Order  reversed.     60  N.  B.  IT,  166  N.  T.  444. 

People  ex  rel,  Lemmon  y.  Feitner 67  N.  Y.  Supp.    803 

Order  affirmed.     60  N.  B.  266. 

People  ex  rel.  Miller  v.  Elmdorf 64  N.  Y.  Supp.    776 

notion  denied.     59  N.  B.  U2S,  165  N.  T.  626. 

People  ex  rel.  Miller  T.  Bamdorf 64  N.  Y.  Sapp.    776 

MoUan  granted.     59  N.  E.  1128,  166  N.  T.  676. 
People  ex  rel.  National  Surety  Oo.  v.  Feitner 66  N.  Y.  Supp.  1140 

Order  affirmed.      69  N.  B.  7S1,  166  N.  Y.  129. 

People  ex  rel.  New  York  &  H.  R.  Co.  v.  Board  of  Taxes.  .67  N.  Y.  Supp.    241 
Appeal  dlamlued.     59  N.  B.  769,  166  N.  Y.  154. 

People  ex  rel.  O'Brien  t.  Keating 67  N.  Y.  Supp.    4ia 

'       Order  affirmed.     69  N.  B.  1128,  166  N.  Y.  Uemoranda,  IS. 

People  ex  rel.  Rodgers  r.  Coler 67  N.  Y.  Supp.    701 

Order  affirmed.     59  N.  E.  716,  166  N.  Y.  1.  > 

People  ex  reL  Ryan  y.  Robertson 47  N.  Y.  Supp.  1146- 

Order  affirmed.     59  N.  B.  1129,  165  N.  Y.  650. 

People  ex  rel.  Smith  v.  Doyle  66  N.  Y.  Supp.    884 

Order  revened.     60  N.  B.  187,  166  N.  Y.  462. 

People  ex  reL  Tracy  t.  Woodruff 66  N.  Y.  Supp.    209- 

Appeal  dismissed.     E»  N.  B.  U29,  166  N.  Y.  Memoranda,  11. 

People  ex  reL  Treat  ▼.  Ooler 68  N.  Y.  Supp.    767 

Order  affirmed.     59  N.  B.  776,  166  N.  Y.  144. 

People  ex  reL  United  Verde  Copper  Co.  v.  Feitner 68  N.  Y.  Supp.    769 

Order  affirmed.     59  N.  B.  1129,  165  N.  Y.  645. 

People  ex  reL  Village  of  Brodcport  ▼.  Sutphln 66  N.  Y.  Supp.      49 

Order  affirmed.     59  N.  B.  770,  166  N.  Y.  162. 

Pierce  ▼.  Chautauqua  County  Nat  Bank 58  N.  Y.  Supp.  1147 

Jndsment  affirmed.     59  N.  B.  1129,  165  N.  Y.  664. 

Podjeski  Y.  Elllcott  Square  Co.  of  Buffalo 64  N.  Y.  Supp.  1146 

Judgment  affirmed.     69  N.  B.  1129,  166  N.  Y.  Memoranda,  37. 

Poste  T.  American  Union  Life  Ins.  Co. 62  N.  Y.  Supp.    910- 

Jadsmsnt  affirmed.     59  N.  B.  1129.  16S  N.  Y.  631. 

Powers  T.  Schlicht  Heat,  Light  &  Power  Co 48  N.  Y.  Supp.    237 

Judgment  affirmed.     59  N.  B.  1129,  166  N.  Y.  662. 

Pratt  T.  Roman  Catholic  Orphan  Asylum  of  City  of  Al- 
bany     46  N.  Y.  Supp.  1035 

Judgment  affirmed.     69  N.  B.  1119.  166  N.  Y.  Memoranda,  7. 

Pratt  &  Whitney  Co.  y.  American  Pneumatic  Tool  Oo.  .  .63  N.  Y.  Snpp.  1062 
Judgment  affirmed.     59  N..B.  1129,  166  N.  Y.  Memoranda,  I. 

Pmey  t.  New  York  Cent  &  H.  R.  R.  Oo ....58  N.  Y.  Supp.    797 

Judgment  affirmed.     69  N.  B.  1129,  1(6  N.  Y.  Memoranda,  tO. 

Pryor  ▼.  City  of  Rochester 68  N.  Y.  Supp.      8& 

Judgment  modified.     (0  N.  B.  262,  166  N.  Y.  E4S. 
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Queen  v.  Weaver 60  N.  T.  Supp.    99S 

Judsmant  affirmed.     E9  N.  B.  1115,  IM  N.  T.  US. 

Baymond  y.  Dlttenboeffer  06  N.  T.  Supp.  1142 

Judgment  afflrmed.     U  N.  a.  1U>,  IM  N.  T.  Memoranda,  U. 

Benshaw  t.  City  of  New  York 57  N.  T.  Supp.  1146 

Judgment  affirmed.     E>  N.  B.  1129.  ISS  N.  T.  655. 

Bobertaon,  In  re  64  N.  T.  Supp.    885 

Order  affirmed.     59  N.  B.  U29,  1<5  N.  T.  075. 

Robinson  v.  Brown  63  N.  Y.  Supp.    418 

Order  reTersed.     69  N.  B.  775,  166  N.  T.  159. 

BockweU  T.  Petrle 52  N.  Y.  Supp.  1149 

Judgment  affirmed.     5*  N.  B.  1129,  16S  N.  T.  664. 

Bogera  ▼.  PeU  ....'. 02  N.  Y.  Supp.      92 

Motion  granted.     60  N.  B.  166,  166  N.  T.  565. 

Ruess  y.  Ewen   64  N.  Y.  Supp.    857 

Order  affirmed.     59  N.  B.  lUO,  166  N.  T.  633. 

Bussell  y.  Briggs  44  N.  Y.  Supp.  1129 

Jadgmemt  reversed.     I»  N.  B.  308,  166  N.  T.  500. 

Scboellkopf  y.  Goatswortb  66  N.  Y.  Supp.    979 

Order  affirmed.     59  N.  B.  710,  166  N.  T.  77. 

Schreyer  y.  Saunders  56  N.  Y.  Supp.  1116 

Judgment  affirmed.     19  N.  B.  1130,  166  N.  T.  637. 

Schuey  v.  Garson 47  N.  Y.  Supp.  1147 

Judgment  affirmed.     69  N.  B.  1130,  166  N.  T.  614i 

Schulz  v.  Balrd  41  N.  Y.  Supp.  1181 

Judgment  affirmed.     59  N.  B.  1180,  165  N.  Y.  629. 

Scbumacher  y.  City  of  New  York 57  N.  Y.  Supp.    968 

Order  afllnned.     69  N.  B.  778,  166  N.  T.  108. 

Seeber  v.  People's  Building,  Loan  &  Savings  Ass'n 66  N.  Y.  Supp.  1144 

Judgment  affirmed.     59  N.  E.  1180,  16B  N.  Y.  670. 

Sbepard  v.  Boulevard  Land  Co.  of  Oswego 68  N.  Y.  Supp.    106 

Appeal  dtsmlsBed.     59  N.  B.  1130,  166  N.  Y.  Memoranda,  11. 

Sherman  y.  Skuse  60  N.  Y.  Supp.  1030 

Order  affirmed.     69  N.  B.  990,  166  N.  Y.  845. 

Singer  y.  City  of  New  York  62  N.  Y.  Supp.    847 

Order  afflrmed.     69  N.  B.  1130,  166  N.  Y.  658. 

Skinner  v.  Norman  46  N.  Y.  Supp.      66 

Order  reveraed.     69  N.  B.  30O,  165  N.  Y.  565. 

Slattery  y.  City  of  New  York 52  N.  Y.  Supp.    646 

Judgment  affirmed.     69  N.  B.  1130,  166  N.  Y.  618.  . 

Smith,  In  re  61  N.  Y.  Supp.    716 

Order  affirmed.     69  N.  B.  1130,  166  N.  Y.  Memoranda,  84. 

Smith  y.  Vail 66  N.  Y.  Supp.    884 

Judgment  affirmed.     59  N.  B.  1126,  166  N.  Y.  Memoranda,  X. 

Snead  y.  Bonnoll 68  N.  Y.  Supp.    Ott 

Judgment  affirmed.     59  N.  B.  899,  166  N.  Y.  826. 

BpeUman  v.  Muehlfeld  62  N.  Y.  Supp.    746 

Judgment  reversed.     59  N.  B.  817,  166  N.  Y.  245. 
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l^ies  T.  Lockwood 57  N.  Y.  8«pp.  1028 

Appeal  dismissed.     5>  N.  B.  267,  16S  N.  T.  Ol. 

Springer  ▼.  Westcott 4B  N.  Y.  Sapp.    SG* 

Jndsment  afflrmed.     S»  N.  E.  6»S,  IM  N.  T.  U7. 

Starback  v.  Pbenlz  Ins.  Oo.  of  BrooUjm,  N.  Y 62  N.  Y.  Sopp.    SM 

Jndxment  afflrmed.     St  N.  B.  1180,  IW  N.  T.  Mamoranda,  7. 

Stelnson  t.  Board  of  Education  of  City  of  New  York  . . .  .63  N.  Y.  Supp.    lS8i 

Order  affirmed.     E9  N.  E.  SOO,  16G  N.  T.  4tl. 

StATena  t.  RonBe 65  N.  Y.  Supp.  1148» 

Jndgment  affirmed.     M  N.  B,  lUO,  US  N.  T.  eTt. 
Stewart  v.  liOng  Island  R.  Co 6B  N.  Y.  Sapp.    486' 

Judgment  affirmed.     6>  N.  E.  lUO,  166  N.  T.  Hemoranda,  18. 

StUlweU  T.  Boyer   66  N.  Y.  Supp,    8S8' 

Jadsment  afflrmed.     69  N.  B.  IISI,  16B  N.  T.  611. 

Stene  ▼.  Board  of  Snp'rs  of  Broome  County 52  N.  Y.  Supp.  11S9 

Jndgment  reversed.     St  N.  B.  70S,  166  N.  Y.  8S. 

Stoneman  t.  Van  Vechten , 61  N.  Y.  Supp.    SIS' 

Order  affirmed.     St  N.  B.  Ull,  166  N.  Y.  666. 

SalUran  ▼.  Evana 68  N.  Y.  Supp.  lU^* 

Order  affirmed.     6S  N.  B.  1181,  166  N.  Y.  Memoranda,  t. 

Tarbell  v.  FInnigan  64. N.  Y.  Supp.  1117 

Judgment  affirmed.    6t  N.  E.  1131,  168  N.  Y.  651. 

Tetberton  t.  United  States  Talc  Co.  68  N^  Y.  Supp.      66 

Judgment  afflrmed.     St  N.  B.  lUl,  16S  N.  Y.  666. 

Thayer  v.  Brown  66  N^  Y.  Supp.  1118 

Judgment  affirmed.     St  N.  B.  1131,  168  N.  Y.  616. 

Thayer  v.  Cable 46  N.  Y.  Supp.    850 

Judgment  affirmed.     St  N.  E.  1131,  165  N.  Y.  631. 

TnrreU'B  Win,  In  re 62  N.  Y.  Supp.  1063 

Order  afflrmed.     59  N.  E.  910,  166  N.  Y.  830. 

Tweddell  v.  New  York  Life  Ins.  &  Trust  Co 63  N.  Y.  Supp.    869 

Judgment  affirmed.     St  N.  E.  1131,  166  N.  Y.  Memoranda,  IS. 

Twist  Y.  Caty  of  Rochester 65  N.  Y.  Supp.    850 

Jndgment  affirmed.     St  N.  B.  1131,  166  N.  Y.  tit. 

Ungrich,  In  re 62  N.  Y.  Sapp.    976 

Order  aOrmad.    St  N.  B.  1131,  166  N.  Y.  Memoranda,  31. 

Ungrich  v.  Schwarz 62  N.  Y.  Sapp.    976 

Order  affirmed.     51  N.  B.  1181,  166  N.  Y.  Memoranda,  H 

United  States  v.  Stratford 65  N.  Y.  Supp.  lOBl 

Appeal  dlsmlawid.     El  N.  B.  1131,  166  N.  Y.  638. 

Vaughn  Mach.  Oo.  v.  Qnlntard  .....59  N.  Y.  Supp.  1114 

Judgment  affirmed.     St  N.  B.  1131,  165  N.  Y.  64t. 

Wade  T.  Miller 60  N.  Y.  Supp.      76 

Judgment  reveraed.     St  N.  B.  826,  166  N.  Y.  261. 

WalUce  ▼.  City  of  New  York 66  N.  Y.  Supp.    865 

Judgment  affirmed.     8t  N.  B.  1132,  166  N.  Y.  661 

Warner  t.  Southall  62  N.  Y.  Supp.    820 

Judgment  affirmed.     St  N.  E.  261,  166  N.  Y.  ttS. 
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Well  T.  Bermel 48  N.  T.  Supp.  1118 

Judgment  ■ffinned.     S«  N.  B.  1132,  165  N.  Y.  613. 

'WelBB  ▼.  Metropolitan  St  By.  Co 53  N.  T.  Supp.    449 

Judgment  affirmed.     E>  N.  B.  lltl,  US  N.  T.  666. 

Wendel  v.  Olty  of  New  York 65  N.  T.  Supp.  1180 

Judgment  affirmed.     66  N.  E.  U32,  166  N.  Y.  659. 

Werner  y.  Franklin  Nat  Bank G3  N.  Y.  Supp.    383 

Judgment  affirmed.     69  N.  B.  1132,  166  N.  T.  Memoranda,  S3. 

Wetmore  v.  Wetmore 68  N.  Y.  Supp.  1151 

Appeal  dlsmlased.      69  N.  B.  IISI,  166  N.  Y.  Memoranda,  IT. 
Whlteman  v.  Beed 63  N.  Y.  Supp.  1118 

Motion  denied.     69  N.  ■.  US3,  165  N.  Y.  627. 

Wledeman  v.  Everard  67  N.  Y.  Supp.    788 

Appeal  dismissed.     69  N.  E.  1132,  166  N.  Y.  Memoranda.  12. 

Wleland  t.  President  eta,  of  Delaware  &  H.  Canal  Co.  .  .59  N.  Y.  Supp.  1117 

Order  reversed.     60  N.  B.  2S4. 

Wilber  V.  Wllber 00  N.  Y.  Supp.  1064 

Judgment  affirmed.     59  N.  B.  264,  166  N.  Y.  461. 

Williams  y.  Brooklyn  Say.  Bank 04  N.  Y.  Supp.  1021 

Appeal  dismissed.     69  N.  E.  1132,  166  N.  Y.  676. 

Williams  y.  Jones  66  N.  Y.  Supp.    702 

Judgment  reversed.     (6  N.  B.  140,  166  N.  Y.  622. 

Willis  y.  McKlnnon 64  N.  Y.  Supp.  1079 

Judgment  reversed.     59  N.  B.  1182,  165  N.  Y.  612. 

Wlnne  y.  Winne  63  N.  Y.  Supp.  1118 

Judgment  affirmed.     69  N.  E.  832,  166  N.  Y.  263. 

Wlnsbip  y.  Buffalo  B.  &  P.  By.  Co SO  N.  Y.  Supp.  1135 

Judgment  affirmed.     (9  N.  B.  1133.  165  N.  Y.  660. 

Winston  y.  Winston  64  N.  Y.  Supp.    298 

Judgment  affirmed.     69  N.  B.  278,  165  N.  Y.  653. 

Wood  y.  Whitehead  Bros.  Co 66  N.  Y.  Supp.  1119 

Judgment  affirmed.     69  N.  E.  367,  165  N.  Y.  546. 

Woodbridge  y.  First  Nat  Bank 61  N.  Y.  Supp.    258 

Judgment  affirmed.     69  N.  E.  886,  166  N.  Y.  238. 

Woodward's  Will,  In  re 65  N.  Y.  Supp.    406 

Order  reversed.     60  N.  B.  333. 

Wysong  y.  Marshall 58  N.  Y.  Supp.    877 

Judgment  reversed.     69  N.  E.  298,  165  N.  Y.  471 

Young  y.  Syracuse,  B.  &  N.  Y.  B.  Co 61  N.  Y.  Supp.    202 

Order  affirmed.     69  N.  B.  828,  166  N.  Y.  227. 

Zlpp  y.  Barker  67  N.  Y.  Supp.    669 

Judgment  affirmed.     19  N.  B.  1183,  166  N.  Y.  Memoranda,  3S. 
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(59  App.  DlT.  4S0.) 

PADDACK  7.  LEWIS  et  aL 

(Supreme  Court,  Appellate  Division,  Fourtb  Department    March  12,  1901.) 

Tazatioh— Pebsonal  Pbopbrtt— Chanok   of    Rbsidbncb— EviDBHca— Suffi- 

CIEHCT. 

1  Rey.  St  p.  389,  i  5,  as  amended  by  Laws  1850,  a  92,  provides  tbat 
every  person  shall  be  assessed  In  the  town  where  he  resides  for  all  bis 
personal  estate,  and  that,  In  case  be  shall  reside  during  the  year  In  two 
or  more  towns,  his  residence  for  the  purpose  of  taxation  shall  be  deemed 
to  be  In  tbe  town  In  which  his  principal  business  shall  have  been  trans- 
acted. PlalntifiCs  residence  for  taxation  for  many  years  prior  to  1883 
was  in  the  town  of  E.,  where  he  was  engaged  in  selling  the  products  of  a 
mill  which  was  owned  by  him,  but  operated  by  another,  and  where  he  also 
bad  a  room  at  the  hotel,  with  a  desk  and  safe,  for  the  conduct  of  his 
business.  In  1883,  plaintifT,  on  becoming  dissatisfied  with  his  assessment 
In  E.,  rented  a  room  at  S.,  and  spent  part  of  each  week  there,  and  claimed 
It  as  bis  residence,  and  voted  there,  but  made  no  other  apparent  change  In 
his  business  or  manner  of  living.  Bdd,  that  the  evidence  was  not  sufficient 
to  show  that  plaintiff  had  acquired  a  residence  in  8.  in  good  faith. 

Appeal  from  Onondaga  county  court. 

Action  by  Simon  D.  Paddack  against  Kirby  Lewis  and  another. 
Prom  a  judgment  in  favor  of  defendants,  plaintiff  appeals.     AfiQrmed. 

In  the  year  1887,  the  defendants  and  one  Cromwell  Bullock,  since  deceased, 
were  tbe  duly-qualifled  assessors  of  the  town  of  Elbridge,  in  tbe  county  of 
Onondaga,  and  as  such  they  assumed  to  assess  the  plaintiff  for  personal  prop- 
erty in  tbe  sum  of  $15,000,  and  caused  a  tax  of  $111.45  to  be  Imposed  thereon. 
The  plaintiff,  claiming  that  he  was  a  resident  of  tbe  city  of  Syracuse,  and 
that  sucb  tax  was  Illegal,  refused  to  pay  the  same;  whereupon  the  assessors 
issued  a  warrant  under  their  hands  and  seals,  and  caused  a  levy  to  be  made 
tlierennder  upon  certain  personal  property  belonging  to  the  plaintiff,  which 
69  N.Y.S.— 1 
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was  sTibBequently  Bold  by  the  town  collector  for  the  smn  of  $121.44,  that 
being  the  amount  of  the  tax  and  the  fees  and  expenses  of  collecting  the  same. 
This  action  was  commenced  In  the  county  court  of  Onondaga  county  on  the 
6th  day  of  February,  1894,  to  recover  damages  for  the  alleged  wrongful  acts 
of  the  defendants  In  taking  and  selling  such  property,  and  the  Issues  Joined 
therein  were  tried  by  and  before  the  court  without  a  jiu-y.  A  decision  was 
subsequently  rendered  In  favor  of  the  defendants,  and  from  the  judgment 
entered  thereon  this  appeal  Is  brought. 

Argued  before  ADAMS,  P.  J.,  and  McLBNNAN^  SPBEHG,  WILr 
MAMS,  and  LAUaHLIN,  JJ. 

Homer  Weston,  for  appellant. 
Frank  Hiscock,  for  respondentB. 

AuAMS,  P.  J.  By  the  provisions  of  the  Revised  Statutes,  which, 
prior  to  the  tax  law  of  1896,  regulated  the  assessment  and  collection 
of  taxes,  it  was  required  that: 

"Every  person  shall  be  assessed  In  the  town  or  wacd  where-  to*  resides  when 
the  assessment  is  made,  for  all  personal  estate  owned  by  him;,  [wad  that]  in 
case  any  person  possessed  of  such  personal  estate  shall  reside,  during  any 
year  In  ■which  taxes  may  be  levied,  in  two  or  more  counties,  towns  or  wards, 
his  residence  for  the  purposes  and  within  the  meaning  of  this  section  shall 
be  deemed  and  held  to  be  in  the  town,  county  or  ward  in  which  his  prin- 
cipal business  shall  have  been  transacted."  1  Hev.  St  p.  389,  {  5,  as  amended 
by  chapter  92,  Laws  1850. 

This  section,  as  amended,  obviously  furnished  a  new  test  by  which 
the  fact  of  taxable  residence  was  thereafter  to  be  deteixaLsed;  and 
in  the  case  of  Bowe  v.  Jenkins  (Sup.)  23  N.  Y..  Snpp.  548,  it  was  said 
by  the  general  term  of  the  Third  department  that  since  its  enact- 
ment "it  cannot  be  doubted  that  a  person  may  have  two  residences, 
although  but  one  domicile."  Such,  indeed,  is  the  fiadn  meaning  of 
the  amendment,  and  it  was  doubtless  designed  by  the  legislature  to 
reach  persons  who,  by  residing  in  different  places  at  different  seasons 
of  the  year,  or  as  their  various  business  interests  seemed  to  require, 
were  enabled  to  escape  the  payment  of  all  personal  taxes.  This  view 
of  the  object  and  effect  of  the  statute  has  been  repeatedly  expressed 
by  the  courts  (Douglas  v.  Mayor,  etc.,  2  Duer,  110;  Bartlett  v.  Mayor, 
etc.,  5  Sandf.  44;  Bell  v.  Pierce,  51  N.  Y.  12);  and  in  the  case  last 
cited  it  was  said  that  "to  establish  a  residence  requires  a  less  perma- 
nent abode  than  to  give  a  domicile,  or  even  to  create  an  inhabitance," 
and  that  where  the  principal  business  of  a  party  is  transacted  is  a 
matter  of  fact,  to  be  ascertained  by  proof,  and  to  be  settled  by  judi- 
cial determination." 

In  the  present  instance,  the  assessors  primarily  determined  that 
the  plaintiff  was  either  a  resident  of  or  transacted  his  principal  busi- 
ness in  the  town  of  Elbridge,  and  they  therefore  placed  his  name 
upon  the  assessment  roll  of  that  town,  and  set  opposite  the  same  the 
amount  of  personal  property  for  which  they,  in  the  exercise  of  their 
dis(;retion,  deemed  him  assessable.  The  legality  of  their  action  was 
challenged,  and  the  question  of  the  plaintiff's  taxable  residence  there- 
upon became  the  subject  of  inquiry  in  the  county  court.  It  was  there 
made  to  appear  that  the  plaintiff  is  an  immarried  man,  and  that  from 
the  year  1865  until  the  year  1883,  with  the  exception  of  a  short  time 
spent  at  Jordan,  he  lived  continuously  in  the  town  of  Elbridge,  where 
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he  was  interested  in  the  manufacture  of  palter,  and  in  the  purchase 
and  sale  of  real  estate,  stocks,  and  other  securities.  He  owned  the 
paper  mill,  but  the  paper  was  manufactured  by  a  firm  under  an  ar- 
rangement by  which  the  plaintiff  furnished  the  raw  material  and  dis- 
posed of  the  product.  It  was  also  undisputed  that  during  this  period 
of  time  ttie  plaintiff  furnished  and  occupied  a  room  at  the  hotel, 
where  he  also  took  bis  meals,  except  when  out  of  town.  In  1874 
he  was  first  assessed  for  personal  property  in  the  town  of  Elbridge. 
In  1881  he  wan  assessed  for  personal  property  in  the  city  of  Syra- 
cuse, but,  upon  furnishing  a  sworn  statement  that  he  resided  in  the 
town  of  Elbridge,  that  assessment  was  vacated.  In  1883,  tiie  plain- 
tiff's afisessment  for  personal  property  having  been  increased  to  the 
sum  of  ?15,000  by  the  assessors  of  the  town  of  Elbridge,  he  claims  to 
have  changed  his  residence  to  the  city  of  Syracuse,  and  frankly  states, 
as  his  reason  therefor,  a  desire  to  escape  what  he  regarded  as  an  ex- 
orbitant assessment.  At  this  time  he  reserved  for  his  own  use  a 
furnished  room  in  a  house  owned  and  rented  by  him  in  the  city, 
and  notified  the  assessors  of  the  city  that  be  had  taken  up  bis  resi- 
dence there,  and  was  assessable  for  personal  property.  The  Syracuse 
assessors  thereupon  assessed  him  for  f2,000  of  personal  property, 
which  amount  was  ultimately  raised  to  |10,000.  The  plaintiff  also 
testifies  that  he  voted  in  Syracuse  in  the  years  1884,  1885,  1886,  and 
1887;  but  during  all  this  time  he  continued  to  transact  his  paper 
business  at  Elbridge,  and  to  occupy  his  room  at  the  hotel  in  that  vil- 
lage, where  he  had  a  safe  and  desk,  and  to  all  outwai-d  appearances 
there  was  little,  if  any,  change  in  his  habits  of  life  and  manner  of 
condncting  business,  save  that  he  ordinarily  passed  a  portion  of  each 
week  in  the  city  of  Syracuse.  Upon  these  and  other  circumstances, 
which  it  is  not  necessary  to  specify,  the  learned  county  court  found 
that  in  1886  the  plaintiff  had  a  residence  and  conducted  business 
in  the  town  of  Elbridge,  and  that  consequently,  under  the  statute  of 
1860,  J»e  was  assessable  in  that  town  for  personal  property. 

If  the  questions  of  fact  thus  disposed  of  were  original  ones,  it  is 
quite  possible  we  might  feel  constrained  to  reach  a  different  conclu- 
sion than  the  one  arrived  at  by  the  court  below;  but  nevertheless 
we  do  not  feel  that  we  would  be  warranted,  under  all  the  circum- 
stances, in  holding  that  the  findings  of  that  court  are  wholly  unsup- 
ported by  evidence.  This  court  has  said  that  "the  legal  residence 
of  a  person  rests  largely  in  the  intent  of  the  individual."  People 
V.  Crowley,  21  App.  Div.  304,  47  N.  Y.  Supp.  457,  aflQrmed  in  155  N. 
Y.  700,  50  N.  K  1120.  And,  while  this  is  doubtless  true,  it  is  equally 
tme  that  what  constitutes  a  le^al  residence  is,  generally  sjieaking, 
dependent  upon  the  facts  of  each  individual  case;  and  consoquently 
it  often  happens  that  facts  which  constitute  a  lesal  residence  in  one 
locality,  for  one  purpose,  .do  not  necessarily  establish  such  a  resi- 
dence for  another  purpose.  To  illustrate:  A  person  may  be  a  legal 
voter  in  the  borough  of  Brooklyn,  and  yet  be  a  taxable  resident  of 
the  borough  of  Manhattan,  where  he  spends  most  of  his  time  and 
transacts  his  principal  business.  But,  wherever  his  residence  may 
b^,  it  is  well  settled  that,  for  the  purijoses  of  taxation  for  personal 
property,  it  will  be  deemed  to  continue  until  a  bona  fide  change  is 
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aflBrmativelj  and  satisfactorily  shown  to  have  taken  place.  In  re 
Nichols,  54  N.  Y.  62;  People  v.  Crowley,  snpra.  It  having  been 
made  to  appear  beyond  all  question  that  the  plaintiff's  taxable  resi- 
dence for  many  years  prior  to  1883  was  in  the  town  of  Elbridge, 
we  think  there  is,  at  least,  some  reason  for  saying  that,  under  all 
the  circumstances  of  this  case,  he  has  not  establish^,  by  aflarmative 
and  satisfactory  proof,  the  fact  that  for  the  purposes  of  taxation  he 
did  in  good  faith  acquire  another  residence,  so  as  to  deprive  the  as- 
sessors of  that  town  of  jurisdiction.  It  therefore  follows  that  the 
judgment  appealed  from  should  be  affirmed. 
Judgment  affirmed,  with  costs.    All  concur. 


(59  App.  Dlv.  154.) 

COOKB  T.  METROPOLITAN  ST.  RT.  OO. 

(Supreme  Court,  Appellate  Division,  Second  Department    KarCh  8,  1901.) 

CosTB — Ordbr  fob  Bkcdhitt — Laches. 

An  action  for  personal  injuries  was  commenced  by  the  service  of  snm- 
mons,  and  defendant  thereafter  granted  plaintiff  seven  extensions  of  time, 
amounting  In  all  to  115  days,  in  which  to  file  his  complaint  Within 
the  20  days  thereafter  in  which  defendant  could  have  filed  answer,  he 
obtained  an  order  requiring  plalntlft  to  give  security  for  costs.  Held,  that 
it  was  error  to  vacate  such  order  on  the  ground  of  laches,  since  the  delay 
was  caused  by  plaintiff. 

Appeal  from  special  term. 

Action  by  James  Cooke,  Jr.,  an  infant,  by  James  Cooke,  his  guard- 
ian ad  litem,  against  the  Metropolitan  Street-Railway  Company. 
Rrom  an  order  vacating  an  order  requiring  plaintiff  to  give  security 
for  costs,  defendant  appeals.    Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BEBG,  JENKS,  and  SEWELL,  JJ. 

Henry  A.  Robinson  (Charles  F.  Brown,  on  the  brief),  for  appellant. 
Carl  Fischer-Hansen,  for  respondent. 

JENKS,  J.  This  order  must  be  reversed.  The  action  in  which  it 
is  made  is  brought  to  recover  damages  for  personal  injuries.  It  was 
begun  by  service  of  summons  on  June  30,  1900.  Thereafter  the 
plaintiff  received  from  the  defendant  seven  successive  extensions,  af- 
fording him  115  days  to  serve  the  complaint.  The  complaint  was 
ser\'ed,  and  before  the  expiration  of  the  20  days  within  which  de 
fendant  might  answer,  and  before  answering,  the  defendant  obtained 
an  order,  ex  parte,  requiring  plaintiff  to  file  security  for  costs.  Upon 
motion  and  notice  the  special  term  subsequently  vacated  said  order 
for  laches,  and  from  the  order  of  vacation  this  appeal  is  taken.  The 
order  was  the  defendant's  absolute  right,  unless  laches  precluded  it. 
Healy  v.  Railway  Co.,  1  Civ.  Proc.  R  15;  Morpie  v.  Brass  Co.  (Super. 
N.  Y.)  18  N.  Y.  Supp.  207;  Churchman  v.  Merritt,  50  Hun,  270,  2  N. 
Y.  Supp.  843;  Hand  v.  Shaw,  13  Misc.  Rep.  143,  34  N.  Y.  Supp,  115. 
In  Gedney  v.  Purdy,  47  N.  Y.  676,  the  court  of  appeals  held  that  the 
motion  might  be  made  at  any  time;  but  the  trend  of  more  recent 
authorities  is  that  it  must  be  made  promptly,  else  the  motion  ia 
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addressed  to  the  sound  discretion  of  the  court.  While  there  is  no 
hard  and  fast  rule  as  to  what  constitates  laches,  yet  I  am  referred 
to  no  case  where  the  laches  was  held  sufficient  to  authorize  the  de- 
nial of  the  motion  where  the  application  was  made  before  even  ob- 
taining time  to  plead  in  answer.  Several  cases  are  cited  by  the 
learned  counsel  for  the  respondent.  In  Goodrich  v.  Pendleton,  3 
Johns.  Ch.  620,  it  appeared  that  the  defendant  had  first  put  in  a 
plea  of  the  statute  of  limitations,  which  had  been  argued  and  over- 
ruled; and  the  chancellor  said  that  the  defendant  waives  If  he  takes 
any  step  in  the  cause,  or  even  prays  time  to  answer.  In  Sims  v. 
Bonner  (Super.  N.  Y.)  16  N.  Y.  Supp.  800,  the  defendant  appeared 
on  January  7,  1890,  the  time  to  serve  the  complaint  was  extended 
until  May  9,  1891,  and  the  defendant's  time  to  answer  was  extended 
until  August  1,  1891,  while  the  order  to  show  cause  why  security 
should  not  be  filed  was  obtained  on  July  24,  1891,  and  the  hearing 
thereon  had  on  August  7,  1891.  In  Stevenson  v.  Bailroad  Co.,  49 
Hon,  169,  1  N.  Y.  Supp.  670,  the  action  was  commenced  on  Novem- 
ber 25, 1887.  On  the  following  14tb  of  December  the  defendant  ob- 
tained an  extension  of  time,  and  the  answer  was  served  on  January 
3,  1888,  and  not  until  the  16th  of  that  month  was  any  application 
made  for  the  filing  of  security.  In  Buckley  v.  Manufacturing  Co., 
3  Civ.  Proc.  B.  431,  defendant's  time  to  answer  was  twice  extended 
ten  days  by  consent,  and  three  days  after  the  service  of  the  answer 
the  order  for  the  filing  of  security  was  obtained  ex  parte.  Carpen- 
ter y.  Aldrich,  3  Mete.  (Mass.)  58,  concerned  a  writ,  and  a  motion 
made  that  the  action  should  be  dismissed  as  not  properly  indorsed 
was  denied  because  made  after  the  first  term.  Shaw,  C.  J.,  said 
that  the  provision  was  made  for  the  benefit  of  the  plaintiff,  and 
therefore  he  might  waive  it,  and,  if  unreasonable  in  his  objection,  he 
would  be  held  to  waive  it.  The  authority  which  he  cites  is  that 
one  who  might  avail  himself  of  a  violation  of  an  injunction  waived 
it  by  pleading  to  the  merits.  Eipley  v.  Warren,  2  Pick.  592.  I  have 
now  reviewed  all  the  cases  cited.  The  appellate  division  of  the  First 
department  has  recently  held  (December,  1900),  in  Johnson  t.  Bail- 
way  Co.,  67  N.  Y.  Supp.  855,  where  the  action  was  begun  on  August 
7th,  the  complaint  served  on  September  29th,  defendant's  time  to 
answer  extended  on  October  17th  for  15  days,  the  order  for  security 
procured  on  October  26th  before  answer,  and  the  answer  was  served 
on  October  30th,  that  an  order  of  the  special  term  vacating  the  or- 
der on  the  ground  of  laches  should  be  reversed.  The  case  at  bar  is 
stronger,  in  that  defendant  had  not  obtained  even  an  extension  of 
time  to  answer.  The  plaintiff  alone  is  responsible  for  all  delay  in 
the  prosecution  of  the  case,  and  now  would  turn  the  grace  of  the 
defendant  into  its  fault.  From  the  service  of  the  summons  to  the 
service  of  the  complaint  nothing  was  required  of  the  defendant,  and 
its  failure  to  move,  under  the  circumstances,  should  not  be  raised 
against  it.  The  defendant  acted  promptly  upon  service  of  the  com- 
plaint, and  its  first  act  was  to  require  the  security  afforded  by  the 
Code  of  Civil  Procedure. 
Order  reversed,  with  flO  costs  and  disbursements.    All  concur. 
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LAWBENCE  v.  FREEMAN. 

(Snpreme  Court,  Appellate  DMslcm,  Second  Department.    Marcli  8,  19Q1.) 

L  New  York  Mukicipai,  -Coort — Jurisdiction — Rebidbnce — Evidence. 

Where  a  contract  dictated  and  signed  by  defendant  In  an  action  brought 
by  a  nonresident  In  the  municipal  court  of  New  York  City  describes  him 
as  "F.,  of  the  borough  of  Broolilyn.  city  of  New  York,"  and  defendant 
testified  that  he  resided  at  Saratoga  Springs,  and  that  his  stenographer 
Incorrectly  described  him  as  above,  and  he  signed  the  contract  inadver- 
tently, the  finding  that  defendant  was  a  resident  of  New  York  City  was 
Bufiiclently  supported  by  the  proof,  and  the  court  had  Jurisdiction  of  the 
case. 
2.  Abatkment— Another  Suit  Pending— Identitt  of  Bubject-Matteb. 

Wliere  a  person  by  alleged  false  representations  procured  ?500,  and 
further  Induced  the  execution  of  a  certain  contract  reciting  that  such 
money  was  "advanced,"  but  not  showing  for  what  purpose,  a  suit  for  a 
breach  of  the  contract  did  not  involve  the  same  subji^ct-matter  as  a  suit 
to  recover  the  money  obtained  by  fraud,  and  the  pendency  of  the  former 
'was  no  bar  to  the  prosecution  of  the  latter  action. 

t.   ApPEAI, — Ob.IKCTU)N   not   liAISED  ON   Trial. 

Where  the  contention  that  plalntifT  was  precluded  from  recovering  on 
the  ground  of  fraud,  because  of  an  alleged  affirmance  of  the  contract  was 
not  raised  at  the  trial,  it  will  not  be  considered  on  appeaL 

Appeal  from  municipal  court,  borough  of  Manhattan. 

Action  by  William  S.  Lawrence,  trustee,  etc.,  against  Walter  K. 
Freeman.  From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWAKD,  HIKSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Charles  J.  Patterson,  for  appellant. 
Furlong  &  O'Oonnell,  for  respondent 

PER  CURIAM.  The  action  is  to  recover  back  the  cram  of  |500 
alleged  to  have  been  obtained  bj  the  defendant  from  the  plaintiff 
by  fraud  and  deceit.  Mie  plaintiff  was  concededly  a  resident  of  Kala- 
mazoo, Mich.,  and  the  jurisdiction  of  the  municipal  court  to  try  this 
action  is  baaed  on  the  alleged  residence  of  defendant  in  the  borough 
of  Brooklyn,  city  of  New  York.  Upon  the  trial,  plaintiff  introduced 
in  evidence  the  written  contract  between  the  parties,  dictated  and 
«igned  by  defendant,  in  which  defendant  is  described  as  "Walter  K. 
Freeman,  of  the  borough  of  Brooklyn,  city  of  New  York."  On  the 
other  hand,  defendant  gave  evidence  tending  to  explain  this  descrip- 
tion, as  consistent  with  his  nonresidence  in  New  York  City.  This 
evidence  was  to  the  effect  that  he  was  a  resident  of  Siiratoga  Springs, 
and  that  in  dictating  the  contract  he  left  the  caption  for  his  stenog- 
rapher to  fill  in,  which  she  did  incorrectly,  and  that  he  signed  the 
contract  without  noticing  her  mistake.  We  deem  the  finding  by 
the  court  that  the  defendant  was  a  resident  of  New  York  City  to 
be  sufficiently  supiwrted  by  the  proof. 

The  parties  entered  into  a  contract,  the  complete  terms  of  which 
need  not  be  set  forth,  but  which,  among  other  things,  provided  for 
the  incorporation  of  a  company  by  plaintiff,  and  that  plaintiff  should 
"advance"  ?uOO  to  defendant,  which  money  defendant  agreed  to  re- 
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turn  lo  plaintiff  if  ihe  ooiporation  -was  not  organized  within  a  «peoi- 
fled  period  of  time.  Tiie  oorporation  was  not  organized  witliin  the 
time  specified,  and  plaintiff  now  sues  to  recover  back  the  f  300,  al- 
leging that  he  was  induced  to  part  with  the  money  because  of  de- 
fendant's fraud  and  deceit.  If  the  trial  justice  believed  the  evidence 
adduced  by  plaintiff,  there  is  enough  proof  of  fraud  to  support  the 
judgment  in  this  case.  While  the  evidence  is  conflicting,  we  see 
no  reason  to  disturb  the  ccmcluBion  reached  in  the  court  below. 

The  claim  is  made  that  there  is  another  action  now  pending  in 
the  supreme  court  between  these  parties,  involving  the  same  subject- 
matter  as  this  action.  The  action  in  the  supreme  court  was  insti- 
tuted to  recover  damages  for  an  alleged  breach  of  contract,  whereas 
this  action  has  been  instituted  to  recover  the  f  500  alleged  to  have 
been  obtained  because  of  the  false  and  fraudulent  representations, 
which  appear  also  to  have  been  effective  in  inducing  the  execution  of 
the  contract.  The  defendant,  by  the  reppesentations,  appears  to  have 
obtained  both  the  contract  and  the  money;  the  one  having  no  ap- 
parent relation  to  the  other,  excepting  that  the  money  is  said  to  be 
"advanced,"  bnrt  for  no  purpose  discoverable  in  the  instrument  itself. 
An  action  to  recover  damages  for  breach  of  the  contract  is  not  for 
the  same  cause  of  action  as  one  to  procure  a  restitution  of  the  money. 

Appellant's  contention  that  plaintiff  is  precluded  "from  a  recovery 
on  the  ground  of  fraud  and  deceit  because  of  an  alleged  affirmance 
of  the  contract  bf  an  election  of  remedies  was  not  raised  during  the 
trial,  and  cannot  be  raised  for  the  first  time  here,  even  assuming 
(which  we  do  not)  that  it  possesses  merit. 

We  do  not  deem  it  neoessary  to  disenas  appeUant's  exceptionB  to 
rulings.    Iliey  have  been  examined,  and  no  error  is  found. 

The  judgment  should  be  affirmed. 


(59  App.  Dlv.  1.) 

ALLEN  V.  OORBT. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  8,  1001.) 

LiBiis — Tehdbk — Demand  of  Excrsbive  Amount — Instbuotioks. 

In  an  actton  to  recover  possession  of  a  horse  from  a  Ileaee,  who  refused 
to  deliver  possession  till  some  ?200  were  paid  him,  whereas  his  Men 
amonnted  to  much  less,  a  reqnested  Instruction  that  "if  defendant  de- 
manded $221,  and  the  Jury  find  that  he  held  a  lien  for  only  $8.50  or  $58.50, 
either  one,  that  was  an  unreasonable  demand,  and  there  was  no  necessity 
for  u.  tender,"  should  have  been  given. 

Api)eal  from  Kings  county  court. 

Action  1^  Charles  M.  Allen  against  Charles  T.  Corby.  From  a 
judgment  in  favor  of  defendant  and  an  order  denying  a  motion  for 
a  new  trial,  plaintiff  appeals.    Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSOH- 
BEBQ,  JENKS,  and  SEWELL,  JJ. 

Wayland  E.  Benjamin,  for  appellant. 
Gilbert  W.  Minor,  for  respondent 

WOODWARD,  J.  This  is  an  action  brought  to  recover  posses- 
sion of  a  horse,  wagon,  and  harness  of  the  value  of  $150,  title  to 
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which,  npon  the  trial,  was  admitted  to  be  in  the  plaintifiF.  At  the 
time  plaintiff  purchased  this  property  of  the  Leahy  &  O'Brien  Fur- 
niture Company  it  was  in  the  possession  of  the  defendant,  who  set 
up  in  his  answer,  as  a  separate  defense,  a  lien  for  stabling  the  horse, 
and  storing  the  wagon  and  harness,  to  the  extent  of  025.  Upon 
the  trial  the  jury  found  a  verdict  in  favor  of  the  defendant  for  $29.25, 
and  from  the  judgment  entered,  and  from  an  order  denying  a  motion 
for  a  new  trial  upon  the  minutes,  appeal  is  made  to  this  court. 

It  developed  upon  the  trial  that  the  plaintiff,  at  the  time  of  mak- 
ing the  purchase,  knew  that  something  was  due  to  the  defendant 
for  the  keeping  of  the  horse  and  equipment,  which  amount  he  under- 
stood to  be  about  $8.50.  This,  through  his  attorney,  he  offered  to 
pay,  but  was  met  on  the  part  of  the  defendant  with  a  bill  made  up 
of  various  charges,  some  of  which  could  not  have  been  liens  upon 
the  property  of  the  plaintiff,  aggregating  something  over  $200,  and 
an  absolute  refusal  to  deliver  the  property  except  upon  the  pajTuent 
of  the  entire  bill.  There  was  a  conflict  of  evidence  upon  the  ques- 
tion of  a  tender  having  been  actually  made,  though  the  defendant 
himself  admits  that  plaintiff's  attorney  came  to  him  proposing  to 
liquidate  the  claim  of  the  latter.  Plaintiff's  attorney  requested  the 
■  trial  judge  to  charge  the  jury  that  "if  the  defendant  demanded  $221, 
and  the  jury  find  that  he  held  a  lien  only  for  $8.50  or  $58.50,  either 
one,  that  was  an  unreasonable  demand,  and  there  was  no  necessity 
for  a  tender."  The  court  responded:  "I  think  not;  the  burden  was 
the  other  way,  because  you  allege  he  had  a  lien."  It  nowhere  ap- 
pears that  the  plaintiff  had  made  any  such  allegation,  and,  if  he  had, 
we  are  unable  to  discover  its  relevancy  to  the  request  of  the  plain- 
tiff. While  it  was  no  doubt  incumbent  on  the  plaintiff  to  show  that 
he  had  offered  to  discharge  any  lien  which  the  defendant  might  have 
upon  his  proi)erty,  yet  the  law  does  not  hold  to  the  doing  of  a  vain 
thing.  It  calls  for  fair  dealing,  and  asks  x>f  each  party  that  he  shall 
give  the  other  plainly  to  understand  just  what  position  he  takes, 
and  just  what  he  means  to  do,  if  the  other  acts  this  way  or  that. 
If  that  is  beyond  all  doubt  effected,  the  law  does  not  exact  that  it 
be  reached  in  a  prescribed  and  exact  method.  Lawrence  v.  Miller, 
86  N.  Y.  131,  137.  If  the  defendant  undertook  to  demand  of  the 
plaintiff  a  sum  which  he  had  no  lawful  right  to  exact,  refusing  to 
deliver  the  property  except  upon  condition  of  the  payment  of  this 
sum,  it  was  not  necessary  to  make  an  actual  physical  tender  of  the 
amount  of  thfe  lien.  Hoyt  v.  Sprague,  61  Barb.  497,  506;  Baumann 
V.  Pinckney,  118  N.  Y.  604,  616,  23  N.  E.  916,  and  authorities  there 
cited^  When  the  plaintiff,  through  his  attorney,  visited  the  defend- 
ant, and  offered  to  pay  the  amount  of  the  lien,  it  was  the  duty  of 
the  latter  to  have  discovered  to  the  plaintiff  the  amount  of  defendaht's 
claim  which  was  legally  a  lien  upon  the  property  involved,  and  if  the 
jury  found  that  the  demand  of  the  defendant  was  in  excess  of  the 
lien  it  was  so  far  an  unreasonable  demand  as  to  make  an  actual 
tender  unnecessary.  The  defendant  admits  that  he  refused  to  re- 
store the  property.    He  says: 

"I  renien.ber  some  gentleman  calling  who  claimed  to  have  a  bill  of  sale. 
Very  likely  he  made  a  demand  on  me  for  the  property.    When  he  made  the 
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demand,  I  relle'd  upon  my  right  of  Uen.  I  refused  to  entertain  It;  it  was 
mine  by  law.  I  said  the  reason  why  I  wouldn't  give  It  was  I  had  a  prior 
claim.  All  I  said  was  that  I  had  a  lien  on  it  by  virtue  of  being  a  stable 
keeper.  I  don't  know  as  I  told  him  the  amount.  I  don't  remember  whether 
he  made  any  Inquiries  as  to  the  amount  due  for  my  Hen.  I  had  no  interest  In 
the  transaction.    I  paid  no  attention  to  him." 

It  is  very  evident  from  the  evidence  that  the  defendant  undertook 
to  force  the  plaintiff  to  pay,  not  only  the  lien  which  existed,  but 
various  other  claims  which  the  defendant  held  against  the  Leahy  & 
O'Brien  Company,  which  had  formerly  owned  tiie  property.  This 
the  jury  tas  practically  found  by  its  verdict  for  |29.50  in  favor  of 
the  defendant,  and  we  are  of  opinion,  under  the  circumstances  of 
this  case,  the  defendant  having  failed  to  disclose  to  the  plaintiff, 
who  was  not  in  a  position  to  know,  the  amount  of  the  lien,  that  the 
jury  should  have  been  charged  as  requested.  The  defendairt  could 
not  refuse  to  disclose  the  exact  amount  due  under  the  lien,  and 
make  a  demand  for  a  sum  largely  in  excess  of  that  amount,  and  then 
be  protected  in  his  wrong  by  the  fact  that  an  actual  tender  of  the 
sum  due  was  not  made. 

The  judgment  and  order  appealed  from  should  be  reversed,  an^  a 
new  trial  granted,  costs  to  abide  the  event.    All  concur. 


<S8  App.  DiT.  166.) 

In  re  MEEHAN. 

(Snpreme  Court,  Appellate  Division,  Second  Department.    March  8,  1001.) 

1.  Bank  Deposit— Joint  Account — Gift— Executoks  and  ADHiNisTRATOits. 
Moneys  were  deposited  In  several  banks  In  the  name  of  decedent  "and" 
wife,  or  In  the  name  of  decedent  "or"  wife;  and  there  was  evidence  of 
declarations  of  deceased  that  the  moneys  so  on  deposit  were  to  belong  to 
his  widow  after  death,  and  that  they  were  so  deposited  in  order  that  she 
might  obtain  them  without  any  trouble.  Held  sufficient  evidence  to  sus- 
tain a  finding  that  It  was  the  Intent  of  the  husband  that  the  moneys 
should  go  to  his  widow  on  his  death. 

2l  Same— Witnesses— Conversation  with  Deceased. 

Under  Code  Civ.  Proc.  I  829,  providing  that  no  party  Interested  In  the 
event  of  a  suit  shall  be  examined  as  a  witness  In  his  own  behalf  in  any 
proceeding  against  an  administrator  of  a  deceased  person,  testimony  by  a 
daughter  of  deceased  is  not  admissible  in  an  action  against  the  wife,  as 
administratrix,  to  show  deceased's  intent,  where  the  question  In  issue  is 
the  ownership  of  money  left  by  him,  as  between  the  administratrix  and 
the  belra. 

Appeal  from  surrogate's  court,  Kings  county. 

In  the  matter  of  the  judicial  settlement  of  the  accounts  of  Mary 
J.  Meehan  as  administratrix  of  Christopher  Meehan,  deceased.  From 
a  report  of  a  referee  affirmed  by  the  surrogate,  contestants  appeal. 
Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIBSGH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Charles  A.  Webber,  for  appellants  Larkin  and  others. 
William  F.  Connell,  for  appellants  Duncan  and  others. 
Herbert  T.  Ketcham,  for  respondent. 
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JElilKS,  J.  The  nert  of  kin  appeal  from  a  decree  of  the  surro- 
gate of  Kings  county  stating  the  account  of  the  administratrix,  and 
directing  distribution.  The  account  and  the  issues  raised  by  cer- 
tain objections  were  referred,  and  the  referee's  report  was  confirmed 
by  the  decree.  The  only  question  raised  by  this  appeal  is  whether 
the  administratrix  should  account  for  certain  moneys  which  at  the 
decedent's  death  were  deposited  in  three  accounts  in  savings  banks. 
The  decedent's  name  was  Christopher  MeeLan.  His  wife's  name 
was  Mary  J.  Meehan,  and  she  is  the  administratrix.  Two  of  the 
deposits  were  in  the  names  of  Christopher  and  Mary  Meehan,  re- 
spectively, and  the  third  was  in  the  names  of  "Christopher  or  Mary 
Meehan."  The  referee  found  that  the  moneys  thus  deposited  were 
the  property  of  Mary  Meehan.  It  is  admitted  that  all  of  these  mon- 
eys were  the  moneys  of  the  decedent  just  prior  to  the  times  of  the 
deposits.  There  were  seven  accounts  touched  upon  by  the  evidence 
which  were  opened  by  the  decedent  or  by  his  authority.  For  a  num- 
ber of  years  before  his  death  the  decedent  gave  to  his  wife  moneys 
for  deposit,  and,  subject  to  his  directions,  she  conducted  the  busi- 
ness incident  thereto,  including  withdrawals.  The  deposit  books 
were  kept  in  the  house,  accessible  to  the  decedent  at  all  times.  There 
was  evidence  of  declarations  of  the  decedent  that  these  moneys  in 
question  were  to  belong  to  his  widow  after  his  death,  and  that  the 
deposits  were  made  so  she  might  obtain  them  "without  any  trouble 
at  all."  I  think  that  the  decision  of  the  learned  referee,  confirmed 
by  the  decree,  is  right.  The  rule  is  that  such  transactions  show 
the  intent  of  the  husband  to  give  the  moneys  to  the  wife  if  she  sur- 
vived him,  and  upon  her  survival  her  title  thereto  is  absolute.  San- 
ford  V.  Sanford,  45  N.  Y.  723,  727;  Id.,  58  N.  Y.  67;  Borst  v.  Spel- 
man,  4  N.  Y.  284;  Fowler  v.  Butterly,  78  N.  Y.  08;  McElroy  v. 
Bank,  8  App.  Div.  46,  40  I^.  Y.  Supp.  422;  Id.,  8  App.  Div.  192,  40 
N.  Y.  Bupp.  340.  This  principle  is  conunented  upon  and  afiirmed 
in  Re  Albrecht,  136  N.  Y.  91,  95,  32  N.  E.  632,  18  I*  R.  A.  329.  So 
far  as  the  expression  "or"  is  concerned,  in  tie  form  of  the  third 
account,  there  is  the  testimony  I  have  summarized,  which  is  suflR- 
cient  to  sustain  the  finding  of  intent.  And  in  each  McElroy  Case, 
snpra,  and  in  Fowler  v.  Butterly,  supra,  the  names  were  used  with 
"or''  in  place  of  "and."  In  the  first  McElroy  Case  the  learned  court 
discussed  the  relative  force  of  "and"  and  of  "or."  While  I  concur 
in  the  conclusion  reached  by  the  learned  justice,  I  think  that  the 
word  "or"  in  no  way  lessens  the  force  of  the  form,  while  it  certainly 
as  fully  conveys  the  idea  of  survivorship,  /^e  Puy  v.  Stevens,  37 
App.  Div.  289,  55  N.  Y.  Supp,  810,  cited  by  the  learned  counsel  in 
his  scholarly  and  exhaustive  brief,  was  distinguished  in  the  opinion 
written  in  that  case  from  the  doctrine  of  the  Sanford  and  McElroy 
Cases,  supra,  as  being  "materially  dilTerent"  from  them,  because  the 
relation  of  husband  and  wife  did  not  exist,  while  the  testimony  was 
said  to  be  "unsatisfactory  and  unconvincing."  Pages  292,  295,  37 
App.  Div.,  and  pages  812,  813,  55  N.  Y.  Supp.  In  re  Bolin,  136  N.  Y. 
177,  32  N.  E.  626,  did  not  present  the  relationship  of  husband  and 
wife,  and  the  court  said  that  the  mere  fact  of  the  deposit,  in  the 
absence  of  other  evidence,  was  iusuflacienty^ 
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Bnt  one  exception  is  presented.  Margaret  Lerkin,  one  of  the  con- 
testants, was  sworn,  and  this  question  was  pnt  to  her  by  her  counsel: 

"Q.  Did  you  have  a  conversation  with  yonr  father,  In  which  the  moneys  on 
deposit  in  a  oavings  banl^  or  banlcs  was  the  subject  thereof,  and  In  which 
the  reasons  for  Its  being  In  names  was  fiven}" 

This  was  objected  to  as — 
"Immaterial,  irrelevant,  and  incompetent,  and  as  iaadmlaelble  under  •ectitm 
828  of  the  Code.    Objection  sustained.    Exception." 

It  was  conceded  on  the  argument  that  the  objection  was  sufficient 
to  raise  the  question  of  disqualification,  under  section  629  of  the 
Code  of  Civil  Procedure.  Mrs.  Larkin  was  one  of  the  daughters 
and  n^t  of  kin  of  the  decedent,  and  as  such  was  entitled  to  share 
in  the  residue  of  the  estate.  If  the  estate  was  increased,  her  in- 
terest was  increased  in  proportion.  She  was,  therefore,  interested 
in  the  event.  She  was  called  as  a  witness  in  her  own  interest,  and 
presumably  against  Mary  J.  Meehan,  a  person  who  was  deriving  her 
title  to  the  moneys  claimed  by  her  through  or  under  her  husband, 
the  deceased  person;  and  she  was  asked,  concededly,  touching  a 
personal  communication  made  to  her  by  the  deceased  person.  Such 
testimony  is  i^ainly  against  the  prohibition  of  the  statute,  which  is 
to  prevent  the  living  from  proving  out  of  his  own  month  a  com- 
munication between  him  and  the  dead,  which  he  could  do  without 
either  fear  or  possibility  of  contradiction.  Piimey  v.  Orth,  88  N. 
T.  447.    See  Cornell  v.  Cornell,  12  Hun,  312,  and  authorities  cited. 

The  decree  should  be  affirmed,  with  costs  to  the  respondent  adminis- 
tratrix, payable  out  of  the  estate.    All  concur. 


<58  App.  Dlr.  565.) 

8HILAND  et  aL  v.  LOEa 

CBnpreme  Court,  Appellate  Division,  Second  Department    March  8,  1901.) 

L  Attorkkt   ahd  Cliekt — Comfenbatiom — Tender  of  Payme>'t— Evidkncb 
Properly  Excluded 

Where,  in  assumpsit  for  attorney's  services,  the  defendant  alleged  that 
be  was  liable  for  one-half  of  plaintiff's  bill,  and  that  he  had  tendered 
payment  of  one-half  of  the  amount  of  the  bill  presented,  but  did  not  allege 
that  the  money  was  deposited  in  court,  or  the  offer  kept  good,  evidence  of 
a  written  stipulation  stating  that  a  tender  of  one-half  the  bill  had  been 
made  by  the  defendant  "In  payment  of  all  claims  against  him"  was  prop- 
erly rejected,  as  no  valid  tender  was  alleged. 

IL  Same— Value  or  Skbvioes — Fisdino  op  Ji;rt. 

In  assumpsit  for  attorney's  services,  a  tender  "In  payment  of  all  claims" 
against  defendant  of  a  sum  less  than  one-half  the  amount  the  Jury  found 
as  the  value  of  plalnttfrs  services  was  no  defense  to  the  action. 

S.  Save — Bill  Rendered  not  ('onclusivb  ok  Value. 

In  quantum  meruit  for  attorney's  services,  the  plalntlflfs  were  not  con- 
cluded as  to  the  value  of  their  sert-ices  by  the  amount  of  a  bill  rendered 
by  them,  where  payment  was  neither  made  nor  tendered. 

Appeal  from  trial  term.  Kings  county. 

Action  by  Andrew  Shiland,  Jr.,  and  another  against  Qustave  Loeb. 
From  a  judgment  in  favor  of  plaintiffs,  defendant  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSOH- 
BERO,  JENKS,  and  SEWELL,  JJ. 
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Franklin  Bien,  for  appellant. 

Herbert  B.  Shoemaker,  for  respondents. 

GOODKICH,  P.  J.  The  plaintiffs,  who  are  attorneys  at  law,  sne 
for  1560,  on  qaantum  meruit,  for  professional  seryices  rendered  bj 
them  for  the  defendant  in  an  action  brought  against  him  by  Franklin 
Paine  in  the  United  States  circuit  court.  The  answer  denied  the  ren- 
dition of  services  to  him  individually  and  solely,  and  alleged  that  it 
was  agreed  that  the  services  should  be  paid  for,  one-half  by  one 
Duryea,  and  one-half  by  the  defendant,  and  that,  the  plaintiffs  having 
rendered  a  bill  for  f375,  the  defendant  tendered  one-half  that  amount. 
It  was  not  alleged  that  the  defendant  had  made  any  payment  of  the 
amount  into  court,  or  had  continued  in  readiness  to  pay  the  same. 
The  juiy  rendered  a  verdict  for  f 400  and  interest,  and  the  defendant 
appeals. 

At  the  trial  a  stipulation  between  the  parties  was  offered  in  evi- 
dence,— that  the  defendant's  attorney  had  "tendered  to  plaintiffs 
1187.50  in  U.  S.  currency,  at  the  same  time  stating,  'At  the  request 
of  Mr.  Loeb,  I  herewith  tender  to  you  the  sum  of  f  187.50  in  payment 
of  all  claims  that  you  have  against  him,'  and  the  plaintiffs  thereupon 
declined  to  accept  the  same  in  payment  of  all  claims";  the  plaintiffs 
reserving  the  same  rights  to  object  to  the  admission  of  the  stipula- 
tion in  evidence  that  they  would  have  had  to  the  admission  of  evi- 
dence of  the  fact  admitted,  had  not  the  stipulation  been  made.  The 
tender  was  not  unconditional.  It  was  an  offer  of  money  in  settle- 
ment of  all  claim.  This  does  not  constitute  a  tender.  Noyes  v. 
Wyckoff,  114  N.  Y.  204,  21  N.  E.  158.  Nor  was  any  offer  made  to 
pay  the  amount  at  the  trial.  Besides,  the  jury  found  the  value  of 
the  plaintiffs'  services  to  have  been  more  than  twice  the  amount  of 
the  offer,  so  even  a  valid  tender  of  the  amount  offered  would  not 
have  been  a  good  defense  to  the  action.  This  disposes  of  all  excep- 
tions to  the  refusal  of  the  court  to  allow  evidence  on  the  subject  of 
a  tender. 

The  plaintiffs  were  not  concluded  as  to  the  value  of  their  services 
by  the  bill  for  f  375  rendered  by  them,  as  the  amount  was  neither  paid 
nor  tendered.  Williams  v.  Qlenny,  16  N.  Y.  389.  We  have  examined 
the  exceptions  respecting  evidence  and  charge,  and  find  none  tenable. 
The  judgment  and  order  should  be  afQrmed. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 

(59  App.  DlT.  132.) 

FENNIKOEi  V.  GUNN. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  8,  1901.) 

L  Contract — Conditional  Sales— Passing  Title— Delivbrt  of  Notes  for 
Priob— ExKCOTioN— Rkpi.bvin. 

Where  a  contract  recited  that  the  first  party  "sells"  to  the  second  par- 
ties a  certain  grocery  store  on  conditions  named,  and  the  first  party 
agreed  to  kItc  Uie  purchasers  a  clear  bill  of  sale  when  the  total  amount 
of  the  purchase  price  was  paid,  and  the  purchasers  went  Into  possession 
and  gave  their  notes  for  the  purchase  price,  none  of  which  were  paid,  the 
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title  to  the  g^rocery  stock  did  not  pass  to  the  purchasers,  since  the  Inten- 
tion of  the  parties  appeared  to  be  that  it  should  not  pass  till  the  full  price 
was  paid,  and  the  mere  delivery  of  the  notes  was  not  enough  to  vest  title; 
hence  the  seller  could  replevy  such  grocery  stock,  seized  by  a  marslial  aa 
the  property  ot  the  ptircbaBers. 
&  Bakk — Execution  Crbditor— Marshai, — Bona  Fide  Pdrchaskr. 

Under  Laws  1897,  c.  418,  {  112,  providing  that  conditional  sales  of  prop- 
erty, the  possession  of  which  is  given  to  the  conditional  purchaser,  shall 
be  void,  as  against  subsequent  purchasers  in  good  faith,  unless  the  con- 
tracts of  sale  are  filed  as  required,  a  conditional  sale  not  recorded  was  not 
void  as  against  the  execution  creditor  of  the  pyrchasers  in  possession,  nor 
the  marshal  seizing  the  goods  so  sold,  neither  being  purchasers  for  value. 

Appeal  from  municipal  court,  borough  of  Brooklyn. 

Action  by  Henry  Fennikoh  against  Thomas  F.  Gunn.  Prom  a  judg- 
ment in  favor  of  defendant,  plaintiff  appeals.    Beversed.      

Argued  before  GOODRICH,  P.  J.,  and  WOODWABD,  HIBSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

John  P.  DonneQy,  for  appellant. 
William  J.  Bogenshutz,  for  respondent. 

JENKS,  J.  The  plaintiff  appeals  from  a  jadgment  of  the  municipal 
court  dismissing  his  action  for  replevin  on  the  merits.  The  action 
is  against  a  city  marshal,  who  in  August,  1900,  levied  under  an  exe- 
cution against  one  Mohneke  upon  certain  goods  and  chattels  in  a 
grocery  shop.  In  May,  1900,  the  plaintiff,  who  was  the  owner  thereof, 
executed  the  following  agreement: 

"This  agreement,  entered  into  this  8th  day  of  May,  1900,  between  H.  Fen- 
nikoh, of  the  borough  of  Brooklyn,  county  of  Kings,  city  and  state  of  New 
York,  party  of  the  first  part,  and  Louis  Mohneke  and  Henry  Moliueke,  of  the 
same  place,  parties  of  the  second  part:  For  and  in  consideration  of  the  sum 
of  one  dollar  the  party  of  the  first  part  sells  unto  the  parties  of  the  second 
part,  upon  conditions  hereafter  named,  all  the  rights,  title,  and  interest  of 
grocery  store  No.  116  Berry  street,  Brooklyn.  The  parties  of  the  second  part 
shall  devote  their  time  and  energy  to  the  attendance  and  care  of  the  said  gro- 
cery store.  All  purchases  of  stock  shall  be  made  by  them  only  upon  approval 
of  party  of  first  part  The  purchase  price  of  said  business  shall  be  two  thou- 
sand and  two  hundred  dollars  ($'2,200).  payable  every  month,  for  which  the 
parties  of  the  second  part  shall  give  demand  notes  for  $50  each.  The  parties 
of  the  second  part  also  agree  to  pay  to  party  of  the  first  part  once  every  week 
all  money  due  for  goods  purchased  by  them  in  the  name  of  the  party  of  the  first 
part,  and  party  of  the  first  part  return  receipted  bills  of  said  goods  purcha.sed. 
The  parties  of  the  second  part  shall  pay  the  monthly  rent  due;  also  all  other 
expenses  necessary  to  properly  conduct  the  business.  The  party  of  the  first 
part  shall  have  the  privilege  of  purchasing  all  necessary  goods  from  the  par- 
ties of  the  second  part  at  wholesale  price, — only,  though,  until  the  above 
amount  be  paid.  The  parties  of  the  second  part  shall  always  maintain  the 
equal  amount  of  stock  to  warrant  the  payment  of  any  deficiency  that  may 
arise  in  the  payments  as  agreed.  The  parties  of  the  second  part  shall  remain 
In  peaceful  possession  as  long  as  they  pay  to  party  of  the  first  part  all  moneys 
due.  and  keep  the  stock  In  as  good  condition  as  when  received  by  them.  The 
Tiarty  of  the  first  part  agrees  to  give  to  parties  of  the  second  part  a  free  and 
clear  bill  of  sale  when  total  amount  of  two  thousand  two  hundred  dollars 
i$2.200)  iM  paid  in  fuU." 

The  notes  had  been  given,  and  the  Mohnekes  entered  into  posses- 
sion under  the  agreement.  I  think  that  the  intention  of  the  i>arties 
contemi^ated  only  a  conditional  sale  until  the  payment  of  the  pur- 
chase price.    The  provision  in  the  agreement  that  when  that  price 
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is  paid  in  full  a  bill  of  sale  will  be  given  is  inconsistent  witli  the 
claim  that  the  title  was  to  pass  when  the  agreement  was  made.  Boon 
V.  Moss,  70  N.  Y.  465,  473.  And  the  use  of  the  term  "sell"  does  not 
necessarily  import  an  executed  contract.  Anderson  v.  Bead,  106  N. 
Y.  333, 13  N.  E.  292.  The  plamtifif  testified  that  no  part  of  the  notes 
had  been  paid.  So,  therefore,  there  is  no  complication  dne  to  a  par- 
tial payment  of  the  consideration,  while  the  mere  delivery  of  the 
notes  itself  is  not  enough  to  vest  the  title,  in  face  of  the  express  pro- 
vision of  the  agreement  that  a  bill  of  sale  would  be  executed  when 
the  purchase  price  was  paid.  Manufacturing  Co.  v.  Walker,  114  N. 
Y.  7, 20  N.  E.  625.  It  was  entirely  permissible  for  the  parties  to  enter 
into  this  transaction,  which  contemplated  the  delivery  of  the  chattels 
to  the  vendee.  Cole  v.  Mann,  62  N.  Y.  1;  Supply  Co.  v.  Schirmer, 
136  N.  Y.  305,  32  N.  E.  849.  Even  if  thwe  was  not  compliance  with 
section  112,  art.  9,  of  the  lien  law,  it  does  not  appear  that  the  exe- 
cution creditor  came  within  its  purview,  while  neither  he  nor  the 
sheriff  was  a  purchaser  for  value  simply  by  reason  of  the  seizure. 
Wise  V.  Grant,  140  N.  Y.  593,  596,  35  N.  E.  107».  Assuming  that 
the  instrument  can  be  regarded  as  a  chattel  mortgage,  and  so  sub- 
ject to  the  provifflons  of  sections  90  and  95  of  article  8  of  the  lien 
law  (chapter  418,  Lavra  1897),-  and  that  it  was  not  filed,  I  fail  to  see 
how  this-  would  avail  the  creditor;  for  it  does  not  appear  when 
Mohneke's  debt  was  contracted,  or  but  that  his  creditor  was  merely 
a  creditor  at  large.  Bullard  v.  Kenyon  (Sup.)  21  N.  Y.  Supp.  32*; 
Button  V.  Rathbone,  Sard  &  Co.,  126  N.  Y.  187,  191,  27  N.  E,  266. 
Therefore  he  is  in  no  position  to  raise  the  point.  I  think  that  it  was 
not  shown  that  the  judgment  debtor  had  any  leviable  interest  in  the 
property,  and  therefore  the  action  will  lie.  Burchdl  v.  Green,  6 
Misc.  Rep.  236,  27  N.  Y.  Supp.  82,  affirmed  in  80  Hun,  602,  29  N.  Y. 
Supp.  1141. 

The  judgment  of  the  municipal  court  should  be  reversed,  and  new 
trial  ordered;  costs  to  abide  the  event    All  concur. 


(69  App.  Dlv.  25.) 

In  re  IIOULTOX. 

(Supreme  Court,  Appellate  Division,  Second  Department.    March  8,  1901.) 

1.   IHTOXICATINO   litqUOKS— liTCKNflK— FaLIR   aTATKMRNTS— REVOKING. 

Under  Liquor  Tax  Law,  $  17,  subd.  8,  provldlnp;  that  the  consent  of 
owners  of  dwellings  situate  within  200  feet  of  the  place  where  liquors  are 
to  be  sold  shall  not  be  required  where  the  plax;e  was  occupied  as  a  hotel, 
or  traffic  in  liquors  was  lawfully  carried  on  there,  on  the  23d  day  of 
March,  1896,  false  statements  In  an  application  for  license  to  sell  liquors 
that  there  were  no  dwellings  within  200  feet  of  the  place  where  the  traf- 
fic was  to  be  conducted,  which  was  used  as  a  hotel  and  liquors  sold  therein 
under  license,  on  March  23,  180(5,  were  Immaterial,  and  the  license  should 
not  be  revoked  on  that  account 
8.  Same— HoTF.L— Continuous  Occitanct. 

Where  the  premises  were  occupied  as  a  hotel,  and  liquors  sold  therein, 
at  the  time  the  liquor  tax  law  took  effect,  and  continued  to  be  so  occupied 
until  a  few  months  before  application  was  made  for  a  tax  certificate 
for  sale  of  liquors  therein,  during  which  time  the  premises  were  vacant 
because  of  a  tenant  being  ejected  for  nonpayment  of  rent,  the  consent  of 
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the  ofcners  of  dwellings  situate  wltbln  200  foet  was  not  necessary  to  the 
l^al  issuance  of  a  certificate,  and  ^  statement  in  the  application  that  the 
place  had  been  continuously  occupied  as  a  hotel  was  immaterial;  con- 
tlntioiia  occupancy  not  being  required  by  the  liquor  tax  law. 

Appeal  from  special  term,  Weetcheatw  county. 

Application  by  ^liza  Moulton  to  reroke  a  liquor  tax  certificate  i»- 
sued  to  Pasquale  Acconcia.  From  an  order  revoking  the  certificate, 
the  holder  thereof  appeals.    Reversed.  

Argued  before  GOODRICH,  P.  J,,  aiid  WOODWARD,  HTRflOH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Alfred  B.  Pa^,  for  appelant. 
Lincoln  O.  Backoa,  for  respondent 

WOODWARD,  J.  The  petitioner,  Eliza  Moulton,  instituted  this 
proceeding  under  the  provisions  of  the  liquor  tax  law  for  the  revoca- 
tion and  cancellation  of  liquor  tax  certificate  No.  18,052,  alleging  that 
certain  material  statements  made  in  Hie  application  therefor  were 
false,  in  that  Pasquale  Acconcia  in  "said  statement  and  application 
allied  that  there  were  no  buildings  occupied  exclusively  as  dwell-- 
ingB,  the  nearest  entrance  to  which  was  within  two  hundred  feet, 
measured  in  a  straight  line,  of  the  nearest  entrance  to  the  premises 
where  the  trafHe  in  liquors  was  intended  to  be  carried  on,  when,  as 
a  matter  of  fact,  tho-e  are  at  least  three  buildings  occupied  exclu- 
sively aa  dwellings?'  witiiin  that  distance,  two  of  which  were  owned 
by  the  petitioner.  It  was  further  suggested  by  the  petitioner  that 
the  applicant,  Pasquale  Acconcia,  had  made  a  false  statement  in 
declaring  that  "trafficking  in  liquore  was  actually  and  lawfully  car- 
ried on  in  said  premises  on  April  30,  1892,  and  continuously  since, 
when,  as  a  matter  of  fact,  the  trafficking  in  liquors  has  only  been 
carried  on  continuously  since  May  1,  1900,  there,  and  that  by  said 
Pasquale  Acconcia;  that  for  some  time  prior  and  up  to  about  the 
23d  day  of  October,  189Q,  trafficking  in  liquors  was  carried  on  in 
said  premises  by  one  Joseidi  McNamara,  but  that  he  on  or  about 
OctobCT"  30,  1899,  voluntarily  surrendered  up  to  the  said  Francis 
M.  Carpenter,  treasurer  of  the  county  of  Westchester,  his  said  liquor 
tax  certificate,  and  the  .same  was  canceled" ;  and  that  "thereafter, 
and  from  the  23d  day  of  October,  1899,  to  on  or  about  the  12th  day 
of  March,  1900,  the  said  premises  were  vacant."  It  also  appears 
that  one  William  Traphagen  applied  for  and  received  a  liquor  tax 
certificate  for  the  premises  here  involved  on  the  12th  day  of  March, 
1900,  but  that  no  liquors  were  sold  under  this  certificate,  nor  were 
any  liquors  sold  upon  the  premises  after  the  23d  day  of  October, 
1899,  nntil  the  said  Pasquale  Acconcia  secured  the  certificate  in  con- 
troversy, in  April,  IflOO.  The  petitioner  also  alleges  that  "there  is  a 
building  occupied  exclusively  as  a  church  and  school  within  two 
hundred  feet  of  said  premises.?'  The  matter  was  turned  over  to  a 
referee  to  take  the  evidence,  and,  upon  his  report  coining  in,  the 
court  granted  the  order  canceling  and  revoking  the  certificate;  the 
question  presented  on  this  appeal  being  of  law. 

There  are  no  material  questions  of  fact,  and  we  shall  not  feel 
called  upon  to  consider  the  suggestions  of  counsel  in  reference  to 
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matters  outside  of  the  petition.  We  will  assume  that,  a  license  hav- 
ing been  granted  for  the  sale  of  liquors  on  these  premises  under  the 
provisions  of  the  law  as  it  existed  prior  to  the  enactment  of  the 
liquor  tax  law  in  1896,  the  traflBcking  in  liquors  which  was  conced- 
edly  carried  on  in  the  premises  on  the  23d  day  of  March,  1896,  was 
lawful;  and  the  evidence  clearly  establishes  that  the  premises  were 
actually  occupied  as  a  hotel  at  the  time.  It  is  not  necessary,  to  con- 
stitute a  hotel,  that  it  should  conform  to  the  requirements  of  subdi- 
vision 1  of  section  19  of  chapter  401  of  the  Laws  of  1892.  It  was 
a  hotel,  in  the  contemplation  of  the  liquor  tax  law,  if  it  was  kept 
open  for  entertaining  strangers  or  travelers  (15  Am.  &  Eng.  Enc. 
Law  [2d  Ed.]  766,  and  authorities  there  cited);  and  the  question  of 
whether  the  license  granted  in  1895,  and  in  force  at  the  time  of  the 
enactment  of  the  liquor  tax  law,  was  a  lawful  license,  is  not  material 
to  the  question  now  before  us.  The  real  question  is  whether  the 
statements  made  in  the  application  of  Pasquale  Acconcia,  and  which 
are  concededly  untrue,  are  material;  whether  he  would  have  been 
entitled  to  the  liquor  tax  certificate  if  his  answers  had  correctly  stated 
the  facts.  If  he  would,  then  the  statements  are  not  material,  and 
they  cannot  invalidate  his  certificate.  In  re  Kessler,  163  iN.  Y.  205, 
207,  57  N.  E.  402.  By  the  provisions  of  subdivision  8  of  section  17 
of  the  liquor  tax  law,  "when  the  nearest  entrance  to  the  premises 
described  in  said  statement  as  those  in  which  trafiSc  in  liquor  is  to 
be  carried  on  is  within  two  hundred  feet,  measured  in  a  straight 
line,  of  the  nearest  entrance  to  a  building  or  buildings  occupied  ex- 
clusively for  a  dwelling,"  it  is  necessary  to  file  the  consents  in  writ- 
ing of  at  least  two-thirds  of  the  owners  of  such  building  or  buildings; 
but  it  is  provided  that  "such  consent  shall  not  be  required  in  cases 
where  such  traffic  in  liquor  was  actually  lawfully  carried  on  in  said 
premises  so  described  in  said  statement  on  the  twenty-third  day 
of  March,  eighteen  hundred  and  ninety-six,  nor  shall  such  consent 
be  required  for.  any  place  described  in  said  statement  which  was  occu- 
pied as  a  hotel  on  said  last-mentioned  date,  notwithstanding  such 
traffic  in  liquors  was  not  then  carried  on  thereat."  If  it  1^  con- 
ceded that  the  license  granted  in  1895  by  the  local  board  of  excise 
was  legal  (and  the  presumption  must  always  be  that  public  officials 
have  done  their  duty),  there  is  no  question  that  the  premises  de- 
scribed in  the  application  for  the  certificate  were  actually  occupied 
as  a  hotel  at  the  time  of  the  liquor  tax  law  going  into  effect,  and 
it  was  not  necessary  to  have  the  consents  required  by  the  provision 
of  the  statute  above  quoted.  It  is  obvious,  therefore,  that,  if  the 
applicant  had  stated  that  there  were  buildings  used  as  residences 
or  as  churches  and  school  houses  within  the  prohibited  distance,  it 
would  not  have  affected  his  right  to  the  liquor  tax  certificate,  and 
the  statement,  whether  true  or  false,  was  utterly  immaterial.  In  re 
Hawkins,  165  N.  Y.  188,  192,  58  N.  E.  884.  It  is  proper  to  state, 
however,  that  the  case  last  mentioned  was  decided  by  the  court  of 
appeals  subsequent  to  the  time  when  the  learned  court  at  special 
term  made  the  order  now  under  review. 

But  it  is  insisted  that  the  trafficking  in  liquors  was  suspended 
ipon  these  premises  from  the  23d  day  of  October,  1899,  to  about 
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the  15th  day  of  May,  1900,  and  that  the  statement  of  the  applicant 
that  "trafficking  in  liquors  was  actually  and  lawfully  carried  on  in 
said  premises  on  AprilSO,  1892,  and  continuously  since,"  being  nn- 
trae,  was  a  material  misstatement  of  the  facts,  warranting  the  or- 
der granted  by  the  court  below.  It  appears  from  the  evidence  that 
the  premises  described  had  been  used  as  a  hotel  for  a  series  of  years; 
that  the  building  was  constnicted  10  or  12  years  before  the  hearing, 
and  had  been  used  as  such  np  to  about  the  23d  day  of  October,  1899, 
when  the  tenant,  Joseph  MoNamara,  was  dispossessed  for  the  non- 
payment of  rent.  The  property  belonged  to  the  Traphagen  estate 
at  that  time,  and  was  subsequently  sold  to  one  Peter  Cunneen.  In 
the  meantime  one  William  Traphagen  took  ont  a  liquor  tax  certifi- 
cate, on  the  12th  of  March,  1900,  and,  without  opening  the  place, 
assigned  the  same  to  Pasquale  Acconcia  on  the  26th  of  April,  1900. 
The  latter,  after  making  repairs,  opened  the  place  on  the  15th  day 
of  May,  1900,  under  the  certificate  which  was  subsequently  revoked 
by  the  order  appealed  from.  There  seems  to  be  no  doubt  that  the 
statement  of  Acconcia  that  the  premises  had  been  used  for  tra£Qck- 
ing  in  liquors  since  April,  1892,  was  made  in  good  faith;  that  he 
believed  that  this  was  a  substantially  true  statement  of  the  facts, — 
he  having  come  into  possession  while  the  tax  certificate  issued  to 
William  Traphagen  was  in  force,  and  resuming  the  business  as  soon 
as  necessary  repairs  were  made.  But,  whether  the  statement  was 
true  or  false,  it  does  not  affect  the  right  of  the  applicant  to  the  cer- 
tificate here  involved.  The  premises  were  actually  occupied  as  a 
hotel  on  the  23d  day  of  March,  1896,  and  the  place  in  question  was 
expressly  excepted  from  the  provisions  of  the  law  which  required 
consents  to  be  filed.  U  there  had  been  no  liquors  sold  upon  the 
premises  at  any  time,  either  before  or  after  the  enactment  of  the 
liqnor  tax  law,  the  applicant  would  have  been  entitled  to  the  certifi- 
cate without  filing  consents,  and  the  question  of  whether  liquors  had 
been  continuously  sold  upon  the  premises  was  not  of  the  slightest 
consequence.  The  court  of  appeals,  in  Ke  Hawkins,  supra,  goes  so 
far  as  to  hold  that  where  the  premises  were  actually  occupied  for 
the  purpose  of  lawfully  trafficking  in  liquors  on  the  23d  day  of  March, 
189C,  'it  is  not  necessary  that  it  should  have  been  continuous  down 
to  the  time  of  the  filing  of  the  application  for  a  certificate,"  and 
points  ont  that  "the  word  'continuously,'  which  is  used  in  the  same 
subdivision,  refers  to  a  case  where  consents  are  necessary  for  other 
places,  and,  having  been  once  obtained  and  filed,  are  preserved  and 
kept  in  force  so  long  as  the  place  shall  be  continuously  occupied 
for  the  traffic."  The  court  further  declares,  in  the  same  case  that 
"we  do  not  intend  to  hold  that  the  privilege  conferred  by  the  stat- 
ute, which  secures  to  the  property  owner  a  right  to  the  certificate 
without  consents,  as  to  places  of  this  character,  may  not  be  lost  or 
abandoned  by  the  intentional  act  of  the  owner  of  the  property,"  but 
it  indicates  that  the  intention  must  be  clearly  established  that  the 
"owner  intended  to  discontinue  the  liquor  traffic  at  the  place."  There 
is  no  doubt  that  if  the  owner  of  the  premises  here  involved  had 
abandoned  it  as  a  hotel,  and  had  put  in  a  stock  of  groceries  or  a 
gristmill,  it  would  so  far  have  lost  its  character  as  a  hotel  as  to 
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c«me  within  the  general  role  laid  down  by  the  statute;  but  the  mere 
fact  that  the  premises  were  without  a  tenant  during  a  period  of 
several  months  evidences  no  intention  on  the  part  of  the  owners  to 
abandon  the  property  right  secured  by  the  statute,  and  a  mistake 
on  the  part  of  the  applicant  on  a  question  which  did  not  afEect  his 
right  to  the  certificate  is  of  no  consequence. 

It  is  not  alleged  in  the  petition  that  any  false  statement  was 
made  in  reference  to  a  chnrch  or  school  house,  and,  if  there  had 
been,  it  is  governed  by  the  siun»  rules  as  to  dwellings;:  the  excep- 
tions being  the  same  in  effect 

The  order  appealed  from  should  be  reversed,  and  the-  proceeding 
dismissed,  with  costs.    All  concur. 


ass  App.  Dlr.  407.) 

KENNBTT  ▼.  HOPKINS  et  aL 

(Supreme  CSoort,  Appellate  Division,  Flrat  Department    If&rch  8,  1901.) 

1.  PaBTHERSHIP — ACCOUNTTKO — Bt;gINB88   CaRKIED   OH   IW    AjTOTHSB  StATB. 

Where  a  partnership  carried  on  business  in  New  York  and  Chicago 
under  the  same  firm  name,  but  it  was  claimed  there  were  two  firms,  only 
the  two  partners  and  a  small  number  of  creditors  for  wliom  provision 
had  been  made  being  interested,  it  was  proper,  after  dissolution,  by  which 
each  became  the  liquidator  of  the  business  in  his  dty,  lo  an  action  In  New 
YorlE  by  the  Chicago  partner  for  an  accounting,  to  order  the  referee  to 
take  and  state  the  accounts  of  the  Chicago  business  as  well  as  of  the  New 
York  business. 

2.  SaMB— IN'TRUI.OCUTORT  JUDOMmfT— V-ALTDITT— KSTOPPKti  TO  DBNT. 

PlaintiCt  havlnj;  drawn  and  entered  an  Interlocutory  judgment  directing 
the  referee  to  take  and  state  the  accounts  at  the  Chicago  biuslneBS,  be  will 
be  held  bound  by  Ita  terms. 
S.  Same— Hkfekke— PowEKS— Ipsdbs. 

It  was  error  for  the  referee  to  determine  the  issue  presented  as  to 
whether  there  was  one  firm  or-  two,  since,  aa  it  was  not  and  could  not 
be  Involved  In  any  matter  submitted  to  him  for  determination.    It  was 
beyond  his  power  to  determine. 
4.  Dame — Appbai,  and  Ehkou — Hakmless. 

The  error  of  the  referee  in  determining  the  question  as  to  whether  there 
was  one  or  two  firms  was  not  ground  for  reversal  of  the  judgment  based 
on  his  report,  since  It  being  immaterial,  and  the  result  reached  being  the 
same  as  would  have  been  reached  had  ha  not  determined  the  question.  Its 
determination  was  harmless. 
8.  Samf— Liability— ArcorxTs— Face  Valdb— Sale. 

Where  plaintiff  was  the  llquldnting  partner  In  Chicago  of  a  partnership 
doing  business  In  Chicago  and  New  York,  after  its  dissolution.  In  an  action 
for  an  accounting  against  the  liquidatiug  partner  In  New  York  It  was 
proper  to  charge  plaintiff  with  the  face  valne  of  accounts,  which  he  had 
sold  at  public  auction,  the  notice  of  which  stated  that  some  were  of 
little  or  no  value,  and  which  he  did  not  show  were  of  less  than  their  face 
value. 
&  Same— Reai,  Estate. 

Plaintiff  having  sold  real  estate  in  Chicago  situated  outside  of  the  state 
of  Illinois,  whlrh  was  held  as  security  for  accounts  owing  to  the  partner- 
ship, he  should  be  charged  with  the  value  of  the  indebtedness  for  which 
It  was  security,  he  having  offered  no  evidence  of  its  value. 
7.  Same— AssioN.MKNT  of  Assets— Jo hisdiction. 

It  was  proper  for  the  court  to  direct  judgment  In  accordance  with  the 
referee's  report  authorising  plaintiff  to  exonerate  himself  from  liability 
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for  the  Chicago  acconnts.  which  he  had  sold,  after  nottfled  not  tO'  do  so, 
by  transferring  them  to  the  receiver,  or  otherwise  be  charged  with  their 
face  value,  since  the  court  had  jurisdiction  of  plaintiS's  person,  and,  be 
having  invoked  Its  equity  powers.  It  could  compel  him.  to  bring  such  prop- 
erty within  Its  Jurisdiction,  and,  falling  in  compliance  with  such  direction. 
It  could  charge  him  personally  wtth  the  value  of  the  property. 
&  Baug. 

It  was  proper  to  credit  defendant  with  bad  and  doubtful  debts  ot  the 
New  York  business,  some  of  which  had  been  ttaosferred  and  carried 
over  through  several  reorganizations  of  the  firm,,  though  defendant  had 
not  revealed  the  exact  state  or  extent  of  bad  or  doubtful  debts  every  three 
months,  as-  required  by  the  partnership  artleles,  some  statements  having 
been  made,  and  plaintiff  having  taken  profits-  from  the  business  based 
on  the  assets  of  the  Arm  represented  by  the  bad  and  doubtful  debts,  hla 
capital  being  benefited  thereby,  and  his  ph>flt>  larger  than.  If  aucb  debts 
had  been  charged  off. 

9.  Appeal  and  Errou— Rehearing. 

Where  an  appeal  from  an  order  denying  a  motion  for  a  rAearlng  in  an 
action  for  an  accounting  raised  no  question  except  such  as  was  presented 
by  an  appeal  from  an  order  confirming  the  referee's  report  and  judgment, 
and  which  was  affirmed,  the  order  denying  the  motion  wUl  be  affirmed. 

Appeal  from  special  tenn,  New  York  county. 

Action  by  Francis  J.  Kennett  againet  Geerge  B.  Hopkins  and  an- 
other for  an  accounting.  From  an  order  confirming  a  referee's  re- 
port and  directing  final  judgment,  plaintiff  appeals.    AflBrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHLENT, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Thomdike  Saunders,  for  appellant. 
Franklin  B.  Lord,  for  respondents. 

HATCH,  J.  The  plaintiff;  a  nonresidient  of  this  state,  brings  this 
action  for  an  accounting  of  the  firm  of  Kennett,  Hopkins  &  Co.,  here- 
tofore doing  business  as  stock  and  grain  brokers  in  the  city  of  New 
York.  Prior  to  the  formation  of  this  firm  there  had  existed  the 
firm  of  Jones,  McCormick  &  Kennett,  doing  a  like  business  in  the 
city  of  New  York.  The  plaintiff  and  the  defendant  Hopkins  were 
members  of  that  firm.  It  was  formed  about  March  15,  1886,  and 
was  dissolved  by  mutual  agreement  in  1888.  Jones,  Kennett  &  Hop- 
kins became  the  successors  of  such  firm  upon  its  dissolution,  took 
over  all  its  assets  and  book  accounts,  and  continued  the  business  un- 
der the  firm  name  of  Jones,  Kennett  &  Hopkins.  Subsequently 
Jones  became  financially  embarrassed,  the  firm  was  dissolved,  and 
a  new  firm  formed  under  the  name  of  Kennett,  Hopkins  &  Co.,  com- 
posed of  the  plaintiff  and  Hopkins  and  George  Kirkland.  This  firm, 
as  before,  took  orer  all  of  the  assets,  book  acconnts,  and  property 
of  the  old  firm,  assumed  its  liabilities,  and  thereafter  continued  to 
carry  on  the  business  until  its  dissolution,  on  April  30,  1896.  Prior 
to  its  dissolution,  Kirkland  had  retired  from  the  firm,  and  the  de- 
fendant Harry  L.  Terry  had  become  a  member.  When  the  last  firm 
was  organized  no  written  articles  of  co-partnership  were  entered 
into,  but  it  was  understood  that  the  terms  of  the  original  co-partner- 
ship, which  had  been  reduced  to  writing,  should  constitute  the  agi-ee- 
ment  nnder  which  the  business  should  be  carried  on.  During  all 
this  period  a  firm  of  which  Kennett  and  Hopkins  were  members  car- 
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ried  on.ba8iness  In  the  city  of  Chica$;o,  and  during  all  the  time  had 
intimate  business  relations  with  the  New  York  firm.  When  the  firm 
of  Jones,  Kennett  &  Hopkins  was  dissolved,  on  the  11th  day  of  Au- 
gust, 1890,  the  agreement  of  dissolution  recited  that  "the  co-partner- 
ship heretofore  existing  in  Chicago  and  New  York  between  the  un- 
dersigned, under  the  firm  name  of  Jones,  Kennett  &  Hopkins,"  is  dis- 
solved by  mutual  consent.  This  agreement  was  signed  by  Jones  and 
the  other  members  of  the  firm  of  Kennett,  Hopkins  &  Co.,  and  in 
the  notice  thereafter  published  it  was  stated:  "TTie  undersigned  have 
this  day  formed  a  co-partnership  in  Chicago  and  New  York  for  the 
transaction  of. a  general  banking,  brokerage,  and  commission  busi- 
ness under  the  firm  name  of  Kennett,  Hopkins  &  Co."  This  notice 
was  signed  by  the  members  of  the  firm.  Upon  the  dissolution  of 
this  firm,  a  new  firm,  of  which  Hopkins  became  a  member,  was  formed 
in  the  city  of  New  York,  which  took  over  the  business  of  Kennett, 
Hopkins  &  Co.,  and  Hopkins  was  made  the  liquidating  partner  of 
the  old  firm  in  the  city  of  New  York.  In  like  manner,  a  new  firm 
was  formed  in  the  city  of  Chicago,  which  took  over  the  assets  and 
assumed  the  liabilities  of  Kennett,  Hopkins  &  Co.;  Kennett  becoming 
a  member  of  the  new  firm  and  the  liquidating  partner  of  the  Chicago 
business.  Kennett  had  no  interest  in  the  new  firm  in  the  city  of 
New  York,  and  Hopkins  had  no  interest  in  the  new  firm  formei  in 
the  city  of  CSiicago.  In  August,  1896,  this  action  was  begun  for  an 
accounting  of  the  affairs  and  business  of  the  New  York  firm.  The 
complaint  set  up  the  facts  in  connection  with  the  business,  but 
averred  that  the  firms  in  New  York  and  Chicago  were  separate  and 
distinct  firms,  carrying  on  business  independently  of  each  other,  but 
having  intimate  business  relations.  It  demanded  judgment  for  an 
accounting  by  the  defendants  of  the  affairs  of  the  New  York  firm, 
and  the  appointment  of  a  receiver  to  take  charge  of  its  property 
and  assets.  The  defendants  answered  separately,  Terry  alleging  that 
he  was  not  a  member  of  the  firm  and  had  no  interest  therein.  His 
relation  to  this  action  has  ceased  to  have  any  materiality,  and  he 
is  not  affected  by  the  judgment  which  has  been  entered.  The  de- 
fendant Hopkins  set  up  his  claimed  rights  and  interests  in  the  New 
York  firm,  what  he  was  entitled  to  receive  therefrom,  and  also  from 
the  Chicago  firm,  and  he  averred,  in  terms,  that  there  existed  but 
one  firm  of  Kennett,  Hopkins  &  Co.,  doing  business  in  New  York 
and  Chicago,  and  not  two  separate  and  independent  firms.  He  asked 
that  the  complaint  be  dismissed,  and  for  such  other  relief  as  might 
be  proper. 

After  issue  was  joined,  and  in  September,  1896,  upon  motion,  a 
temporary  receiver  was  aijpointed  of  the  assets  of  the  New  York 
firm.  This  receiver  qualified,  and  made  demand  upon  the  defendant 
Hopkins  for  the  assets  and  securities  of  the  firm.  Subsequently,  and 
in  1897,  a  trial  was  had  at  special  term,  resulting  in  an  interlocu- 
tory judgment  granting  the  prayer  of  the  complaint,  by  directing  that 
an  accounting  be  had;  that  a  referee  be  appointed  to  take  such  ac- 
counting "between  the  parties  as  to  the  right,  share,  or  interest  that 
either  the  plaintiff,  Kennett,  or  the  defendant  Hopkins  has  in  the 
rights,  interests,  or  property  of  the  firm  of  Kennett,  Hopkins  &  Co. 
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in  the  city  of  New  York,  and  as  to  any  liens  that  either  has  upon 
such  assets."  The  judgment  further  provided  that  the  referee  take 
proof  as  to  the  amount  drawn  by  either  party  from  the  assets  during 
the  existence  of  the  partnership;  the  amount,  character,  and  kind 
of  assets  remaining  on  hand,  and  those  that  should  have  remained 
at  the  time  of  the  dissolution  of  the  partnership;  the  disposition 
made  of  such  assets;  together  with  a  statement  of  all  the  liabilities 
existing  either  as  to  third  persons  or  to  the  members  of  the  partner- 
ship; and  also  to  state  the  amount  which  either  Kehnett  or  Hop- 
kins should  have  or  receive  from  the  other,  and  whether  the  same 
be  secured  or  unsecured  from  the  remaining  assets  in  the  city  of  New 
York.  The  interlocutory  judgment  also  provided  that,  "in  determin- 
ing the  amount  which  either  Kennett  or  Hopkins  should  receive  from 
the  assets  in  New  York,  or  from  the  other,  the  referee  is  empowered 
to  take  and  state  and  adjust  the  accounts  of  Kennett  and  Hopkins 
in  the  Chicago  business,  and  the  assets,  so  that  such  account  may  be 
properly  considered  and  applied  in  reaching  the  ultimate  amount 
which  Kennett  or  Hopkins  should  receive  from  either  or  from  the 
assets  of  the  New  York  business." 

It  is  noticeable  that  this  judgment  does  not  assume  to  determine 
whether  there  be  one  firm  doing  business  in  New  York  and  Chicago 
or  two  separate  firms;  and  it  is  quite  evident  from  its  terms  that  in- 
asmuch as  it  appeared,  at  the  time  when  the  judgment  was  rendered, 
that  all  persons,  other  than  Kennett  and  Hopkins, — save,  perhaps, 
the  creditors  of  the  firm, — ^had  ceaBed  to  have  any  interest  in  the  liti- 
gation, and  as  Kennett  and  Hopkins  were,  in  fact,  co-partners  in 
both  firms,  it  was  immaterial  to  a  solution  of  the  rights  and  liabilities 
of  these  persons,  as  between  themselves,  to  determine  such  question. 
In  the  opinion  of  the  learned  trial  court  which  accompanied  the  judg- 
ment, he  expressed  such  to  be  his  view;  and  it  is  manifest  that,  so 
far  as  Kennett  and  Hopldns  are  concerned,  their  rights,  interests, 
and  liabilities  could  all  be  determined  without  regard  to  whether 
there  was  one  or  two  firms.  They  were  both  interested  as  partners 
in  each  firm,  and  their  respective  rights  and  interests  therein  were 
clearly  specified,  and  could  be  definitely  ascertained.  Each  was  a 
liquidator  for  the  other  in  respect  of  the  business,  and  in  such  ca- 
pacity each  was  trustee  for  the  other,  and  bound  to  act  in  entire 
good  faith  and  fidelity  with  respect  to  the  rights  and  interests  of 
the  other.  If  it  be  assumed  that  there  were  two  firms,  nevertheless 
the  character  of  the  dealings  between  them  had  been  of  such  a  char- 
acter, and  they  were  so  intimately  and  closely  related,  that  it  was 
a  practical  impossibility  to  determine  the  rights  and  liabilities  of  the 
plaintiff  and  defendant  in  one  firm,  and  not  determine  their  rights 
and  interests  in  the  other.  There  could  be  no  adjustment  of  the  re- 
spective rights  of  Kennett  and  Hopkins  without  taking  into  consid- 
eration and  adjusting  the  whole  state  and  condition  of  the  assets 
in  both  firms,  and  the  respective  rights  of  each  partner  therein.  This 
condition  is  clearly  contemplated  by  the  form  of  the  interlocutory 
judgment;  for  therein  it  is  provided  that  the  referee  shall  adjust 
the  accounts  of  Kennett  and  Hopkins  in  the  Chicago  business,  to 
the  end  that  it  might  appear  what  these  parties  should  receive  from 


Digitized  by 


Google' 


22  89  KXW  YOBK  SCPPI^HBNT  (Bup.   CL 

and  103  Naw  York  State  Rei>orter 

the  assets  of  the  New  York  business  or  from  each  other.  It  is  quite 
true  that  the  judgment  did  not  provide,  in  terms,  for  a  liquidation 
of  the  Chicago  business,  and  it  is  plainly  evident  that  the  court  would 
have  been  without  power  to  liquidate  such  business.  But  it  clearly 
appears  from  the  testimony  that  the  only  persons  in  interest  are  Ken- 
nett  and  Hopkins,  except  a  small  number  of  creditors,  for  whose 
claims  provision  is  made;  and  such  being  the  fact,  and  it  being  nec- 
essary to  take  and  state  the  accounts  of  both  businesses  in  order 
to  adjust  the  rights  and  liabilities  of  the  parties  in  the  New  York 
assets,  the  court  did  have  the  power  to  enter  judgment,  and  direct  the 
referee  to  take  and  state  the  account  of  the  business  in  each  place. 
It  is  also  to  be  borne  in  mind  that  the  interlocutory  judgment  was 
drawn  and  entered  by  the  plaintiff.  No  appeal  has  been  taken  from 
it,  nor  is  any  complaint  made  of  its  terms.  As  the  plaintiff  entered 
it,  it  must  be  assumed  that  he  desired  and  intended  that  an  account 
of  the  Chicago  business  should  be  taken,  and  that  Kennett  should 
be  charged  with  such  liability  as  the  state  of  the  accounts  imposed 
upon  him  in  his  capacity  as  trustee  and  liquidator  of  such  business. 
So  far,  therefore,  as  the  interlocutory  judgment  authorized  an  ac- 
counting by  Kennett,  he  must  be  held  bound  by  its  terms,  and  not 
only  bound,  but  as  having  affirmatively  provided  therefor  therein. 
While  such  decree  did  not  assame  to  direct  the  liquidation  of  the 
Chicago  business,  yet  it  did  assume  and  had  the  power  to  direct 
the  discovery  of  existing  conditions  with  respect  to  both  businesses, 
to  the  end  that  the  rights  and  liabilities  of  the  parties  in  the  prop- 
erty within  the  court's  jurisdiction  might  be  adjusted,  determined, 
and  apportioned,  and  the  liabilities  of  the  partners  each  to  the  other 
fixed  and  adjusted.  In  the  execution  of  the  interlocutory  judgment, 
the  referee  held  and  decided  that  by  virtue  of  its  provisions  he  was 
required  to  take  and  state  the  accounts  of  the  New  York  and  Chicago 
business  in  the  same  form  and  manner  as  would  have  been  necessary 
had  he  been  directed  and  empowered  to  liquidate  the  business  of 
each.  In  his  voluminous  report  he  has  found  in  detail  the  property, 
assets,  and  liabilities  of  each  business,  their  value  and  amount,  and 
has  establislied  the  respective'  rights  of  the  parties  in  and  to  the 
property  and  assets,  the  value  thereof,  the  liens  thei-eon,  the  obliga- 
tion of  each  partner  to  the  other,  and  the  respective  amounts  each 
is  entitled  to  have  and  receive.  This  he  had  the  clear  legal  right 
to  do,  for  the  reasons  which  we  have  already  assigned. 

In  the  discharge  of  his  duties,  however,  the  learned  referee  has 
fallen  into  error.  It  is  well  settled  that  in  a  reference  of  this  char- 
acter the  referee  is  without  power  to  hear,  try,  or  determine  issues 
wliich  are  material  to  the  cause  of  action,  and  which  should  be  de- 
termined in  the  interlocutory  judgment.  By  the  pleadings  in  this 
case,  the  issue  is  clearly  presented  as  to  whether  there  was  one  firm 
or  two.  This  issue,  if  essential  and  material  to  the  determination 
of  the  rights  of  the  parties,  was  required  to  be  disposed  of  at  the 
special  term,  and  was  beyond  the  power  of  the  referee  to  determine, 
as  it  was  not  and  could  not  be  involved  in  any  matter  submitted  to 
him  for  determination.  New  York  Bank-Note  Co.  v.  Hamilton  Bank- 
Note  Engraving  &  I'rinting  Co.  (Sup.)  «7  N.  Y.  Supp.  827.    The  ref- 
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eree,  however,  proceeded  to  determine  this  issue,  and  it  is  qnite  evi- 
dent that  he  conceived  it  to  be  lii8  duty,  under  the  interlocutory 
judgment,  as  preliminary  to  his  right  to  take  and  state  the  account 
of  the  Chicago  business,  to  determine  such  issue,  and  that,  unless 
it  waa  determined  that  there  existed  but  one  firm,  he  would  be  with- 
out power  to  take  and  state  such  account,  or  give  any  direction  with 
reelect  to  the  assets  and  property  of  the  Chicago  firm,  or  determine 
the  interest  of  Hi^kins  tilierein,  or  adjust  any  matter  outside  the 
New  York  business.  It  is  clearly  evident  that  in  this  regard  he  mis- 
construed the  interlocutory  judgment  and  its  effect,  and  also  miscon- 
ceived his  rights,  duties,  and  powers  in  the  premiseB;  for,  as  we  have 
already  observed,  while  he  did  not  have  the  power  to  liquidate  the 
Chicago  business,  he  did  have  authority  to  take  and  state  the  ac- 
counts of  such  business,  and,  in  adjusting  the  rights  and  liabilities 
as  between  the  parties  in  interest  in  this  action,  bad  authority  not 
only  to  take  the  account,  but  to  make  direction  with  respect  to  the 
property  of  the  Chicago  business  outside  of  the  jurisdiction  of  the 
court. 

Concluding,  therefore,  that  the  referee  fell  into  error  in  this  re- 
spect, does  it  necessarily  follow  that  the  judgment  based  upon  his 
report  is  «o  erroneous  as  to  call  for  its  reversal?  We  think  not. 
Nothing  more  has  been  accomplished  by  the  report  and  judgment  than 
was  authorized  by  the  interlocutory  judgment.  The  fact  that  the 
referee  conceived  it  to  be  within  his  power  to  determine  the  issue 
as  to  the  existence  of  the  two  firms,  and  thought  such  determination 
necessary  in  order  to  adjust  the  ri^ts  and  liabilities  of  the  parties, 
did  not  dejwive  him  of  the  power  to  adjust  the  rights  and  liabilities 
of  the  parties  in  respect  to  the  property  and  assets  of  each  business, 
which  could  be  done  without  determining  such  issue,  or  making  it  the 
basis  for  the  exercise  of  his  powers.  It  was  as  immaterial  to  deter- 
mine this  question  upon  the  interlocutory  reference  as  it  was  to  de- 
termine it  in  the  interlocutory  judgment.  It  has  not,  in  the  slightest 
degree,  prejudiced  the  plaintiff.  The  result  reached  is  precisely  the 
result  which  would  have  been  reached  by  the  referee  had  he  not 
exceeded  in  the  slightest  degree  the  authority  conferred  by  the  inter- 
locutory judgment.  That  the  referee  regarded  that  he  was  required 
to  determine  the  question  of  the  existence  of  the  two  firms  in  order 
to  liquidate  the  Chicago  business  does  not  change  the  question  that 
he  was  authorized  to  adjust  the  accounts  in  order  that  the  account- 
ing of  the  New  York  business  might  be  had,  and  the  respective  rights 
and  liabilities  of  Kennett  and  Hopkins  be  determined.  The  findings 
of  the  referee  with  respect  thereto,  and  the  adjustment  of  the  ac- 
counts which  he  has  made  in  his  report,  all  follow  from  the  testi- 
mony, which  was  competent  for  the  purpose,  whether  he  exercised 
independent  power,  or  followed  the  directions  of  the  interlocutory 
judgment.  For  all  practical  purposes,  the  result  is  the  same,  and 
the  plaintiff  consequently  has  not  been  prejudiced  by  the  error  which 
has  been  committed,  nor  is  the  result  in  the  slightest  degree  changed 
b^  it.  The  whole  of  the  report  and  the  judgment  bearing  upon  this 
question  may  be  stricken  out,  and  sufficient  remain  to  adjust  the 
rights  and  liabilities  of  these  parties. 
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The  referee  has  foaud  and  detennined  that  Kennett  should  account 
for  certain  specified  assets  of  the  Chicago  business.  It  appears  by 
the  testimony  that  Kennett  claimed  the  right,  as  the  liquidator  of 
the  Chicago  firm,  to  dispose  of  those  assets  practically  as  he  saw  fit, 
and  that  he  coiUd  only  be  chained  with  an  amount  realized  upon 
a  sale  of  the  same.  While  this  action  was  pending,  the  plaintiff  an- 
nounced his  intention  to  sell  and  dispose  of  all  of  the  assets  of  the 
Chicago  business  at  public  auction.  The  defendant  Hopkins  imme- 
diately served  a  notice  upon  the  plaintiff  protesting  against  such  sale, 
or  any  disposition  of  such  assets,  and  in  addition  thereto  sought  to 
enjoin  the  plaintiff  from  any  disposition  of  them.  In  this  attempt 
the  defendant  failed.  Kennett  v.  Hopkins,  40  App.  Dir.  367,  57  N, 
Y.  Supp.  961. 

The  plaintiff,  in  disregard  of  the  notice,  claimed  to  haye  sold  such 
assets,  amounting  to  upwards  of  |275,000,  for  |11,904.29.  The  no- 
tice of  such  sale  states  the  maximum  value  which  some  of  the  prop- 
erty is  worth,  and  as  to  some  it  states,  "supposed  to  have  little  or  no 
value."  This  notice  bears  upon  its  face  some  evidence  of  bad  faith. 
It  is  the  first  time  that  our  attention  has  been  called  to  an  auction 
sale  of  property  where  the  notice  of  sale  upon  its  face  depreciates 
the  value  of  the  property.  Auction  sales  are  held  for  the  purpose 
of  obtaining  for  the  property  sold  the  highest  price  which  public 
competition  will  produce,  and,  while  the  merits,  value,  and  desira- 
bility of  the  property  is  frequently  extolled,  we  have  never  known 
the  notice  of  such  sale  to  depreciate  the  value  of  the  property  in- 
tended to  be  sold.  It  is  clearly  evident  that  a  person  acting  in  a 
fiduciary  capacity,  as  the  plaintiff  acted  in  this  case,  is  not  justified 
in  resorting  to  such  methods,  and  this  notice  carries  upon  its  face 
strong,  if  not  conclusive,  evidence  of  bad  faith.  Upon  the  trial  the 
plaintiff  was  given  ample  opportunity  to  show  the  value  of  these  as- 
sets. His  claim  was  that  they,  for  the  most  part,  were  made  up 
of  suspended  accounts,  which  were  of  no  value;  but  it  appeared  that, 
as  to  some,  the  plaintiff  held  collateral  security,  equal,  in  whole  or 
in  part,  to  the  amount  of  the  indebtedness,  and  that  some  of  the  real 
estate  sold  was  situated  outside  of  Illinois,  in  other  states.  It  is 
manifest  that  as  to  the  real  estate  the  proper  place  of  sale  was  the 
locus  of  the  property,  and,  as  to  the  debts  secured  by  collateral,  re- 
sort should  have  been  had  to  it.  Presumptively,  the  book  accounts 
were  of  their  face  value;  and  in  the  absence  of  aU  proof,  where  the 
plaintiff  had  opportunity  to  show  value,  and  was  chargeable  with  a 
legal  obligation  to  fairly  account  therefor,  he  is  properly  charged 
with  their  face  value.  Potter  v.  Bank,  28  N.  Y.  641;  Griggs  v.  Daly, 
136  N.  Y.  152,  32  N.  E.  612,  18  L.  R.  A.  120;  Hooly  v.  Gieve,  9  Daly, 
104.  And  we  have  no  doubt  but  that  such  rule  ought  to  apply  to 
the  real  estate,  and  it  be  held  to  be  of  the  value  of  the  indebtedness 
for  which  it  is  security. 

The  plaintiff,  beyond  the  proof  which  we  have  mentioned,  failed  to 
give  any  evidence  of  the  actual  value  of  the  accounts  and  real  estate, 
and  the  referee  in  his  report  has  held  and  determined  that  the  plaintiff 
was  properly  chargeable  with  the  book  value  which  the  accounts 
showed.    This  ruling  we  think  was  proper,  as  the  plaintiff  was  given 
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abimdant  opportunity  to  exonerate  himself  from  any  liability  above 
the  fair  value  of  the  accounts.  In  addition  to  this,  the  report  of  the 
referee  authorized  the  plaintiff  to  exonerate  himself  from  liability  by 
transferring  such  accounts  to  the  receiver,  or,  in  the  alternative, 
to  be  charged  with  their  face  value.  This,  we  think,  was  all  the 
reUef  in  this  respect  to  which  the  plaintiff  was  entitled,  and  it  Is  no 
answer  to  say  that  he  could  not  comply  with  this  direction  because 
he  had  sold  the  accounts.  He  was  notified  not  to  make  the  sale, 
and  he  was  at  liberty  to  prove  their  real  value.  His  duty  to  his  co- 
partner required  him  to  act  with  the  utmost  good  faith,  and  if  he 
deliberately  placed  it  beyond  his  power  to  assign  the  accounts,  seem- 
ingly conducted  in  bad  faith,  and  has  refused  to  disclose  their  real 
value,  no  one  is  to  blame  therefor  except  himself.  The  judgment 
which  has  been  entered  in  this  respect  follows  the  report  of  the 
referee,  and,  unless  compliance  be  had  with  it,  the  plaintiff  will  be 
charged  with  the  whole  amount.  He  may  at  any  time  excuse  him 
self,  however,  before  final  liquidation,  by  making  such  transfer. 

It  is  said,  however,  that  the  referee  was  without  power  to  make  this 
finding,  or  the  court  to  direct  the  judgment  in  accordance  with  it. 
We  think  this  contention  may  not  prevail.  It  is  to  be  borne  in  mind 
that  this  accounting  adjusts  the  rights  and  liabilities  of  the  two 
persons  in  interest  herein,  and  their  rights  and  liabilities  are  ad- 
justed as  partners  in  specified  property,  whatever  may  have  been  the 
relations  between  the  firms,  whether  one  or  two.  In  the  whole  of 
this  property  the  parties  presently  in  interest  are  partners,  untram- 
meled  by  the  rights  of  any  other  persons.  The  plaintiff,  although  a 
nonresident,  comes  into  this  court,  and  invokes  its  equitable  aid  in 
the  assertion  of  his  rights.  Thus  the  court  has  acquired  jurisdiction 
of  his  person,  and  he  is  bound  under  familiar  rules,  if  he  would  have 
equity  done  to  him,  to  do  equity  to  those  to  whom  he  owes  it.  As  to 
property  outside  its  jurisdiction,  and  which  is  in  part  the  subject  of 
the  action,  jurisdiction  of  which  was  necessary  for  the  complete 
determination  of  the  controversy,  the  court  having  acquired  jurisdic- 
tion of  the  person  of  the  plaintiff,  and  he  having  invoked  the  exer- 
cise of  its  equity  powers,  it  had  ample  authority  to  compel  him  to 
bring  such  property  within  its  jurisdiction,  and  to  direct  that  he  exe- 
cute a  conveyance  or  assignment  thereof  for  the  purpose  of  vesting 
title  thereto  in  such  person  or  ofiScer  as  the  court  should  select. 
Mitchell  V.  Bunch,  2  Paige,  Ch.  606;  Pom.  Eq.  Jur.  §§  134,  135,  428, 
1318;  Gardner  v.  Ogden,  22  N.  Y.  327.  The  court  thus  having  power 
to  compel  the  plaintiff  to  bring  the  property  within  its  jurisdiction, 
and  it  appearing  that  such  property  is  necessary  for  the  ultimate 
disposition  of  the-  rights  of  the  parties,  if  the  party  fails  of  compli- 
ance it  may  charge  him  personally  with  its  value,  and  make  the  ad- 
justment of  the  property  within  its  jurisdiction  to  correspond  with 
the  rights  of  the  parties  by  charging  against  the  plaintiff's  rights 
therein  the  value  of  the  property  which  he  refuses  to  assign  or  con- 
vey. The  judgment,  therefore,  is  clearly  within  the  power  of  the 
court  to  grant.  Indeed,  it  furnishes  the  plaintiff  an  avenue  by  which 
he  may  escape  the  sum  total  of  that  directed  to  be  assigned,  and  if 
he  fail  of  compliance  he  has  no  one  to  blame  but  himself. 


Digitized  by 


Google 


20  69  NBW  YORK  SUPPLKUENT  (Sup.   Gt 

and  103  New  Tork  State  Reporter 

We  find  nothing,  therefore,  either  in  the  report  or  the  jndgment, 
which  may  not  be  sustained,  after  eliminating  therefrom  the  issue 
to  which  we  have  hereinbefore  ad\'erted.  It  is  the  claim  of  the  plain- 
tiff, however,  that  he  has  been  grievonsly  wronged  in  the  credit 
which  hae  been  made  to  Hopkins  of  the  amount  of  about  f284,000, 
bad  and  doubtful  debts  of  the  New  York  buHinetn,  which  have  been 
charged  off  in  his  account  to  profit  and  leas.  It  api>earB  that  of  these 
bad  and  doubtful  debts  some  had  been  transferred  and  carried  upon 
the  books  from  the  time  of  their  inception  by  the  original  firm,  and, 
to  the  extent  that  they  were  traaiBferred  and  carried  over,  it  nrast 
be  assumed,  we  think,  that  all  of  the  partneirs,  in  the  two  reorganiza- 
tions which  followed,  must  have  known  and  were  chargeable  with  the 
knowledge  that  they  were  bad.  When  the  reference  opened,  the 
plaintiff  demanded  that  the  defendants  exhibit  their  accounts,  and 
in  this  demand  he  seems  to  have  been  supported  by  the  referee.  The 
defendant  Hopkins  thereupon  produced  his  accounts,  and  days  were 
spent  in  the  examination  of  witnesses,  and  the  defendant,  in  con- 
nection therewith.  There  is  some  testimony  which  tends  strongly 
to  show  that  Hopkins  did  not  reveal  to  Kennett  the  exact  state  or 
extent  of  the  bad  and  doubtful  debts  every  three  months,  as  required 
by  the  articles  of  co-partnerfihip.  It  does  appear,  however,  that  Hop- 
kins rendered  statements  to  Kennett,  and  that  Kennett  took  profits 
from  the  business  based  upon  the  assets  of  the  firm  which  were  rep- 
resented by  the  bad  and  doubtful  debts,  that  his  capital  account  was 
benefited  thereby,  and  that  ie  received  larger  profits  than  if  they 
had  been  charged  off  before.  It  was  abundantly  established  that  the 
accounts  themselves  were  bad,  and  that  Hopkins  should  not  be  char- 
ged therewith  unless,  by  conceahnent  of  their  condition,  he  had  mis- 
led Kennett  to  his  prejudice.  Upon  this  subject  a  great  volume 
of  testimony  was  given.  We  have  carefully  examined  the  same,  and 
are  unable  to  find  any  such  preponderance  of  testimony  against  the 
conclusions  of  the  referee  as  would  justify  this  court  in  ■  interfering 
with  it.  On  the  contrary,  we  are  impressed  with  the  fact  that,  in 
the  adjustment  of  the  accoimts  represented  by  the  vast  volume  of 
business,  the  referee  has  arrived  at  as  correct  a  result  as  could  rea- 
sonably be  expected,  considering  the  complex  character  off  the  case 
and  the  accounts.  We  do  not  feel  called  upon  to  go  through,  in  de- 
tail, each  one  of  these  accounts;  for,  after  a  careful  consideration 
of  the  appellant's  brief,  we  are  not  satisfied  that  substantial  error 
has  been  committed,  and  any  attempt  upon  onr  part  to  readjust  these 
voluminous  and  complicated  accounts  would  probably  be  attended, 
to  say  the  least,  with  as  ranch  of  error  as  the  referee  has  committed, 
if  any. 

After  a  careful  examination,  we  cannot  say  that  the  referee  has 
committed  any  error,  and  for  this  reason  we  conclude  that  the  judg- 
ment should  be  modified  by  striking  from  the  report  and  judgment 
that  part  which  determines  that  there  was  but  one  finn  of  Kennett, 
Hopkins  &  Co.,  and,  as  so  modified,  the  judgment  should  be  aflii-med, 
with  costs  to  tlie  respondent.  So  far  as  the  appeal  from  the  order 
denying  a  motion  for  a  rehearing  is  concerned,  it  appears  that  the 
only  questions  sought  to  be  raised  thereby  are  such  as  have  been  pre- 
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sented  by  the  appeal  from  the  order  of  confirmation  aaid  judgment, 
and,  as  we  find  no  error  to  exist  therein,  it  follows  that  the  order 
shODld  be  affirmed,  with  f  10  costs  and  diabursements.    All  concur. 


(58  App.  Dlv.  555.) 

PEOPLE  ex  reL  NEW  YORK  &  Q.  GAS  &.  EiLEOTHIC  00.  r.  FEITNBR 

et  al..  Tax  Com'ra. 

(Si^reme  Court,  AppeUate  Olvislon,  Second  Department.    March  8,  1901.) 

1.  Taxation— Error— Burden  op  Proof. 

It  Is  Incumbent  «n  a  taxpayer  to  eetablish  concloBlrely  that  an  assess- 
ment complained  of  Is  erroneous. 
a.  Bajib— Corporate  Stock. 

A  corporation  must  prove  the  value  of  Us  franchises  before  It  can  claim 
deductions  therefor  on  an  application  to  correct. an  assessment  of  its 
capital  stock. 

S.    ElAJiE. 

In  the  absence  of  other  evidence,  the  cost  of  the  real  estate  of  »  cor- 
poration, as  sho\rn  by  Its  booths,  furnishes  a  proper  basis  for  valuation 
thereof  in  ascertaining  the  value  of  Its  assets  for  the  purpose  of  fixing 
the  value  of  its  capital  stock  subject  to  taxation,  and  "the  assessors  are  not 
bonnd  by  «  previous  assessed  valuation  thereof. 

Appeal  from  special  teem,  Queens  county. 

Certiorari  by  the  people,  on  the  relation  of  the  ITew  York  &  Queens 
Gas  &  Electric  Company,  against  Thomas  L.  Feitner  and  others,  as 
commissioners  of  taxes  and  assessments  of  the  city  of  New  York, 
to  review  a  tax  assessment.  From  an  order  quashing  the  writ,  the 
relator  appeals.    AflBrmed.  

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIBSCH- 
BERQ,  JENKS,  and  SEWELL,  JJ. 

Charles  F.  Mathewson,  for  appellant 
Q«orge.6.  Coleman,  for  respondents. 

GOODKIOH,  P.  J.  The  relator  (hereinafter  called  the  *Gas  Com- 
pany"), as  successor  to,  and  owner  of,  the  New  York  &  Queens  Light 
&  Power  Company  (hereinafter  called  the  "Light  Company"),  brings 
certiorari  to  review  the  assessment  of  its  personal  property.  Tiie 
assessors  originally  assessed  such  personal  property  at  f  250,000.  Ap- 
plication was  made  to  the  commissioners  for  the  correction  of  the 
assessment,  and,  after  taking  testimony,  the  amount  was  reduced  to 
$112,400.    This  result  was  reached  as  follows: 

Beal  property  $270,045 

Personal  property  19.539 

$289,584 

Bonds    $13.''.,000 

Outstanding  accts  7.141 

Deductions — Indebtedness  $142,141 

Assessed  value  real  estate 35,000 

1T7,141 

$112,443 
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The  Gas  Company's  claim  is  stated  in  the  report  which  it  made  to 
the  commissioners  on  the  application  for  correction,  as  follows: 

Total  gross  assets,  Including  real  estate $82,310  33 

Of  above,  real  estate $  62.770  45 

Of  above,  property 19,539  88 

Capital  stock  actually  paid  In  or  secured  to  be  paid  in. .    160,000  00 
Amount  of  surplus  earnings 657  15 

The  Gas  Company  claims  that  the  assessment  is  erroneous  in  two 
items:  First,  that  there  are  outstanding  f  135,000  of  mortgage  bonds; 
and,  second,  that  no  allowance  is  made  for  |7,141.16,  accounts  pay- 
able of  the  Light  Company. 

On  the  application  to  tlie  commissioners  for  redaction,  the  treas- 
urer of  the  Gas  Company  was  examined  as  a  witness,  and  testified 
that  he  included  in  the  item,  "Real  estate,  f  62,770.45,"  all  the  land, 
poles,  wires,  engines,  etc.,  of  the  company;  that  he  did  not  know 
the  cost  of  the  plant,  as  it  was  not  erected  by  the  Gas  Company; 
that  the  land  cost  |4,500;  that  the  buildings  thereon  cost  |S,97G.32; 
and  that  the  cost  of  poles,  wires,  etc.,  was  approximately  |22,382.82. 
"Q.  At  how  much  is  that  property  carried  on  your  books  as  an  as- 
set? A.  The  cost  of  the  plant  on  our  books  is  carried  in  a  total 
amount,  representing  stocks  and  bonds  paid  for  construction.  Q. 
How  does  it  represent  stocks  and  bonds?  A.  We  undertook  to  enter 
into  a  contract  to  build  a  plant,  and  we  paid  in  stocks  and  bonds  the 
face  value  of  the  cost  of  the  plant.  Q.  What  is  the  cost  of  that 
property  figured  in  stocks  and  bonds,  if  it  was  paid  for  in  that  way? 
A.  I  cannot  determine  the  ratio.  Q.  What  is  the  amount  at  which 
it  is  carried  on  your  books  as  an  asset?  A.  The  cost  of  the  plant? 
Q.  Yes,  sir.  A.  f270,045.  Q.  What  is  the  amount  at  which  the 
poles,  wires,  and  so  forth,  situated  in  the  streets,  is  carried  on  your 
books  as  an  asset?  A.  They  are  included  in  that.  These  figures  I 
am  giving  you  now  are  included  in  the  cost  of  the  plant.  Q.  At  what 
amount?  A.  As  I  stated  before,  $22,382.82.  Q.  Then  the  book 
value,  the  amount  at  which  all  your  real  property  is  carried  on  your 
books  as  an  asset,  is  |270,045?  A.  Not  only  the  real  property,  but 
poles,  land,  and  everything  in  connection  with  the  cost  of  the  plant, 
up  to  January  15th."  He  also  testified  that  the  company  had  issued 
1135,000  of  bonds.  "Q.  How  were  these  bonds  paid  for?  A.  They 
were  paid  for  in  return  for  labor  and  so  forth  furnished,  and  con- 
struction of  the  plant.  Q.  Were  these  .the  bonds  which  were  given  in 
payment  of  the  real  estate?  A.  Not  for  the  real  property,  but  for 
the  construction  of  the  whole  plant.  Q.  It  is  by  reason  of  such  pay- 
ment they  are  carried  on  your  books  for  real  property?  A.  Not  only 
real  property,  but  the  total  cost  of  the  plant,  is  in  that  |270,000,— 
the  total  cost  to  place  us  in  business,  and  to  furnish  electric  cur- 
rent." The  counsel  for  the  Gas  Company  stated  in  his  brief  that 
the  §270,045  includes,  not  only  the  real  estate,  but  all  the  tools,  ma- 
chinery, and  other  personal  property  of  the  company,  and  its  fran- 
chises, the  good  will  of  the  business,  and  every  other  expenditure  to 
''place  the  company  in  business  and  furnish  electric  current."  The 
diflBculty  is  that  the  Gas  Company  did  not  furnish  to  the  commission- 
ers any  evidence  which  would  enable  them  to  ascertain  the  value  of 
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the  franchises  or  the  good  will,  or  the  amount,  if  any,  paid  for  them. 

The  good  will  of  a  corporation,  though  of  an  intangible  nature,  is 
taxable  with  the  franchise,  as  forming  a  part  of  the  value  of  the 
share  stock.  People  t.  Roberts,  159  N.  Y.  70,  53  N.  E.  685;  Same  v. 
Dederick,  161  N.  Y.  195,  55  N.  E.  927.  The  burden  was  upon  the 
Gas  Company  to  establish  conclusively  that  there  was  error  in  the 
method  by  which  the  assessors  arrived  at  their  original  valuation, 
and  that  the  assessment  did  not  report  the  fair  value  of  the  property 
assessed.  On  the  other  hand,  it  is  to  be  presumed  that  the  assessors 
properly  performed  their  duty  in  the  original  assessment.  People  v. 
Davenport,  91  N.  Y.  574.  Section  12  of  the  tax  law  (chapter  908, 
Laws  1896)  distinctly  states  the  method  of  assessing  the  capital 
stock  of  a  corporation,  viz.  that  such  stock,  "except  such  part  of  it  as 
shall  have  been  excepted  in  the  assessment  roll  or  shall  be  exempt  by 
law,  together  with  its  surplus  profits  or  reserve  funds  exceeding  ten 
per  centum  of  its  capital,  after  deducting  the  assessed  value  of  its 
real  estate,  •  •  •  shall  be  assessed  at  -its  actual  value."  In 
People  ex  rel.  New  York  Clearing-House  Bldg.  Co.  v.  Barker,  31  App. 
Div.  315,  51  N.  Y.  Supp.  1102,  53  N.  Y.  Supp.  1111,  affirmed  without 
opinion  (158  N.  Y.  709,  53  N.  E.  1130),  and  by  the  United  States  su- 
preme court  (179  U.  S.  279,  21  Sup.  Ct  121,  45  L.  Ed. ),  it  was  held 

that  this  law  requires  the  valuation  of  the  whole  property  owned  by 
the  corporation,  whether  real  or  personal,  in  order  to  ascertain  the 
capital  which  is  subject  to  taxation,  and  that  after  the  assessed  value 
of  the  real  estate  is  deducted  therefrom  the  balance  is  the  capital, 
subject  to  assessment  after  deducting  debts  and  legal  exemptions. 

It  would  seem  to  be  easy  to  provide  a  formula  for  arriving  at  the 
actual  value  of  corporation  stock,  viz.  to  ascertain  the  value  of  all  the 
corporate  real  and  personal  property,  and  from  the  aggregate  deduct 
the  value  of  the  real  estate  and  the  corporate  indebtedness.  But  the 
ascertainment  of  the  value  is  cumbered  with  the  necessity  of  fixing 
the  value  of  the  franchises  of  the  corporation.  It  was  incumbent  on 
the  Gas  Company  to  prove  the  value  of  its  franchises  before  it  could 
claim  a  deduction  therefor.  No  such  evidence  was  presented  to  the 
commissioners.  On  the  contrary,  the  treasurer,  Mr.  Morrow,  stated 
that  the  cost  of  the  plant  was  carried  on  the  books  at  f  270.045,  and 
That  the  outstanding  bonds,  amounting  to  |135,000,  were  given,  not 
for  the  real  property,  but  "were  paid  for  in  return  for  labor  and  so 
forth  furnished,  and  construction  of  the  plant";  "not  for  the  real 
property,  but  for  the  construction  of  the  whole  plant";  "not  only  real 
property,  but  the  total  cost  of  the  plant,  is  in  that  $270,000,— the  total 
<ost  to  place  ns  in  business,  and  to  furnish  electric  current."  It  is 
impossible  to  deduce  from  such  evidence  that  any  cost  of  franchises 
is  included  in  this  amount,  or  that  anything  was  paid  for  franchises. 
On  the  contrary,  it  does  not  appear  that  the  franchises  have  any  large 
value.  Any  three  or  more  persons,  upon  complying  with  article  6  of 
the  transportation  corporations  law,  may  become  a  corjwration  for 
liahting  streets  of  cities  with  gas  or  electricity.  It  does  not  appear 
when  the  Light  Company  was  incorporated,  but  the  Gas  Company 
was  incorporated  June,  1899.  We  may  assume  that  both  corporations 
were  organized  for  the  purpose  of  supplying  gas  or  electric  lighting 
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within  the  city  of  New  York,  as  the  petition  states  that  to  be  the  prin- 
cipal place  of  business,  and  as  all  the  property  of  the  gas  company  is 
situated  therein.  The  city,  through  its  proper  department,  is  au- 
thorized, by  title  8  of  the  Greater  New  YorJc  charter,  to  make  con- 
tracts for  gas  or  rfectric  lighting.  We  cannot  assume  that  any  im- 
proper influences  were  used  or  illegal  fees  paid  for  any  contract  be- 
tween the  city  and  the  corporation  for  the  use  of  gas  or  electricity, 
and,  even  if  there  were,  it  could  hardly  be  deemed  a  legal  basis  for  the 
valuation  of  franchises.  It  is  difQcult  to  see  that  there  was  any 
"cost"  to  the  company  for  obtaining  its  franchises,  beyond  the  legal 
fees  of  incorporation.  Therefore,  as  Mr.  Morrow  testified  that  file 
cost  of  the  plant  was  |272,045,  we  must  assume  tbat  that  sum  was 
the  actual  cost  of  the  plant,  and,  in  the  absence  of  other  ervidence, 
this  furnishes  a  basis  for  valuation.  At  any  rate,  the  Gtes  Company 
has  failed  to  show  anything  to  prove  error  in  the  assessment,  and 
has  furnished  to  the  court  nothing  upon  which  we  can  arrive  at  any 
other  conclusion  than  that  the  cost  of  the  plant  as  carried  on  the 
books  was  the  actual  cost,  without  relation  to  the  value  of  any  fran- 
chises. 

I  find  nothing-  in  the  record  which  shows  that  the  assessors'  valua- 
tion of  tie  read  and  personal  property  of  the  corporation  was  erro- 
neous or  unjust.  Ncittier  are  assessors  bound  by  the  previous  assessed 
valuation  of  the  real  estate,  and  they  may  legally  disregard  it,  and  esti- 
mate the  real  estate  at  its  actual  value,  although  tSis  exceeds. the 
assessed  valuation.  Peoi^e  ex  rel.  Equitable  Qaalight  Co.  v.  Barker, 
144  N.  Y.  94,  39  N.  E.  13. 

As  to  the  Gas  Company's  first  contention,  that  the  amount  of  the 
mortgage  bonds  should  be  deducted,  the  return  and  the  schedule  above 
set  out  show  that  such  deduction  was  actually  made.  It  also  api)ears 
that  the  outstanding  accounts  payable,  amounting  to  f  7,141.15,  have 
been  deducted. 

The  order,  therefore,  should  be  afSrmed,  with  flO  costs  and  dis- 
bursements.   AH  concur. 


(6»  App.  DIv.  IT.) 

PEOPLE  ex  rel.  CABLL  v.  WHITB  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department    March  8,  190L) 

1.  Schools   ahd  Schooi.   Districts — Attbkdakob  Opfickrs  —  DrscHABOB  — 

Afpeai.. 

Laws  1897,  c.  378,  i  1116,  provides  that  the  borough  superintendent  of 
schools  shall  nominate  atteuctance  officers  to  the  school  board,  and  dis- 
charge any  such  officer  for  cause,  and  that  the  officer  shall  have  the  right 
to  appeal  to  the  school  board.  Laws  1899,  c.  370,  ?  21,  declares  that  a 
veteran  fireman  cannot  be  removed  from  office  without  a  hearing  on  due 
notice.  After  relator's  discharge  as  attendance  officer,  and  the  borough 
superintendent's  refusal  to  reinstate  him,  he  notified  the  superintendent 
that  he  was  a  veteran  fireman.  Held,  that  such  notice  did  not  constitute 
an  appeal  to  the  school  board,  since  it  was  not  addressed  to  that  body,  and 
did  not  purport  to  be  an  appeaL 
IL  Vbtbran  Fikssman— Removal  wtthoot  Hbarino— WArvBR  of  RtOHTS. 

Relator,  having  failed  to  notify  the  superintendent  that  he  was  a  vet- 
eran fireman  until  a  week  after  his  discharge,  and  without  appealing  to- 
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the  sehool  board,  applied  for  mandamnB  to  compel  reinstatement    He 
waived  bis  right  to  a  hearing,  and  hence  was  not  entitled  to  the  writ. 

8.    BaME — DlSCIIAKQK  BT   SUPEUINXBNDBNT — APPBAL — NECBflSITT. 

Laws  189T,  c.  378,  g  1116,  authorizes  borough  superintendents  to  ap- 
point attendance  officers  and  to  discharge  the  same,  but  gives  to  such 
ofilcerB  the  right  to  appeal  to  the  school  board.  Held  that,  where  an 
attendance  officer  waa  discharged  by  the  8iq>erlntendent,  such  officer,  prior 
to  au  appeal  to  the  school  board  tcom  the  dsciston  of  the  superintendent, 
was  not  entitled  to  a  writ  of  mandamus  to  compel  reinstatement,  since 
previous  to  such  an  appeal  the  appointing  power  had  not  finally  denied 
fads  rights. 

Appeal  from  special  term,  Queais  county. 

Applicatioa  by  the  people,  on  relation  of  D«inl»  J.  Garll,  for  man- 
damus to  compel  Paixick  J.  White  and  others^  composing,  the  school 
board  of  the  borough  of  Qaeens^  and  ^ward  L.  t^evensj  borough 
superintendent^  to  reinstate  celotor  as  Bcbool>attendance  officer. 
From  an  order  denying  the  application,  relator  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWAKD,  HIESOH- 
BERG,  JENKS,  and  SEWEILL,  JJ. 

Joaeph  Fitch,  Cor  appellant. 

WiUiam.  J.  Cam*  (Loni»H.  Hahlo,  on  the  brief),  for reBpendentsi 

WOODWABD,  J.  By  the  provisions  of  section  1116  of  chapter  378 
of  the  Laws  of  1897,  the  borough  superintendent  of  schools  is  to 
"enforce  the  compulsory  education  law,  and  shall  nominate  attend- 
ance ofBcers  to  the  school  board,  and  shall  direct  such  ofllcers  in  their 
daties.  He  may  suspend  or  discharge  any  such  officer  for  cause,  but 
such  ofBcer  ^all  have  tiie  right  to  appeal  to  the  school  board."  The 
relator  states  in  his  afSdavit  that  he  was  nominated  by  Edward  L. 
Stevens  on  the  17tii  day  of  May,  1900,  as  attendance  officer,  at  a  salary 
of  $840  per  year,  to  the  school  board  of  the  borough  of  Queens;  that 
this  nomination  was  so  made  by  Mr.  Stevens,  the  borough  superin- 
tendent, pursuant  to  a  resolution  of  the  school  board,  in  accordance 
with  the  provisions  of  section  1116  of  the  charter  of  Greater  New 
York,  and'  that  this  nomination  was  duly  confii-med ;  that  he  entered 
upon  the  discharge  of  the  duties  of  his  office  on  the  2l8t  day  of  May, 
1900;  that  "at  the  time  of  my  nomination  and  appointment  to  the 
position  of  attendance  officer,  as  hereinbefore  stated,  I  was  duly  quali- 
fied for  such  appointment  upon  the  eligible  lists  of  the  municipal 
civil  service  commission  of  the  city  of  New  Yol-k,  under  section  153G 
of  the  Greater  New  York  charter,  by  reason  of  my  having  held  a  posi- 
tion abolished  or  made  unnecessary  by  that  act,  namely,  the  position 
of  attendance  officer  to  the  Whitestone  school  board,  school  district 
No.  3  of  the  town  of  Flushing";  that  "on  the  5th  day  of  June,  1900, 
I  was  removed  from  said  position  of  attendance  officer  by  Edward 
L.  Stevens";  that  "no  charges  of  incompetency  or  misconduct  were 
made  against  me,  and  no  hearing  was  accorded  to  me";  that  "on  June 
14,  1900,  I  notified  said  Edward  L.  Stevens,  in  writing,  that  I  was  a 
veteran  fireman,  and  claimed  the  exemption  from  removal  except  for 
cause  after  bearing";  that  "said  Stevens  acknowledged  the  receipt 
of  said  notice  on  June  Ifith,  and  stated  that  it  would  be  given  due  con- 
sidemtion,"  but  that  the  relator  has  not  been  restored  to  bis  position. 
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For  these  reasons  the  relator  demands  a  peremptory  writ  of  man- 
damus, commanding  his  reinstatement  and  the  payment  of  his  salary 
for  the  time  of  his  dismissal.  The  aflfldavit  of  Edward  L.  Stevens, 
submitted  in  opposition  in  behalf  of  the  respondents,  denies  that  the 
relator  was  qualified  under  the  provisions  of  section  1536  of  the 
Greater  New  York  charter,  and  in  r^ation  to  the  removal  of  the  re- 
lator says  "that  on  or  about  said  date  deponent  had  a  long  conversa- 
tion wilii  the  said  Dennis  J.  Garll  in  regard  to  the  woris:  which  he  had 
done  and  the  character  of  his  services,  and  informed  said  Dennis  J. 
Carll  that  his  work  and  services  were  unsatisfactory,  and  that,  there- 
fore, pursuant  to  the  power  given  him  by  the  charter,  his  services  were 
dispensed  with."  Mr.  Stevens  also  alleges  that  the  relator  has  an 
appeal  pending  before  the  school  board,  as  provided  by  section  1116 
of  the  charter;  that  the  relator  has  never  taken  the  constitutional 
oath  of  office  as  required  by  section  1088  of  the  charter;  that  "the 
services  of  said  Dennis  J.  Carll  as  attendance  officer  were  unsatisfac- 
tory, and  that  he  removed  him  for  cause,  and  not  in  any  manner  arbi- 
trarily; that  deponent  stated  the  grounds  of  his  dissatisfaction  to 
said  Carll,  saying  that  he  was  not  doing  the  work,  or  the  amount  of 
work,  which  was  expected  of  an  attendance  officer."  The  affidavit  set 
forth  other  facts  not  material  to  the  question  here  presented.  Louis 
H.  Hahio,  being  sworn,  said  that  during  the  time  that  the  relator  was 
holding  the  position  of  attendance  officer  he  was  litigating  bis  right  to 
a  position  as  a  member  of  the  police  force  of  the  new  city,  upon  the 
grounds  that  he  had  been  captain  of  the  police  force  of  Whitestone. 

The  relator  urges  that  the  denial  of  an  alternative  writ  on  disputed 
facts  is  equivalent  to  an  adjudication  that  the  allegations  of  the  re- 
lator, standing  alone,  do  not  make  out  a  legal  ground  for  the  relief, 
and  we  agree  with  this  proposition.  We  are  to  inquire,  therefore, 
whether  the  relator,  upon  his  own  presentation  of  facts,  is  entitled  to 
the  relief  which  he  asks.  It  may  be  said,  before  entering  upon  this 
proposition,  that  there  is  nothing  in  the  allegation  of  Mr.  Stevens 
that  the  relator  has  an  appeal  pending  before  the  school  board.  A 
notice  to  Mr.  Stevens  that  the  relator  was  a  veteran  fireman,  and 
claiming  the  exemption  provided  by  statute  to  firemen,  was  not  an 
appeal  to  the  school  board,  in  any  sense.  It  was  not  addressed  to  that 
body,  and  did  not  purport  to  be  an  appeal  from  the  decision  of  Mr. 
Stevens. 

The  important  question,  it  seems  to  us,  is  whether  the  relator,  who 
was,  by  his  own  admission,  appointed  to  office  by  virtue  of  the  pro- 
visions of  section  1536  of  the  Greater  New  York  charter,  by  reason 
of  his  having  held  a  position  abolished  or  made  unnecessary  by  that 
act,  can  claim  the  protection  of  section  21  of  chapter  370  of  the  Laws 
of  1S!)9.  without  ever  having  called  attention  to  his  rights  under  the 
law  until  over  a  week  after  the  action  complained  of  in  his  affidavit. 
We  know  of  no  provision  of  law  which  makes  it  the  duty  of  an  ap- 
pointing officer  to  know  that  an  individual  has  "served  the  term  re- 
quired by  law  in  the  volunteer  fire  department  o£  any  city,  town,  or 
village  in  the  state";  and  when  a  person  has  been  appointeid  to  office 
under  circumstances  which  afford  no  notice  of  this  fact,  and  the 
person  holding  such  office  has  given  no  intimation  of  the  fact,  nor 
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relied  npon  it  at  the  time  of  the  discharge,  he  must  be  deemed  to  have 
waived  his  rights  mider  the  statute.  A  notice  served  npon  the  ap- 
pointing power  after  the  discharge  of  the  person  from  service  cannot 
give  the  relator  any  rights  npon  a  motion  for  mandamus.  Section  21 
of  chapter  370  of  the  Laws  of  1899  gives  any  person  "whose  rights  may 
be  in  any  way  prejudiced"  a  right  to  a  writ  of  mandamus  to  remedy 
the  wrong,  but  this  does  not  give  a  right  to  the  writ  where  the  person 
has  waived  his  rights;  and  as  there  can  be  no  presumption  that  a  man 
has  served  a  given  length  of  time  as  a  volunteer  fireman,  in  the  ab- 
sence of  notice  of  this  fact,  the  appointing  power  is  at  liberty  to  pro- 
ceed as  though  the  person  was  not  within  the  exception  to  the  general 
rule.  The  constitution  of  this  state  (section  3,  art.  10)  provides  that, 
•Vhen  the  duration  of  any  office  is  not  provided  by  this  constitu- 
tion, it  may  be  declared  by  law,  and  if  not  so  declared,  such  ofQce 
shall  be  held  during  the  pleasure  of  the  authority  making  the  appoint- 
ment." Section  1116  of  the  Greater  New  York  charter,  by  permitting 
the  borough  superintendent  to  "suspend  or  discharge  any  such  ofiQcer 
for  cause,"  and  providing  that  "such  ofQcer  shall  have  the  right  to 
appeal  to  the  school  board,"  merely  limited  the  constitutional  au- 
thority of  the  appointing  power  to  remove  the  relator  by  providing 
that  it  shall  be  for  cause.  See  People  v.  Cram,  164  N.  Y.  166,  170,  58 
N.  E.  112.  The  school  board  is,  by  its  power  to  confirm  the  nomina- 
tions of  the  superintendent,  a  part  of  the  appointing  power.  Even  if 
the  relator  had  rights  under  the  provisions  of  section  21  of  chapter 
370  of  the  Laws  of  1899,  he  would  not  be  entitled  to  the  writ  for  which 
he  contends  until  the  appeal  had  been  taken  to  the  school  board;  until 
the  appointing  power  had  finally  denied  him  his  rights.  We  are  of 
opinion  that  the  borough  superintendent,  in  conjunction  with  the 
school  board,  had  the  unqualified  power  of  removal  of  the  relator,  in 
the  absence  of  any  notice  of  his  rights  under  chapter  370  of  the  Laws 
of  1899  (People  v.  Cram,  164  N.  Y.  166,  169,  bottom  of  page  171,  58 
N.  E.  112),  and  that  the  writ  was  properly  denied. 

The  order  appealed  from  should  be  affirmed,  with  flO  costs  and  dis- 
bursements.   All  concur 


(5fl  App.  DIv.  45.) 

HOLTON  V.  ROBINSON. 

(Snpreme  Court.  Appellate  Division,  Second  Department    March  8,  1901.) 

I  EXECnTIOK— Si'PPT.K.MKNTARY  PKOCKEniNT.S— CoSTS. 

A  reasonable  allowance  to  a  receiver,  appointed  In  supplementary  pro- 
ceedings against  a  judgment  debtor,  for  bis  Rerrlces  In  a  suit  to  set  aside 
a  fraudulent  transfer  of  property,  Is  permissible  under  Code  Civ.  Proc. 
I  3320,  ■which  gives  the  court  discretionary  power  to  allow  a  receiver  a 
■tun  not  exceeding  $100  for  services  rendered  In  Ilea  of  commlsBlons,  when 
they  do  not  amount  to  that  sum. 

II  Saiik— Filing  of  liucEivBR's  Appointmekt— Payment  op  Judombnt— Ofbr- 

ATION. 

A  Judgment  debtor,  against  whom  suit  has  been  brought  by  a  receiver 
In  supplementary  proceedings  to  set  aside  a  fraudulent  transfer  of  prop- 
erty, cannot  devest  the  court  of  Its  jurisdiction  to  order  the  payment  of  an 
allowance  to  the  receiver  and  other  costs  of  the  proceedings  by  paying  the 
judgment  to  the  sheriff  before  an  error  on  the  part  of  the  receiver  In  filing 
the  order  appointing  him  in  a  wrong  county  is  corrected. 

60  N.Y.S.— 3 
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8.  Same— Property  Frauddlkntlt  Tranbfkrrbd— Liability  for  Costs. 

Title  to  personal  property  transferred  by  a  judgment  debtor  In  frand  of 
hla  creditors  becomes  vested  In  a  receiver  appointed  in  supplementary 
proceedings  on  tbe  filing  of  tbe  order  appointing  him  In  tbe  county  where 
the  Judgment  is  docketed  and  a  certl&ed  copy  of  the  order  in  the  county 
where  the  debtor  resides,  as  required  by  Code  Qv.  Proc.  §|  24(57,  24G8,  and 
such  property  is  charceable  with  the  costs  of  the  proceedings,  though 
tbe  Judgment  Is  paid  before  such  order  is  properly  filed. 

C  Samk. 

Where  title  to  personal  property  transferred  by  a  Judgment  debtor  in 
fraud  of  creditors  has  become  vested  in  a  receiver  In  supplementary  pro- 
ceedings, and  the  Judgment  Is  paid,  the  court  can  require  the  debtor  to 
turn  over  enough  property  to  the  receiver  to  pay  the  costs  of  the  proceed- 
ings, unless  such  costs  are  paid. 

6.  Same— Contempt. 

A  Judgment  debtor  who  refuses  to  pay  costs  of  supplementary  proceed- 
ings can  be  punished  for  contempt,  under  Code  Civ.  I'roc.  i  226S,  author- 
izing courts  to  commit  parties  who  refuse  to  obey  an  order  requiring  pay- 
ment of  costs. 

Appeal  from  special  term,  Westchester  county. 

Supplementary  proceedings  by  Ernest  H.  Holton  against  Benjamin 
Robinson.  From  an  order  adjudging  defendant  guilty  of  contempt  for 
disobeying  an  order  directing  liim  to  pay  tbe  costs  of  tbe  proceedings, 
he  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  mRSOH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Richard  V.  Boyd,  for  appellant. 
J.  F.  Harrison,  for  respondent 

WOODWARD,  J.  Ernest  H.  Holton  recovered  a  judgment  against 
the  defendant  in  January,  1899,  in  an  action  brought  in  the  supreme 
court,  and  the  judgment  roll  was  filed  in  the  office  of  the  clerk  of  New 
York  county.  The  judgment  debtor  was  examined  on  February  13, 
1899,  and  no  property  was  discovered.  On  the  29th  day  of  December, 
1899,  an  order  was  made  appointing  a  receiver  of  the  property  of  the 
judgment  debtor,  and  directing  that  the  plaintiff  recover  $30  costs  of 
the  proceedings,  $10  costs  of  the  motion,  and  $27.50  disbursements  out 
of  the  funds  that  came  into  the  hands  of  the  receiver.  The  receiver  so 
appointed  filed  such  order  in  the  office  of  the  clerk  of  the  county  of 
Westchester,  and  began  an  action  to  set  aside  a  transfer  of  personal 
property  by  the  judj,Tiient  debtor  to  his  sister,  on  the  ground  that  such 
transfer  was  fraudulent  as  against  creditors.  The  defendant  Robin- 
son did  not  appear  in  the  said  action,  but  made  default;  the  defendant 
Boyd,  his  sister,  only  appearing  and  answering  by  a  general  denial, 
by  her  husband  as  attorney.  On  the  action  coming  on  for  trial,  the 
attention  of  the  court  was  called  to  the  fact  that  both  of  the  defend- 
ants had  been  8ubp<Bnaed  as  witnesses,  and  that  neither  of  them  was 
present,  whereupon  the  court  held  them  to  be  in  default.  To  relieve 
such  default,  Mr.  Boyd,  in  open  court,  made  the  admission,  in  behalf 
of  the  defendant  Elizabeth  J,  Boyd,  "that  there  has  been  no  change 
of  the  possession  of  the  property  described  in  the  bill  of  sale  since 
the  delivery  of  the  bill  of  sale  to  her,  and  that  the  property  has  re- 
mained in  the  possession  of  the  defendant  Robinson,  and  that  the 
business  has  been  conducted  as  before  under  the  name  of  Benjamin 
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Robinson," — ^thna  raising  a  presumption  of  fraud  as  against  the  credit- 
ors of  Robinson  (2  Rev.  tit  [9th  Ed.]  1886,  §  5),  which  there  has  been  no 
evidence  to  overcome.  Thereafter  the  point  was  raised  that,  to  vest 
title  in  the  receiver,  his  order  of  appointment  should  have  been  filed 
and  recorded  in  the  oflice  of  the  clerk  of  the  county  of  New  York, 
where  the  judgment  roll  in  the  action  had  been  filed;  and  the  court, 
taking  this  view  of  the  question,  dismissed  the  complaint.  Immedi- 
ately after  the  dismissal  of  the  action  the  attorney  for  the  judgment 
creditor,  who  also  acted  as  attorney  for  the  receiver,  issued  a  second 
execution  to  the  sheriff  of  the  county  of  Westchester,  to  whom  the 
judgment,  amounting  to  $416.51,  was  paid  in  full.  Subsequent  to  the 
dismissal  of  the  complaint  in  the  action  to  set  aside  the  transfer  of 
property  to  defendant's  sister,  the  order  appointing  the  receiver  was 
filed  and  recorded  in  the  county  of  New  York,  where  the  judgment  roll 
was  tiled,  and  a  copy  of  the  order  was  served  upon  the  defendant  per- 
sonally, together  with  a  written  demand  for  the  possession  of  the 
(Hxjperty  of  the  defendant,  or  enough  thereof  to  pay  the  costs  and 
disbursements,  aggregating  f67.50,  which  demand  the  defendant  re- 
fused. On  October  11,  1900,  the  receiver  applied  to  the  court  for  an 
order  fixing  the  amount  of  his  fees,  and  directing  the  payment  to  him 
by  the  judgment  debtor  of  the  said  amount,  and  the  costs,  etc.,  award- 
ed to  the  judgment  creditor,  or  the  delivery  to  him  of  the  personal 
property  of  the  defendant  as  to  which  the  fraudulent  transfer  had 
been  made.  This  application  was  granted,  resulting  in  the  order  of 
October  20,  1900,  directing  the  defendant  to  pay  to  the  receiver  foO 
in  fees,  ?67.50  costs  awarded  the  judgment  creditor  in  supplementary 
proceedings,  and  flO  costs  of  motion,  making  an  aggregate  of  |127.50, 
or  to  deliver  the  said  property,  or  so  much  thereof  as  should  be  neces- 
sary to  make  the  payment.  The  judgment  debtor  failed  to  obey  this 
order  within  the  time  mentioned,  and  on  the  17th  day  of  November, 
1900,  an  order  punishing  the  defendant  for  contempt  issued  out  of  the 
court.    The  appeal  is  from  these  two  orders. 

The  appellant,  who,  in  common  with  the  respondent,  appears  to  have 
overlooked  the  amendment  to  section  3320  of  the  Code  of  Civil  Pro- 
cedure, which  went  into  effect  on  the  Ist  day  of  September,  1899, 
urges  that  the  allowance  of  $50  to  the  receiver  was  unauthorized  and 
erroneous.  It  will  appear,  however,  from  a  perusal  of  the  Code  as  it 
stands  today  (assuming,  of  course,  that  the  legislature  has  not  exer- 
cised its  prerogative,  of  making  changes),  that  the  court  has  a  discre- 
tionary power  to  award  a  sum  not  exceeding  f  100  to  a  receiver  under 
the  circumstances  existing  in  the  matter  now  before  us;  and  this 
point  is  therefore  without  force. 

TTie  appellant  also  urges  that  the  petitioner  was  never  in  fact  re- 
ceiver, because  his  appointment  as  receiver  did  not  become  complete 
until  after  the  pajment  of  the  judgment  in  full  to  the  sheriff;  that 
the  appointment  of  the  receiver  in  the  order  of  December  29,  1899, 
did  not  become  complete  until  the  filing  and  recording  of  the  order  in 
the  oflSce  of  the  county  clerk  of  the  county  wherein  the  judgment  roll 
in  the  action  was  filed,  and  until  he  qualified  and  filed  a  proper  bond. 
It  is  true  that  section  24G7  of  the  C(Mle  of  Civil  Procedure,  to  which 
our  attention  is  directed,  provides  that  "an  order  appointing  a  re- 


Digitized  by 


Google 


36  69  NEW  YORK  SUPPLEMBNT  (Sup.    Ct. 

aad  lot  New  York  StaU  Reporter 

ceiver,  or  extending  a  receivership,  mnst  be  flJed  in  the  office  of  the 
clerk  of  the  county  wherein  the  judgment  roll  in  the  action  is  filed." 
But  this  provision  is  to  be  read  and  construed  in  connection  with  other 
sections  of  the  Code.  Section  2468  provides  that  "the  property  of  the 
judgment  debtor  is  vested  in  a  receiver,  who  has  duly  qaalified,  from 
the  time  of  filing  the  order  appointing  him,  or  extending  his  receiver- 
ship, as  the  case  may  be,"  subject  to  the  exception  (subdivision  2) 
that  "where  the  judgment  debtor,  at  the  time  when  the  order  is  filed, 
resides  in  another  county  of  the  state,  his  personal  property  is  vested 
in  the  receiver  only  from  the  time  when  a  copy  of  the  order,  certified 
by  the  clerk  in  whose  office  it  is  recorded,  is  filed  with  the  clerk  of  the 
county  where  he  resides."  It  is  conceded  that,  at  the  time  of  bringing 
the  action  to  set  aside  the  transfer  of  the  defendant's  personal  prop- 
erty to  his  sister,  the  order  appointing  the  receiver  was  not  filed  with 
the  clerk  of  the  county  in  which  the  judgment  roll  was  docketed;  but 
the  original  order  was  filed  in  Westchester  county,  which  appears  to 
be  the  residence  of  the  defendant.  This  was,  however,  subsequently 
changed.  The  original  order  was  filed  in  New  York  county,  and  a 
certified  copy  was  deposited  in  the  office  of  the  clerk  of  Westchester 
county.  In  the  meantime,  however,  the  defendant  caused  the  judg- 
ment, in  aid  of  which  the  receiver  was  appointed,  to  be  paid  in  full. 
When  the  order  appointing  the  receiver  was  finally  filed  in  the  man- 
ner pointed  out  by  the  Code,  the  judgment,  which  forms  the  founda- 
tion of  the  proceeding,  had  been  paid ;  and  the  question  arises  whether 
the  court  thus  lost  jurisdiction  of  the  matter,  so  that  the  defendant 
may  refuse  to  obey  the  order  of  the  court. 

The  judgment  against  the  defendant  was  in  existence  when  the 
court  appointed  the  receiver,  its  officer,  to  take  charge  of  the  property 
in  behalf  of  creditors.  The  admission  of  the  defendant  Elizabeth 
J.  Boyd,  coupled  with  the  default  of  this  defendant,  concedes  that  the 
transfer  of  the  property  was  fraudulent  as  against  creditors;  and  the 
court  had  already,  in  the  exercise  of  its  powers,  surcharged  the  exist- 
ing judgment  with  the  expenditures  made  necessary  in  an  effort  to 
collect  the  same.  The  receiver  was  not  obliged  to  file  the  order  ap- 
pointing him  at  once.  It  was  only  necessary  to  file  the  order  to  vest 
the  title  of  defendant's  property  in  him,  and  as  to  this  there  are  excep- 
tions, which  will  be  hereafter  noted.  Suppose  the  defendant,  after 
the  making  of  this  order,  but  before  the  receiver  had  had  a  reasonable 
opportunity  to  file  the  same  in  the  county  of  New  York,  had  stepped 
in  and  paid  the  judgment;  can  there  be  any  doubt  that  the  order 
would  have  been  effective  to  vest  the  property  of  the  defendant  in 
the  receiver  to  the  extent  necessary  to  pay  the  costs  and  disburse- 
ments which  had  already  been  adjudicated  against  the  defendant? 
Clearly  not.  Is  the  case  presented  in  a  different  light  because  the 
defendant  took  advantage  of  an  error  on  the  part  of  the  receiver  in 
filing  the  order  to  make  the  payment?  We  think' not.  It  operated 
as  a  fraud  ujwn  the  court,  which  had  taken  jurisdiction  of  the  pro- 
ceeding to  prevent  the  defendant  working  a  fraud  upon  his  creditors. 

If  we  are  right  in  supposing  that  an  individual  may  not  thus  snatch 
jurisdiction  from  the  court,  and  the  provisions  of  section  2454  of  the 
Code  of  Civil  Procedure  are  consistent  with  no  other  view,  we  are 
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called  upon  to  consider  a  further  provision  of  the  law.  It  will  be  re- 
membered that  the  receiver  was  appointed  alter  the  examination  of 
the  defendant  on  the  13th  day  of  February,  1899,  and  it  is  not  disputed 
that  the  receiver,  subsequent  to  the  dismissal  of  the  complaint  in  his 
action  to  set  a«ide  the  fraudulent  transfer,  secured  the  filing  of  the 
order  appointing  him  as  such  receiver  in  the  manner  required  by  the 
provisions  of  the  Code,  above  mentioned.  His  authority  to  act  was 
thus  fully  established,  and  his  title  to  the  property  of  the  defendant 
was  complete.  Section  2468.  "  In  the  time  which  intervened  between 
the  making  of  the  order  and  its  proper  filing,  Elizabeth  J.  Boyd,  who, 
as  against  the  defendant,  had  a  good  title  to  the  drug-store  stock, 
fixtures,  etc.,  which  are  involved  in  this  proceeding,  gave  a  bill  of  sale 
to  the  defendant  for  the  expressed  consideration  of  $1,500,  the  latter 
executing  and  delivering  a  chattel  mortgage  upon  the  same  property 
for  the  securing  of  the  payment  of  this  sum;  and  it  is  evidently  upon 
this  foundation  that  the  defendant  builds  his  contention  that  he  is 
unable  to  comply  with  the  provisions  of  the  order  of  October  20th, 
directing  him  to  pay  |127  or  to  deliver  to  the  receiver  the  stock, 
fixtures,  etc.,  or  so  much  of  such  property  as  shall  be  necessary  to  pay 
the  sum  free  of  all  expenses.  At  this  point,  however,  section  2469  of 
the  Code  steps  in  and  proTides  that: 

"Where  the  receiver's  title  to  personal  property  has  become  vested,  as  pre- 
scribed In  the  last  section.  It  also  extends  back  by  relation,  for  the  benefit  of 
the  Judgment  creditor  In  whose  behalf  the  special  proceeding  was  Instl- 
tnted  as  follows:  (1)  Where  an  order,  requiring  the  Judgment  debtor  to  at- 
tend and  be  examined  •  •  •  has  been  served,  before  the  appointment  ot 
the  receiver,  or  the  extension  of  the  receivership,  the  receiver's  title  ex- 
tends back,  BO  as  to  Include  the  personal  property  of  the  Judgment  debtor,  at 
the  time  of  the  service  of  the  order  or  warrant." 

It  appears,  then,  that  the  receiver,  on  filing  the  order  making  his 
appointment  in  the  county  of  New  York,  and  a  certified  copy  of  such 
order  in  the  county  of  Westchester,  where  the  defendant  resided, 
became  vested  with  whatever  personal  property  was  owned  by  the 
defendant  at  the  time  of  the  serving  of  the  order  for  his  examination, 
together  with  such  other  rights  as  vest  in  a  receiver,  including  the 
right  to  bring  actions  to  set  aside  transfers  made  in  fraud  of  the  rights 
of  creditors.  Stephens  v.  Perrine,  143  N.  Y,  476,  483,  39  N.  E.  11, 
and  authorities  there  cited.  The  transfer  to  defendant's  sister  having 
been  conceded  to  be  fraudulent  as  against  creditors,  she  took  no  title 
as  against  the  receiver,  and  the  property  vested  in  the  court,  through 
its  officer,  to  be  disposed  of  in  accordance  with  the  law.  It  was 
charged,  not  only  witii  the  payment  of  the  original  judgment,  but  the 
lawful  costs  and  disbursements  which  had  been  made  necessary  by 
the  defendant's  misconduct;  and  all  intermediate  jugglery  with  the 
title  between  the  defendants  Boyd  and  Bobinson  can  have  no  bearing 
upon  the  matter,  unless  to  aggravate  the  original  fraud  and  afford 
additional  justification  for  the  final  order  of  the  court. 

The  objection  that  the  court  was  without  authority  to  order  the 
defendant  to  pay  a  certain  sum  of  money,  or,  in  default,  to  turn  over 
enough  of  the  property  to  pay  the  amount,  is  not  justified  by  the 
facts  here  presented.  The  title  to  the  property  vested  in  the  receiver, 
and  the  court  did  no  more  than  to  direct  that  it  be  turned  over  to  the 
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owner  Dnless  the  l^itimate  charges  against  it  should  be  paid.  This 
part  of  the  order  is  favorable  to  the  defendant.  It  permits  him  to 
do  what  he  in  justice  and  good  conscience  should  hare  done  without 
the  ordo-,  without  subjecting  him  to  any  further  expense. 

We  hare  examined  the  other  questions  raised,  but  we  do  not  dis- 
cover any  error  which  warrants  the  interference  of  this  court.  While 
it  may  be  that  in  the  matter  of  costs,  abstractly  considered,  they  might 
be  collected  by  execution,  we  are  of  opinion  that  where  the  costs  are 
a  mere  incident  to  the  matter  before  the  court,  and  where  they  make 
op  a  part  of  "a  sum  of  money  ordered  or  adjudged  by  the  court  to  be 
paid,"  it  waa  not  contemplated  by  the  law  that  they  should  be  sepa- 
rated, and  that  it  is  competent  for  the  court  to  punish  under  the  pro- 
'vlsions  of  subdivision  3  of  section  14  of  the  CJode  of  Civil  Procedure, 
aa  well  as  under  subdivision  8  of  the  same  section,  which,  as  the  court 
aay  in  People  v.  Rice,  144  N.  Y.  249,  263,  39  N.  E.  88,  preserves  "to 
«ourts  of  record  the  i>ower  they  had  previously  possessed  to  punish, 
in  the  interest  of  a  party  to  the  action,  as  a  contempt,  an  evasion,  or 
a  violation  of  duty,  or  misconduct,  which  resulted  in  defeating  or 
prejudicing  the  complainant's  rights."  Section  2268  of  the  Code 
of  Civil  Procedure  sanctions  the  view  we  have  taken  of  this  question, 
and  provides  that: 

"Where  the  offense  consistB  of  a  neglect  or  refusal  to  obey  an  order  of  the 
court  requiring  the  payment  of  costs,  or  of  a  apeclfled  sum  of  money,  and  the 
court  is  satisfied,  by  proof,  by  affidavit,  that  a  personal  demand  thereof  has 
been  made,  and  that  payment  thereof  has  been  refused  or  neglected,  it  may 
issiK,  without  notice,  a  warrant  to  commit  the  offender  to  prison,  until  the 
costs  or  other  sum  of  money,  and  the  costs  and  expenses  of  the  proceeding, 
are  paid,  or  until  he  ia  discharged  according  to  law." 

In  the  matter  now  before  us  the  defendant  was  served  with  an 
order  to  show  cause  why  he  should  not  be  punished,  and  had  an  op- 
portunity to  be  heard,  and  was  heard  by  affidavit,  before  the  order 
was  issued.  He  has  brought  these  troubles  upon  himself, — ^flrst  by 
a  fraudulent  transfer  of  the  property,  and  then  by  an  effort  to  oust 
the  court  of  a  jurisdiction  acquired  in  aid  of  the  judgment;  and 
iie  has  no  right  to  complain,  where  the  court  has  refrained  from  im- 
posing a  fine,  and  has  confined  the  order  merely  to  the  payment  of 
the  costs  and  expenses  which  have  been  created  wholly  by  his  own 
misconduct. 

The  order  appealed  from  should  be  affirmed,  with  costs.  All  con- 
dor; HIRSCHBERG,  J.,  in  result. 


<59  App.  Dlv.  l&l.) 

8ULLIVAN  v.  GEORGE  RINGI/ER  ft  00. 

(Supreme  Court,  Appellate  Division,  Secoiid  Department.    March  8,  1901.) 

Land"i.ohd   and   Tenant— Involuntabt    Hoi.dino   Over— Liability  yoR  As- 

OTHBR  Term— SiTBThNANT. 

Where  a  subtenant  held  over  after  expiration  of  the  tenant's  lease,  until 
ejected  by  process  of  law,  thereby  preventing  the  tenant  from  tumiug  over 
the  premises  at  the  end  of  his  term,  such  tenant  was  liable  to  the  land- 
lord, at  the  latter's  election,  for  another  year's  rent,  on  the  terms  of  the 
prior  lease,  notwithstanding  the  holding  over  was  involuntary,  since  his 


Digitized  by 


Google 


8up.  Ct.)  SULLIVAN   V.  GEOROE   RINGLEB  &   CO.  39 

tnaUlity  to  mirrender  possesston  grew  out  of  hia  own  act  in  pntUng  a  sub- 
tenant In  possesfllon  of  the  premises. 

Appeal  from  trial  term,  Kings  county. 

Action  by  John  J.  Sullivan,  trustee,  against  George  Ringler  &  Co. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

Argned  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BEKG,  JENKS,  and  SEWELL,  JJ. 

J.  Aspinwall  Hodge,  Jr.,  for  appellant. 
De  Witt  Bailey,  for  respondent. 

SEWELL,  J.  There  is  only  one  question  which  It  is  necessary  to 
consider  in  the  disposition  of  this  appeal,  and  that  is  whether  the 
holding  over  by  the  subtenant  made  the  defendant,  as  a  matter  of 
law,  a  tenant  for  Another  year  upon  the  terms  of  the  prior  lease.  It 
is  without  dispute  that  the  lease  ended  by  its  terms  on  May  1,  1898, 
which  was  Sunday ;  that  a  petition  was  tiled  by  the  defendant  in  the 
municipal  court  on  the  2d  day  of  May,  and  a  precept  issued,  return- 
able on  that  day,  requiring  Wallace,  the  subtenant,  to  show  cause  why 
he  should  not  be  dispossessed.  An  answer  was  filed  by  the  subten- 
ant, and  the  case  adjourned  to  May  3d,  when  a  warrant  was  issued 
to  dispossess  him,  which  was  executed  during  that  evening.  The 
keys  of  the  premises  were  delivered  to  the  plaintiff  on  May  5th,  when 
they  were  returned,  and  the  defendant  notified  that  the  plaintiff 
elected  to  treat  the  lease  as  continuing  another  year. 

The  law  of  this  state  is  well  settled  to  the  effect  that,  where  a  ten- 
ant holds  over,  the  landlord  may  treat  him  as  a  trespasser,  or  as  a 
tenant  for  another  year,  and  collect  rent  accordinglv.  Schuyler  v. 
Smith,  51  N.  Y.  313;  Adams  v.  City  of  Cohoes,  127  N.  Y.  175,  182, 
28  N.  E.  25;  Herter  v.  Mullen,  159  N.  Y.  28,  53  N.  E.  700,  44  L.  R. 
A.  703.  The  mere  length  of  time  that  a  tenant  holds  over  the  term 
is  not  the  test  of  liability  (Frost  v.  Iron  Co.,  1  App.  Div.  449,  37  N. 
Y.  Supp.  374);  and  that  it  is  not  necessary  that  it  should  be  volun- 
tary was  expressly  held  in  the  well-considered  case  of  Haynes  v. 
Aldrioh,  133  N.  Y.  287,  31  N.  E.  94,  where  the  holding  over  by  the 
defendant  was  from  the  1st  to  the  4th  of  May,  and  it  was  sought 
to  be  excused  by  the  fact  that  the  1st  day  of  May  was  a  holiday, 
that  on  the  2d  day  of  ISlay  there  was  difficulty  in  engaging  trucks, 
and  that  a  sick  boarder  could  not  be  moved  with  safety  until  the 
4th.    Judge  Finch,  in  discussing  this  defense,  said: 

"This  court  held  In  Board  v.  Clark,  33  N.  T.  251,  that  the  rnle  Is  too  well 
settled  to  be  disputed  that  where  a  tenant  holds  over  after  the  expiration  of 
Us  term  the  law  will  Imply  an  agreement  to  hold  for  a  year  upon  the  terms 
of  the  prior  lease;  that  the  option  to  so  regard  It  In  with  the  landlord,  and  not 
with  the  tenant:  and  that  the  latter  holds  over  his  term  at  his  peril.  In  Con- 
way ▼.  Starkweather,  1  Denio,  114,  the  tenant  had  notlQed  the  landlord  of  his 
Intention  not  to  remain  for  another  year,  as  wna  the  fact  In  the  present  case, 
bnt  nevertheless  did  hold  over  for  a  fortnight;  and  the  fact  of  the  nrvilee  was 
held  to  be  immaterial,  the  court  saying,  'The  act  of  the  plaintiff  In  holding  over 
bas  given  the  defendants  a  legal  right  to  treat  him  as  tenant,  and  It  is  not  In 
hte  power  to  throw  off  that  character,  however  onerous  it  may  be.'  The  appel- 
lant does  not  deny  the  rnle.  bnt  seeks  to  qualify  It  so  that  it  is  only  where  the 
tenant  holds  over  voluntarily  and  for  his  own  convenience  that  the  landlord's 
right  arises,  and  that  It  does  not  so  arise  when  the  tenant  holds  over  involun- 
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tarlly,  not  for  bis  own  convenience,  bnt  becanse  be  cannot  help  It.  I  an 
averse  to  any  such  qualification.  It  would  introduce  an  uncertainty  into  a 
rule  whose  chief  value  lies  in  its  certainty.  The  consequent  confusion  would 
be  very  great.  Excuses  would  always  be  forthcoming,  and  their  sufficiency 
be  subject  to  the  doubtful  conclusions  of  a  Jury,  and  no  lessor  would  ever  know 
irben  he  could  safely  promise  possession  to  a  new  tenant" 

The  rule  was  slightly  relaxed  in  the  case  of  Herter  v.  Mullen,  supra, 
but  only  to  the  extent  of  holding  that  if  the  tenant's  removal  at  the 
expiration  of  his  lease  is  rendered  impossible  by  inevitable  accident 
or  the  act  of  God,  without  fault  of  the  party  sought  to  be  charged, 
he  will  be  excused,  at  least  so  far  as  it  creates  a  liability  for  another 
year.  The  holding  over  in  the  case  at  bar  was  not  unavoidable  de- 
lay, in  the  strict  meaning  of  the  term.  It  is  true  that  the  defend- 
ant acted  under  a  stress  of  circumstances,  but  they  were  of  its  own 
creating.  Its  inability  to  surrender  possession  was  not  the  result 
of  force,  coercion,  inevitable  accident,  or  the  act  of  God.  It  grew 
out  of  its  own  voluntary  act  in  putting  a  subtenant  in  possession  of 
the  premises,  and  making  such  an  agreement  with  the  subtenant  that 
it  was  unable  to  deliver  possession  at  the  expiration  of  its  term. 
It  is  conceded  that  the  plaintiff  waived  the  covenant  in  the  lease 
prohibiting  subleasing,  and  that  the  defendant  was  at  liberty  to 
sublet  the  premises;  but  this  circumstance  did  not  change  the  rela- 
tion of  the  parties,  or  relieve  the  defendant  from  its  covenant  to  sur- 
render possession  at  the  termination  of  the  lease,  or  from  the  conse- 
quence of  its  sublessee,  Wallace,  holding  over  the  term.  Having  en- 
tered into  an  absolute  and  express  agreement  to  deliver  possession 
of  the  premises  at  the  expiration  of  his  term,  and  being  charged  with 
that  duty,  it  could  not  relieve  itself  from  its  engagement  or  duty  by 
subletting  the  premises,  or  by  any  other  voluntary  act  which  ren- 
dered performance  impossible.  We  think  there  was  a  holding  over 
by  the  defendant,  within  the  fair  and  reasonable  rule  which  permits 
the  landlord  to  continue  the  lease  for  another  year;  and,  as  none 
of  the  defendant's  exceptions  were  well  taken,  lie  judgment  should 
be  affirmed,  with  costs. 

It  is  not  necessary  to  discuss  the  question  relating  to  the  amend- 
ment of  the  case  on  appeal;  the  respondent  having  admitted  on  the 
argument  that  he  had  waived  the  covenant  in  the  lease  prohibiting 
subletting,  and  that  the  defendant  had  the  right  to  sublet  the  prem- 
ises. The  appeal  from  the  order  denying  the  motion  to  amend  should 
therefore  be  affirmed,  without  costs.    All  concur. 


(6)  App.  Div.  109.) 

BURCKLB  et  al.  v.  ADAMS  BROS.  CO. 

(Supreme  Conrt,  Appellate  Division,  Second  Department    March  8,  1901.) 

Landlord   and  Tenant— Lease— Rknbwal— Option— Accbptahce—Tekakct 
FnoH  Month  to  Month. 

Defendant  was  tenant  of  the  plaintifTs  premises  under  a  lease  for  a 
year,  which  permitted  renewal  from  year  to  year  for  nine  years.  If  the 
defendant  desired,  provided  written  notice  of  its  Intention  to  renew  was 
given  three  months  l)efore  the  expiration  of  the  same,  in  which  case  tt 
was  to  be  bound  by  the  lease  for  another.year.    Defendant  gave  notice  of 
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Ita  desire  to  renew  the  lease,  bat  demanded  changes  and  enlargements  In 
the  property  as  a  condition  to  renewal.  Plaintiff  refused.  They  finally 
agreed  to  make  a  new  lease,  which  was  prepared  by  plaintiff,  but  ita 
terms  were  not  satisfactory  to  the  defendant  and  it  refused  to  sign. 
Later  defendant  wrote  to  plaintiff,  approving  a  suggestion  of  plaintiffs 
attorney  that  negotiations  with  regard  to  the  changes  and  enlargements 
desired  come  to  an  end,  bat  asking  in  the  meantime  to  be  considered  as 
tenant  from  month  to  month,  at  a  certain  monthly  rent.  The  plaintiff 
accepted  five  months'  rent  under  this  arrangement.  Held  not  to  constitute 
a  renewal  of  the  original  lease,  so  as  to  make  defendant  liable  for  rent 
when  it  vacated  the  premises  less  than  a  year  after  the  ezphratlon  of  the 
original  lease. 

Appeal  from  municipal  court,  borough  of  Brooklyn. 

Action  by  Edward  R  Burckle  and  others  against  the  Adams  Bros. 
Co.     From  a  judgment  for  plaintiffs,  defendant  appeals.    Beversed. 

Argued  before  GOODRICH,  P.  J.,  and  HmSCHBEBQ,  JENKS, 
and  SEWELL,  JJ. 

Edward  Swann,  for  appellant 
Albert  G.  McDonald,  for  respondents. 

HIRSCHBEBG,  J.  This  judgment  cannot  be  sustained  on  the 
theory  urged  by  the  plaintiffs,  viz.  that  the  defendant  has  exercised 
its  option  to  renew  the  lease  for  one  year,  and  that  all  negotiations 
for  a  new  lease  were  incidental  and  subordinate  to  that  fact.  The 
defendant  had  a  lease  under  the  plaintiffs'  decedent,  which  expired 
February  1,  1900.  This  lease  by  its  terms  gave  the  defendant  the 
right  and  option  of  renewal  from  year  to  year  for  nine  years,  "on 
condition  and  provided,  however,  that  for  each  such  yearly  renewal 
or  extension  it  shall  serve  upon  the  party  of  the  first  part  at  least 
three  months  prior  to  the  expiration  of  the  then  existing  lease  a  writ- 
ten notice  of  its.  intention  and  election  so  to  renew  or  extend  the 
same,  upon  the  giving  of  which  notice  it  shall  be  considered  to  have 
and  to  be  bound  by  such  lease  for  another  year  from  the  expiration 
of  the  then  existing  lease."  The  defendant  did  not  serve  a  notice, 
as  required,  three  months  before  February  1,  but  did  serve  one  on  or 
aboat  January  3,  1900.  This  was  addressed  to  the  decedent  An 
option  for  a  new  lease,  to  which  reference  will  be  more  fully  made 
hereafter,  was  given  on  her  behalf  to  the  defendant,-  under  date  of 
January  8,  1900,  but  she  died  on  the  11th  of  January;  and  the  nego- 
tiations for  a  new  lease  were  thereafter  conducted  by  the  plaintiffs, 
as  her  legal  representatives  and  successors  in  interest.  There  would 
be  little  difficulty,  perhaps,  in  holding  the  defendant  to  an  additional 
year  nnder  the  lease  in  question,  if  its  communication  to  the  deceased 
could  be  fairly  construed  to  be  an  unequivocal  exercise  of  the  option ; 
for  the  requirement  as  to  time  might  be  deemed,  under  the  circum- 
stances, to  have  been  waived.  But  the  notice  is  not  an  exercise  of 
the  option,  excepting  upon  conditions  which  the  defendant  required 
should  be  taken  in  connection  with  and  made  a  part  of  it;  nor  did 
the  plaintiffs  regard  it  otherwise.    It  reads  as  follows: 

"We  beg  to  confirm  that  we  are  deslroas  of  renewing  our  present  lease  at 
premises  Nos.  160  &  152  Fort  Oreene  Place,  Brooklyn,  N.  T.;  but,  in  this  con- 
nection, we  desire  to  have  the  privilege  of  enlarging  on  our  lease  as  follows." 


Digitized  by 


Google 


42  eS  NEW  YORK  SUFFLSMKNT  (Sop.    Ct 

and  103  Nev  York  State  Reporter 

Then  follow  raggestions  for  additional  room  and  accommodations, 
both  existing  in  connection  with  the  premises  and  to  be  constructed 
by  the  landlord,  with  various  alterations  in  the  premises  already 
leased;  the  commnnication  concluding  as  follows: 

"We  would  like  to  hare  a  prompt  reply  from  yon  on  Uils,  so  that  we  can 
make  alterations  in  onr  present  beef  cooler  during  the  cold  weather.  With 
the  extension,  we  wonld  be  wUlln;;  to  take  a  lease  for  Are  yara,  with  the 
privilege  of  a  flve-year  renewal  at  the  same  price." 

The  option  of  January  8,  1900,  which  followed  this  communication, 
gives  the  defendant  the  right  to  lease  for  a  term  of  five  years,  with 
five  years'  renewal,  the  property  now  held  by  it  under  lease,  with  "cer- 
tain other  additional  space  adjoining  the  main  building,"  etc.  The 
option,  by  its  terms,  expired  on  January  27,  1900,  but  was  renewed 
in  writinj?,  to  expire  January  29th,  on  which  day  the  defendant  exe- 
cuted a  written  acceptance  as  follows: 

'This  Is  to  certify  ttat  we,  Adams  Brothers  Co.,  accept  your  proposition  re- 
^rdiug  leasing  premises  Nos.  152  and  154  Fort  Greene  Place,  Brooklyn,  New 
York,  and  additional  adjoining  space,  as  specified  in  option  expiring  this  day, 
—January  28.  1000." 

One  of  the  plaintiffs  (Edward  R.  Burckle,  as  tnistee)  acknowledged 
the  receipt  of  this  acceptance  in  writing  the  same  day,  certifying — 

'That  I  received  from  Adams  Bros.  Co.  notice  that  they  take  place  152  and  154 
Port  Greene  Place,  as  per  option  dated  to  expfare  Jan'y  29th,  1900." 

'niis  constituted  a  meeting  of  minds  on  the  question  of  a  new  lease, 
and  would  seem  inconsistent  with  the  present  claim  that  the  defend- 
ant had  exercised  a  binding  option  to  renew  the  old  one.  The  plain- 
tiffs did  not  themselves  regard  the  defendant  as  having  renewed  the 
old  lease,  or  as  being  entitled  to  continue  under  it  after  February 
1st;  for  ilr.  Burckle  wrote  to  the  defendant  under  date  of  January 
24,  1000,  to  this  effect: 

"Tours  of  the  22nd  at  hand.  In  reply,  would  say  that  I  am  unable  to  extend 
the  time  of  the  option,  as  I  have  had  a  buyer,  and  also  a  tenant,  for  this 
property.  Mrs.  Wilson  has  an  interest  In  this  estate,  as  well  as  myself,  and 
theiefore  I  cniinot  extend  the  time.  If  the  property  Is  not  sold  or  leased  at  the 
time  you  wish  to  mal^e  arrangements  for  It,  would  be  pleased  to  make  a  new 
arraugcment  with  you.  You  state  that  you  wish  to  continue  your  lease,  but 
you  wish  to  make  It  understood  that  you  want  certain  privileges  that  does  not 
hold  good.    This  is  not  business,  and  we  cannot  tie  up  our  property  this  way." 

The  will  was  not  proved  until  April  20,  1900;  the  defendant  mean- 
while remaining  in  possession  of  the  premises  covered  by  the  first 
lease.  A  written  lease  was  meanwhile  prepared  to  cover  the  new 
term  proposed;  but  the  defendant  refused  to  execute  it  because  of 
certain  conditions  which  the  plaintiffs  caused  to  be  inserted,  among 
which  was  one  to  the  effect : 

'That  any  improvement  or  additions  made  by  the  said  party  of  the  second 
part  in  tlie  dcnii.>*od  premises,  and  any  and  all  fixtures  attached  in  any  way 
to  the  prciiii«<'s  by  the  said"  party  of  the  second  part,  are  to  remain  on  the 
demised  premises  at  the  termination  of  its  occupancy  hereunder." 

This  provision  was  not  in  the  old  lease,  and  there  is  no  evidence 
in  the  case  justifying  its  insertion. 

On  April  23,  1900,  the  defendant  wrote  to  the  plaintiffs,  ^press- 
ing- 
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"Onr  approTal  of  the  suggeatloii  made  by  your  la'wyer,  Mr.  McDonald,  In  yoor 
behalf,  that  all  negotiations  In  regard  to  leasing  an  additional  space  to  that 
which  we  now  occupy  at  Nob.  152  &  154  Fort  Greene  Place,  Brooklyn,  N.  Y,» 
be  declaimed  at  an  end.  •  •  •  In  the  meantime  you  will  consider  us  ten- 
ants from  month  to  month,  at  the  rate  of  $83.33%  per  month,  pending  any  ijew 
deal  which  we  may  hope  to  make  with  you,"  etc. 

Up  to  this  time  the  defendant  had  paid  no  rent  since  February 
Ist  On  April  27th  it  paid  the  plaintiffs  for  February,  March,  and 
April  at  the  rate  proposed,  which  would  have  been  the  renewal  rate, 
and  the  plaintiffs  accepted  and  receipted  for  it.  On  remitting  for  the 
July  rent  in  advance,  the  defendant  wrote  that  it — 

"^'ould  vacate  the  premises  at  the  md  of  this  month,  this  being  as  per  our 
agreement  with  you  that  we  would  occupy  the  premises  only  as  monthly  ten- 
ants." 

The  action  is  brought  to  recover  the  rent  for  the  months  of  Au- 
gust and  September  after  the  defendant  had  left  the  premises  pur- 
suant to  the  written  notice  accompanying  the  July  rent.  The  com- 
plaint alleges  that  the  defendant  exercised  its  option  to  renew  .the 
old  lease,  that  such  lease  was  renewed,  and  that  the  defendant  con- 
tinned  in  possession  after  February  1st  under  such  renewal. 

It  needs  no  citation  of  authority  to  determine  that  the  first  lease 
was  intentionally  terminated  and  extinguished,  upon  this  proof.  The 
plaintiffs  not  only  appeared  themselves  to  so  regard  it,  but  in  no 
manner  protested  against  the  assumption  of  that  fact  by  the  defend- 
ant, or  opposed  its  suggestion  that  the  tenure  should  be  regarded  as 
that  of  a.  monthly  tenancy.  They  received  the  five-months  rent  with- 
out any  sign  of  dissent  from  the  proiwsal  which  accompanied  its  pay- 
ment, and  cannot  now,  under  the  circumstances,  assert  that  it  was 
paid  as  a  consequence  of  a  binding  and  valid  exercise  of  the  option 
conferred  by  the  lease  of  the  previous  year.  This  case  is  distinguish- 
able from  Sullivan  v.  George  Ringler  &  Co.,  69  N.  Y.  Supp,  38,  in 
that  there  can  be  no  claim  here  of  a  holding  over  such  as  would 
give  the  landlord  the  right  of  election  to  regard  the  tenant  as  a 
trespasser,  or  as  a  tenant  for  another  year  under  the  terms  of  the 
prior  lease.  The  prior  lease  was  terminated  by  both  parties,  and 
the  holding  over  was  upon  new  terms,  with  a  distinct  understanding 
that  there  was  to  be  a  new  lease  executed.  While  the  tenure  and 
the  rent  were  to  be  different,  and  the  property  involved  greater  than 
under  the  old  lease,  it.  may  be  reasonably  assumed  that  the  general 
provisions  were  to  be  retained,  in  the  absence  of  evidence  to  the  con- 
trary. Had  the  tenant  refused  to  sign  a  proper  lease  drawn  in  ac- 
cordance with  the  option,  a  different  question  might  have  been  pre- 
sented. Here  the  refusal  was  based  upon  the  insertion  of  a  provi- 
sion not  existing  in  the  old  lease,  and  constituting  a  burden  which 
the  tenant  had  not  agreed  to  bear.  Under  these  circumstances,  a 
written  offer  to  hold  the  property  from  month  to  month,  with  the 
acceptance  by  the  landlords  of  six  months'  rent  without  objection 
or  protest,  must  be  deemed  an  acquiescence,  at  least  to  the  extent 
of  preventing  them  from  now  asserting  that  they  had  elected  to  re- 
g&ri  their  tenant  aa  holding  over  in  accordance  with  and  under  the 
terms  of  the  former  lease,  and  bound,  therefore,  for  the  period  of  a 
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year.  It  does  Bot  ai^ar  that  any  objection  or  protest  was  made 
when  they  were  informed  that  the  defendant  proposed  to  abandon  the 
premises  at  the  end  of  the  month  of  July;  and,  while  the  evidence  is 
not  as  clear  as  it  might  be  on  the  question  of  the  actual  surrender 
of 'the  property,  there  is  enough  to  warrant  the  inference  that,  on 
failure  to  secure  the  signing  of  the  lease  proposed,  there  was  a  tacit 
acquiescence  in  the  proposition  that  the  defendant  should  remain  on 
a  monthly  holding,  which  coold  be  lawfully  terminated  at  will  npon 
proper  notice. 
It  foUows  that  the  jadgment  must  be  reversed.    All  concur. 


(59  App.  DiT.  79.) 

EIKAS  T.  NICHOLS  CHEMICAL  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    Harcb  8,  1901.) 

1,  Master  and  Sebvant — Injuries  to  Servant — Neouokhcb  of  Mastbb— Un- 
safe   Pl.ACB — LlABII-ITY. 

,  Plaintiff  was  employed  In  wheeling  hot  slag  from  smelting  works  to  the 
onter  edge  of  the  dumping  ground.  The  dumping  ground  was  In  a  wet 
place,  and  the  action  of  the  tide  was  liable  to  cause  cracks  in  the  slag, 
exposing  the  water  beneath.  Hot  slag  emptied  into  such  a  crack,  and 
coming  in  contact  with  the  water,  would  cause  an  explosion,  of  which 
plaintiff  had  no  knowledge.  Plaintiff  was  at  work  with  a  night  force, 
and  Just  before  daylight  the  foreman  directed  him  to  dump  in  a  certain 
place.  In  crossing  the  ground  the  car  ran  into  a  crack,  which  had  opened 
about  three  days  before,  of  which  plaintiff  was  unaware,  and,  overturn- 
ing, emptied  its  contents,  and  an  explosion  immediately  followed,  injuring 
plaintiff.  Held,  that  the  master  was  liable  for  his  neglect  to  exercise  care 
in  avoiding  a  danger  known  to  him,  and  which  could  have  been  easily 
avoided. 
9.  Same — AsstrMPTiON  oif  Rise. 

Plaintiff  did  not  assume  the  risk,  as  the  work  did  not  create  the  danger, 
which  was  not  obvious,  and  as  it  could  have  been  avoided  by  the  exercise 
of  reasonable  care  m  the  iiart  of  the  master. 

Appeal  from  trial  term,  Queens  county. 

Action  for  injuries  by  Frank  Kiras  against  the  Nichols  Chemical 
Company.  From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 
AfSnued. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIBSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Charles  C.  Nadal  (Edward  P.  Mowton,  on  the  brief),  for  appellant. 
F.  W.  Catlin,  for  respondent. 

HTRSCHBERG,  J.  At  the  time  the  plaintiff  received  his  injury 
he  was  working  for  the  defendant.  The  latter  carries  on  the  busi- 
ness of  smelting  ores  at  Laurel  Hill,  Queens  county.  Marshy  grounds 
adjoining  the  premises  are  used  for  the  dumping  of  the  hot,  semi- 
liquid  slag  or  dross  which  remains  as  a  result  of  the  smelting  process. 
This  dumping  ground,  formed  by  the  slag,  had  been  two  or  three 
years  in  process  of  creation,  being  smoothed  off  as  it  cooled  and 
hardened,  and  filled  up  as  it  cracked,  so  as  to  form  a  space  of  con- 
siderable extent,  estimated  at  from  150  to  200  feet  square,  over 
which  the  workmen  were  required  to  wheel  iron  cars  or  "buggies" 
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fall  of  the  hot  alag,  and  to  dump  them  at  the  outer  edges  of  the 
ground.  The  evidence  shows  that  the  action  of  the  tide  is  liable 
to  cause  cracks  to  open  in  the  dumping  ground,  especially  on  or  near 
the  edges,  and  to  expose  the  water,  but  that  the  hot  .slag  may  be 
emptied  slowly  into  such  cracks  without  danger  of  explosion  from 
contact  with  the  water,  but  that  if  the  contents  of  the  "buggy"  is 
suddenly  emptied  steam  will  be  generated  in  a  dangerous  quantity 
and  an  explosion  occur.  Some  of  defendant's  witnesses  testified  that 
the  proper  course  to  pursue  in  filling  the  cracks  was  to  first  empty 
ashes  into  the  crack  before  pouring  in  the  slag.  The  plaintiff  had 
been  at  work  some  seven  or  eight  months,  but  it  is  not  claimed  that 
he  knew,  or  had  any  reason  to  know,  that  a  dangerous  explosion 
would  result  from  the  sudden  emptying  of  slag  into  water. 

At  the  time  of  thje  accident  the  dumping  ground  was  in  charge  of 
a  foreman,  whose  duty  it  was  to  direct  the  men  where  to  dump,  and 
to  keep  the  ground  in  good  condition.  A  crack  had  opened  up  two 
or  three  days  before  the  accident,  gradually  enlarging  and  widen- 
ing, and  of  the  existence  of  which  the  plaintiff  had  no  knowledge. 
Its  precise  location  is  not  clearly  established,  but  there  is  evidence 
which  would  justify  the  belief  that  it  was  rather  in  the  center  of  the 
dumping  ground  than  at  the  edge.  On  the  27th  of  March,  1899,  the 
plaintiff  was  working  in  the  night  gang  all  night,  the  accident  oc- 
curring before  daylight,  but  as  the  day  was  dawning.  He  had  been 
emptying  his  buggies  away  from  the  direction  of  the  crack,  but  at  or 
about  5  o'clock  he  was  directed  by  the  foreman  to  go  in  the  oppo- 
site direction,  and  on  the  first  trip  his  wheel  sunk  into  the  crack, 
suddenly  overturning,  and  emptying  his  buggy,  an  explosion  imme- 
diately following,  which  seriously  injured  him,  among  other  things 
entirely  destroying  the  sight  of  his  left  eye. 

The  learned  counsel  for  the  appellant  insists  that  the  risk  which 
the  plaintiff  encountered  was  incident  to  his  employment,  and  invokes 
the  rule  referred  to  in  O'ConneU  v.  Clark,  22  App.  Div.  466,  467,  48 
N.  Y.  Supp.  74,  that  "the  principle  of  a  safe  place  does  not  apply 
where  the  prosecution  of  the  work  itself  makes  the  place  and  creates 
its  dangers."  I  think  the  principle  does  apply  in  this  case,  and  under 
the  circumstances  as  they  must  be  assumed  to  have  been  found  by 
the  jury.  The  ground  selected  by  the  defendant  was  wet,  and  sub- 
ject to  the  constant  action  of  the  tide.  This  created  a  danger  not 
obvious  to  the  ordinary  workman,  and,  as  the  evidence  indicates, 
only  known  to  those  possessing  superior  knowledge  and  skill,  viz. 
that  a  dangerous  explosion  would  result  from  the  sudden  contact 
of  a  large  quantity  of  the  liquid  metal  with  water.  The  work  which 
the  plaintiff  was  required  to  perform  was  to  wheel  the  metal  from 
the  building  to  and  across  the  dumping  ground,  and  to  dump  it  when 
the  end  of  the  ground  was  reached.  This  work  did  not  create  the 
danger,  nor,  in  a  legal  sense,  did  it  make  "the  place"  over  which  he 
was  obliged  to  go,  so  as  to  absolve  the  master  from  the  duty  of  exer- 
cising ordinary  care  to  keep  it  safe.  He  was  obliged  to  cross  this 
dumping  ground  in  the  dark,  and  the  danger  w^hich  threatened  him 
was  not  obvious,  nor  would  he  have  necessarily  known  the  conse- 
quences of  an  accident  had  he  seen  the  menace.    The  danger  was 
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created  by  the  negligence  of  the  defendant's  representative  to  whom 
was  assigned  the  duty  of  keeping  the  ground  over  which  the  plaintiff 
was  obliged  to  pass,  in  order  to  reach  the  place  where  he  was  to  do 
his  work,  in  a  reasonably  safe  condition.  This  was  not  in  any  sense 
a  detail  of  the  work,  and  the  duty  could  not  be  delegated  so  as  to 
relieve  the  defendant  from  the  consequences  of  nonperformance. 
The  cases  of  overtianging  rocks  and  banks,  cited  by  the  appellant, 
are  not  in  point.  There  the  danger  is  created  by  the  workmen  them- 
selves in  undermining  the  material.  Here  the  crack  was  not  created 
by  the  dumping  of  the  slag,  although  it  may  have  been  formed  at  a 
place  where  slag  had  been  dumped  two  or  three  years  before.  The 
crack  was  formed  by  the  action  of  the  tide,  and  had  no  connection 
or  relation  with  the  work  in  progress,  excepting  to  open  up  a  dan- 
gerous fissure  in  the  pathway  which  the  workmen  were  obliged  to 
travel  in  the  dark.  I  know  of  no  case  where  it  has  been  held  that 
a  master  owes  no  duty  to  exercise  care,  to  some  extent  at  least,  in 
the  discovery  and  avoidance  of  so  likely  a  danger,  and  one  which 
would  be  fraught  with  such  serious  consequences. 

The  principle  whidi  distinguishes  this  case  from  those  where  the 
servant  assumes  the  risks  of  his  employment  is  illustrated  in  Pant- 
zar  v.  Mining  Co.,  OD  N.  Y.  368,  2  N.  E.  24,  where,  as  here,  the  dan- 
ger was  caused  by  the  action  of  the  elements.  Chief  Judge  Buger 
said  (page  376,  99  N.  Y.,  and  page  26,  2  N.  E.): 

"Tbe  motion  [for  a  nonsuit]  assumes  that  the  Injury  to  the  plaintiff  oecaned 
solely  from  a  hazard  Incident  to  tbe  nature  of  tbe  employment,  and  not  from  a 
cause  which  could  have  been  foreseen  and  guarded  against  by  the  exercise  of 
proper  care  and  prudence  on  the  part  of  the  master.  This,  however,  was  the 
very  question  which  was  disputed  before  the  jury,  and  decided  by  It  adversely 
to  tbe  appellant.  The  defendant's  contention  is  based  upon  the  evidence  show- 
ing that  It  Is  tbe  nature  of  gneiss  rock  to  disintegrate  and  fall  from  time  to 
time  at  unexpected  Intervals  through  the  action  of  the  elements  operating 
upon  It,  but  It  does  not  follow  from  this  fact  that  tbe  master  Is  excused  from 
using  proper  precautions  to  protect  his  workmen  from  danger  known  to  the 
master  arising  from  such  a  cause.  The  very  fact  that  tbe  material  was  likely 
to  fall  upon  and  Injiu-e  the  defendant's  servants  at  unexpected  times  imposed 
upon  defendant  the  duty  of  Inspection  and  frequent  and  careful  examinations, 
and,  upon  the  discovery  of  any  Indications  of  danger,  to  adopt  all  suitable  pre- 
cautions to  protect  Its  servants  from  Injury.  The  rule  that  the  servant  takes 
the  risk  of  the  service  prestipposes  that  tbe  master  has  performed  the  duties 
of  caution,  care,  and  vigilance  which  the  law  casts  upon  him.  Booth  v.  Rail- 
road Co.,  73  N.  Y.  40.  It  Is  those  risks  alone,  which  cannot  be  obviated  by  tbe 
adoption  of  reasonable  measures  of  precantion  by  the  master,  that  the  serv- 
ant assumes." 

See,  also,  Buckley  v.  Ore  Co.  (Sup.)  2  N.  Y.  Supp.  133,  affirmed  in  117 
N.  Y.  615,  23  N.  E.  1131 ;  Cunningham  v.  Paving  Co.,  49  App.  Div. 
3S0,  03  X.  Y.  Supp.  357;  Vanesse  v.  Coal  Co.,  159  Pa.  St.  403,  28 
Atl.  200. 

"It  may,  we  think,"  said  the  court  of  appeals  in  McGovem  v.  Rail- 
road Co.,  123  N.  Y.  280,  287,  25  N.  E.  373,  374,  "be  laid  down  as  a 
general  rule  that  the  dangers  connected  with  such  a  business  [that 
is,  employments  either  dangerous  in  themselves,  or  made  so  by  the 
carelessness  of  those  who  carry  them  on],  which  are  unavoidable 
after  the  exercise  by  the  master  of  proper  care  and  precaution  in 
guarding  against  them,  are  risks  incident  to  the  employment,  and 
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are  assumed  by  those  who  coiwent  to  accept  employment  under  such 
circunifitajiees.  But  those  dangers  which  are  known,  and  can  he 
mitigated  or  avoided  by  the  exercise  of  reasonable  care  and  precau- 
tion on  the  part  of  those  carrying  on  the  business,  and  injuries  from 
which  happen  through  neglect  to  exercise  such  care,  are  not  incident 
to  the  business,  and  the  master  is  generally  liable  for  damages  oc- 
curring therefrom."  The  injury  in  this  case  came  from  the  neglect 
to  exercise  care  in  avoiding  a  danger  known  to  the  master,  and  which 
could  have  been  easily  avoided,  and  which  affected  a  place  furnished 
to  the  servant  to  work  in.  For  such  n^lect  the  master  is  liable, 
under  settled  and  well-established  rules.  The  case  was  submitted 
to  the  jury  in  a  charge  remarkably  favorable  to  the  defendant,  and 
containing  no  errors  available  to  it.  The  damages  are  not  claimed 
to  be  excessive,  and  the  judgment  and  order  should  be  afSrmed 

Judgment  and  order  affirmed,  with  costs.    All  concur. 

(59  App.  Dlv.  114.) 

FOGABTT  V.  BOGBBT. 

CBnpreme  Court,  Appellate  Division,  Second  Department    Mareta  8,  1901.) 

2?koi.ige:*ce— Unkafr  PnEKisEs— Injuries— QnEsTioN  for  Jury. 

Plaintiff,  seeing  a  sign  "Flat  to  Let,"  and  desiring  to  hire  one,  rang  the 
basouent  t)eU  of  the  premises  for  tlie  purpose  of  making  inquiries,  after 
dark.  A  person  opened  a  window,  and,  turning  towards  such  window, 
plaintiff  fell  down  an  unguarded  cellar  way,  of  which  she  was  ignorant 
The  sign  notified  persons  to  call  at  another  place,  but  plaintiff  did  not  see 
Budi  notice.  Btld,  in  an  action  against  the  owner,  that,  though  the  notice 
to  Inquire  at  another  place  was  not  an  invitation  to  apply  on  the  premises, 
it  was  error  to  dismiss  the  complaint  since,  as  the  owner  had  constructed 
a  doorway  and  bell  apparently  for  general  use,  he  owed  a  duty  of  exercising 
some  care  to  render  the  premises  reasonably  safe  for  one  calling  for  a 
legitimate  purpose,  and  it  was  for  the  Jury  to  say  whether  such  care 
bad  lieen  ezerciaed. 

Appeal  from  trial  term.  Kings  county. 

Action  for  injuries  by  Margaret  Pogarty  against  Seba  M.  Bogert. 
Prom  a  judgment  dismissing  the  complaint,  plaintiff  appeals.    Re- 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIBSOH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Stephen  B.  Jacobs  (Richard  A.  Rendich,  on  the  brief),  for  appellant. 
Frmik  G.  Wild,  for  respondent. 

HIRSCHBERG,  J.  The  first  trial  .of  this  case  resulted  in  a  dis- 
missal of  the  complaint,  but  the  judgment  entered  thereon  was  re- 
versed by  this  court.  F(^rty  v.  Bogert,  43  App.  Div.  430,  60  N.  Y. 
Supp.  81.  It  then  ai^ared  that  the  plaintiff,  seeing  a  sign  upon  the 
house  No.  28  First  place,  in  the  borough  of  Brooklyn,  "Flat  to  Let," 
and  desiring  to  hire  a  flat,  rang  the  basement  bell  of  the  premises 
for  the  purpose  of  making  inquiries.  The  basement  gate  is  under  the 
stoop,  and  is  reached  by  a  flagged  walk  skirting  a  grass  plot,  and 
terminating  with  two  steps  (down)  to  a  stone  platform,  40^  inches 
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square.  Standing  on  this  platform,  and  facing  the  basement  gate 
and  bell,  the  house  is  to  the  left,  and  immediately  behind  is  a  flight 
of  stone  steps  leading  to  the  cellar,  and  unguarded.  There  is  a 
window,  the  greater  portion  of  which  is  directly  over  these  steps. 
When  the  plaintiff  pulled  the  bell  on  the  night  in  question  this  window 
was  raised  by  a  servant  of  one  of  the  occupants  of  the  building,  and, 
turning  to  communicate  with  her,  the  plaintiff  was  at  once  pitched 
down  the  cellar  steps,  and  injured. 

The  first  nonsuit  waa  reversed  because  the  display  of  the  notice 
mentioned  "by  a  houseowner  upon  the  premises,  in  the  absence  of  any 
direction  therein  to  apply  elsewhere,  constitutes  an  implied  invita- 
tion to  persons  desiring  such  apartments  to  apply  there  for  informa- 
tion concerning  the  rooms  thus  offered  for  rent,"  and  therefore  the 
plaintiff  was  to  be  "regarded  as  having  properly  gone,  at  the  invita- 
tion of  the  defendant,  to  the  basement  gate  of  the  defendant's  apart- 
ment house."  In  this  connection,  Mr.  Justice  Bartlett  said:  "It  may 
be  that  the  case  will  present  a  different  aspect  when  the  defense  is 
put  in.  For  example,  an  invitation  to  come  upon  the  premises  could 
hardly  be  predicated  of  the  display  of  a  notice  which  directed  persons 
desiring  to  hire  flats  to  apply  at  some  other  address."  On  this  trial 
it  was  proven  that  the  notice  contained  the  words,  "Flat  to  Let.  Ap- 
ply to  -Bergen  &  Son,  314  Court  street."  These  were  in  "large  dark 
letters,"  excepting  that  the  words  "Apply  to"  were  in  letters  only  half 
the  size  of  the  others.  The  plaintiff  testified  that  all  she  saw,  how- 
ever, was  the  words  "Flat  to  Let,"  and,  knowing  that  in  that  vicinity 
the  janitors  generally  live  in  the  basement,  she  applied  there,  rather 
than  at  the  front  door  on  the  stoop.  She  says  it  was  dark,  but  she 
found  the  bell  pull  by  feeling.  There  was  an  electric  light  in  the 
street  in  front  of  the  adjoining  premises,  but  the  evidence  is  to  the 
effect  that  the  grass  plot  casts  the  cellar  way  in  shadow,  and  that  the 
stairs  cannot  be  seen.  The  plaintiff  testified  that  she  did  not  see  them, 
and  did  not  know  of  thejr  existence;  and  she  further  testified  that, 
while  she  was  acquainted  with  the  different  ways  the  houses  were 
buat  in  that  neighborhood,  she  had  never  seen  the  cellar  way  of  a 
house  constructed  like  this  one. 

The  learned  trial  justice  nonsuited  this  time  because  of  the  affirma- 
tive proof  not  only  that  the  sign  was  no  invitation  to  apply  on  the 
premises,  but  was  a  direct  admonition  to  apply  elsewhere.  To  this 
extent  he  was  clearly  correct.  But  the  conclusion  does  not  follow 
that  "the  plaintiff  went  upon  tiie  premises  uninvited."  The  construc- 
tion by  the  owner  of  the  premises  of  the  flagged  pathway  from  the 
sidewalk  to  the  basement  gate,  with  a  bell  pull  for  communication 
with  the  inmates,  is  an  implied  invitation  to  use  the  same  for  all  law- 
ful and  proper  purposes  of  communication,  in  the  absence  of  any  evi- 
dence tending  to  restrict  the  use  to  the  occupants  of  the  building.  A 
person  ringing  the  doorbell  of  a  house,  not  wantonly  or  in  mischief, 
but  in  good  faith,  for  civil  inquiries,  is  neither  a  trespasser  nor  a 
mere  licensee,  but  is  in  the  position  of  one  rightfully  there,  on  the 
implied  assurance  of  ordinary  safety  which  is  furnished  by  the  pres- 
ence and  the  purpose  of  the  bell.  To  such  a  person  the  owner  owes 
the  duty,  at  least,  of  exercising  that  degree  of  care  which  will  render 
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him  reasonably  safe,  provided  he  exercise  all  reasonable  care  himself. 
The  case  is  distinguishable  from  that  of  a  technical  trespasser,  or  one 
on  the  premises  by  license  or  mere  sufferance,  who  enters  at  his  own 
risk,  nsing  the  premises  as  they  are,  and  in  favor  of  whom  no  duty 
of  care  or  vigilance  exists  beyond  abstention  from  affirmative  negli- 
gence, and  the  avoidance  of  intrinsically  dangerous  springs,  snares, 
etc.  The  plaintiff  having  seen  on  the  sign,  even  as  the  resalt  of  her 
own  indifference  or  inattention  only,  the  fact  that  a  flat  in  the  house 
was  to  let,  could  still  lawfully  ring  the  doorbell  to  inquire  about  it, 
and,  even  had  she  noticed  that  applications  were  to  be  made  elsewhere, 
she  might  nevertheless  lawfully  inq^uire  of  the  janitor  on  the  premises 
on  which  floor  the  flat  was  located,  or  any  other  pertinent  matter,  an 
answer  to  which  might  avoid  all  necessity  of  calling  on  the  agents. 
Doorbells  are  occasionally  rung  for  the  mere  purpose  of  inquiring  the 
way  or  the  residence  of  some  one  in  the  neighborhood,  or  in  the  busi- 
ness of  vending  wares.  In  all  such  cases  the  bell  must  be  regarded, 
in  the  absence  of  limitation  or  warning,  as  at  least  an  implied  invita- 
tion. And  if  the  place  where  the  caller  is  impliedly  invited  to  stand 
for  the  purpose  of  securing  communication  with  the  occupants  of  the 
house  is  dangerous,  because  of  the  absence  of  ordinary  care,  as,  for 
instance,  if  the  platform  or  stoop  gave  way  because  of  long-existing 
neglect  and  decay,  it  cannot  be  said  that  the  owner  has  not  failed  in 
tiie  discharge  of  a  lawful  duty  or  obligation.  The  principle  is  equally 
applicable  to  the  iifamediate  propinquity  of  a  dark  cellar  stairway,  or 
may  be  so  in  the  judgment  of  a  jury.  The  language  of  Mr.  Justice 
Bartlett  in  this  case  on  the  former  a^^al  is  still  pertinent: 

"Tbe  drcnmstances  thna  justifying  the  Inference  that  there  was  an  invita- 
tion to  tbe  plaintiff  to  enter  for  the  purpose  of  Inquiry,  the  question  Is  pre- 
sented whether  tbe  proximity  of  the  cellar  steps  to  the  basement  gate  did  not 
render  It  negligent  on  the  part  of  the  defendant  to  ask  strangers  to  come  there 
'Without  In  gome  manner  warning  them  of  the  liability  to  which  they  were 
exposed  of  breaking  their  necks  by  taking  a  sliiele  step  backward  from  the 
gate.  •  •  •  Even  in  the  dark,  one  would  Hardly  expect  that  a  single 
step  back  from  the  place  where  she  stood  before  a  basement  gate  would  pre- 
cipitate her  down  a  flight  of  stone  steps  into  a  cellar." 

The  authorities  cited  by  the  respondent  are  all  distinguishable  ft*om 
this  case.  In  Victory  v.  Baker,  67  N.  Y.  366,  the  deceased  was  not  in 
the  factory  on  the  invitation  of  the  owner,  either  express  or  implied. 
Page  370: 

"He  was  not  there  upon  the  business  of  the  defendants;  but  upon  the 
business  of  his  employer.  He  entered  by  a  way  not  intended  to  be  used  as 
an  entrance  to  the  factory,  and,  although  the  workmen  and  occasionally  other 
persons  used  it,  it  was  in  disregard  of  the  manifest  Intention  of  tbe  defendants, 
as  indicated  by  the  fences  and  other  arrangements  of  the  property.  It  is  not 
necessary  to  say  that  the  deceased  was  a  trespasser,  but,  at  most,  he  was 
there  by  tbe  sufferance  of  the  defendants,  and  he  took  the  risks  attendant  upon 
his  being  In  the  factory  In  the  actual  condition  in  which  It  wns.  A  man  may 
make  an  excavation  on  his  own  land,  and  leave  It  unguarded,  without  Incur- 
ring any  liability  to  persons  passing  over  the  land,  with  bis  license  or  permis- 
sion, who  may  be  injured  by  falling  into  it  Hounsell  v.  Smyth,  7  C.  B.  (N.  S.) 
729;  Bolch  v.  Smith,  7  Hurl.  &  N.  736.  If  the  owner  places  a  spring  gun  on 
his  premises,  or  does  other  like  act  Imminently  dangerous  to  human  life,  and 
designed  to  endanger  it,  he  may  be  held  responsible,  even  to  a  trespasser;  but 
the  facta  in  this  case  do  not  bring  It  within  the  principle  upon  which  the  lia- 
bility In  the  case  supposed  rests.  So,  also,  where  one  allows  a  dangerous 
09  N.Y.fi 
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place  In  tbe  nature  of  a  trap  to  exist  on  bis  premlsea,  he  will  be  responsible 
for  an  Injury  caused  thereby  to  persons  -who,  by  his  Invitation,  express  «r 
Implied,  go  thereon.  The  case  of  a  customer  who  goes  to  trade  at  a  store, 
or  of  a  guest  at  an  Inn,  are  examples  where  the  relatlo{>  between  tbe  parties 
Imposes  a  duty  to  make  his  premises  reasonably  safe  for  those  who  by  his 
Invitation  enter  them.  Chapman  v.  Rothwell,  1  BL,  BL  ft  EL  16B;  Indermaur 
V.  Dames,  L.  K.  1  a  P.  274,  I*  E.  2  O.  P.  311." 

In  Beck  v.  Carter,  68  N.  Y.  283,  the  same  distinction  was  observed, 
and  the  rule  is  stated  in  the  headnote  tliat: 

"Where  the  owner  of  land,  expressly  or  by  Implication,  Invites  others  to 
come  upon  his  land,  If  he  permits  anything  In  tbe  nature  of  a  snare  to  exist 
thereon,  which  results  in  Injury  to  one  availing  himself  of  the  Invitation,  and 
who  at  the  time  Is  exercising  ordinary  care,  such  owner  is  answerable  for 
the  consequences.  If,  however,  he  gives  but  a  bare  permission  to  cross  the 
premises,  the  licensee  takes  the  risk  of  accidents  in  nelng  the  premises  in  the 
condition  in  which  they  are." 

In  McAlpin  v.  Powell,  70  N.  Y.  126,  a  fire  escape  was  used  by  the 
tenants  as  a  balcony,  and  the  landlord  was  held  not  liable  for  an  acci- 
dent resniting  from  its  unsafe  condition,  because  he  gave  neither 
license  nor  permission  for  sach  nse,  and  there  wa«  no  indication  that 
it  was  designed  to  be  eo  used. 

In  Larmore  v.  Iron  Co.,  101  N.  Y.  391,  4  N.  E.  752,  the  person  in- 
jured was  on  the  premises  without  inAitation,  and  the  case  was  distin- 
guished in  the  headnote  "from  one  where  the  person  injured  is  an  em- 
ploy6  of  the  owner,  or  where  the  injury  is  caused  by  some  dangerous 
thing  placed  by  the  owner  upon  the  premises,  without  giving  warning 
thereof,  or  where  the  owner,  in  the  prosecution  of  his  own  purpose 
or  business,  invites  another,  either  expressly  or  impliedly,  to  come 
upon  his  land,  who  is  injured  by  unreasonable  or  concealed  dangers, 
or  where  a  licensee  is  injured  by  some  affirmative  negligence."  The 
court  said  (page  395, 101  N.  Y.,  and  page  754,  4  N.  E.): 

"So,  also,  where  tbe  owner  of  land,  In  the  prosecution  of  his  own  purpoees 
or  business,  or  of  a  purpose  or  business  In  which  there  is  a  common  interest, 
invites  another,  either  expre§Sly  or  impliedly,  to  come  upon  his  premises,  be 
cannot,  with  Impunity,  expose  him  to  unreasonable  or  concealed  dangers,  as, 
for  example,  from  an  open  trap  In  a  passageway.  Xbe  duty  in  this  case  Is 
founded  upon  the  plainest  principles  of  Justice.  Corby  v.  UlU,  4  C.  B.  (N.  S.) 
656;  Smith  v.  Docks  Ck>.,  L.  R.  3  C.  P.  320;  Holmes  V.  Railway  Co.,  L.  R.  6 
Bxch.  123." 

The  distinction  between  a  licensee  and  one  on  the  premises  by  im- 
plied invitation  is  also  recognized  in  Cusick  v.  Adams,  115  N.  Y.  55,  21 
N.  E.  673,  and  Sterger  v.  Van  Siclen,  132  N.  Y.  499.  30  N,  E.  987,  16 
L.  R.  A.  640;  while  in  Bond  v.  Smith,  113  N.  Y.  378,  21  N.  E.  128, 
the  decision  was  based  upon  a  failure  to  establish  freedom  from  con- 
tributory negligence,  and  lack  of  proof  that  the  area  was  a  public 
nuisance,  which  the  lower  court  had  held  it  to  be. 

The  case  of  Guichard  v.  New,  84  Hun,  54,  31  N.  Y.  Supp.  1080,  is 
to  some' extent  a  direct  authority  in  favor  of  the  maintenance  of  tiiis 
action.  While  the  court  in  that  case  did  not  decide  just  what  the  in- 
jured boy's  status  was,  the  rule  was  laid  down  that  the  fact  that  a  per- 
son who  has  sustained  personal  injuries  while  in  a  building  belonging 
to  another  is  technically  a  trespasser  will  not,  as  a  matter  of  law,  pre- 
clude a  recovery  of  damages  from  the  owner  for  the  injuries  he  has 
sustained.    In  this  case  it  is  unnecessary  to  go  so  far.    It  is  sufficient 
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to  hold  that  where  the  owner  of  property  has  constructed  a  doorway 
and  bell,  ai^arently  for  general  use,  he  owes  to  those  who  may  call  for 
any  legitimate  purpose  the  duty  of  exercising  some  care,  to  the  end 
that  it  m&y  be  reasonably  safe  for  them  to  stand  there  and  ring;  and 
that  it  is  for  a  jury  to  determine  whether  the  presence  of  an  unguard- 
ed stairway  so  near  that  an  instinctive  motion  or  turn  towards  one  in 
the  house,  who  responds  to  the  ringing,  will  precipitate  the  caller 
down  the  stairs,  is  consistent  with  the  exercise  of  such  care. 
The  jadgment  and  order  should  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  granted;   costs  to  abide  the 
event.    All  concur,  except  SBWBLL,  J.,  taking  no  part. 


(59  App.  Dlv.  12.) 

BRUSH  V.  CITY  OF  NEW  TOKK. 

(Bnpreme  Oourt,  Appellate  DiTisIon,  Beeood  Department.    March  8,  1901.) 

L  UuNiciFAi.  CoKPOBATiom  ~  Btrbktb  —  Dbfkcts  —  Injuries  —  Acnox — Evi- 
dence—SnFFiCTKScY. 

Plaintiff's  intestate,  sitting  on  the  front  seat  of  an  Ice  wagon,  on  the 
left  side,  handed  the  lines  to  his  helper,  a  competent  driver.  The  street 
was  opta  to  the  public,  but  was  not  peved.  The  team  was  traveling  at  a 
fast  walk.  The  helper  was  watching  the  team,  and  did  not  see  a  rut  on 
the  left-band  side  of  the  track,  and  the  wheel  dropped  into  it,  producing  a 
Jolt.  '  The  helper  heard  a  scream,  and,  taming,  found  deceased  under  the 
wagon  wheels;  the  front  ones  having  passed  over  him,  causing  Injuries 
from  which  he  died.  The  rut  was  from  8  to  18  Inches  in  depth,  2  or  3 
feet  in  length,  and  7  to  10  Inches  in  width,  and  had  been  tn  that  condition 
for  a  month  or  more.  Htld,  that  the  evidence  was  sufflclent  to  sustain  a 
Judgment  for  plaintiff. 

8.  Bamk— Duty  op  Citv— PERFORMANrE— Qdestios  for  Jury. 

The  street  being  open  to  the  public,  the  city  owed  intestate  the  duty  of 
using  reasonable  care  to  make  the  highway  reasonably  safe  for  the  pur- 
poses for  which  it  was  dedicated;  and  whether  the  street,  with  such  a 
mt  in.  It,  was  in  a  reasonably  safe  condition,  and  the  dty  had  exercised 
reasonable  care,  were  questions  of  fact  for  the  Jury. 

8.  Bamk — Prbvioits  Accident. 

The  fact  that  an  accident  had  never  been  caused  by  the  rut  would  not 
relieve  the  city  from  negligence  in  not  guarding  against  It,  since  it  should 
be  foreseen  that  such  a  hole  would  sooner  or  later  cause  an  injury. 

L  BaXK — tONTRIBUTOBY    NeOIjIGK>'CK. 

Tbe  drtver  being  on  the  right-hand  side  of  the  wagon,  and  not  In  a  posi- 
tion to  see  the  rut,  which  was  not  an  obvious  defect,  plalntifiT's  Intestate 
was  not  guilty  of  contributory  negligence,  as  a  matter  of  law,  since  he  and 
the  helper  were  not  bound  to  anticipate  the  rut  and  Its  dangers,  but  only  to 
exercise  the  degree  of  care  called  for  by  the  kind  of  road  over  which  they 
were  traveUDg. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Ellen  Brush,  as  administratrix  of  the  estate  of  WOliam 
H.  Brush,  deceased,  against  the  city  of  New  York,  for  the  death  of 
intestate.  From  a  judgment  in  favor  of  {daintiff,  defendant  appeals. 
Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSGB- 
BEBQ,  JENKS,  and  SEWELL,  JJ. 

Lake  D.  Stapleton,  for  appellant. 
William  Band,  Jr.,  for  respondent. 
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WOODWARD,  J.  This  aetion  was  brought  by  an  administratrix 
to  recover  damages  for  the  death  of  her  intestate,  alleged  to  be  caused 
through  the  negligence  of  the  city  in  permitting  a  street  to  be  out  of 
repair.  On  the  23d  day  of  September,  1899,  between  5  and  6  o'clock 
in  the  evening,  while  it  was  still  light,  the  plaintiff's  intestate,  who 
was  the  driver  upon  an  ice  wagon,  handed  the  lines  to  his  helper,  a 
man  who  had  driven  for  20  or  25  years,  for  the  purpose  of  taking  a 
chew  of  tobacco.  The  helper  drove  down  Forty-Third  street,  in  the 
borough  of  Brooklyn,  and  turned  into  First  avenue.  When  30  to  40 
feet  in  this  avenue,  the  driver  of  the  team  testifies  that: 

"I  struck  a  rat  or  something,  and  went  Into  a  bole.  I  don't  know  what  it 
was.  And  he  went  to  put  the  tobacco  In  his  pocket,  and  I  went  to  hand  him 
the  lines  over,  and  somebody  y eiled,  and  I  pulled  the  team  up;  and  be  was  in 
between  the  two  wheels  of  the  wagon." 

Taking  the  view  of  the  evidence  which  appears  to  have  been  taken 
by  the  jury,  plaintiff's  intestate  was  sitting  on  the  seat  on  an  ordinary 
ice  wagon,  on  the  left-hand  side.  He  had  handed  the  lines  to  his 
helper,  who  was  a  competent  driver,  and  was  engaged  in  taking  a  chew 
of  tobacco.  To  do  this,  he  reached  around  into  his  hip  pocket;  and, 
the  last  his  helper  saw  of  him  upon  the  wagon,  he  was  in  the  act  of 
restoring  the  plug  of  tobacco  to  his  pocket.  The  helper,  who  testifies 
that  he  was  watching  the  team,  to  keep  them  out  of  trouble,  did  not 
observe  that  there  was  a  rut  on  the  left-hand  side  of  the  track  in  which 
the  wagon  was  moving  forward;  and  the  front  wheel  of  the  wagon 
dropped  into  this  rut,  producing  a  jolt.  Simultaneously  the  driver 
heai-d  some  one  scream  or  "holler,"  and,  on  turning  round  to  hand  the 
lines  to  plaintiff's  intestate,  he  discovered  that  he  was  off  the  wagon. 
Later  he  discovered  the  man  between  the  wheels;  the  forward  portion 
of  the  wagon  having  passed  over  him,  producing  injuries  from  which 
he  subsequently  di^.  One  witness,  who  saw  plaintiff's  intestate  at 
the  moment  of  the  accident,  testifies  that  he  "bonnced"  off;  and  there 
is  BufScient  evidence  to  support  the  conclusion  of  the  jury  that  plain- 
tiff's intestate  came  to  his  death  by  being  thrown  from  the  wagon  on 
which  he  was  riding,  and  while  in  the  exercise  of  a  reasonable  degree 
of  care,  by  reason  of  the  wagon  wheel  dropping  into  the  rut  in  First 
avenue.  The  defendant  appeals  from  the  judgment,  and  from  the 
order  denying  a  motion  for  a  new  trial,  and  urges  various  points  with 
so  much  ot  ability,  and  which  are  combated  with  equal  energy  and 
insight  into  the  law,  that  we  are  constrained  to  review  the  authorities. 

Tlie  appellant  urges  that: 

•The  plaintiff  can  In  no  event  prevail  unless  the  claim  be  sanctioned  that  a 
municipal  corporation  is  liable  for  damages  in  a  civil  action  for  injuries  alleged 
to  be  caused  by  permitting  to  exist  an  indentation  made  by  wagon  wheels  in 
the  soft,  sandy,  or  dirt  surface  of  an  unpaved,  unimproved,  road,  which  is  in  a 
state  of  nature,  In  a  sparsely-settled,  trndeveloped,  and  remote  part  of  a  large 
city." 

It  is  true,  as  urged  by  the  appellant,  that  the  defendant  was  not 
compelled  to  pave  the  street;  but  the  authorities  to  which  our  atten- 
tion is  called — and  they  are  numerous — concur  in  holding  that  where 
a  power  is  conferred  on  public  ofQcers  or  a  municipal  corporation  to 
make  improvements,  such  as  streets,  sewers,  etc.,  and  keep  them  in  re- 
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pair,  the  duty  to  make  them  is  quasi  judicial  or  discretionary,  involving 
a  determination  as  to  their  necessity,  requisite  capacity,  location,  etc., 
and  for  a  failure  to  exercise  tliis  power,  or  an  erroneous  estimate  of 
the  public  needs,  no  civil  action  can  be  maintained;  but  when  the  dis- 
cretion has  been  exercised,  and  the  street  or  improvement  made,  the 
duty  of  keeping  it  in  repair  is  ministerial,  and  for  neglect  to  perform 
such  a  duty  an  action  by  the  party  injured  will  lie.  Urquhart  v. 
City  of  Ogdensbnrg,  91  N.  Y.  67,  71,  and  authorities  there  cited;  Sey- 
mour v.  Village  of  Salamanca,  137  N.  Y.  364,  368,  33  N.  E.  304,  and 
anthority  cited;  Saulsbury  v.  Village  of  Ithaca,  94  N.  Y.  27,  30.  First 
avenue,  in  the  borough  of  Brooklyn,  was  at  the  time  of  this  accident 
open  to  the  use  of  the  public.  It  cannot  be  said,  as  a  matter  of  law, 
that  the  municipality  owed  the  plaintiff  the  duty  of  paving  this  street, 
nor  yet  that  it  owed  him  the  duty  of  macadamizing  it  or  of  making  any 
particular  improvement;  but  it  did  owe  him  the  duty  of  using  a  rea- 
sonable degree  of  care  to  make  this  highway  reasonably  safe  for  the- 
purposes  for  which  it  was  dedicated  to  the  public  (Beltz  y.  City  of 
Yonkers,  148  N.  Y.  67,  70,  42  N.  E.  401),  and  it  is  usually  a  question, 
for  the  jury  whether  this  doty  has  been  performed.  There  are  no  pre- 
sumptions of  negligence.  It  must  be  established  by  the  evidence. 
But,  where  there  is  evidence  from  which  the  jury  may  properly  and 
reasonably  conclude  that  there  was  negligence,  the  plaintiff  has  a 
right  to  go  to.  the  jury.  Morris  v.  Railway  Co.,  148  N.  Y.  182,  185, 
42  N.  E.  579.  When,  in  the  case  at  bar,  the  plaintiff  and  defendant 
had  agreed  that  First  avenue,  at  the  point  where  this  accident  oc- 
enrred,  was  an  unpaved,  and,  in  a  measure,  unimproved,  thoroughfare,, 
they  had  placed  before  the  jury  the  conditions  necessary  to  inform 
them;  and  it  was  for  the  jury  to  say  whether  a  rut  from  8  to  18  inches 
in  depth,  2  to  3  feet  in  length,  and  7  to  10  inches  in  width,  which  had 
remained  in  that  condition  for  a  period  of  a  month  or  more, — probably 
much  longer, — was  a  reasonably  safe  condition  for  a  street  of  this 
character,  and  whether  the  municipality  had  exercised  a  reasonable 
degree  of  care  in  the  matter.  The  fact  that  some  of  the  witnesses 
testify  that  there  was  a  stone  down  in  this  hole  does  not  alter  the 
l^al  aspects  of  the  case,  nor  complicate  the  question  of  fact.  The 
question  is  whether  there  was  a  condition  of  the  highway,  at  the  point 
where  this  accident  occurred,  which  the  municipality,  in  the  exercise 
of  that  reasonable  degree  of  care  which  it  owed  to  the  plaintiff  and 
the  public  generally,  should  have  anticipated  would  produce  this  or 
other  accidents  to  persons  lawfully  using  the  highway,  or  to  their 
property;  and  there  was  evidence  before  the  jury  to  enable"  them  to 
determine  this  question. 

This  case  does  not  come  within  the  rule  laid  down  in  Hubbell  v. 
Citv  of  Yonkers,  104  N.  Y.  434,  439, 10  N.  E.  858,  and  Glasier  v.  Town 
of  Hebron,  131  N.  Y.  447,  30  N.  E.  239,— that  where  an  accident  is 
one  which  never  happened  before,  and  which,  in  its  character,  is  such 
as  not  to  naturally  occur  to  prudent  men  to  guard  against  its  happen- 
ing at  all,  it  cannot,  when  in  the  course  of  years  it  does  happen,  fur- 
nish good  ground  for  a  charge  of  negligence  in  not  foreseeing  its  possi- 
ble happening,  and  guarding  against  the.  remote  contingency.  In  both 
of  these  cases  the  facts  were  such  that  no  one  was  bound  to  anticipate 
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an  accident,  while  In  the  present  case,  if  the  jnry  believed  the  evidence 
in  the  strongest  light  in  which  it  was  placed,  it  could  hardly  be  doubted 
that  sooner  or  later  some  one  must  sustain  an  injury  from  such  a  hole 
in  the  highway.  In  the  last-cited  case,  where  a  horse  had  backed 
a  cutter  down  an  embanlnuent,  throwing  the  occupants  of  the  cutter 
into  the  water,  the  court  say,  "It  is  claimed  from  the  evidence  that  in 
no  other  way  than  directly  at  right  angles  with  the  road  could  a  horse 
and  cutter  be  driven  into  or  reach  the  pond  frwn  the  highway;"  and  it 
was  under  these  circumstances  that  the  court  held  that  the  case  came 
within  the  rule  of  Hubbell  v.  City  of  Yonkers,  supra,  which  was  a  case 
where  a  horse  ran  over  a  curb  line,  across  a  sidewalk,  and  down  an 
embankment  on  the  other  side. 

We  are  of  opinion  that  it  cannot  be  said,  as  a  matter  of  law,  that 
the  plaintiff's  intestate  was  guilty  of  contributory  negligeice.  The 
evidence  indicates  that  he  had  turned  over  the  team  to  his  he^r,  who 
was  a  driver  of  experience.  The  helper  testified  that  he  was  watching 
the  team  to  keep  it  out  of  trouble,  and,  being  on  the  right-hand  side 
of  the  wagon,  he  was  not  in  a  position  to  see  the  rut  on  the  left-hand 
side.  It  was  not  a  conspicuous  defect,  so  as  to  come  within  the  rule 
that  liability  does  not  aMach  where  the  defect  is  known  and  obvious; 
and  all  that  was  required  either  of  the  helper  or  of  plaintiff's  intestate 
was  that  he  should  exercise  a  reasonable  degree  of  care.  They  were 
not  bound  to  anticipate  this  rut,  with  its  dangers.  They  were  only  to 
exercise  the  degree  of  care  called  for  by  the  kind  of  road  over  which 
they  were  traveling,  and  it  can  hardly  be  said  that  it  is  negligent  to 
sit  upon  the  seat  of  a  wagon,  prepared  for  that  particular  purpose, 
in  passing  along  the  highways  of  a  great  city,  with  the  team  in  the 
hands  of  a  competent  helper,  traveling  no  faster  than  a  fast  walk. 
We  think  this  case  comes  within  the  i"ule  suggested  in  Schafer  v. 
Mayor,  etc.,  154  N.  Y.  466,  472,  48  N.  E.  749,  751,  and  that,  "if  he  had 
survived  the  accident,  it  would  have  been  necessary  for  him,  in  order 
to  meet  the  burden  of  proof,  to  state  what  he  did  and  what  he  tried 
to  do,  fully  and  explicitly;  bat,  as  he  is  dead,  less  evidence  is  required 
of  his  personal  representatives."  The  facts  and  cu-cumstances  were 
before  the  jury.  There  was  some'  evidence  of  an  exercise  of  the  de- 
gree of  care  which  might  be  considered  necessaiy  under  the  circum- 
stances, and  we  are  not  disposed  to  disturb  the  judgment.  We  have 
examined  all  of  the  authorities  cited  on  the  part  of  the  appellant, 
and  are  unable  to  discover  any  ground  upon  which  the  case  may  be 
reversed.  The  charge  of  the  learned  trial  justice  stated  the  law  fully, 
as  favorably  as  the  defendant  had  any  right  to  expect,  and,  the  evi- 

>nce  being  such  as  to  support  the  verdict,  the  judgment  should  stand. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 

jsts.    All  concur. 
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(59  App.  DIv.  76.) 

PBOPLE  ex  reL  CROMWEJLIi,  Town  Clerk,  t.  SBAMAN.  Town  SnperrlsoT. 
(Supreme  Conrt,  Appellate  Dlvlsloa,  Second  Department.    March  8,  1901.) 

L   McmCIPAL  COKFOBATIOHS  —  EZFENDITDRB  OF    MoNKT  — BOBDS — IbSUANCB— 

Mandaudb. 

Laws  1890,  c  569,  g  190,  as  amended  by  Laws  1900,  c.  295,  autborizea  a 
town  to  expend  money  for  the  purcbase  of  a  site  and  the  erection  of  a 
town  house  on  a  vote  of  the  electors  therefor,  and  the  Issuance  of  bonds 
In  payment  thereof,  to  be  signed  by  the  supervisor.  The  electors  of  a 
town  voted  a  sum  for  the  constmctlon  of  a  town  house  alone  In  expecta- 
tion of  the  donation  of  a  site.  Held,  that  the  statute  permitted  the  voting 
of  the  money  for  the  erection  of  a  bouse  without  also  providing  for  the 
purchase  of  a  site  therefor. 
t.  Same. 

LawB  1890,  c  569,  {  190,  as  amended  by  I/Bws  1900,  c.  295,  authorizing 
a  town  to  expend  money  for  the  purchase  of  a  site  and  the  erection  of  a 
town  honse  on  a  vote  of  the  electors,  and  the  issuance  of  bonds  therefor, 
to  be  signed  by  the  supervisor,  does  not  require  the  ballots  on  an  election 
for  the  expenditure  of  money  for  the  erection  of  a  house,  and  not  in- 
dudlng  the  purchase  of  a  site,  to  state  the  site  on  which  the  building  is  to 
be  located. 

Appeal  from  special  term,  Orange  county. 

Mandamns  by  the  people,  on  the  relation  of  Henry  W.  Cromwell, 
town  clerk  of  tte  town  of  Woodbury,  Orange  county,  N.  Y.,  against 
James  W.  Seaman,  supervisor  of  such  town,  to  compel  the  issue  of  cer- 
tain bonds.  Prom  an  order  granting  a  peremptory  writ,  the  defend- 
ant appeals.    Order  affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWABD,  HIBSCH- 
BERO,  JENKS,  and  SEWEIJi,  JJ. 

A.  H.  P.  Seeger,  for  appellant. 
Qraham  Witschief,  for  respondent. 

HIBSCHBERG-,  J.  Conceding,  but  without  deciding,  that,  where 
it  is  evident  tlmt  a  serious  question  of  validity  may  arise,  the  court 
will  not  compel  the  issuing  of  municipal  bonds  by  peremptory  man- 
damus, the  order  appealed  from  nevertheless  finds  ample  support.  By 
section  190  of  the  town  law  (chapter  569,  Laws  1890),  as  amended  by 
chapter  295  of  the  Laws  of  1900,  the  electors  of  a  town  in  which  there 
shall  not  be  a  town  house  are  authorized  at  any  biennial  town  meeting 
or  at  a  special  town  meeting  to  vote  a  sum  of  money  by  ballot  "for  the 
purchase  of  a  site  and  the  building  of  a  town  house";  and,  if  such  sum 
is  not  raised  by  tax  in  one  installment,  the  town  board  may  borrow 
the  sum  necessary  to  purchase  such  site  and  build  such  house  by  the 
issue  of  bonds,  to  be  signed  by  the  supervisor  and  attested  by  the  town 
clerk.  Pursuant  to  this  legislative  authority,  the  electors  of  the  town 
of  Woodbury,  in  Orange  county,  at  a  special  town  meeting  held  on 
the  24th  day  of  July,  1900,  voted  the  sum  of  ?5,000,  as  appears  by  the 
form  of  the  ballot  cast,  "for  the  purpose  of  erecting  a  town  house." 
The  town  board  decided  to  raise  the  money  by  the  issue  of  bonds,  but 
the  supervisor  refuses  to  sign  them. 

The  main  contention  urged  on  his  behalf,  as  stated  in  the  brief  of 
the  learned  counsel  for  the  appellant,  is  that  the  statute  "does  not 
authorize  this  issue  of  bonds,  because  that  section  [190,  as  amended] 
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permits  an  issue  only  for  the  erection  of  a  town  hall  and  the  purchase 
of  a  site;  not  for  either."  The  construction  thus  contended  for  is 
a  veiy  narrow  one,  and  no  good  reason  is  assigned  why  it  should  be 
adopted.  The  st-atute  does  not  say,  either  in  terms  or  by  necessary 
implication,  that  the  money  necessary  for  a  site  cannot  be  voted 
separately  from  money  with  which  to  construct  the  building,  or  that 
money  necessary  for  a  building  cannot  be  voted  if  the  town  already 
has  a  site;  nor  does  the  ballot  as  cast  necessarily  indicate  that  the 
money  to  be  raised  was  not  intended  to  include  the  purchase  of  a  site 
as  necessarily  incident  to  "erecting  a  town  house."  The  papers  in  the 
record,  however,  show  that  the  town  expects  a  suitable  site  to  be 
donated,  and  that  the  money  voted  has  been  accordingly  limited  in 
amount  to  the  sum  required  for  the  purposes  of  construction.  On  the 
appellant's  theory,  if  such  a  site,  in  all  respects  satisfactory  to  the 
electors,  had  been  actually  conveyed  to  the  town  before  the  election  in 
question  was  held,  the  election  would  be  void,  unless  it  included  in  its 
scope  the  wholly  useless  expense  of  voting  money  with  which  to 
purchase  another  site.  And  the  same  result  would  follow  from  the 
logic  of  his  contention  if  the  town,  having  a  site  and  town  house 
thereon,  should  lose  the  house  by  flre  or  otherwise,  without  insurance, 
or  with  insurance  inadequate  to  restore  the  building.  In  the  case 
suggested  it  would  manifestly  be  necessary  to  raise  money  in  order  to 
build  a  new  house,  but  surely  that  separable  purpose  need  not  be 
coupled  at  the  election  with  the  proposition  to  buy  an  additional  site 
as  tiie  sole  condition  of  legality.  It  is  to  be  noted  that  the  condition 
under  which  the  statute  authorizes  the  vote  to  be  taken  is  that  "there 
shall  not  be  a  town  house"  in  the  town,  not  that  there  must  be  neither 
a  house  nor  site;  thus  indicating  that  the  law  embraces  the  site  as  an 
incident  to  the  building,  or  contemplates  conditions  under  which  but 
the  one  purpose  may  be  required. 

The  learned  counsel  further  contends,  as  a  corollary  to  his  xiosition, 
that  the  true  constmction  of  the  statute  requires  that  the  ballot  cast 
by  the  electors  should  fix  the  site;  in  other  words,  that  the  proposition 
submitted  to  the  electors  should  include  the  location  of  the  site  as 
contemplated.  This  is  a  claim  wholly  beyond  the  assertion  and  im- 
port of  the  statute  itself,  and  no  rule  of  construction  is  advanced  to 
justify  the  reading  of  the  requirement  into  the  law  by  judicial  action. 
Section  191  of  the  statute  provides  that  "sites  shall  be  purchased 
and  houses  erected  by  the  town  board  in  the  name  of  the  town,  and 
shall  be  controlled  by  the  town  board."  While  the  law  is  wholly 
silent  on  the  express  subject  of  the  selection  of  a  site,  the  authority 
here  conferred  is  sufficient  to  include  the  choice  of  a  site  as  a  neces- 
sary incident  to  its  purchase,  just  as  the  adoption  of  a  plan,  including 
the  selection  of  material,  design,  etc.,  must  be  deemed  to  be  embraced 
within  the  authority  given  to  build  the  house. 

The  other  grounds  of  objection  urged  relate  to  alleged  irregulari- 
ties not  affecting  the  merits  of  the  controversy,  and  certainly  not 
affording  legal  justification  to  the  supervisor  in  opposing  the  wishes  of 
the  electors. 

The  order  should  be  aflinned,  with  |10  costs  and  disbursements. 
All  concur. 
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PETERSON  T.  OBOVER  et  aL 

(Snpreme  Court,  Appellate  Division,  Fourtb  Department    March  12,  1901.) 

Apfkai.  and  Errok — Exceptions  Revibwablk. 

Where  no  exceptions  to  the  conclusions  of  the  trial  court  are  filed  by 
the  appellants,  the  review  of  the  appellate  division  Is  limited  to  the  ezcej)- 
tlona  taken  by  them  during  the  trial. 

Appeal  from  special  term,  Cayuga  county. 

Action  by  Christopher  Peterson,  as  executor,  against  Loran  Grover 
and  others.  Prom  a  judgment  in  favor  of  the  plaintiff,  the  defendants 
appeal.    Affirmed. 

Argued  before  ADAMS,  P.  J.,  and  McLESSAH,  SPBma,  WIL- 
LIAMS, and  LAUQHLIN,  JJ. 

Harry  T.  Dayton,  for  appellants. 

G.  Earle  Treat,  for  guardian  ad  litem. 

Oscar  Tryon,  for  respondent. 

ADAMS,  P.  J.  This  case,  so  far  as  we  can  discover,  presents  noth- 
ing for  this  court  to  review.  The  appellants  Grover  have  filed  no 
exceptions  to  the  conclusions  of  the  trial  court,  and  consequently  aa 
to  them  we  are  limited  to  a  consideration  of  the  exceptions  taken 
during  the  trial.  Elliott  v.  Van  Schaick,  26  App.  Div.  587,  50  N.  Y. 
Supp.  432;  Ainley  v.  Railway  Co.,  47  Hun,  206.  The  record  discloses 
but  a  single  exception  available  to  these  appellants,  and  this  was  to 
the  admission  of  evidence  which  could  not,  by  any  possibility,  have 
proved  prejudicial  to  their  rights.  So  far  as  the  defendant  Winslow 
is  concerned,  he  does  not  appear  to  have  appealed  from  the  judgment 
at  all.  We  are  of  opinion,  therefore,  that  the  judgment  should  be 
affirmed,  with  costs.    Judgment  affirmed,  with  costs.    All  concur. 


<59  App.  Dlv.  187.) 

BRIE  R.  CO.  T.  STEWARD  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    March  8,  1901.) 

L  CosDKMNATioM  Phockeoihos — Special  I'koceedingb— Action — Appeal,. 

Under  Code  Clr.  Proc.  c.  23,  authorizing  condemnation  of  private  prop- 
erty for  public  use,  a  proceeding  in  condemnation  is  a  "special  proceeding," 
and  not  an  "action";  and  hence  no  appeal  can  be  tal^en  In  such  proceed- 
ings under  the  general  statute  authorizing  appeals  in  actions. 

2.  Samk— .IrnoMENT— -Ohder. 

Under  Code  Civ.  Proc.  §  1356,  authorizing  an  appeal  from  an  '(order"  In 
a  ppi'clal  proceeding,  an  appeal  cannot  be  taken  from  a  Judgment  for 
plaintiff  a'vrarding  condemnation  and  appointing  commissioners  to  appraise 
value  of  the  condemned  property  In  condemnation  proceedings,  since  such 
a  judgment  is  not  an  order. 

1  Same— OnoER— PiNAi-  Determination. 

A  Judgment  for  the  plaintiff  In  condemnation  proceedings,  awarding  con- 
demnation and  appointing  commissioners  to  appraise  value.  Is  not  an  order 
finally  determining  such  proceedings,  so  as  to  entitle  defendant  to  appeal. 

Appeal  from  special  term. 

Condemnation  proceedings  by  the  Erie  Railroad  Company  against 
Mary  Anna  Steward  and  others.    From  a  judgment  awarding  con- 
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demnation  and  appointing  commissioners,  defendants  appeal.    On 
motion  to  dismiss.    Granted. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWABD,  HIBSCH- 
BERQ,  JENKS,  and  SEWELL,  JJ. 

Taylor  &  Seymour,  for  appellants. 
Charles  F.  Brown,  for  respondent 

SEWELL,  J.  This  proceeding  was  iitstituted  by  the  respondent 
ander  the  condemnation  law  (chapter  23,  Code  Civ.  Proc).  The  issue 
joined  was  tried  at  a  special  term,  the  nsnal  judgment  was  entered, 
and  from  that  judgment  the  defendants  appealed. 

It  is  a  special  proceeding,  and  not  an  action.  In  re  South  Market 
St,  80  Hun,  246,  29  N.  Y.  Supp.  1030;  In  re  Rafferty,  14  App.  Div. 
55,  43  N.  Y.  Supp.  760.  Special  provision  is  made  by  this  statute  for 
the  trial  of  the  issues  raised  by  the  petition  and  answers,  for  a  de- 
cision, judgment,  and  final  order,  and  for  appeals  therefrom.  The 
whole  proceeding  forms  an  independent  and  complete  system  of  pro- 
cedure specially  created  by  the  legislature  for  the  condemnation  of 
real  property.  There  is  no  provision  of  the  statute  permitting  an 
appeal  from  a  judgment  in  favor  of  the  plaintiff  in  such  a  jwoceeding. 
The  only  express  authority  for  an  appeal  from  the  judgment  directed 
to  be  entered  is  section  3376,  Code,  which  provides: 

"If  a  trial  has  been  had  and  Judgment  entered  in  favor  of  the  defendant, 
the  plaintiff  may  appeal  therefrom  to  the  aiH>eUate  division  of  the  supreme 
court  within  the  time  provided  for  appeals  from  Judgments  by  title  four  of 
chapter  twelve  of  this  act,  and  all  the  provisions  of  said  chapter  relating  to 
appeals  from  judgments  shall  apply  to  such  appeals;  and  on  the  bearing  of  the 
appeal  the  appellate  division  may  affirm,  reverse,  or  modify  tbo  Judgment,  and 
in  case  of  reversal  may  grant  a  new  trial,  or  direct  that  Judgment  be  entered 
in  favor  of  the  plalutltT.  If  the  Judgment  is  affirmed,  costs  shall  be  allowed  to 
the  respondent;  but.  If  reversed  or  modified,  no  costs  of  the  appeal  Bhall  be 
allowed  to  either  party." 

The  only  other  statutory  provision  for  an  appeal  in  this  proceeding 
is  contained  in  section  3375,  which  provides: 

"Appeal  may  be  tilven  to  the  appellate  division  of  the  supreme  court  from 
the  final  order,  within  the  time  provided  for  appeals  from  orders  by  title  four 
of  chapter  twelve  of  this  act;  and  all  the  provisions  of  such  chapter  relating 
to  appeals  to  the  appellate  division  of  the  supreme  court  from  orders  of  the 
special  term  shall  apply  to  such  appeals.  Such  appeal  will  bring  up  for  review 
all  the  proceedings  subsequent  to  the  Jiid};nient,  but  the  judgment  and  pro- 
ceedings antecedent  thereto  may  be  reviewed  on  such  appeal,  if  the  appellant 
states  in  his  notice  that  the  same  will  be  brought  up  for  review." 

There  is  nothing  in  the  provisions  of  this  chapter  which  directly  or 
by  necessary  implication  takes  away  the  power  of  this  court  to  review 
any  exercise  of  discretion  by  the  sjHicial  term  in  these  proceedings, 
and  this  power  of  review  was  asserted  in  Re  Brooklyn  El.  R.  Co.,  87 
Hun,  88,  33  N.  Y.  Supp.  881,  in  Manhattan  Ry.  Co.  v.  O'Sullivan,  6 
App.  Div.  571,  575,  40  N.  Y.  Supp.  326,  and  in  Re  New  York  &  Brook- 
lyn Bridge,  137  N.  Y.  95,  32  N.  E.  1054,  where  the  authority  of  the 
general  terms  to  review  an  order  of  the  special  terms  setting  aside  the 
report  was  distinctly  affirmed;  the  court  holding  that  it  was  not  in- 
tended to  limit  the  ordinary  review  of  special  tenn  orders  in  these 
proceedings,  and  that  such  limitations  cannot  be  implied  from  the 


Digitized  by 


Google 


Snp.   Ct.)  ERIE   B.  00.  V.  STEWARD.  59 

direct  authority  to  appeal  from  a  final  order.  Ibe  qneation  of  the 
constraction  of  this  statute  with  reference  to  the  right  of  the  defeod- 
ant  to  appeal  from  the  judgment  entered  in  favor  of  the  plaintiff,  pur- 
snant  to  the  provisions  of  section  3369,  has  not  been  discussed  or 
expressly  decided  in  any  reported  case.  In  Ee  Broadway  &  S.  A. 
E.  Co..  69  Hun,  ^75,  23  N.  Y.  Supp.  609,  a  demurrer  to  the  petition 
was  overruled,  and  the  opinion  states: 

**Aii  order  was  nude  appointing  coanulssloners  of  appraisal,  and  from  sucli 
«rder  this  appeal  is  taken." 

It  does  not  appear  that  a  judgment  was  entered  in  that  proceeding, 
and  it  may  be  that  the  decision  of  the  court  was  expressed  in  the  form 
of  an  order.  However  that  may  be,  the  right  of  a  defendant  to  appeal 
from  an  interlocutory  judgment  entered  pursuant  to  the  provision.a 
of  section  3369  was  apparently  not  considered.  All  the  court  decided 
in  that  case,  as  to  the  right  of  appeal,  was  that  the  general  provisions 
of  the  Code  are  applicable  to  these  proceedings,  so  far  as  they  are  not 
inconsistent,  and  that  by  section  1356  an  appeal  may  be  taken  from 
an  order  affecting  a  substantial  right  made  in  a  special  proceeding. 

In  the  case  of  Village  of  Champlain  v.  McCrea,  165  N.  Y.  264,  59 
N.  E.  S3,  no  motion  was  made  in  the  supreme  court  to  dismiss  the  ap- 
peaL  The  only  question  considered  or  decided  by  the  conrt  of  appeals 
in  reference  to  the  right  of  appeal  was  whether  the  order  appealed 
from  was  a  final  order  within  the  meaning  of  the  constitution  and 
subdivision  1,  §  190,  of  the  Code  of  Civil  Procedure,  and  therefore  ap- 
pealable as  a  matter  of  right  to  that  court. 

The  legislature  apparently  intended,  by  the  provision  for  a  review  of 
the  judgment  and  all  proceedings  upon  an  appeal  from  the  final  order, 
that  the  determination  of  the  court  upon  the  question  of  the  plaintiff's 
right  to  condemnation  should  be  conclusive  until  the  entry  of  the  final 
oi^r,  when  the  proceeding  is  finally  concluded,  unless  it  is  in  favor 
of  the  defendant,  in  which  case  the  judgment  also  has  the  effect  of 
ending  the  proceeding,  in  the  sense  that  the  plaintiff  can  go  no  farther 
without  appealing.  The  statute  simply  gives  an  appeal  at  the  close 
of  the  proceeding  to  the  party  aggrieved  by  the  particular  determina- 
tion then  authorized  to  be  made, — if  in  favor  of  the  defendant,  from 
the  judgment,  by  the  plaintiff;  if  in  favor  of  the  plaintiff,  from  the 
final  order,  by  the  party  aggrieved.  The  effect  of  these  provisions  is 
to  give  to  each-party  one  appeal  from  a  determination.  They  prevent 
appeals  piecemeal,  and  are  in  harmony  with  the  general  provisions  of 
the  Code  relating  to  appeals,  which  give  the  right  of  appeal  only  to 
the  party  aggrieved  by  the  judgment.  Section  1204,  Code  Civ.  Proc. ; 
Hooper  t.  Beecher,  109  N.  Y.  609,  15  N.  E.  742;  Village  of  Canan- 
daigua  v.  Benedict,  13  App.  Div.  600,  43  N.  Y.  Supp.  630.  U  the  legis- 
lature has  omitted  making  any  provision  for  such  an  appeal,  it  is  clear 
that  none  can  be  taken;  for  the  right  of  apjteal  is  entirely  statutory, 
and  can  be  taken  only  from  such  judgments  as  are  designated  express- 
ly or  impliedly  by  the  statute  autliorizing  the  appeal.  Garczynski 
V.  Russell,  75  Hun,  512,  27  N.  Y.  Supp.  461. 

The  Code  permits  appesils  (1)  fmm  judgments  finally  determining 
actions,  (2)  from  orders  finally  determining  special  proceedings,  and 
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^)  from  orders  made  in  such  an  action  or  special  proceeding.  This 
"judgment"  is  not  a  judgment  or  an  order  in  an  action;  and  this 
leaves  the  appellants  no  ground  to  stand  upon  here,  unless  they  can 
show  that  it  is  an  ordei*  in  a  special  proceeding.  No  valid  reason 
seems  to  exist  why  this  word  "judgment"  should  not  be  construed  ac- 
cording to  its  natural  and  ordinary  signification.  It  cannot  be  doubt- 
ed that  the  legislature  had  the  right  to  direct  a  judgment  to  be  entered 
during  the  progress  of  a  special  proceeding,  or  to  authorize  an  appeal 
therefrom  by  either  party;  and  no  reason  is  urged  why  it  should  be 
construed  to  be  an  order.  That  it  is  a  determination  of  the  court  en- 
tered as  a  judgment  in  a  legal  proceeding,  in  wliich  only  the  amount  of 
the  damages  and  costs  is  reserved,  is  obvious.  It  adjudges  and  deter- 
mines the  rights  of  the  parties,  and  is  conclusive  in  its  character  as  to 
all  questions  litigated  or  which  might  have  been  litigated  in  the 
proceeding.  If  in  favor  of  the  defendant,  it  determines  that  the  plain- 
tiff is  not  entitled  to  condemnation;  if  in  favor  of  the  plaintiff,  it 
adjudges  that  condemnation  of  the  real  property  described  is  neces- 
sary for  the  public  use,  and  that  the  plaintiff  is  entitled  to  take  and 
hold  the  same  for  that  purpose.  It  appears  from  a  consideration  of 
the  whole  chapter  that  the  legislature  intended  to  make  a  distinction 
between  judgments  and  orders.  Provision  is  made  in  one  section  for 
the  entry  of  a  judgment,  in  another  for  an  order,  while  other  sections 
provide  for  an  appeal  from  each.  There  is  no  doubt  or  uncertainty 
in  regard  to  the  intention  of  the  lawmakers.  The  language  of  each 
section  is  clear  and  explicit,  and  neither  can  be  altered  or  enlarged, 
so  as  to  include  the  other  or  any  term  not  within  its  spirit  or  purpose. 

It  is  true  that  a  ''judgment"  is  defined  to  be  a  determination  of  the 
rights  of  the  parties  in  the  action  (section  1200) ;  and  subdivision  20, 
§  3343,  provides  that,  in  construing  the  Code,  the  word  "judgment" 
refers  to  a  judgment  in  a  civil  action.  But  section  3343  also  provides 
that  this  rule  of  construction  is  to  be  observed  only  when  a  contrary 
intent  is  not  expressly  declared  In  the  provision  to  be  construed,  or 
is  not  plainly  apparent  from  the  context  thereof.  It  is  "plainly  appar- 
ent" that  the  word  "judgment"  in  this  section  of  the  condemnation 
law  was  not  intended  to  refer  to  a  judgment  in  a  civil  action,  from 
the  fact  that  the  Code  has  in  express  language  provided  for  just  such 
a  determination  in  a  special  proceeding,  for  the  enforcement  of  that 
judgment,  and  for  an  appeal  therefrom.  It  is  also  to  be  observed 
that  the  condemnation  law  was  not  made  a  part  of  the  Code  of  Civil 
Procedure  until  1890;  and,  as  it  was  thereby  intended  to  prescribe  a 
method  of  procedure  in  a  particular  class  of  cases  (section  3383,  Code), 
its  provisions  are  to  be  regarded  as  exceptions  to  the  general  aud 
earlier  provisions  of  the  Code  when  they  are  necessarily  inconsistent. 
In  re  Murray  Hill  Bank,  153  N.  Y.  199,  210,  47  N.  E.  298;  Buffalo 
Cemetery  Ass'n  v.  City  of  Buffalo,  118  N.  Y.  61,  65,  22  N.  E.  962; 
Lvddy  V.  City  of  Long  Island,  104  N.  Y.  218,  222,  10  N.  E.  155; 
Petroleum  Co.  v.  Lacey,  63  N.  Y.  422,  426. 

I  am  of  the  opinion  that  the  determination  directed  to  be  entered 
upon  the  decision  of  the  judge  or  referee  is  an  interlocutory  judgment ; 
and,  as  there  is  no  general  provision  of  the  Code  relating  to  appeals 
from  such  judgments  in  special  proceedings,  the  provisions  of  this 
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law  are  exclusive,  and  the  defendants  can  only  review  the  judgment 
appealed  from  by  appealing  from  the  linal  order,  as  provided  by  sec- 
tion 3375  of  the  Code. 

Without  considering  the  other  question  presented,  my  conclusion, 
ther^ore,  is  that  the  appeal  herein  should  be  dismissed,  with  f  10 
cMts.    All  concar.  *• 


(5Q  App.  DIv,  143.) 
MAGUIRB  et  aL  T.  SUPREME.  COUNCIL,  CATHOLIC  BENEVOLENT 

LEGION,  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    March  8,  1901.) 

L  IitsuRANCR— Beneficial  Associations— Dbsionatior  of  Benefictart— Ul- 
tra Vibes — Pi.ea  Available  to  Society  Onlt. 

Tbe  certificate  of  Incorporation  of  a  beneficial  society  stated  that  the 
benefit  fund  should  be  paid  "to  tbe  family  or  dependents  of  such  member 
as  he  shall  have  directed";  and  a  by-law  of  the  society  provided  that  a 
member  In  good  standing  could  surrender  his  certificate,  and  have  a  new 
one  Issued,  payable  to  such  legal  beneficiary  as  he  might  direct  A  mem- 
ber who  bad  allowed  his  membership  to  lapse  for  ^failure  to  pay  dues 
named  bis  niece  as  beneficiary,  on  reinstatement  In  consideration  of  bis 
•later  (his  niece's  mother)  paying  his  dues.  Beld,  in  an  action  by  bis  widow 
and  children  against  tbe  beneficiary  to  recover  the  insurance,  that  the 
contention  that  the  designation  of  the  beneficiary,  being  neither  of  the 
deceased's  family  nor  dependent  on  him,  was  ultra  vires  of  tbe  society, 
was  not  available  to  the  plalntlfts,  but  to  tbe  society  alone. 

In  an  action  by  the  widow  and  children  of  a  deceased  member  of  a  bene- 
ficial society  against  the  beneficiary  named  In  the  certificate,  the  conten- 
tion that  the  designation  of  the  beneficiary,  who  was  not  a  member  of  de- 
ceased's family  or  dependent  on  blm,  was  ultra  vires  of  the  society,  was 
not  available  to  the  plaintiffs,  where  they  did  not  bave  possession  of  a 
benefit  certificate  as  a  basis  for  their  claim. 

Appeal  from  special  term,  Kings  county. 

Action  by  Mary  Magnire  and  others  against  the  Supreme  Council, 
Catholic  Benevolent  legion,  and  another,  to  recover  on  a  benefit  in- 
surance certificate.  From  a  judgment  in  favor  of  defendants,  plain- 
tiffs appeal.    AflSrmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  fflRSCH- 
BERG,  JENKS,  and  8EWELL,  JJ. 

Henry  P.  Burr,  for  appellants. 
Tliomas  F.  Magner,  for  respondents. 

JENKS.  J.  This  is  an  appeal  by  the  plaintiffs  from  a  judgment  of 
the  special  term  in  favor  of  the  defendant  Kate  Maguire.  Tftie  plain- 
tiffs are.  respectively,  the  widow  and  the  children  of  Thomas  Maguire, 
deceased,  and  the  defendant  Kate  Maguire  is  his  niece.  In  1888 
Thomas  Maguire  became  a  member  of  the  defendant  the  Supreme 
<,'ouncil.  Catholic  Benevolent  Legion,  and  received  its  benefit  certifl- 
«ute.  entitling  the  beneficiary  named  therein  to  receive  $1,000  at  the 
di'ath  of  Maguire,  provided  that  at  that  time  he  was  in  good  standing. 
The  beneficiary  first  named  was  his  daughter,  the  plaintiff  Sarah 
Magnire.  In  1892,  as  authorized  by  the  laws  of  the  council,  Mag-iire 
surrendered  the  certificate,  and  received  a  new  certificate,  as  of 
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original  date  (1888),  wherein  the  beneficiary  named  was  Thomat 
Maguire's  son.  In  1899  Maguire  surrendered  the  second  certificate, 
and  received  a  new  certificate  as  of  original  date  (1888),  which  second 
certificate  bears  date  of  reissue  of  July  19,  1899,  and  names  as  the 
beneficiary  Kate  Maguire,  niece.  Some  time  before  May,  1899, 
Maguire  fell  into  arrears  for  dues.  He  was  notified  1^  the  council, 
and  asked  to  pay  them,  to  prevent  a  lapse  of  the  certificate,  but  re- 
fused to  pay;  stating  that  he  preferred  the  lapse  to  a  continuance  by 
payment  of  dues.  The  council  then  notified  the  son  Thomas,  then 
named  as  beneficiary,  and  aslied  him  to  pay  the  dues,  to  prevent  a 
lapse;  but  he  also  refused  to  pay  previous  or  coming  dues.  Thomas 
Maguire  was  suspended,  and  during  suspension  was  cut  off  from  all 
benefits,  as  were  his  beneficiaries.  Previous  to  his  reinstatement,  he 
went  to  his  sister,  the  mother  of  the  beneficiary  last  named,  and  asked 
her  to  take  up  the  certificate.  She  at  first  refused,  but  finally  said 
she  would  take  it  for  her  daughter  Kate.  Maguire  replied:  '"Diat 
will  just  do.  I  stood  for  her."  She  was  his  godchild.  His  sister 
then  advanced  him  .money  to  pay  his  debts  and  to  pay  the  examining 
physician,  and  thereafter  kept  the  insured  in  good  standing  until  his 
death.  Before  he  could  be  reinstated  he  was  examined  by  a  physician, 
balloted  for,  and  admitted  by  vote.  In  1881  the  defendant  was  incor- 
porated for  benevolent  purposes  under  the  laws  of  New  York.  The 
certificate  of  incorporation  states  that  the  benefit  fund  shall  be  paid 
"to  the  family  or  dependents  of  such  member  as  he  shall  have  direct- 
ed." This  action  is  brought  by  the  widow  and  the  children  of  the 
deceased  against  the  society  and  Kate  Maguire,  the  beneficiary,  on 
the  theory  that  the  insurance  was  payable  to  his  family  and  his  de- 
pendents, these  plaintiffs.  The  council  obtained  an  order  permitting 
it  to  deposit  in  court  to  the  credit  of  this  action  the  amount  of  the 
benefit,  and  was  thereupon  dismissed  from  the  action,  which  was  there- 
after litigated  between  the  other  parties  named.  The  learned  special 
term  gave  judgment  for  the  defendant.  The  by-laws  provide  that  a 
member  in  good  standing  may  at  any  time  surrender  his  benefit  cer- 
tificate to  the  secretary  of  the  council,  for  a  change  of  beneficiary,  and 
have  a  new  certificate  issued,  payable  to  such  legal  beneficiary  or 
beneficiaries  as  he  may  direct.  The  contention  of  the  plaintiffs  is 
that  the  designation  of  the  beneficiary  was  ultra  vires  the  council,  in 
that  she  was  neither  of  the  family  of  the  deceased,  nor  dependent  on 
him.  Such  a  contention  would  be  available  to  the  coimcil  alone. 
In  any  event,  it  cannot  be  maintained  by  the  plaintiffs,  who  have  no 
certificate,  and  who  came  into  court  without  any  basis  for  any  claim 
whatever.  Luhrs  y.  Supreme  Lodge  (Sup.)  7  N.  Y.  Supp.  487.  The 
council  takes  no  position  adverse  to  the  co-defendants,  but,  on  the 
contrary,  pays  the  money  into  court. 

The  judgment  must  be  affirmed  with  costs.    All  concur,  except 
SEWELL,  J.,  taking  no  part. 
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(G8  App.  IHv.  175.) 
In  re  OPENING  OF  SEVENTH  AVB.  IN  TOWN  OF  NEW  UTRECHT. 

(Supreme  CJotfft,  Appellate  Division,  Second  Department.    March  8,  1901.) 

Hdkicipal   Ck)RPORATioi»— Award  ok  DAHAeBS— Right  to  Avabi>— EFrsn 

OF  COKTEYANCK. 

The  state  was  the  owner  of  land,  acqtdred  at  a  tax  sale,  at  the  time 
of  the  (q)enjng  of  a  street  thereon,  and  an  award  of  damages  was  made 
to  the  state,  and  was  In  the  possession  of  the  comptroller  of  the  city  when 
the  property  was  sold  by  the  state.  The  letters  patent  from  the  state 
provided  that  It  granted,  released,  and  quitclaimed  all  the  rights,  title, 
and  interest  to  snch  land  acquired  throngh  the  tax  sale,  together  with  all 
of  the  rights,  hereditaments,  and  appurtenances  belonging  to  the  same. 
The  price  paid  by  the  purchaser  was  leas  than  one-fourth  of  the  damages 
awarded.  BeU,  that  the  language  of  the  deed  was  not  sufficient  to  trans- 
fer the  right  to  the  award  to  the  grantor,  though  the  description  included 
the  land  taken. 

Appeal  from  special  term,  Kings  cotinty. 

Petition  by  John  P.  Cleary,  in  proceedings  to  open  Seventh  avenne, 
to  recover  an  award  made  for  damages  and  claimed  by  the  state. 
From  an  order  in  favor  of  the  petitioner,  the  state  appeals.  Be- 
veraed. 

Ai^ed  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSOB- 
BERG,  JENKS,  and  8EWELL,  JJ. 

Clarence  W.  Francis,  for  appellant. 
James  A.  Bheehan,  for  respondent- 

SEWELL,  J.  The  state  of  New  York  acquired  title  to  lot  No.  4, 
Dntch  Tract,  the  property  described  in  the  petition  herein,  throngh 
a  sale  for  the  nonpayment  of  taxes,  and  was  the  owner  thereof  at  the 
time  of  the  proceeding  to  open  Seventh  avenue,  in  the  city  of  Brooklyn, 
in  the  year  1890.  The  state  continued  to  own  the  property,  subject  to 
the  easement  or  interest  acquired  by  the  city  in  a  portion  thereof, 
ontil  about  the  12th  day  of  January,  1900,  when  it  was  sold  by  the 
land  commissioners  of  tiie  state  of  New  York  to  one  Jane  Gilfeather, 
for  the  sum  of  |41,  who,  three  days  later,  conveyed  "all  her  right, 
titJe,  and  interest  in  said  property"  to  the  resi>ondent.  T3ie  lettere 
patent  provided  that  the  state  thereby  "granted,  released,  and  quit- 
claimed, and  by  these  presents  do  grant,  release,  and  quitclaim,  unto 
Jane  Gilfeather,  all  the  right,  title,  and  interest  acquired  by  us  from 
or  through  the  sale  for  taxes  made  by  the  comptroller  of  this  state  in 
the  years  1885  and  1890,  in  and  to  the  premises  described  as  follows: 
All  that  certain  piece  or  parcel  of  land  distinguished  as  Kings  county, 
New  Utrecht,  town  of  Dutch  Tract,  lot  four;  •  *  *  together  with 
all  and  singular  the  rights,  hereditaments,  and  appurtenances  to  the 
same  belonging,  or  in  any  wise  appertaining;  *  *  *  to  have  and 
to  hold  the  above  described  and  quitclaimed  premises  unto  the  said 
Jane  Gilfeather,  her  heirs  and  assigns,  forever;  •  •  •  and  these 
presents  shall  in  no  wise  operate  as  a  warranty  of  title."  The  sum  ot 
f252,  less  $58  assessed  for  benefits,  was  awarded  by  the  commissioners 
of  appraisement  and  assessment  to  the  state  of  New  York  as  owner  of 
the  said  land,  and  the  award  was  duly  confirmed  on  the  .Slst  day  of 
Mardi,  1801.    The  commissioners  retained  the  same  until  December, 
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1897,  when  they  delivered  it  to  the  comptroller  of  the  city  of  Brooklyn, 
"to  be  paid  to  the  one  entitled  thereto,"  and  some  time  thereafter  it 
was  transferred  to  the  comptroller  of  the  city  of  New  York,  who  now 
holds  the  same,  with  the  accrued  interest  thereon.  The  right  of  the 
state  to  the  award,  np  to  the  time  of  the  sale  of  said  lot,  is  not  disput- 
ed ;  and  the  questions  therefore  are  whether  the  purchaser  from  the 
state  obtained  title  to  the  award  by  and  through  the  letters  patent, 
and  whether  she  transferred  it  by  her  quitclaim  deed  to  the  re- 
spondent. 

It  is  well  settled  that  an  award  does  not  pass  upon  a  sale  of  land  as 
a  part  of  the  estate  conveyed  or  appurtenant  to  it,  and  that  a  deed  is 
not  effective  to  transfer  an  "award  unless  it  is  expressly  assigned  or 
described  and  intended  to  be  conveyed."  An  award  is  not  land,  and 
is  only  treated  as  land  in  equity  when  necessary  to  adjust  the  rights 
of  the  parties.  An  award  is  a  claim  or  right  personal  to  the  owner  of 
the  land.  It  is  personal  property  that  passes  at  death  to  the  personal 
representative,  and  not  to  the  heir.  Tliis  was  expressly  held  in  King 
V.  City  of  New  York,  102  N.  Y.  171,  6  N.  E.  395,  where  Judge  Finch, 
speaking  of  an  award,  declared  it  to  be  a  right  personal  to  the  owner 
of  the  land,  and  that  it  did  not  pass  by  deed  unless  expressly  described 
and  intended  to  be  transferred.    He  said : 

"It  was  not  In  terms  embraced  In  the  deed,  and  was  a  mere  right  of  action 
not  running  with  the  land.  The  damages  were  like  those  which  follow  a 
trespass  or  wrongful  taking  of  property,  although  the  wrong  Is  made  rightful 
by  the  legislative  authority,  and  the  damages  are  awarded  as  compensation. 
« That  has  been  held  In  cases  where  a  railroad  corporation  has  taken  an  own- 
er's land,  and  thereafter,  but  before  actual  assessment,  the  owner  conveyed 
the  land.  The  assessed  damages  have  been  awarded  to  the  owner  as  not  pass- 
ing by  the  deed." 

— ^And  cited  Navigation  Co.  v.  Decker,  2  Watts,  343;  McFadden  v. 
Johnson,  72  Pa.  St.  335. 

This  doctrine  was  also  asserted  in  Re  City  of  Rochester,  136  N.  T. 
83,  32  N.  E.  702,  19  L.  R.  A.  161,  where  the  question  was  also  in 
regard  to  the  ownership  of  an  award,  and  the  same  judge,  said: 

"The  appellant  further  contends  that  title  to  this  fund  passed  to  the  respec- 
tive purchasers  upon  the  foreclosure  sales  under  the  two  prior  mortgages, 
upon  the  ground  that  the  fund  stood  In  the  place  of  the  land.  It  was  to  be 
80  regarded  for  the  purpose  of  measuring  and  settling  the  rights  of  the  par- 
ties interested  (In  re  City  of  Rochester,  110  N.  Y.  159,  17  N.  E.  740;  Utter 
V.  Elchmond,  112  N.  Y.  610,  20  N.  B.  554);  but  the  paramount  right  of  the 
tlty  withdrew  from  the  lien  of  the  mortgages  the  water  right,  and  condemned 
and  transferred  it  to  the  city  free  and  discharged  from  the  mortgage  liens. 
That  occurred  before  either  sale.  The  balance  of  the  land  only  could  be 
sold  and  conveyed  on  the  foreclosure.  The  referee's  deed  could  convey,  and 
did  convey,  only  that  balance.  •  •  •  The  fund  was  not  sold.  It  simply 
remained  in  the  hands  of  the  court  for  distribution.  •  •  •  Neither  fore- 
closure gave  title  to  the  fund,  nor  altered  the  duty  of  proper  distribution  by 
tiie  court.  That  fund  was  the  product  of  a  paramount  proceeding,  which 
cut  off  every  right  in  the  water,  both  of  owners  and  incumbrancers,  so  that 
there  could  be  neither  sale  nor  foreclosure  as  to  that,  and  Instead  there 
remained  an  equitable  lien  upon  the  proceeds,  to  be  worked  out  by  the  court 
empowered  to  distribute." 

The  case  of  Gates  v.  De  La  Mare,  142  N.  Y.  307,  37  N.  E.  121,  cited 
by  the  respondent,  has  no  analogy  to  thi&    In  that  case  the  land 
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was  purchased  at  a  foreclosare  sale  prior  to  the  confirmation  of  the 
report  of  the  commissioners  of  estimate  and  assessment.  The  deed 
was  not  delivered  until  some  days  later,  and  the  court  held  that  the 
deed,  when  executed  and  delivered,  confirmed  the  sale  previously 
made,  and  transferred  the  award  to  the  purchaser. 

In  Magee  v.  City  of  Brooklyn,  144  N.  Y.  265,  39  N.  E.  87,  also  cited 
by  the  respondent,  the  doctrine  that  an  award  is  a  personal  claim, 
that  it  does  not  attach  to  the  land,  and  only  passes  when  it  is  ap- 
parent that  the  owner  so  intended,  is  fully  recognized.  In  that  case 
land  was  taken  under  an  act  providing  for  improving  a  street  in  the 
city  of  Brooklyn.  An  award  was  made  to  one  who  was  the  owner 
of  the  land  at  the  time  the  act  was  passed,  and  who,  before  the 
award  was  made,  had  sold  and  conveyed  the  lot  of  which  the  land 
taken  formed  a  part  by  full  covenant  deed,  purporting  to  grant  "all 
the  estate,  right,  title,  and  interest,  property,  possession,  claim,  and 
demand  whatsoever,  as  well  in  law  as  in  equity,  of  the  said  party  of 
the  first  part,  of,  in,  and  to  the  same,  and  every  part  and  parcel 
thereof."  No  attempt  was  made  by  the  city  to  actually  appropriate 
the  property  or  interest  condemned  until  about  18  years  after  the 
passage  of  said  act,  when,  through  several  mesne  conveyances,  all 
substantially  similar,  plaintiff  had  become  and  .was  the  owner.  The 
party  to  whom  the  award  was  made,  and  the  other  grantors  of  the 
land,  were  paid  for  it  precisely  as  if  the  title  had  not  been  affected, 
and  the  court  said: 

"The  city  now  having  taken  possession,  they  [the  grantors]  must  respond  to 
tbe  plaintiff  upon  their  covenants,  or  else  he  Is  entitled  to  the  award.  In 
eqnity  the  award  represents  that  portion  of  the  land  taken,  and,  under  the 
circumstances  of  the  case  and  the  broad  and  comprehensive  language  of  the 
deed.  It  can  fairly  be  said  that  the  parties  Intended  to  assign  the  award. 
Having  conveyed  tbe  land  with  full  covenants,  It  must  be  assumed  that  they 
intended  to  transfer  tbe  tblng  wblcb  represented  it,  which  was  tbe  money 
awarded  as  its  value."   ' 

The  principle  established  by  these  cases  seems  to  me  decisive  of 
this  appeal,  for  there  is  no  broad  or  comprehensive  language  in  the 
letters  patent  which  can  fairly  be  said  to  include  the  award  or  indi- 
cate an  intention  to  assign  it.  The  fact  that  the  description  includes 
the  portion  taken  by  the  city  is  immaterial,  for  only  the  balance  of 
the  land  could  be  conveyed  (In  re  City  of  Rochester,  supra),  and  it 
is  clear  that  the  reference  to  the  sale  for  taxes  was  only  for  the  pur- 
pose of  protecting  the  state  from  any  claim  which  the  grantee  might 
make  if  the  tax  title  should  prove  defective.  It  certainly  cannot  be 
claimed  that  this  description  of  the  right,  title,  and  interest  intended 
to  be  conveyed  referred  to  an  award  made  in  favor  of  the  state  more 
than  nine  years  before,  and  this  view  is  confirmed  by  the  consider- 
ation that  the  purchaser  paid  less  than  one-quarter  of  the  damages 
awarded,  and  then  in  the  hands  of  the  court  for  distribution. 

I  am  of  opinion  that  the  state  has  not  been  devested  of  its  title 
to  the  award,  and  that  the  order  of  the  special  term  should  be  re- 
versed, with  costs.    All  concar. 

60  N.T&— « 
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(58  App.  DIt.  671.) 

PEOPLE  T.   HILLMAN. 

(Supreme  Court,  Appellate  Dlvlsloii,  Second  Departmoit    March  8,  1901.) 

L  Food— Imitation  of  Buttkr — Penalties — Scpficiknct  of  Evidence. 

Laws  1893,  c.  838,  as  amended  by  Laws  1897,  c.  768,  prohibits  the  sale 
of  oleomargarine  manufactured  in  imitation  of  natural  butter.  The  evi- 
dence in  a  prosecution  thereunder  showed  the  sale  by  defendant  of  oleo- 
margarine containing  about  as  much  artificial  coloring  as  used  In  butter, 
and  in  dose  Imitation  thereof.  There  was  evidence  that  most  butter  con- 
tained artificial  coloring  matter,  but  there  was  no  evidence  of  the  color 
of  natural  butter,  except  that  some  was  nearly  white,  which  would  have 
been  the  case  of  the  oleomargarine,  bad  It  not  been  colored.  Defendant 
bought  the  oleomargarine  for  butter.  Held  Insufflcient  to  show  that  the 
oleomargarine  was  manufactured  as  an  imitation  of  natural  butter,  since 
the  evidence  shows  no  staadard  by  which  a  comparlaos  in  color  can  be 
made. 
2.  Same— Judicial  Notice. 

The  court  will  not  take  Judicial  notice  of  the  color  of  natoral  batter. 
In  a  prosecution  under  Laws  1803,  c.  338,  as  amended  by  Laws  1807,  c. 
768,  prohibiting  the  sale  of  oleomargarine  manufactured  In  Imitation  of 
natural  butter. 
&  Sauk. 

The  Intention  to  Imitate  the  color  of  natural  b«tter  need  not  be  shown 
In  a  prosecution  under  Laws  1803,  a  338,  as  amended  by  Laws  1897,  c. 
768,  prohibiting  the  sale  of  oleomargarine  manufactured  In  imitation  of  nat- 
ural butter,  since  it  is  immaterial. 

Hirschberg,  J.,  dissenting. 

Appeal  from  municipal  court,  borough  of  Brooklyn,  Fifth  district 
Action  by  the  people  a$i;ainst  Frederick  Hillman  to  recover  a  stat- 
utory penalty  for  the  sale  of  oleomargarine  manufactured  in  imita- 
tion of  natural  butter.    From  a  judgment  dismissing  the  complaint, 
plaintiff  appeals.    Affirmed. 

-■Vrgued  before  (K)ODRICH,  P.  J.,  and  WOODWAKD,  HEKSCe- 
BERa,  JE^'KS,  and  SEWELL,  JJ. 

Daniel  Underbill,  Jr.,  for  the  People. 
Henry  A.  PoweU,  for  respondent. 

G(X)DEICH,  P.  J.  The  action  is  brought  to  recover  a  penalty  un- 
der section  26  of  the  agricultural  law  (chapter  338,  Laws  1893,  as 
amended  by  chapter  768,  Laws  1897).  The  complaint  alleges  that 
the  defendant,  being  a  retail  grocer,  had  "in  his  possession,  for  sale, 
with  other  merchandise  and  stock,  at  his  said  place  of  business,  about 
thirty  pounds  of  a  certain  substance  •  •  •  made  in  imitation  of 
natural  butter;  ♦  •  •  said  substance  being  produced  •  •  • 
from  animal  or  vegetable  fats  •  •  •  other  than  from  pure  milk 
and  cream,  and  artificially  colored,  and  commonly  known  as  'oleo- 
margarine.' "  The  section  is  peculiar.  It  forbids  the  manufacture 
of  oleomargarine  or  any  article  in  imitation  or  semblance  of  natural 
butter,  or  the  mixing  of  certain  articles  "so  as  to  produce  any  article 
or  substance  or  any  human  food  in  imitation  or  in  semblance  at 
natural  butter,"  and  then  provides  that  no  person  shall  "sell,  keep 
for  sale  or  offer  for  sale  any  article,  substance,  or  compound  made, 
nianufaclured  or  produced  in  violation  of  the  provisions  of  this  sec- 
tion."   This  last  clause  forbids  the  selling  of  an  article  which  has 
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been  mantifactured  or  produced  in  imitation  or  semblance  of  butter. 
In  People  v.  Marx,  99  N.  Y.  377,  2  N.  E.  29,  the  conrt  declared  un- 
constitutional BO  much  of  the  section  above  referred  to  as  prohibited 
the  manufacture  or  sale  of  any  pure  and  wholesome  article  of  food 
as  a  substitute  for  natural  butter.  It  was  held  in  People  v.  Arens- 
berg,  103  N.  Y.  388,  8  N.  E.  736,  that  the  manufacture  of  an  article 
designed  simply  to  take  the  place  of  butter  is  not  an  offense,  and  that 
"the  vital  point  of  the  alleged  crime  is  the  manufacture  and  sale  of 
an  article  which  is  an  imitation  and  semblance  of  butter,  and  so  is 
calcnlated  to  deceive,  and  indicates  a  deceptive  purpose,  immediate 
or  ultimate."  Having  these  cases  in  mind,  we  decided  in  People  v. 
Meyer,  44  App.  Div.  1,  60  N.  Y.  Supp.  415,  that,  in  order  that  tiie 
express  prohibition  contained  in  section  26  "shall  be  deemed  consti- 
tutional, it  is  essential  to  construe  that  prohibition  with  the  remain- 
der of  the  section,  as  forbidding  only  the  manufacture  and  sale  of 
oleomargarine  when  it  is  manufactured  in  imitation  or  semblance 
of  natural  butter."  The  court  dismissed  the  complaint  in  the  present 
action  on  the  ground  that  the  plaintiflP  had  failed  to  show  "that  the 
substance  offered  for  sale  by  the  defendant  was  an  Imitation  of  nat- 
ural butter.  •  ♦  •  There  is  no  evidence  in  the  case  showing  what 
the  color  of  natural  butter  is,  excepting  that  some  natural  butter  is 
of  a  pearl  white."  The  only  evidence  on  this  subject  which  I  can 
find  is  that  of  Geisier,  who  analyzed  a  sample  of  the  article  which 
the  defendant  had  on  sale.    He  said: 

"I  found  It  to  be  a  compound  semblance  of  butter,  arttfldally  colored. 

•  •    •    Q.  It  was  a'  close   Imitation,    was   It  not,   of  butter?    A.  It   was. 

•  •  •  It  was  oleomargarine.  *  •  •  It  Is  a  compmmcl  which  had  been 
ehnmed  with  milk  and  salt  and  made  In  Imitation  of  butter.  •  •  •  Q. 
Now,  what  else  was  in  It?  A.  Fat  Q.  What  kUid  of  fat?  A.  Foreign 
fata.  •  •  *  I  mean  fata  which  have  not  been  produced  by  milk,  or  cream 
from  the  same.  •  •  •  This  was  not  made  from  fats  of  milk  or  cream 
from  tbp  same." 

He  further  testified  that  the  specific  gravity  of  the  fat  used  was 
considerably  less  than  that  of  butter  fat.    By  the  court: 

"What  makes  you  conclude  that  this  substance  was  made  In  Imitation  of 
butter?  A.  By  Its  general  appearance.  Its  taste,  and  physical  properties.  Q. 
A  substance  of  this  kind  could  be  made  without  necessarily  being  made  In 
Imitation  of  butter,  couldn't  It?  A.  It  could  be  made,  yes,  without  its  imitat- 
ing butter.  Q.  Then  how  did  you  determine  that  this  substance  was  made 
In  Imitation  of  butter?  A.  By  the  chemical  and  physical  properties  of  It. 
Q.  Merely  because  It  resembled  butter  in  appearance  tliat  it  was  made  In 
imitation  of  butter,  or  from  the  diomical  properties  of  it?  A.  From  the 
chemical  properties,  and  also  from  the  physical  properties.  Q.  That  Is  the 
only  reason  that  you  determine  that  It  was  made  In  Imitation  of  butter?  A. 
With  the  final  coloring  matter;  yea.  Q.  There  was  colorinsr  matter  In  tt? 
A.  Yes.  Q.  To  what  extent?  A.  In  amount.  I  did  not  dotermlne  It.  Q. 
Don't  yon  know  that  there  Is  an  artificial  coloring  matter  placed  In  most  but- 
ter? A.  Tes.  Q.  Do  you  know  whether  a  greater  desree  of  coloring  matter 
was  placed  In  this  substance  than  you  will  find  usually  In  natural  butter?  A. 
Perhaps  about  the  same  amount  Q.  If  this  artificial  coloring  matter  had  not 
been  in  the  substance,  what  would  Its  coloring  have  been?  A.  In  that  case 
it  would  be  pearl  white.  Q.  Did  you  ever  find  butter  of  that  color?  A.  I 
have  seen  some  that  was  very  light  colored.  Q.  Isn't  it  a  fact  known  to  you 
that  most  butter  has  a  coloring  matter  In  It?  A.  Most  of  the  butter  on  the 
market  i>  colored." 
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In  order  to  prove  that  the  article  in  question  had  been  mana- 
factured  to  imitate  in  color  natural  butter,  the  plaintiff's  counsel  at- 
tempted to  prove  the  color  of  natural  butter,  substantially  making 
imitation  the  basis  of  the  claim  for  recovery.  Geisier  testified  that 
most  of  the  butter  on  the  market  is  colored.  There  is  not,  and  from 
the  nature  of  things  there  cannot  be,  proof  of  a  fixed  and  prevailing 
color  of  butter  sold  on  the  market.  It  varies  in  color.  The  counsel 
in  his  brief  and  on  the  argument  asked  the  court  to  take  judicial  no- 
tice of  the  color  of  butter.  When  asked  for  the  color  of  which  judi- 
cial notice  should  be  taken,  he  could  not  designate  one.  No  more 
can  we.  We  have,  then,  no  standard  in  evidence  by  which  a  com- 
parison of  color  can  be  made  between  the  article  kept  by  the  defend- 
ant and  natural  butter;  and,  while  there  was  evidence  that  there  was 
coloring  matter  in  the  article,  it  does  not  follow  that  it  was  made 
an  ingi'edient  for  the  purpose  of  imitating  butter.  We  do  not  mean 
to  say  that  an  intention  to  imitate  must  be  shown.  It  is  sufficient 
if  the  result  of  the  manufacture  be  to  produce  an  article  in  semblance 
of  butter.  Whether  this  was  done  with  an  intent  to  imitate  butter 
is  immaterial.  It  is  true  that  the  defendant  admitted  that  he  bought 
the  article  as  and  for  butter  at  about  the  price  of  a  second  quality 
of  butter,  and  that  he  did  not  know  that  it  was  oleomargarine  until 
the  seizure  by  the  agent  of  the  agricultural  department.  But  we  can- 
not assume,  because  he  bought  it  as  or  for  butter,  that  the  defend- 
ant knew  or  supposed  that  it  had  been  manufactured  as  an  imita- 
tion or  semblance  of  natural  butter,  or  that  he  kept  it  for  sale  as 
an  imitation  of  butter.  The  gravamen  of  the  offense  is  that  the 
defendant  kept  it  for  sale  as  an  imitation  of  butter.  There  is  no 
evidence  of  such  fact.  The  only  evidence  is  that  the  defendant,  who 
was  asked,  "Did  you  sell  it  for  poor  butter  or  best  butter?"  replied, 
"I  did  not  sell  it  myself.  It  was  intended  for  second  butter.  Whether 
my  clerks  sold  it  for  second  or  best,  I  cannot  say."  The  evidence  is 
not  sufficient  to  prove  the  defendant  guilty  of  the  offense  described 
In  the  constitutional  part  of  the  statute. 

The  judgment  should  be  affirmed,-  with  costs.  All  concur,  except 
mESCHBERG,  J.,  who  dissents. 


(58  App.  Dlv.  596.) 

RUDOLPH  V.  AOKERMAN. 

(tSupreme  Court,  Appellate  Division,  Second  Department    March  8,  1901.) 

Stbekts— Dedication— Uevocation—Subse<<uknt  Statute. 

A  village  association  purchased  land  In  the  name  of  Its  president  which 
was  platted  with  streets  60  feet  wide,  and  the  plat  approved  by  the  asso- 
ciation, was  filed  with  the  county  clerk.  The  association  thereafter  passed 
a  resolution,  which  was  never  recorded,  authorizing  each  member  "to  set 
bis  fence  five  feet  on  the  sidewalli."  Lots  were  deeded  to  the  members 
in  accordance  with  the  plat,  but  fenced  and  used  for  50  years  In  accord- 
ance with  the  resolution.  Held,  that  the  street  was  a  public  highway  to 
Its  full  60-foot  width,  since  the  subsequent  statute  (Laws  1854,  c.  114) 
making  the  village  a  separate  road  district  and  Its  streets  public  highways 
60  feet  wide,  was  an  acceptance  of  the  dedication  thereof  by  the  gran- 
tors, which  their  resolution  had  not  revoked;  and  hence  an  abutting  owner, 
though  entitled  to  build  his  fence  5  feet  on  the  sidewalk,  was  not  entitled 
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to  erect  a  store  flre  feet  on  the  sidewalk,  asd  thereby  deiNdve  plaintiff  of 
ttls  view  of  tbe  street 

Appeal  from  special  term,  Westchester  county. 

Action  by  Henry  Budolph,  Jr.,  against  Mathilde  Ackerman  to  re- 
strain the  continuance,  and  compel  the  removal,  of  an  obstruction 
to  a  public  highway.  From  a  judgment  of  the  special  term  (64  N. 
T.  Buppk  460)  dismissing  the  complaint,  plaintiff  appeals.    Beversed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIKSCH-. 
BERG,  JENKS,  and  SEWELL,  JJ. 

Joseph  8.  Wood,  for  appellant. 
G.  0.  Appell,  for  respondent. 

WOODWABD,  J.  This  is  an  action,  addressed  to  the  equitable 
jurisdiction  of  the  court,  to  compel  the  removal  of  so  much  of  the 
defendant's  building  as  is  alleged  to  extend  over  and  upon  the  street 
or  highway  in  the  city  of  Mt.  Vernon  known  as  "West  First  Street," 
and  for  an  injunction  restraining  the  defendant  from  occupying  such 
part  of  the  building,  and  for  damages.  The  learned  court  at  special 
term  found  in  favor  of  the  defendant,  and  from  the  judgment  entered 
an  appeal  comes  to  this  court. 

Both  parties  concede  that  the  plaintiff  cannot  succeed  in  this  ac- 
tion unless  he  proves  that  a  portion  of  defendant's  store  is  built  upon 
the  public  highway, — ^a  limitation  upon  the  equitable  powers  of  this 
court  which  we  do  not  acknowledge ;  for  it  is  the  province  of  equity 
to  reach  all  wrongs  committed  upon  the  rights  of  others  for  which 
actions  at  law  afford  an  inadequate  remedy.  Taking  the  most  favor- 
able view  of  the  question  in  support  of  the  judgment  (some  of  the 
matters  not  appearing  of  record),  it  may  be  said  that  in  the  year 
1850  the  Home  Industrial  Association,  No;  1,  of  New  Yorii  City,  a 
nonincorporated  body  of  about  1,000  members,  made  up  a  general 
fund,  with  wliich  they  purchased  375  acres  of  land,  being  a  portion 
of  the  present  city  of  Mt.  Vernon.  One  John  Stevens  was  elected 
president  and  purchasing  agent  of  this  association,  and  on  their  be- 
half took  the  title  to  the  land  purchased.  On  the  18th  day  of  April, 
1851,  a  map  of  the  land,  platted  for  a  village,  made  by  a  surveyor, 
was  presented  to  the  association,  and  afterwards  approved;  and  on 
the  22d  day  of  December,  1851  (not  June  7th,  as  erroneously  stated 
in  the  decision  of  the  court  below),  this  map  was  filed  in  the  ofQce 
of  the  clerk  of  the  county  of  Westchester.  Upon  this  map  all  streets 
were  laid  out  60  feet  in  width.  On  the  26th  day  of  September,  1851, 
before  there  had  been  any  deeds  of  the  property  granted,  though 
it  may  be  assumed  from  what  subsequently  took  place  that  there 
had  been  an  agreement  to  distribute  the  lots  indicated  upon  the  plat 
among  the  members  of  the  association,  a  resolution  was  passed,  but 
which  was  'nowhere  publicly  recorded,  "that  each  member  be  priv- 
.  ileged  to  set  his  fence  five  feet  on  the  sidewalk,  still  leaving  the  side- 
walk ten  feet  clear."  On  the  1st  day  of  November,  1851,  Mr.  Stevens 
conveyed  to  the  individual  members  of  the  association  the  1,000  lots 
into  which  the  land  was  divided,  as  laid  down  on  said  map,  without 
making  any  mention  of  the  resolution  of  tbe  association  in  the  deeds 
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€ft  conveyance,  but  bounding  and  dcBcribing  the  premises  by  the 
streets,  numbera,  and  dimensions  set  forth  in  the  map,  which  map, 

.  as  states  above,  was  filed  with  the  county  clerk  of  Westchester  county 
on  the  22d  day  of  December,  1851,  with  nothing  to  indicate  that  it 
was  in  any  manner  modified.  If  we  concede  to  this  unrecorded  reso- 
lution, adopted  before  the  deeds  were  delivered,  all  the  force  and 
effect  that  its  language  admits,  it  did  not  operate  to  change  the  map 
or  to  reduce  the  width  of  the  streets  indicated.    It  was  a  privilege 

•  to  each  member  to  set  his  fence,  not  upon  a  new  street  line,  but 
"five  feet  on  the  sidewalk,  still  leaving  the  sidewalk  ten  feet  clear.'' 
This  recognized  the  width  of  the  street  as  indicated  by  the  map,  for, 
if  the  width  of  the  street  was  to  be  reduced,  the  fence  could  not  be 
placed  "five  feet  on  the  sidewalk,  still  leaving  the  sidewalk  ten  feet 
clear";  and  the  resolution,  instead  of  affording  evidence  of  an  inten- 
tion to  withdraw  the  tender  of  the  streets  for  the  use  of  the  public, 
is  evidence  that  the  equitable  owners  of  the  premises  recognized  as 
existing  a  street  60  feet  in  width,  5  feet  on  either  side  of  which  might 
be  reserved  for  the  purpose  of  beautifying  the  same  by  the  erection 
of  fences  "five  feet  on  the  sidewalk."  The.  fence  to  be  erected  was 
not  an  indication  of  the  boundaiy  of  the  street.  It  was  clearly  stated 
that  the  fence  was  to  be  "five  feet  on  the  sidewalk."  And  the  setting 
apart  of  a  portion  of  the  highway  for  the  purpose  of  affording  ample 
space  for  the  access  of  light  and  air,  and  also  to  beautify  and  adorn, 
is  not  without  judicial  sanction.  In  re  Curran,  38  App.  Div.  82,  55 
N.  y.  Supp.  1018.    In  this  case  the  court  say: 

"A  street  may  In  part  unite  the  two  piirpnBes, — one  tor  fumlRh  a  way  for 
travel,  and  the  other  as  a  park  or  public  place.  These  elements  liave  fre- 
quently been  united,  and  there  is  scarcely  a  city  In  the  state  where  roads, 
boulevards,  and  avenues  have  not  been  opened  for  tbp  purpose  of  travel: 
and,  In  connection  with  such  use,  lands  have  been  acquired  for  the  sole  pur- 
pose of  furnishing  amiile  space.  In  order  that  the  enjoyment  of  the  street 
Itself  by  the  Inhabitants  of  a  municipality  may  thereby  be  enhanced." 

The  legislature  of  this  state  likewise  recognizes  the  rule  that  it  is 
not  necessary  that  all  parts  of  a  highway  shall  be  used  for  travel, 
for  the  mere  necessities  of  the  community;  for  by  the  provisions  of 
chapter  257  of  the  Laws  of  1899  it  was  enacted  that  Clinton  avenue, 
in  the  borough  of  Brooklyn,  should  be  widened  by  a  strip  of  land 
20  feet  wide  on  either  side  of  the  traveled  way,  and  it  specially  pro- 
vided that  this  additional  strip  of  land  should  be  fenced  in  and  used 
only  for  the  purpose  of  beautifying  the  street,  except  as  a  means 
of  ingress  and  egress  from  the  houses  along  such  highway.  And 
this  court,  in  Re  City  of  New  York  (not  yet  ollicially  reported)  68  N. 
Y.  Supp.  196,  held  that  this  was  within  the  power  of  the  legislature; 
citing  In  re  liushwick  Ave.,  48  Barb.  9,  where  it  was  held  that  "the 
taking  of  twenty  feet  on  each  side  of  the  avenue,  and  the  appropria- 
tion of  the  same  as  courtyards  only,  is  such  a  taking  as  wiU  justify 
an  appraisement  of  damages  therefor."  It  seems  entirely  plain  to 
us  that  the  most  that  can  be  claimed  for  this  resolution  is  that  it 
may  have  superimposed  a  private  easement  upon  that  which  had  al- 
ready been  set  apart  for  the  public,  or,  in  other  words,  that  the 
street  remained  just  as  it  was  shown  upon  the  map,  subject  to  the 
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privilege  of  the  abutting  owners,  not  to  construct  hoases  or  bnfiinew 
places  "five  feet  on  the  sidewalk,"  but  to  construct  their  fences  five 
feet  over  into  the  highway,  for  the  purpose  of  affording  courtyards, 
and  ample  space  for  the  access  of  light  and  air,  and  to  beautify  and 
adorn  the  same.  It  should  be  remembered  that  the  map  with  refer- 
ence to  which  all  of  the  deeds  were  made,  although  in  existence  and 
approved  by  the  association,  was  not  filed  until  the  22d  day  of  De- 
cember, nearly  two  months  after  the  deeds  were  executed  and  deliv- 
ered, and  that  neither  the  deeds  nor  ^he  maps  make  any  reference 
to  a  change  in  the  width  of  the  highways,  while  the  resolution  itself 
reeogninee  the  width  of  the  highways  as  fixed  by  the  map,  by  jwovid- 
ing  that  the  owners  of  the  lands  abutting  on  the  highway  shall  be 
permitted  to  construct  their  fences  "five  feet  on  the  sidewalk,"  which 
constituted  a  part  of  the  street  set  aside  in  the  map.  It  may  there- 
fore be  conceded,  in  the  language  of  the  court  below,  that  "it  is  sub- 
stantially proven  that  the  lot  owners,  without  exception,  availed 
themselves  of  the  provision  or  privil(>jrp  of  fencing  in  the  five  feet 
in  front  of  their  lots,  in  accordance  with  their  resolution,"  and  that 
"the  public  authorities  have  never  at  any  time  entered  upon,  worked, 
used,  or  assumed  control  of  the  strip  in  question."  Yet  we  are  not 
in  a  position  to  conclude  that  the  plaintiff  has  failed  to  establish  a 
cause  of  action.  While  matters  were  in  the  condition  above  indi- 
cated, and  while  the  owners  o^  these  lots  had,  if  you  please,  availed 
themselves  of  the  privilege  mentioned  in  the  resolution,  the  legisla- 
ture of  this  state,  by  the  provisions  of  section  7  of  chapter  114  of  the 
Laws  of  1854,  enacted  that  "the  said  -YiUage  of  Mount  Vernon  shall 
be  and  is  hereby  constituted  a  separate  road  district,  and  all  the 
streets  and  avenues  in  said  village  shall  be  considered  public  high- 
ways of  the  width  of  sixty  feet."  This,  the  plaintiff  contends,  is  con- 
clusive as  an  acceptance  of  the  streets  as  laid  down  on  the  original 
map;  and  the  learned  trial  court  concedes  that  "it  would  undoubt- 
edly have  that  effect,  unless  there  had  been  an  effective  revocation 
of  the  dedication  before  the  act  was  passed,"  but  holds  that,  as  it  is 
**well  settled  by  authority  that  the  legislative  act  can  have  no  greater 
effect  than  to  accept  what  has  been  relinquished  by  the  private  owner 
for  public  purposes,  ♦  •  •  the  tender  or  inchoate  dedication  by 
the  association  had  been  effectively  revoked  before  the  passage  of 
the  legislative  act,"  and  that  for  that  reason  the  plaintiff  had  failed 
to  make  out  a  cause  of  action.  In  this  we  are  of  opinion  that  the 
court  is  in  error;  for,  giving  to  the  resolution  a  force  and  effect 
entirely  beyond  any  limits  which  would  be  recognized  in  reference 
to  a  transfer  of  real  estate  under  ordinary  circumstances  (for  it  can 
hardly  be  held  that  an  unrecorded  resolution  adopted  by  a  voluntary 
association  not  shown  by  the  records  to  have  had  any  relation  to 
the  property  would  operate  to  detract  from  or  to  add  to  the  rights 
of  parties  holding  under  deeds),  there  was  no  revocation  of  the  dedi- 
cation, but  an  express  recognition  of  its  existence,  subject  at  most 
to  a  superimposed  private  easement,  and  the  l^islature,  under  all 
of  the  authorities,  might  have  accepted  these  highways  60  feet  in 
width,  subject  to  this  private  easement;  and  for  the  purposes  of 
this  appeal  it  may  be  assumed  that  such  a  private  easement  existed, 
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and  that  the  legislature  accepted  these  highways  60  feet  in  width, 
subject  to  the  right  of  abutting  owners  to  make  use  of  "five  feet 
upon  the  sidewalk"  for  the  purposes  of  a  courtyard.  The  plaintiff 
does  not  complain  of  this.  What  he  does  complain  of  is  that  the  de- 
fendant, who  traces  her  title  to  the  original  grantor  in  common  with 
the  plaintiff,  has  erected  a  store  upon  her  lot,  extending  it  "five 
feet  on  the  sidewalk,"  and  in  such  a  manner  as  to  specially  damage 
the  plaintiff's  property,  by  shutting  it  off  in  one  direction  from  all 
view  of  First  street.  In  othei*  words,  the  plaintiff,  mindful  of  his  own 
and  the  rights  of  others,  has  constructed  a  store  with  the  front  line 
upon  the  line  of  the  street  as  indicated  by  the  map  to  which  all  of 
the  parties  refer  in  their  deeds,  while  the  defendant  has  constructed 
her  building  overlapping  that  of  the  plaintiff  by  about  five  feet,  with 
the  result  that  persons  approaching  from  the  direction  of  the  de- 
fendant's place  are  unable  to  see  the  plaintiff's  store  until  nearly 
in  front  of  it,  and,  as  he  alleges,  greatly  to  his  disadvantage,  in  that 
he  is  unable  to  rent  the  same  to  advantage.  So  long  as  the  defend- 
ant merely  placed  a  fence  "five  feet  on  the  sidewalk,"  which  was  the 
limit  of  the  right  or  privilege  mentioned  in  the  resolution,  the  plain- 
tiff suffered  no  special  damage;  but,  when  this  privilege  was  extended 
to  the  construction  of  an  overshadowing  building,  it  infringed  the 
rights  which  were  secured  him  by  his  deed,  which  bounded  his  prem- 
ises, in  common  with  1,000  others,  upon  the  highways  laid  out  upon 
the  map  on  file,  and  to  which  the  deeds  referred.  Whether  we  view 
Mr.  Stevens  as  the  original  grantor,  his  deeds  referring  to  the  map 
establishing  the  streets  as  t^^tween  his  grantees  (Height  v.  Little- 
field,  147  N.  Y.  338,  341,  342,  41  K  E.  696),  or  whether  we  look  be- 
hind the  records,  and  see  the  Home  Industrial  Association  convey- 
ing these  premises  to  individual  members,  subject  to  the  mutual 
covenants  implied  from  the  map  to  maintain  the  streets  as  shown 
in  the  plat,  we  are  of  opinion,  independently  of  the  act  of  the  legis- 
lature, that,  as  between  the  parties  to  this  action,  First  street,  in 
the  city  of  Mt.  Vernon,  is  a  public  highway  to  the  full  width  shown 
upon  the  map,  with  a  possible  right  in  the  defendant  to  erect  a  fence 
"five  feet  upon  the  sidewalk,"  which  shall  not  interfere  with  the  rights 
of  the  plaintiff'.  In  re  Adams,  141  N.  Y.  297,  300,  36  N.  E.  318.  But 
beyond  this  the  defendant  may  not  go,  without  being  answerable 
to  the  plaintiff  for  any  damages  which  he  may  sustain.  It  is  not  nec- 
essary, however,  to  decide  this  point,  as  we  have  already  reached  the 
conclusion  that  the  street  is  a  public  highway  to  its  full  width  by 
virtue  of  the  dedication  of  the  original  grantor  or  grantors,  and  the 
acceptance  of  the  legislature  in  1854,  subject,  it  may  be,  to  a  private 
easement  limited  by  the  language  of  the  resolution  adopted  by  the 
Home  Industrial  Association. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  final  award  of  costs.    All  concur. 


Digitized  by 


Google 


Sop^   Ct.)  OORCOBAN   T.  NEW    YOBK,  M.  H.  ft  H.  B.  00.  78 

(58  App.  DlT.  eO«.) 

COHCOKAN  T.  NEW  TORK.  N.  H.  A  H.  R.  C». 

(Supreme  Court,  Appellate  DlTlslon,  Second  Department    Marcb  8,  1901.) 

L  Mastkr  AMD  Servant— RBonLATioNs  fob  Protbction  or  Euplotk— Ikbtbuo- 

TI0K8. 

Plaintiff,  defendant's  section  band,  was  run  over  and  In^m-ed  by  cars 
•which  were  being  "kicked"  about  defendant's  railroad  yards.  Defendant 
had  no  rules  for  the  management  of  the  yard  as  to  the  conduct  of  section 
bands.  Plaintiff's  witnesses  testified  that  It  was  Impracticable,  by  any 
system  of  signaling,  to  warn  yard  employes  of  danger,  which  would  not  be 
more  confusing  than  placing  a  man  on  the  cars  which  were  being  kicked, 
the  method  commonly  In  use.  Held  error  to  refuse  an  Instruction  that  the 
Jury  are  not  authorized  to  find  a  rule  proper  for  the  management  of  the 
yari  In  question,  unless  tbe  proof  showed  that  such  rule  was  In  force  on 
some  other  road,  or  that  It  was  practicable  and  reasonable  to  provide 
against  accident  by  such  a  rule,  or  unless  the  necessity  of  that  rule  were 
a  matter  of  common  knowledge. 
&  Samr — Qdestion  for  .ICHV. 

The  question  whether  defendant  ought  to  have  promulgated  rules  for 
the  government  of  Its  employes,  which  would  have  given  the  plaintiff  more 
effective  notice  of  danger  than  he  received  at  the  time  of  the  accident,  Is 
not  one  for  the  Jury,  In  the  absence  of  evidence  showing  the  necessity  of 
such  a  rule. 

IL  Same— EviDBNCR— Burden  OF  Proof. 

The  burden  Is  on  the  plaintiff  to  show  an  omission  of  duty  on  defend- 
ant's part  In  not  making  rules  which  would  have  given  employes  more 
effective  notice  of  danger  than  plaintiff  received  at  tbe  time  of  the  acci- 
dent 

Appeal  from  trial  term,  Dutchess  coanty. 

Action  by  James  E.  Corcoran  against  the  New  York,  New  Haven 
&  Hartford  Railroad  Company.  From  a  judgment  for  plaintiff,  and 
from  an  order  denving  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIKSCH- 
BEB6,  JENKS,  and  SEWELL,  JJ. 

Walter  0.  Anthony,  for  appellant. 
Snssel  Headley,  for  respondent. 

WOODWARD,  J.  On  a  former  appeal  in  this  case,  the  judgment 
was  reversed  because  the  fault  of  the  defendant,  if  any,  arose  from 
its  failure  to  promulgate  proper  rules  for  the  management  and  con- 
duct of  the  movement  of  cars,  its  failure  to  direct  that  proper  warn- 
ing be  given,  and  that  "there  is  not  a  particle  of  evidence  disclosed 
that  the  defendant  was  wanting  on  its  part  in  the  respects  indicated, 
and  on  the  record  before  us  the  negligence,  if  such  there  was,  was 
solely  that  of  fellow  servants."  Corcoran  t.  Railroad  Co.,  46  App. 
Div.  201,  61  N.  Y.  Snpp.  672.  On  the  last  trial  the  evidence  of  the 
plaintiff,  who,  as  a  section  hand,  was  run  over  and  injured  by  cars 
which  were  being  "kicked"  about  the  railroad  yards  of  Fishkill  Land- 
ing in  making  up  trains  and  in  receiving  and  transporting  freight, 
was  directed  towards  meeting  the  defect  of  proof  pointed  out  on  the 
former  appeal.  Certain  printed  rules  of  the  defendant  were  intro- 
duced in  evidence,  but  none  of  them,  in  force  at  the  time  of  the  ac- 
cident complained  of,  bore  very  directly  upon  the  conduct  of  section 
bands,  and  plaintiff's  own  witness  testified  that  it  was  impracticable, 
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by  any  system  of  whistling  or  bell  ringing,  to  give  warning  to  peo- 
ple employed  in  the  yards  whidi  would  not  result  in  greater  con- 
fusion and  danger  than  were  to  be  anticipated  from  the  method 
commonly  in  use  in  railroad  yards  of  placing  a  man  on  the  cars 
which  were  being  "kicked,"  to  control  their  movements  by  the  use 
of  the  brakes  and  to  give  warning  to  those  in  danger.  The  motions 
of  the  defendant  at  the  dose  of  plaintiffs  case,  as  well  as  at  the 
end  of  the  testimony,  were  denied,  and  exceptions  taken,  and  de- 
fendant excepted  to  the  refusal  of  the  court  to  charge  the  jury  as 
follows: 

"That  the  Jury  are  not  authorleed  to  find  a  rule  necessary  or  proper  for 
the  management  of  the  yard  in  question,  unless  the  proof  shows  that  such 
rule  was  in  force  on  some  other  road,  or  unless  the  proof  shows  that  tt  was 
practicable  and  reasonable  to  provide  agminst  such  ^n  accident  try  a.  rule, 
or  unless  the  propriety  and  necessity  of  that  particular  rule  were  so  obvious 
as  to  make  It  a  question  of  common  experience  and  knowledge." 

We  are  of  opinion  that  the  defendant  was  entitled  to  this  direc- 
tion, assuming  that  there  was  any  question  to  go  to  the  jury.  It 
is  not  for  a  jury  to  say,  after  an  accident  has  happened,  that  the 
defendant  ought  to  have  made  and  promulgated  rules  reasonable  and 
practicable  for  the  government  of  its  employes  which  would  have 
given  this  man  "more  effective  notice  of  danger  than  that  which  he 
received  at  the  hands  of  the  brakeman  and  others  in  the  yard  upon 
that  occasion,"  as  suggested  by  the  learned  court  in  charging  the 
jury,  but  whether  the  defendant  has  exercised  that  reasonable  de- 
gree of  care  which  the  law  demands,  and  this  is  to  be  determined 
by  proof  that  some  particular  rule  or  rules,  which  common  experi- 
ence and  a  knowledge  of  the  dangers  of  the  situation  ought  to  sug- 
gest, if  adopted  and  in  force,  would  have  obviated  the  danger.  Mor- 
gan V.  Iron  Co.,  133  N.  Y.  666,  670,  31 N.  E.  234.  The  burden  of  show- 
ing an  omission  of  duty  in  this  respect  was  upon  the  plaintitT,  and.  in 
the  absence  of  any  eviden(;e  to  the  contrary,  the  presumption  is  that 
proper  regulations  for  the  management  of  the  yards  had  been  estab- 
lished. Potter  V.  Railroad  Co.,  136  N.  Y.  77,  81,  32  N.  E.  603.  It 
does  not  appear  that  any  accident  had  ever  before  occurred  from 
"kicking"  cars  in  the  manner  described  in  the  record,  and  it  was 
in  evidence  that  this  was  the  common  practice  in  the  operation  of 
railroads  throughout  the  country.  The  defendant  was  only  bound 
to  use  ordinary  care  in  formulating  rules,  and  it  is  not  reasonable 
to  proceed  upon  the  assumption  that  every  injury  to  an  employ^  can 
be  guarded  against  and  prevented  by  making  such  rules.  It  is  the 
duty  of  the  defendant  to  anticipate  and  guard  against,  by  rules  or 
otherwise,  only  such  accidents  and  casualties  as  might  reasonably 
be  foreseen  by  the  managers  of  the  con^)oration,  exercising  ordinary 
prudence  and  care.  The  question  here  is  whether,  by  the  exercise  ot 
such  prudence  and  foresight,  they  could  have  adopted  any  precautions 
against  injury  to  the  cmplo3'^s  than  such  as  they  did,  or  whether 
there  were  still  others  that  would  suggest  themselves  to  men  of  ordi- 
nary intelligence  and  vigilance.  Berrigan  v.  Kailroad  Co.,  131  N. 
Y.  582,  584,  30  N.  E.  57.  The  plaintiff  suggests  no  practicable  rule. 
There  is  no  evidence  that  rules  for  such  a  case  had  ever  been  promul- 
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gated  by  any  other  raOroad  company,  or  tiiat  It  waa  reasonable  or 
practicable  to  provide  against  tbe  occnrrenoe  of  Buch  an  accident 
by  a  rule.  Under  such  circumstances,  the  court  in  the  last  caae 
above  cited  declares  that: 

"In  the  absence  of  some  proof  on  the  part  of  the  plaintiff  that  such  a  role 
was  In  operation  by  other  roads,  or  of  persona  poasegslng  peculiar  skill  and 
experience  in  the  management  and  operation  of  railroads  to  tbe  effect  that 
snch  a  rule  was  necessary  .or  practicable  under  the  circumstances,  or  unless 
the  necessity  and  propriety  of  making  and  promulgating  such  a  rule  was  so 
obvions  as  to  make  the  question  one  of  common  experience  and  knowledge, 
tbe  coQtt  is  not  warranted  In  submitting  sucb  a  question  to  tbe  Jury." 

If  the  defendant's  employes  were  known  to  be  doing  their  work 
in  a  reckless  and  dangerous  manner,  as  in  the  case  of  Doing  v.  Rail- 
road Co.,  151  N.  Y.  579,  45  N.  E.  1028,  it  would  have  been  the  duty 
of  the  master  to  have  changed  the  manner  of  operation  by  some 
regulation  or  rule;  but  the  evidence  is  undisputed  in  the  case  at  bar 
that  the  defendant  was  carrying  on  the  work  of  switching  cars  in 
the  manner  conunon  to  railroads  generally,  and  no  rule  is  suggested 
which  would  have  been  practical  or  eqaally  eilicacious  with  the  method 
which  waa  pursued  by  the  defendant  in  having  a  man  upon  the  cars 
which  were  being  "kicked"  for  the  purpose  of  giving  warning  of  the 
danger  to  co-laborers  in  the  yard.  It  seems  clear  that  there  was  no 
case  presented  for  the  jury;  certainly,  it  was  not  for  that  body  to 
say,  in  the  absence  of  evidence  showing  the  necessity  of  some  par- 
ticular role,  that  the  defendant  had  been  negligent  in  the  discharge 
of  the  dnty  it  owed  to  this  plaintiff. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted,  costs  to  abide  the  event    All  concnr. 


<58  App.  Dlv.  874.) 

BECKEK  V.  BBGKEK. 

(Supreme  Conrt,  Appellate  DlTlslon,  First  Department    March  8,  1901.) 

KaKBIAOB— ASNULMEN^— KOHRBSIDBNTS— BeRVIOB    BV    PUBWOATIGH— JdRIBIWO- 

TiON — Statute. 

Code  Civ.  Proc.  8  1743,  provides  that  an  action  may  be  maintained  to 
annul  a  marriage  where  one  or  both  of  tbe  parties  had  not  attained  the 
age  of  legal  consent  at  tbe  time  of  tbe  marriage,  but  makes  no  reference 
to  tbe  residence  of  tbe  parties;  while  sections  1756,  1762,  authorizing 
divorce  and  legal  separation,  make  residence  in  the  state  of  one  or  both 
of  the  parties  a  prerequisite  to  tbe  maintenance  of  the  action.  Section 
438  authorizes  an  order  directing  service  of  summons  on  a  defendant  by 
pnbllcatlon,  or  personally  outside  of  tbe  state,  where  the  complaint  de- 
mands a  Judgment  annulling  a  marriage.  Held,  that  the  court  acquired 
Jurisdiction  of  a  defendant  in  a  suit  to  annul  a  marriage,  contracted  in 
New  York  by  nonresident  parties,  by  an  order  directing  service  on  the 
defendant  by  publication  or  personally  without  tbe  state. 

Appeal  from  special  term.  New  York  county. 

Action  by  Casper  Becker  against  liosa  Becker.  PVom  an  order 
vacating  an  order  directing  the  service  of  a  summons  by  publication 
or  personally  without  the  state,  plaintiff  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUQHLIN,  PATTEB- 
80N,  O'BRIEN,  and  INORAHAM,  JJ. 
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Henry  G.  Ward,  for  appellant 
Francis  L.  Minton,  for  respondent. 

McLaughlin,  J.  This  action  is  brought  by  the  father  of  an  in- 
fant husband  against  the  wife  to  annul  a  marriage.  The  complaint 
alleges  that  the  plaintiff  resides  in  the  state  of  Pennsylvania,  and 
that  he  is  the  father  of  John  Bernhard  Becker,  who  also  resides  with 
him  in  said  state;  that  on  the  25th  of  September,  1900,  the  said  John 
Bernhard  Becker,  without  the  knowledge  or  consent  of  his  parents, 
and  Bosa  Gutman,  the  defendant,  who  also  resides  in  the  state  of 
Pennsylvania,  intermarried  in  the  state  of  New  York;  that  at  the 
time  of  the  marriage  the  said  John  Bernhard  Becker  was  under  the 
age  of  18  years;  and  that  he  has  not  cohabited  with  the  defendant 
since  the  day  of  the  marriage.  The  judgment  demanded  is  that  the 
marriage  be  annulled  and  declared  void.  Upon  the  complaint  and 
certain  afBdavits,  an  order  was  made  directing  that  the  summons 
be  served  upon  the  defendant  by  publication,  or,  at  the  option  of  the 
plaintifF,  personally,  without  the  state.  Upon  the  defendant's  mo- 
tion, this  order  was  vacated,  and  the  plaintiff  has  appealed. 

The  question  presented  is  whether  the  court  could  acquire  juris- 
diction of  the  defendant  by  directing  the  service  of  the  summons 
by  publication  or  personally  without  the  state,  and  the  answer  to  it 
depends  upon  whether  or  not  power  has  by  statute  been  given  to 
the  supreme  court  to  acquire,  in  an  action  to  annul  a  marriage,  juris- 
diction in  this  way.  The  court  has  no  inherent  power  to  declare 
a  marriage  contract  void.  Whatever  power  it  has  in  this  respect 
is  that  conferred  upon  it  by  statute.  Peugnet  v.  Phelps,  48  Barb.  566. 
The  marriage  was,  by  statute,  a  voidable  one ;  the  husband  not  being 
at  the  time  it  was  contracted  18  years  of  age.  Domestic  Kelations 
Law,  §  4,  subd.  1.  Actions  to  annul  a  void  or  voidable  marriage 
may  be  brought  only  as  provided  in,  the  Ck)de  of  Civil  Procedure.  Id. 
subd.  5.  Turning  to  thiat,  it  will  be  found  that  chapter  15,  tit.  1, 
art.  1,  §§  1742-1755,  provide  when  an  action  may  be  maintained  to 
annul  a  void  or  voidable  marriage;  and  article  2  of  the  same  title 
(sections  1756-1761),  when  an  action  may  be  maintained  to  procure 
a  judgment  dissolving  the  marriage  by  reason  of  the  adultery  of  the 
defendant ;  and  article  3,  §§  1762-1767,  when  an  action  may  be  main- 
tained to  procure  a  judgment  of  separation.  Thus  section  1743  pro- 
vides that  an  action  may  be  maintained  to  procure  a  judgment  de- 
claring a  marriage  contract  void,  and  annulling  the  same,  for  cer- 
tain causes  existing  at  the  time  of  the  marriage,  one  of  which  is 
"that  one  or  both  of  the  parties  had  not  attained  the  age  of  l^gal 
consent,"  which  is  18  years.  Domestic  Relations  Law,  §  4,  subd.  1. 
And,  where  one  or  both  of  the  parties  had  at  the  time  of  the  mar- 
riage not  attained  the  age  of  legal  consent,  the  Code  further  provides 
(section  1744)  that  then  the  action  may  be  brought  by  either  parent 
of  the  infant,  or  by  the  guardian  of  the  infant's  person,  or  the  court 
may  allow  the  action  to  be  maintained  by  any  person  as  the  next 
friend  of  the  infant.  And  section  1756  provides  that  an  action  may 
be  maintained  by  the  husband  or  wife  to  procure  a  judgment  dis- 
solving the  marriage  contract  by  reason  of  the  defendant's  adultery 
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when  both  parties  were  residents  of  the  state  when  the  offense  was 
committed;  or  where  the  plaintiff  was  a  resident  of  the  state  when 
the  offense  was  committed,  and  is  a  resident  thereof  when  the  action 
is  commenced;  or  where  the  offense  was  committed  within  the  state, 
and  the  injured  party,  when  the  action  is  commenced,  is  a  resident 
of  the  state;  or  where  the  parties  were  married  within  the  state. 
Section  1762  provides  that  an  action  may  be  maintained  by  either  of 
the  parties  to  a  marriage  contract  for  a  judgment  separating  them 
from  bed  and  board,  when  both  are  residents  of  the  state  when  the 
action  is  commenced;  or  where  the  parties  were  married  within  the 
state,  and  the  plaintiff  is  a  resident  thereof  when  the  action  is  com- 
menced; or  where  they  were  married  without  the  state,  have  become 
residents  of  the  state,  and  have  continued  to  be  residents  thereof  at 
least  one  year;  and  the  plaintiff  is  such  a  resident  when  the  action 
is  commenced. 

It  will  be  observed  that,  in  actions  for  a  divorce  (except  in  the 
one  instance  where  the  marriage  was  performed  within  the  state) 
and  for  separation,  the  right  to  maintain  the  action  depends  upon 
the  residence  in  the  state  of  one  or  both  of  the  parties  to  the  action. 
But,  in  actions  to  annul  a  marriage,  no  reference  whatever  is  made 
to  the  residence  of  either  of  the  parties  to  the  action.  It  seems  to 
us,  therefore,  inasmuch  as  no  reference  is  made  to  residence  in  ac- 
tions to  dnnul  a  marriage,  while  residence  within  the  state  of  at 
least  one  of  the  parties  is  required  in  actions  for  divorce  (except  in  . 
the  one  instance  specified)  and  for  separation,  that  the  legislature, 
in  a  carefully  prepared  and  elaborated  scheme  of  matrimonial  action, 
intended,  in  actions  to  annul  a  marriage  contracted  within  the  state, 
to  confer  jurisdiction  npon  the  courts  to  adjudicate  as  to  the  validity 
of  the  contract,  irrespective  of  the  residence  of  the  parties.  And 
our  view  in  this  respect  is  supported  when  the  sections  of  the  Code 
relating  to  the  annulment  of  a  marriage  are  considered  in  connec- 
tion with  section  438,  which  provides,  among  other  things,  that  an 
order  directing  service  of  a  summons  upon  a  defendant  by  publica- 
tion or  personally  without  the  state  may  be  made  where  the  com- 
plaint demands  judgment  annulling  the  marriage.  Many  authori- 
ties are  called  to  our  attention  in  which  the  courts  of  this  state  have 
refused  to  recognize  a  decree,  granted  by  the  courts  of  other  states, 
dissolving  a  marriage  where  the  defendant  was  not  personally  served 
with  the  summons  or  did  not  appear  in  the  action;  but  these  au- 
thorities throw  no  light  upon  the  subject  under  discussion,  nor  is 
there  any  force  in  the  suggestion  that  this  decree  would  not  be  bind- 
ing in  other  states.  The  question  is  whether  the  court  has  been 
given  the  power  to  acquire  jurisdiction  of  a  defendant  in  the  man- 
ner here  sought,  so  that  whatever  decree  may  be  rendered  in  the 
action  will  be  effective  and  binding  in  this  state.  Scragg  v.  Scragg 
(Sup.)  18  N.  Y.  Supp.  487.  We  think  it  has,  and  for  that  reason  the 
order  aiq>ealed  from  must  be  reversed,  with  f  10  costs  and  disburse- 
ments, and  the  motion  denied,  with  f  10  costs.    All  concur. 
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DE  JONG  V.  ERIE  R.  00. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  8,  190L) 

RAILKOADS— ACCIDKNT  AT   CROSSING— CONTmBDTORY   NEGLIOENCE. 

When  plaintiff  saw  defendant's  train,  it  was  600  feet  from  a  bighwar 
crossing  -with  which  he  was  familiar,  and  his  horac,  which  was  then 
going  slowly,  was  60  feet  ttom  the  track  on  which  the  train  was  approach- 
ing: and  though  he  could  have  stopped  when  he  saw  the  train,  and  re- 
mained in  that  position  with  safety  until  it  passed,  he  attempted  to  crosa, 
and  was  struck  by  the  locomotive.  Beld,  that  be  was  guilty  of  contribu- 
tory negligence,  as  a  matter  of  law. 

Woodward,  3.,  dissenting. 

Appeal  from  trial  term,  Bockland  county. 

Action  by  Benjamin  De  Jong  against  the  Erie  Railroad  Comiany. 
i^om  a  judgment  for  plaintiff,  and  an  order  denying  a  new  trial, 
defendant  appeals.    Seversed. 

For  opinion  on  former  appeal,  see  60  N.  Y.  Supp.  125.   

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSGH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Henry  Bacon,  for  appellant. 
Arthur  S.  Tomi^uns,  for  respondent. 

SEWELL,  J.  It  appears  that  the  plaintiff  was  a  butcher,  and  in 
the  prosecution  of  that  business  drove  a  wagon  three  or  four  times 
a  week  for  three  or  four  years  prior  to  the  accident  between  Nyack 
and  Tappan.  The  highway  between  these  places  is  crossed  by  the 
tracks  of  the  defendant  about  500  feet  from  the  Sparkill  station. 
On  the  day  of  the  accident,  as  the  plaintiff  approached  the  crossing, 
and  wTien  about  25  or  30  feet  from  the  first  or  switch  track,  he  stop- 
-  ped  his  horse,  looked  and  listened,  but  did  not  hear  anything, — nei- 
ther whistle,  bell,  nor  the  sound  of  the  approaching  train,  which  he 
knew  was  due  about  that  time.  It  appears  that  there  were  three 
tracks  at  this  crossing.  The  first  was  the  switch  track,  the  second 
was  the  track  used  by  the  trains  to  New  York,  and  the  third  was 
the  track  for  trains  from  New  York,  with  one  of  which  trains  the 
plaintiff  came  in  collision.  After  stopping  to  listen,  and  hearing 
no  sound  of  the  train,  the  plaintiff  drove  towards  the  tracks;  and, 
as  his  horse  came  upon  the  first  or  switch  track,  he  looked  to  his 
right,  and  saw  the  train  approaching  from  behind  the  tool  house, 
600  feet  from  the  crossing.  The  plaintiff  describes  what  he  then 
did  as  follows: 

"1  tried  to  cross  over  the  railroad  track.  I  made  the  horse  go.  I  said, 
'GId  ap.  gid-ap.'  I  made  her  go  fast. — so  fast  as  I  could.  I  started  her  up,  and 
made  lier  go  as  fast  as  I  could  across  the  track.  I  see  I  couldn't  get  over, 
and  I  turned  the  horse  right  on  the  side.  The  horse  was  near  the  third 
track,  and  that  was  the  track  tlie  engine  and  train  were  coming  on.  I  mean 
to  say  that  I  was  so  close  I  couldn't  get  over  ahead  of  them.  The  horse  was 
struck  by  his  shoulder, — on  the  right  side  from  the  shoulder, — the  wagon  was 
broken  to  pieces,  and  I  was  thrown  out" 

The  accident  occurred  about  1  o'clock  in  the  afternoon  of  a  bright 
and  clear  day.  The  evidence  is  that  from  the  center  of  the  road, 
150  feet  from  the  crossing,  there  was  an  unobstructed  view  down 
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the  track  680  feet,  at  100  feet  a  train  could  be  seen  720  feet  from 
the  crossing,  and  at  60  feet  it  conld  be  seen  777  feet  away.  It 
also  appears  that  at  any  point  on  the  highway  within  150  feet  of  the 
crossing  the  plaintiff  could  have  seen  down  the  traok  680  feet  or 
more,  if  he  had  looked.  It  appears  that,  after  the  plaintiff  stopped 
and  looked,  the  horse  walked  the  25  or  30  feet  distance  to  the  switch 
track,  and  that  the  plaintiff  did  not  look  again  until  he  reached  it, 
when  he  says  he  saw  the  train  for  the  first  time,  behind  the  tool 
hoase. 

The  whole  proof,  and  all  the  inferences  from  it,  point  clearly  to 
the  plaintiff's  own  negligence  as  one  of  ihe  causes  contributing  to 
the  accident;  and  as  Patterson,  J.,  said  in  Crowley  v.  Railway  Co., 
24  App.  Div.  101,  103,  48  N.  Y.  Supp.  863:  "Unless  the  question 
of  contributory  negligence  haa  ceased  ever  to  be  a  question  of  law, 
it  was  one  in  this  case."  The  most  ordinary  care  and  prudence  on 
the  part  of  the  plaintiff  would  have  prevented  the  accident.  He 
saw  the  train  more  than  GOO  feet  away.  His  horse  was  on  the  switch 
track,  60  feet  from  the  one  upon  which  the  train  was  approaching; 
and,  if  he  could  not  have  backed  or  turned  around, — and  no  suflB- 
cient  reason  is  suggested  why  he  could  not, — ^he  could  have  stopped 
his  horse  and  remained  in  tllat  position  until  the  train  had  passed. 
He  had  no  right  to  assume,  as  he  evidently  did,  that  he  could- drive 
60  feet  before  the  train  could  go  600  feet.  /TTie  horse  was  under  the 
control  of  the  plaintiff,  and,  if  it  had  not  been  made  to  go  as  fast 
as  it  could,  it  is  highly  probable  that  the  accident  would  not  have 
happened.  The  jury  was  not  justified  in  finding  that  the  defendant 
lartKl  the  plaintiff  into  a  place  of  great  peril,  for  when  the  plaintiff 
saw  the  approaching  train  he  was  60  feet  from  the  track  upon  which 
it  was.  running,  his  horse  was  going  slowly,  and  it  does  not  appear 
that  any  danger  was  to  be  apprehended  from  its  fright.  He  was 
not  in  imminent  peril,  and  as  said  in  Getman  v.  Railroad  Co.,  162 
X.  Y.  21,  23,  56N.  E.  553: 

"H«  conld  and  should  have  stepped  then  and  there.  If  he  had  stopped  be 
'irould  not  have  been  in  apparent  danger,  whether  he  had  remained  In  bis 
waRon,  or  had  Jumped  from  It  and  taken  his  horse  by  the  bead.  •  •  • 
The  situation  does  not  support  the  inference  that  It  must  have  appeared  to 
him  that  It  was  dangerous  for  him  to  stop  where  he  was,  but,  rather,  that 
be  supposed  that  be  could  safely  pass  the  crossing;  thus  he  voluntarily — 
not  under  the  coercion  of  other  apparent  danger  for  which  the  defendant  was 
In  fault — ^took  the  risk.  He  could  have  made  no  serious  comparison  between 
the  dancer  to  be  apprehended  from  the  fright  of  bis  horse  and  from  colli- 
sion with  the  train."  • 

The  plaintiff's  familiarity  with  the  tracks  and  crossing  precludes  the 
idea  that  he  was  confn.^^ed  or  in  any  way  deprived  of  his  cool  and 
deliberate  judgment,  and  that  he  was  not  off  his  guard  or  distracted 
by  any  act  of  the  defendant  appears  by  the  evidence: 

"I  am  perfectly  clear  now  that  before  I  got  on  any  further  than  the  first 
track  I  saw  the  train.  The  horse  was  on  the  first  track.  I  had  to  cross  over 
the  first  track,  and  then  the  space  between  the  first  track  and  the  second 
track,  and  then  the  second  track,  and  then  the  space  between  the  second 
t^nck  and  the  tblrd  track,  before  I  got  to  the  track  the  engine  was  on.  Dur- 
ing the  whole  of  that  time  I  saw  the  train.  During  all  the  time  1  was  going 
over  the  two  tracks  and  the  spaces  between  them,  1  saw  the  train  appronchins. 
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CONTINENTAL  NAT.   BANK   OF  NBW   YORK  t.   TSADBSSMSN'S   NAT. 
BANK  OF  NHW  YORK. 

(Supreme  Conrt,  Appellate  Division,  Second  Department    Marcb  S,  1901.) 

Bakks   and   Bamkimu— Raised  Dkaft — Cebtificatiok— XjBTTEII  or  Adticc— 
Neomgence — Recovery  of  Loss. 

A  bank, In  Philadelphia,  which  -was  a  depositor  of  the  plaintiff,  and 
cuBtomaril'y  drew  draftB  on  plaintiff,  and  sent  dally  letter*  of  advice  as  to 
the  number,  amonnta,  and  payees  of  Bucta  drafts,  drew  a  draft  on  the 
plaintiff  bank  on  June  7th  for  $76;  and  on  June  13th  It  was  presented 
to  plaintiff  for  cerllflcatlon  after  it  had  been  raised  to  $7,660,  and  Ita 
date  changed  to  June  12th.  and  was  duly  certified  by  plaintiff's  cashier, 
though  at  the  time  the  advice  as  to  the  amount  and  date  of  the  draft 
was  on  the  cashier's  desk.  Subsequently  the  defendant  bank  cashed 
the  draft,  without  knowledge  of  the  fraud,  and  It  passed  through  the 
clearing  house  and  was  accepted  and  paid  by  plalntiflL  Bdd,  that  defend- 
ant was  not  liable  to  plaintiff  for  the  amount  the  draft  was  raised,  as  (or 
money  had  and  received. 

Appeal  from  trial  term,  New  York  county. 

Action  by  the  Continental  National  Bank  of  New  York  against  the 
Trademen's  National  Bank  of  New  York.  From  a  judgment  in  favor 
of  defendant,  and  from  an  order  denying  a  new  trial,  plaintiff  appeals. 
Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWABD,  HIBSCH- 
BEBG,  JENKS,  and  SEWELL,  JJ. 

Geoige  W.  WiekerBham,  for  appellant. 
Charles  E.  Bushmore,  for  respondent. 

HTRSCHBEEG,  J.  The  disposition  of  this  a^^al  would  involve 
no- difficulty,  but  for  one  remark  of  the  learned  trial  justice  to -the 
jury.  On  a  previous  trial  a  verdict  was  rendered  in  favor  of  the 
plaintiff  by  direction  of  the  court.  The  appellate  division  in  the  First 
department  reversed  the  judgment  entered  on  that  verdict,  and  the 
luminous  and  elaborate  opinion  then  written  settled  the  law  of  the 
case,  so  that  on  a  new  trial  it  was  only  necessary  to  ascertain  from 
the  jury  whether  the  plaintiff  was  negligent  in  paying  and  retaining 
the  draft  on  June  14th,  and  whether  the  defendant  paid  its  fraudu- 
lent depositor  in  reliance  thereon.  Continental  Nat  Bank  v.  Trades- 
men's Nat.  Bank,  36  App.  Div.  112,  55  N.  Y.  Supp.  545.  The  de- 
fendant's liability  to  refund  the  money  in  this  action,  so  far  as  af- 
fected by  the  previous  certification  of  the  raised  draft  by  the  plaintiff 
on  June  1.3th,  regarded  as  an  act  of  neglip;ence  in  and  by  itself,  was 
not  considered  by  the  court  at  all.  Mr.  Justice  Ingraham  said  (page 
114,  36  App.  Div.,  and  pnge  546,  55  N.  Y.  Supp.): 

"The  question  as  to  the  right  of  the  plaintiff  to  recover  back  this  money 
may  be  viewed  in  two  aspects:  First,  with  reference  to  Its  liability  on  the 
certification  of  the  draft  on -June  13th;  and.  second,  as  to  the  right  to  recover 
the  amount  paid  to  the  defendant, — such  payment  having  been  made  on  June 
14th,  and  in  the  regular  course  of  business.  In  the  view  we  have  taken  of 
this  second  aspect  of  the  question,  it  is  unnecessary  to  discuss  the  obligation 
of  the  plaintiff  to  the  defendant,  the  holder  of  the  draft.  In  consequence  of 
the  certification  on  June  IStb." 

On  the  second  trial,  nevertheless,  the  learned  trial  justice  said  to 
the  jury: 
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The  questioii  seems  to  me  to  be  nafroW^d  doirn  to  a  single  one,  and  that 
b  whether  the  Continental  National  Bank,  at  the  time  that  they  certified  the 
draft  of  the  Philadelphia  Bank  diawn  upon  it,  were  guilty  of  culpable  negli- 
gence in  doing  so.  That  appears  to  be  about  the  question  involved  In  this 
case.  And  that  Is,  as  I  understand,  the  question  as  stated  by  Mr.  Justice 
Ingraham  In  his  opinion  In  this  ea«e  on  appeaL" 

The  defendant  excepted  specificallj  to  this  portion  of  the  charge, 
but  it  was  not  withdrawn  or  modified  in  any  way;  nor  was  the  jury 
instructed  that  the  plaintiff's  negligence  in  certifying  the  draft  could 
only  operate  to  defeat  a  recovery  when  taken  in  connection  with 
the  subsequent  negligence  charged,  viz.  that  of  paying  the  draft  when 
finally  presented.  The  colirt  did,  indeed,  correctly  charge  the  jury 
on  the  question  of  the  culpable  negligence  of  the  plaintiff  in  receiv- 
ing the  draft  on  June  14th,  retaining  and  paying  it  without  exam- 
ination and  verification,  notwithstanding  it  had  in  its  possession 
ample  proof  of  the  fraud,  and  on  the  question  of  the  payment  by  the 
defendant  to  its  depositor,  relyihg  upon  such  acceptance  and  pay- 
ment by  the  plaintiff.  Hie  evidence  is  suflBcient  to  sustain  a  find- 
ing by  the  jury  in  the  defendant's  favor  upon  these  questions,  but 
inasmuch  as  a  finding  by  the  jury  adverse  to  the  defendant  on  these 
questions  would,  under  the  charge,  be  still  consistent  with  a  finding 
in  its  favor  on  the  question  of  the  original  certification,  and  the 
verdict  may  accordingly  have  been  based  solely  thereon,  the  question 
of  law  not  considered  on  the  former  appeal  must  be  determined  now. 

It  is  unnecessary  to  recapitulate  the  facts.  They  are  set  forth  in 
detail  in  the  opinion  in  the  First  department.  The  drawer  of  the 
draft  was  the  Philadelphia  National  Bank,  one  of  the  plaintifTs  de- 
positors, accustomed  to  draw  almost  daily,  and  invariably  notifying 
the  plaintiff  of  the  fact.  The  notifications  were  in  the  form  of  daily 
letters  of  advice,  containing  a  list  of  the  drafts,  with  serial  number, 
date,  amount,  and  name  of  payee,  l^e  one  in  question  was  drawn 
and  dated  June  7,  1894,  payable  to  Henry  P.  Thompson,  in  the  sum 
of  (76,  and  bore  the  serial  number  2,269.  Written  information  of  the 
fact  was  at  once  conveyed  by  mail  to  the  plaintiff,  and  received  by  it.. 
On  June  13th  the  draft,  having  meanwhile  been  raised  to  ?7,660,  and 
its  date  changed  to  June  12,  1894,  was  presented  to  the  plaintiff  for 
certification,  and  promptly  certified.  The  written  information  of  the 
fact  of  the  fraud  deducible  from  the  advices  received  from  Philadel- 
phia between  and  including  June  7th  and  13th  was  on  the  book- 
keeper's desk  at  the  time,  but  was  unexamined  and  disregarded.  The 
draft  was  deposited  by  Thompson  with  the  defendant,  and,  after 
pa.ssing  through  the  clearing  house  and  being  accepted  and  paid  by 
the  plaintiff,  was  drawn  against  by  Thompson,  with  the  exception 
of  a  small  balance  etill  remaining  in  defendant's  bands.  The  action 
is  brought  to  recover  the  difference  between  the  amount  of  the  draft 
as  raiswl  and  as  originally  drawn,  as  money  had  and  received  by  the 
defendant  from  the  plaintiff  by  mistake. 

While  the  precise  question  does  not  appear  to  have  been  decided 
in  this  state,  the  court  of  appeals  has  come  so  close  to  it  in  the  final 
decision  in  Clews  v.  Bank,  114  N.  Y.  70,  20  N.  E.  852,  that,  in  view 
of  the  manifest  injustice  of  any  other  result,  I  have  no  hesitation  in 
applying  It  to  the  support  of  this  judgment.     There  a  draft  for 
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1254.50  was  certified  by  the  bank  on  whicb  it  was  drawn,  and  was 
thereafter  raised  to  |2,540,  and  the  date  altered.  Clews,  before  re- 
ceiving it  as  good,  sent  a  messenger  to  the  bank  to  inquire  whether 
the  certification  was  good.  The  bank  had,  of  course,  knowledge  of 
the  date  and  amount  of  the  original  draft  in  its  certification  book, 
and  had  also  received  a  letter  notifying  it  that  the  draft  had  been 
lost,  and  to  stop  payment.  Without  making  recourse  to  this  in- 
formation, the  teller  replied  "Yes"  to  the  inquiry;  and  Clews,  having 
thereupon  taken  the  draft  in  payment  for  bonds  sold,  was  permitted 
to  recover  from  the  bank,  not  upon  the  certification,  but  for  action- 
able negligence.  I  can  see  no  difference  in  principle  between  that 
case  and  tbe  case  of  a  draft  presented  to  the  bank  after  it  has  been 
raised,  and  then  certified  by  the  bank  with  full  knowledge,  or  the 
means  of  knowledge,  of  the  fraud.  Had  Clews  received  the  raised 
draft  uncertified,  and  had  he  then  sent  it  to  the  bank  for  certification 
before  accepting  it,  its  certification  by  the  bank  without  examination 
would  have  presented  the  conditions  existing  in  the  case  at  bar;  but 
it  would  be  impossible  to  say  that  such  deliberate  certification  with- 
out verifying  the  integrity  of  the  draft  would  be  any  less  an  act  of 
culpable  negligence,  or  less  calculated  to  betray  the  holder  to  his 
loss,  than  would  be  the  utterance  of  a  hurried  "Yes"  in  response  to 
an  inquiry  at  the  window.  And  the  negligence  of  the  plaintiff  in 
originally  certifying  the  draft  in  question  on  June  13th,  with  the 
correspondence  before  it  which  would  have  disclosed  the  fraud,  is 
certainly  not  in  any  degree  less  culpable  than  the  recognition  and 
payment  of  it  on  the  following  day,  when  the  act  may  be  assumed 
to  have  been  in  reliance  on  the  fact  that  it  bore  the  unquestionably 
genuine  certification  of  the  bank's  own  officer.  On  any  other  theory 
the  consequences  of  plaintiff's  negligence  will  be  visited  upon  the 
defendant,  a  party  wholly  innocent  and  free  from  blame.  The  de- 
fendant asserts  that  it  did  not  actually  part  with  its  money  until 
after  the  plaintiff  had  ratified  its  original  certification  by  subsequent 
recognition  and  payment  of  the  draft,  and  if,  therefore,  the  act  of 
certification  be  regarded  merely  as  a  "mistake,"  it  was  one  which 
resulted  in  loss  to  an  innocent  holder  before  its  discovery.  "The 
object  of  certifying  a  check,"  said  Mr.  Justice  Swayne  in  Merchants' 
Nat.  Bank  v.  State  Nat.  Bank,  10  Wall.  648,  19  L.  Ed.  1019,  "as  re- 
gards both  parties,  is  to  enable  the  holder  to  use  it  as  money.  The 
transferee  takes  it  with  the  same  readiness  and  sense  of  security 
that  he  would  take  the  notes  of  the  bank.  It  is  available,  also,  to 
him  for  all  the  purposes  of  money."  When  an  innocent  holder  parts 
with  value  on  the  faith  of  such  a  certification,  the  situation  arises 
which  was  suggested  by  Judge  Rapallo  in  National  Bank  of  Com- 
merce V.  National  Mechanics'  Banking  Ass'n,  55  N.  Y.  211,  216: 

"If  tbe  defendant  had  shown  that  It  had  Buffered  loss  in  consequence  of 
the  mistake  committed  by  the  plaintiff, — as,  for  Instance,  if,  in  consequence 
of  the  recognition  by  the  plaintiff  of  the  check  in  question,  tbe  defendant 
bad  paid  out  money  to  Its  fraudulent  depositor, — then,  clearly,  to  the  exteut 
of  tbe  loss  thus  sustained,  the  plalntllT  should  be  responsible." 

In  that  case  the  check  was  altered  after  its  certification.  In 
Louisiana  Nat  Bank  of  New  Orleans  v.  Citizens'  Bank  of  Louisiana, 
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28  La.  Ann.  189,  it  was  held  that  a  bank  certifying  a  raised  check 
without  knowledge  of  the  forgery  was  primarily  liable  to  any  inno- 
cent holder  for  value,  on  the  principle  th^t  he  whose  act  has  caused 
a  loss  should  bear  the  loss.  It  is  conceded  that  the  contract  of  cer- 
tification extends  only  to  the  genuineness  of  the  signature,  and  the 
amount  and  availability  of  the  fund  upon  which  it  is  drawn.  The 
reason  underlying  this  limitation  is  that  the  certifying  bank  has  su- 
perior, if  not  exclusive,  information  in  these  respects,  while  as  to 
the  body  of  the  instrument  others  have  equal  facilities  for  judging. 
But,  where  the  bank  does  possess  information  that  the  body  is  a 
forgery,  the  reason  for  the  rule  ceases,  and  it  is  diflBcult  to  see  why 
the  bank  should  be  protected  against  the  consequences  of  its  own 
negligence  in  setting  the  fraudulent  draft  in  circulation.  "The  ordi- 
nary rules  limiting  the  warrant  of  a  certification  to  signature  and 
funds  only  apply  when  the  bank  has  no  knowledge  of  the  history  of 
the  instrument,  and  of  the  facts  connected  with  the  drawing,  deliv- 
ery, indorsement,"  etc.  1  Morse,  Banks  (3d  Ed.)  §  414.  In  Bank 
V.  Eltinge,  40  N.  Y.  391,  the  plaintiff's  means  of  ascertaining  the 
truth  were  not  exclusive.  "It  cannot  be  denied,"  said  the  court 
(page  395),  "that  either  party  might  have  made  inquiry,  and  would 
probably  have  learned  the  actual  facts.  •  •  •  This  course,  how- 
ever, was  open  to  either  party,  and  there  is  no  more  negligence  in 
failing  to  obtain  the  knowledge  by  one  party  than  the  other.  The 
defendants  were  equally  bound  with  the  plaintiffs  to  possess  the 
knowledge,  and,  if  the  want  of  it  is  a  ground  of  complaint,  are  equally 
censurable  with  the  plaintiffs  for  not  possessing  it."  In  Mayer  v. 
Mayor,  etc.,  63  N.  Y.  455,  it  was  held  that  the  general  rule  that 
money  paid  under  a  mistake  of  a  material  fact  may  be  recovered 
back,  although  there  was  negligence  on  the  part  of  the  person  mak- 
ing the  payment,  is  subject  to  the  qualification  that  the  payment 
cannot  be  recalled  when  the  position  of  the  party  receiving  \t  has 
been  changed  in  consequence  of  the  payment,  and  it  would  be  in- 
equitable to  allow  a  recovery.  The  person  making  the  payment  must 
in  that  case  bear  the  loss  occasioned  by  his  own  negligence.  To 
the  like  effect  is  National  Park  Bank  of  New  York  v.  Steele  &  John- 
son Mfg.  Co.,  58  Hun,  81,  11  N.  Y.  Supp.  538,  cited  by  appellant. 
There  a  promissory  note,  payable  to  defendant's  order,  for  goods  sold, 
was  certified  by  the  plaintiff,  and  thereafter  transferred  to  the  Trades- 
men's National  Bank,  and  by  it  credited  to  the  payee.  The  next 
day  the  note  was  paid  through  the  clearing  house,  the  proceeds  re- 
ceived by  the  Tradesmen's  National  Bank,  and  by  it  paid  over  to 
the  defendant.  The  certification  was  made  by  the  assistant  teller 
of  the  bank  without  authority,  and  the  amount  was  in  excess  of  the 
maker's  account ;  and  the  court  held  that,  while  the  certification  was 
a  careless  act,  that  circumstance  was  not  snfllcient  to  prevent  a  re- 
covery from  the  defendant^  inasmuch  as  it  had  not  changed  its  con- 
dition in  any  respect  by  reason  of  the  certification  of  the  note  and 
the  payment  of  the  money  upon  it.  The  court  said  in  reference  to 
the  Tradesmen's  National  Bank  that,  "as  it  had  paid  over  the  money 
to  the  defendant,  its  agency  in  the  transaction  had  ceased,  and  it 
was  not  liable  to  refund  the  money  to  the  plaintiff."    I  think  the 
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facts  bring  the  case  iu)w  under  consideration  fairly  withhi  the  ex- 
ceptions to  the  rule  permitting  a  recovery  of  money  paid  under  a 
mistake  of  fact.  Where  a  party  pays  money  by  reason  of  a  mistake 
arising  solely  from  a  negligent  failure  to  avail  himself  of  special 
knowledge  at  his  command,  he  ought  not  to  be  permitted  to  recover 
it  from  the  one  to  whom  it  has  been  paid,  where  the  latter  must  in 
sudi  case  sustain  the  entire  loss  because  he,  in  turn,  has  parted  in 
good  faith  with  the  money  on  the  credit  of,  and  in  reliance  upon, 
«uch  mistake. 

In  the  view  taken,  it  becomes  unnecessary  to  conaider  the  excep- 
tions bearing  upon  that  portion  of  the  charge  relating  to  the  rules 
of  the  clearing  house,  and  the  negligence  predicated  on  the  trans- 
ations  of  June  14th.  They  have  been  examined,  however,  and  noth- 
ing is  found  affecting  tie  validity  of  the  proceedings. 

The  judgment  and  order  should  be  affirmed,  with,  costa  All  con- 
cur, except  8EWELL,  J.,  taking  no  part 


<59  App.  DIv.  62.) 

PRATT  V.  JOHNSTON  et  aL 

<Sapreme  Oonrt,  Appellate  DiyiBion,  Second  Department    March  S,  IMt.) 

Judgment— Res  Judicata— Puioii  Action— Answer— Skkvicb  oh  Cto-DKPBUD- 
ANTs— Nkw  Triai.— KronT  op  Co-Defkkdant. 

Code  Civ.  Proc.  t  521,  provides  that,  where  a  judgment  may  determine 
the  ultimate  rights  of  two  or  more  defendanta  as  between  themselves,  a 
defeudant  who  requires  such  &  determiuation  must  demand  it  in  his  an- 
swer, and  must  at  least  20  days  before  trial  serve  a  copy  of  his  answer 
•on  the  other  defendants.  Plaintiff  was  a  party  defendant  to  a  prior  suit 
to  set  aside  a  conveyance  of  the  property  in  controversy  to  defendant,  in 
which  Judgment  was  rendered  for  the  defendant,  and  the  conveyance  up- 
held. Held,  that  the  contention  that  such  judgment  was  not  a  bar  to  a 
subsequent  action  to  set  aside  the  same  conveyance,  because  defendant 
had  not  served  a  copy  of  her  answer  on  her  co-defendants  in  the  former 
action,  cannot  be  sustained,  since  section  521  Is  applicable  only  to  the 
rights  of  defendants  as  between  tiiemselves,  and  waa  not  Intended  to  give 
successive  trials  on  the  same  ls»ue. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Abraham  J.  Pratt,  an  infant,  by  Sarah  E.  Manuel,  guard- 
ian ad  litem,  against  Martha  Johnston  and  others.  From  a  judgment 
in  favor  of  defendant  Johnston,  and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

John  A.  Straley,  for  appellant. 
J.  Stewart  Ross,  for  respondent. 

WOODWARD,  J.  There  is  but  a  single  question  involved  in  this 
appeal,  and  there  is  no  doubt  that  the  court  below  has  properly  dis- 
posed of  the  matter  in  dismissing  the  complaint.  The  action  was 
brought  to  recover  possession  of  certain  premises  described  in  the 
complaint,  which  had  been  formerly  owned  by  one  Abraham  John- 
ston, the  husband  of  the  defendant,  and  who  had  during  his  lifetime 
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conveyed  the  jMremises  to  the  defendant,  on  the  ground  that  the  said 
conveyance  was  without  euflScient  consideration;  that  Abraliam  John- 
ston did  not  read  nor  hear  read  the  deed  of  conveyance,  and  did 
not  know  the  same  was  a  deed;  that  his  signature  thereto  was  ob- 
taijied  by  undue  influence  and  fraud;  and  that  such  deed  was,  there- 
fore, void.  It  was  also  alleged  in  the  com^^aint  that  a  certain  paper, 
purporting  to  be  the  last  will  and  testament  of  Abraham  Johnston, 
in  which  the  testator  had  conveyed  all  of  his  estate  to  the  defend- 
ant, was  void  by  reason  of  undue  influence,  fraud,  and  improper  exe- 
cntion.  Upon  the  trial  of  the  action  only  sufficient  evidence  was 
placed  before  the  court  to  raise  the  question  of  law  involved,  and 
from  the  judgment  dismissing  the  complaint  this  aj^al  is  taken. 

It  appears  that  some  time  prior  to  the  commencement  of  this  action 
one  Mary  A.  L.  Grenier,  a  sister  of  the  plaintiff  in  this  action,  and 
a  grandchild  of  the  said  Abraham  Johnston,  had  brought  an  action 
against  this  defendant  for  the  same  cause  of  action  alleged  in  the 
case  at  bar,  and  that  upon  the  trial  of  that  action  a  judgment  had 
been  rendered  against  the  plaintiff,  and  in  favor  of  the  defendant, 
adjudging  the  title  of  the  property  to  be  in  the  latter.  This  judgment 
was  pleaded  in  bar  of  the  present  action,  and  upon  the  trial  was 
offered  and  received  in  evidence  for  the  purpose  of  raising  the  ques- 
tion of  law;  the  plaintiff  insisting,  in  spite  of  the  fact  that  the 
present  plaintiff,  an  infant,  was,  with  others,  made  a  party  defend- 
ant in  the  original  action,  and  appeared  by  his  guardian  ad  litem  to 
"claim  such  interest  in  the  premises  as  they  are  entitled  to,  and 
they  sulHnit  their  rights  and  interest  in  the  matters  in  question  to 
the  court,"  that  the  judgment  is  not  in  the  way  of  a  trial  of  the  pres- 
ent issues.  The  ground  on  which  the  plaintiff  urges  this  contention 
is  that  the  defendant  Martha  Johnston  did  not,  in  the  original  action, 
serve  a  copy  of  her  answer  upon  the  attorney  of  the  several  co-de- 
fendants, as  provided  by  section  521  of  the  Code  of  Civil  Procedure, 
and  that  therefore  the  rights  of  the  co-dofendanta,  as  between  them- 
selves, could  not  have  been  determined  in  that  action.  It  is  evident 
that  counsel  for  the  plaintiff  has  mistaken  the  law.  Section  521  of 
the  Code  of  Civil  Procedure  .was  never  intended  to  work  the  result 
contended  for  here.  It  was  designed  to  place  it  in  the  power  of  a 
defendant  to  get  a  determination  of  an  entire  controversy  in  a  single 
action,  and  not  to  contravene  public  policy  by  opening  the  way  to 
imcppspive  trials  of  the  same  issues  of  fact  between  parties  who  have 
had  their  day  in  court.    The  language  of  the  section  is  that: 

"Where  the  judgment  may  determine  the  ultimate  riglits  of  two  or  more 
defendants,  as  between  themselves,  a  defendant  who  requires  such  a  doter- 
min.itlon  must  demand  It  In  his  answer,  and  must  at  least  twenty  dnvs  before 
the  trial  serve  a  copy  of  his  answer  upon  the  attorney  for  each  of  the 
defendants  to  be  affected  by  the  determination,  and  personally,  or  as  the 
court  or  Judge  may  direct,  upon  defendants,  so  to  be  affoetod  who  have 
not  duly  appeared  therein  by  attorney.  The  controversy  between  the  defend- 
ants shall  not  delay  a  Judgment,  to  which  the  plaintiff  is  entitled,  unless  the 
court  otherwise  directs." 

This  simply  provides  that  in  cases  where  the  rights  of  the  defend- 
ants, as  between  themselves,  are  determinable  in  a  judgment,  the 
whole  matter  may  be  disposed  of  by  conforming  to  the  provisions 
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of  the  Code,  instead  of  leaving  the  defendants  to  litigate  independ- 
ently after  the  judgment  has  been  entered  in  the  main  action.  Such 
was  the  case  of  Fairchild  v.  Lynch,  99  N.  Y.  359,  367,  2  N.  E.  20, 
where  the  court  of  appeals  clearly  indicates  its  understanding  of  the 
law. 

The  rule  applicable  to  the  case  at  bar  is  that  of  equity,  and  it  is 
well  established  that,  where  a  matter  has  been  submitted  to  an  au- 
thorized judicial  tribunal,  its  decision  thereon  is  final  between  the 
parties,  until  it  has  been  reversed,  set  aside,  or  vacated;  and  the 
rule  of  res  adjudicata  applies  to  all  judicial  determinations,  whether 
made  in  actions,  or  in  summary  or  special  proceedings,  or  by  judi- 
cial oflBcers  in  matters  properly  submitted  for  their  determination. 
Oulross  V.  Gibbons,  130  N.  Y.  447,  454,  29  N.  E.  839,  and  authorities 
there  cited.  The  plaintiff  in  this  action  had  no  ultimate  rights  as 
a  co-defendant  witii  the  defendant  in  the  first  action.  His  rights 
were  those  of  the  plaintiff  in  that  action,  and  the  judgment  declaring 
the  deed  of  conveyance  valid  was  binding  upon  all  of  the  parties 
before  the  court,  and  such  issue  cannot  be  retried  so  long  as.  that 
judgment  remains  in  force.    See  Leavitt  v.  W<rfcott,  95  N.  Y.  212, 222. 

The  judgment  and  order  appealed  from  should  be  afSrmed,  with 
costs.    All  concur,  except  SEWELL,  J.,  taking  no  part 


NIBMOLLER  v.  DUNCOMBB. 
(Supreme  Oonrt,  Appellate  Division,  Second  Department    March  8,  1901.) 

L  Trtal— Motion   to    Dismiss— Reservation— General   Verdict- Appeal— 
RByi>iTioN  OF  Final  Judgment. 

Where,  In  an  action  on  a  contract,  defendant  moved  to  dismiss,  and 
the  court  reserved  decision,  without  objection,  until  after  the  Jury  ren- 
dered a  general  verdict,  but  there  was  no  special  verdict  or  findings,  on 
appeal  from  a  judgment  setting  aside  the  verdict  and  dismissing  the  com- 
plaint the  appellate  court  may  direct  such  judgment  as  either  party  may 
be  entitled  to  under  Code  Olv.  Proe.  {  1187,  providing  that,  where  such 
a  reservation  is  made,  the  general  or  special  verdict  becomes  part  of  the 
record  on  appeal,  and  the  appellate  division  may  direct  such  Judgment 
thereon  as  either  party  may  be  entitled  to. 

9.  CoKTRACTs- CoxsiDKHATioN— Bill  op  Particclars— Failure  to  Prove. 

Where.  In  an  action  on  a  contract  for  services,  the  contract  was  sup- 
plemented by  a  bill  of  particulars  which  asserted  other  things  in  addi- 
tion to  those  stated  In  the  complaint  as  the  consideration  for  a  promise 
to  pay  a  sum  of  money,  the  fact  that  plaintifl"  failed  to  prove  such  other 
things  was  Immaterial,  she  being  entitled  to  recover  on  proof  that  defend- 
ant made  the  promise  In  consideration  of  plalntifTs  services  which  were 
actually  rendered. 

&  SAME-SERVicES-VALnE— Recovery. 

Where  a  person  performed  services,  relying  on  a  promise  to  be  paid  a 
certain  amount  therefor,  she  is  entitled  to  recover  that  amount,  though 
It  Is  greater  than  the  value  of  the  services. 

4.  Same— EviDENOi  — Si'FFiciENOY. 

Plaintiff  and  defendant  were  only  sisters,  and  defendant's  husband. 
dying,  left  her  all  his  property,  amounting  to  about  $400,000,  the  will 
being  contested  by  defendant's  stepdaughter.  Plaintiff,  who  was  the 
only  relative  who  upheld  defendant,  claimed  that  defendant  promised 
to  give  her  $7,000  If  she  would  stay  with  her  until  after  the  contest,  aid 
and  advise  her  therein,  and  look  after  ber  household  affairs.    Plaintiff, 
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relying  on  the  promise,  performed  the  services  for  about  a  year,  and 
after  the  termination  of  the  contest  defendant  renewed  her  promise  if 
defendant  would  stay,  and  look  after  the  house  while  she  was  away 
during  the  summer,  which  plaintiff  did.  Plaintiff  was  coiToborated  as 
to  the  original  promises,  which  defendant  denied,  offering  evidence  tending 
to  contradict  the  performance  of  household  services,  but  did  not  deny  the 
promise  after  the  termination  of  the  contest,  field,  that  a  verdict  for 
plaintiff  waa  not  contrary  to  the  evidence. 

Appeal  from  trial  term,  Westchester  county. 

Action  by  Eunice  MemoUer  against  Naomi  Duncombe.  ^  From  a 
judgment  dismissing  the  complaint,  and  from  an  order  setting  aside 
a  verdict  in  favor  of  plaintiff,  she  appeals.     Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BEBO,  JENKS,  and  BEWELL,  JJ. 

William  L.  Snyder,  for  appellant. 
Roger  M.  Sherman,  for  respondent 

HntSGHBERO,  J.  The  complaint  alleges  that  the  plaintiff  and 
defendant  are  sisters;  that  the  defendant's  husband  died  on  the  3d 
day  of  October,  1893,  at  the  city  of  Mt.  Vernon,  N.  Y.,  leaving  to 
his  widow,  the  defendant,  all  his  property  and  estate,  amounting  to 
not  less  than  f 400,000;  that  shortly  thereafter  the  defendant  re- 
quested the  plaintiff  to  continue  to  live  and  reside  with  the  defend- 
ant pending  certain  litigation  with  regard  to  the  alleged  will  and 
property  and  estate  of  defendant's  husband;  that  defendant  prom- 
ised and  agreed  to  pay  iJaintiff  for  remaining  with  her  and  superin- 
tending her  household  duties,  aiding  her  in  preparing  evidence  and 
getting  ready  for  trial  of  the  contest  over  her  husband's  will,  and 
counseling  and  advising  her  during  said  period,  the  sum  of  $7,000; 
that  the  plaintifiP  duly  performed  ^1  the  provisions  of  the  contract, 
and  then  demanded  the  money,  which  the  defendant  refused  to  pay. 
The  defendant's  answer  denies  the  contract,  and  alleges  that  the 
plaintiff  did  continue  to  live  with  her  after  her  husband's  death, 
but  only  as  a  guest,  and  as  a  favor  and  convenience  to  the  plaintiff. 
In  support  of  her  side  of  the  issue,  the  plaintiff  testified  that  shortly 
after  the  will  was  read  she  had  a  conversation  with  the  defendant, 
at  which  her  husband,  Mr.  Niemoller,  was  present,  as  follows: 

"I  said:  'Naomi,  how  could  you  tell  me  such  falsehoods,  when  you  said 
yon  had  seen  and  read  Mr.  Duncombe's  will,  and  In  It  he  had  left  me  $10,- 
000,  and  you  were  going  to  give  me  a  house,  then  I  would  be  comfortable  In 
my  old  days?'  And  I  said:  'I  helped  you  to  nurse  him,  and  you  left  me 
alone  with  him  and  a  crazy  girl  when  you  went  to  Texas.'  I  said:  *Tou  have 
not  paid  me  for  the  money  I  sent  you  to  Texas  to  buy  clothes  and  bring  you 
back.  I  have  no  faith  In  your  promises,  and  my  husband  and  I  are  going 
to  the  city  to  take  a  house,  and  make  a  home  for  ourselves.'  Defendant  said: 
'Well.  Eunice,  don't  leave  me.  Stay  with  me  until  after  my  suit  Is  settled 
before  the  surrogate.  Then  I  will  pay  you,  and  I  will  fulfill  my  promises 
to  you.'  My  husband,  Mr.  Niemoller,  said:  'Naomi,  you  ought  to  fulfill  your 
promise.'  She  said:  'I  wlU,  as  soon  as  It  Is  settled  before  the  surrogate 
•ibout  this.'  She  said:  'Eunice,  get  all  of  your  letters  now  to  give  to  Judge 
Mills  for  the  suit  of  the  will;  aboiut  the  will;  to  use  In  the  case, — ^In  the  will 
case.' " 

She  further  testified  that  a  second  conversation  was  had  the  next 
month,  in  November,  1893.    She  said: 
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"My  husband  and  I  were  In  the  bam,  and  I  was  packing  np  some  things  In 
a  trunk.  My  slater  came  in,  and  says:  'Ennlce,  are  yon  going  to  leave  me?' 
I  says:  *I  am  going  to  the  city.  You  have  treated  me  so  imklndly.  Ton 
have  not  fulfllled  your  promise,  and  not  told  me  what  you  would  give  me.' 
Q.  What  did  she  do?  A.  She  got  down  on  her  knees,  and  said:  *0h,  Eunice, 
I  will  pay  you  when  my  suit  Is  settled  before  the  surrogate.'  I  said:  'Naomi, 
you  never  gave  me  a  definite  answer  what  you  would  give  me  for  staying 
with  you  and  for  the  money  yon  owe  me.'  She  said:  'As  soon  as  It  is  set- 
tled before  the  surrogate,  I  will  pay  you,  and  fulfill  my  promise.  Then  I 
will  give  you  a  house.' " 

The  plaintiff  testified  to  another  conversation  as  occurring  on  the 
afternoon  of  the  same  day: 

"That  was  the  same  day  the  conversation  was  in  the  bam  In  the  after- 
noon this  was.  Mrs.  Duncombe,  my  sister,  William  McCldlan,  my  husband, 
and  myself  were  in  the  parlor  then.  William  McClellan  is  the  defendant's 
son-in-law;  married  her  daughter  EiUnice.  In  that  conversation. in  the  parlor 
Mr.  McClellan  turned  to  me,  and  he  said:  'Auntie,  you  and  uncle  must 
remain.  You  must  not  go  away  until  after — leave  Mrs.  Duncombe  alone  in 
her  trouble,  and  I  have  to  go  back  to  New  Mexico,'  he  says.  This  was 
Just  a  few  days  before  Thanksgiving.  He  wanted  to  return  to  New  Mexico 
for  Thanksgiving.  He  says:  'I  have  to  return.'  Then  he  turned  to  my 
sister,  and  said:  'Will  you  give  your  sister  |7,000  if  she  remains  with  you 
undl  after  the  suit  before  the  surrogate?'  She  made  no  reply.  He  repeated 
the  question:  "Will  you  give  your  sister  $7,000  If  she  remains  until  after 
your  suit  Is  settled  before  the  sun*ogate?'  She  turned  towards  me,  and  she 
■ays:    'I  will.'    And  I  says:    Thank  you.    I  will  remain.' " 

It  was  established  without  contradiction  that  the  defendant's  step- 
daughter, Adeline,  did  contest  her  father's  will,  and  that  the  plain- 
tiff remained,  and  aided  the  defendant  upon  the  trial.  She  pro- 
duced a  number  of  letters  written  to  her  by  the  deceased,  which  were 
used  in  the  defendant's  behalf  upon  the  trial;  some  of  which  Judge 
Mills,  counsel  for  the  probate,  testified  were  "specially  valuable." 
She  testified  that  she  counseleid  and  advised  her  sister  in  relation 
to  the  contest,  superintended  and  took  charge  of  the  household,  at- 
tendinp;  to  everj'thing  but  tie  kitchen  work,  cleaned  the  lamps,  ar- 
ranged the  parlors,  put  the  things  in  order,  collected  rents  and  gave 
receipts,  and  generally  did  everything  to  make  things  pleasant.  On 
May  14,  1894,  the  decision  of  the  surrogate  was  rendered  in  defend- 
ant's favor,  and  the  will  duly  admitted  to  probate.  She  testified 
that  the  defendant  showed  her  the  surrogate's  decision,  and  said: 

••  'How  glad  I  am  it  Is  all  settled.'  I  said:  'I  am  thankful,  Naomi,  because 
you  can  now  pay  me  what  you  owe  me,  and  what  you  promlst-d  to  pay  me. 
Then  I  can  have  a  little  home  of  my  own.'  She  said,  'Oh.  Kunice,  my  taxes 
have  not  been  paid,  and  I  have  not  paid  for  my  flaj^glng;  but  after  my  taxes 
are  paid  I  will  pay  you  what  I  promised  and  what  I  owe.'  I  told  her  several 
times  I  was  going  away;  I  wisbed  to  leave;  she  was  unkind  to  me,  and  that 
she  had  never  done  just  ripht  by  me.  She  said:  'Eunice!'  We  were  going 
then  to  the  city.  It  was  in  ISiKi.  This  was  after  the  surrogate's  decision. 
Slie  said  she  was  going  to  New  Mexico.  The  words  she  said  is  this:  'Yon 
slay,  and  take  care  of  the  house  and  all.  as  I  have  to  go  to  New  Mexico  with 
Pettle  to  see  Eunice.  She  is  sick.  And  If  you  take  chiuge  of  all  till  I  return. 
I  swear  I  will  give  you  the  $7,000  that  I  promised  you,  and  what  I  owe  you.' 
I  stayed.  I  said:  'I  will  remain  until  you  return.'  They  went  that  summer, 
and  returned  in  the  fall.    I  stayed  there  until  December,  1S95.    Then  I  left" 

There  was  documentary  and  other  evidence  tending  to  some  ex- 
tent in  corroboration.    The  plaintiff's  husband  exprt^s^ly  corroborated 
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the  conTersations  alleged  to  hare  been  had  in  October  and  Novem- 
ber, 1893.  The  defendant  met  this  evidence  b;  her  testimony  and 
the  testimony  of  other  witnesses  tending  to  contradict  the  plaintiff's 
proof  •on  this  question  of  the  household  sen-ices,  and  "by  her  own 
categorical  denial  of  the  conversations  of  October  and  November, 
1893.  But  she  did  not  deny  that  she  went  to  New  Mexico  in  1895, 
leaving  the  plaintiff  in  charge  of  the  house,  nor  did  she  deny  making 
the  promises  which  the  plaintiS  testified  to  receiving  from  her  after 
the  favorable  decision  of  the  surrogate.  The  case  was  submitted  to 
the  jury  in  a  cbarge  so  favorable  to  the  defendant  that  her  counsel 
withdrew  his  requests,  saying,  "I  am  quite  content  with  your  honor's 
chaj-ge."  The  learned  trial  justice  submitted  the  question  of  the 
promise  to  the  jury  upon  the  evidence  only  of  the  relation  of  the 
parties  to  each  other,  and  their  transactions  subsequently  to  the 
testator's  death,  carefully  guai-ding  against  the  possibility  of  influ- 
ence from  certain  extraneous  matters  and  considerations'  which  mi^t 
appertain  to  and  flow  from  other  evidence  not  herein  detailed;  and 
the  jury  rendered  a  verdict  in  plaintiff's  favor.  At  the  close  of  plain- 
tiff's case  the  defendant  moved  to  dismiss  the  complaint  upon  the 
ground  that  "there  is  an  entire  failure  to  prove  the  cause  of  action 
alleged  in  the  complaint  in  its  entire  scope  and  meaning,  and  not 
an  immaterial  or  curable  variance,"  which  motion  was  denied,  and 
an  exception  taken.'  At  the  close  of  the  case  this  motion  was  re^ 
newed  "on  the  ground  that  the  contract  set  up  in  the  complaint  re- 
mains unproved  in  its  entire  scope  and  meaning,"  whereupon  the 
following  colloquy  was  had: 

"The  Conrt:  Mr.  Snyder,  will  you  consent  to  the  reserratlon  of  decision 
on  that  motion  until  after  the  verdict  ot  the  Jury,  tmder  section  1187?  Mr. 
Snyder:  That  Is  hard  for  me  to  say.  I  don't  know  Just  what  the  conse- 
qoence  of  that  reservation  wonld  be.  The  Court:  I  will  take  the  verdict 
of  the  Jury  subject  to  my  decision  on  this  motion.  I  reserre  decision.  Mr. 
Sbermau:  For  th»  purpose  of  completing-  the  formal  record,  yonr  honor  will 
also  give  me  leave  to  move  to  direct  a  verdict  ?  The  Court:  The  motion  to 
direct  a  verdict  will  be  denied.  (Defendant  excepts.)  The  Court:  The  mo- 
tion to  dismiss  win  hence  be  reserved.  On  the  denial  of  that  motion  the 
defendant  will  hare  an  exception.  On  the  granting  of  that  motion.  If  it 
should  be  graoted.  plaintiff'  to  have  an  exception." 

Neither  side  objected  to  the  course  adopted  by  the  court.  Upon 
the  rendition  of  the  verdict  the  defendant  moved  to  set  it  aside  as 
against  the  weight  of  evidence,  as  against  the  evidence,  and  on  the 
exceptions  taken  on  the  trial,  which  motion  the  court  granted,  say- 
ing: "The  motion  to  set  aside  is  granted.  The  motion  to  dismiss 
is  granted  upon  the  ground  that  the  plaintiff  has  not  made  out  the 
cause  of  action  laid  in  the  complaint;"  and  to  this  the  plaintiff  ex- 
cepted. While  there  was  no  si)ooial  verdict  and  no  special  findings, 
as  provided  in  section  1187  of  the  Code  of  Civil  Procedure,  it  is  ap- 
parent that  the  parties  consented  to  the  reservation  of  the  motion 
to  dismiss  the  complaint  until  after  the  jury  should  render  a  gen- 
eral verdict  upon  the  issues,  and  that  the  case  is,  therefore,  to  be  re- 
garded as  one  in  which  the  appellate  division  may  direct  such  judg- 
ment as  either  party  may  be  entitled  to  under  section  1187.  This 
also  appears  to  have  been  the  view  of  both  parties  in  preparing  the 
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case,  which  contains  the  exceptions  on  both  sides.  The  contract  set 
out  in  the  complaint  was  established  by  the  plaintiffs  evidence  to 
the  satisfaction  of  the  jury.  The  defendant  claims  that  it  was  ampli- 
fied by  a  bill  of  particulars,  which  asserts  other  things  in  addition 
to  those  stated  in  the  complaint  as  the  consideration  for  the  promise 
to  pay  the  $7,000,  and  that  the  plaintiff  failed  to  prove  these  other 
things.  The  plaintiff  could  recover,  however,  on  proof  of  the  alle- 
gations contained  in  the  complaint, — ^that  is,  upon  proof  of  the  prom- 
ise made  as  a  consideration  for  services  set  forth  in  the  complaint, 
9nd  actually  rendered  by  her, — notwithstanding  in  her  bill  of  par- 
ticulars she  may  have  stated  that  she  agreed  to  render  other  serv- 
ices, which  were  not  in  fact  rendered.  At  most,  the  bill  of  particu- 
lars would  be  proof  of  inconsistency,  or  possibly  as  affecting  the 
plaintiff's  credibility.  But  it  was  not  offered  in  evidence,  nor  does 
it  appear  in  the  record.  It  is  true,  the  complaint  does  not  aver  an 
agreement  on  plaintiff's  part  to  perform  the  stipulated  services,  but 
the  promise  to  pay  becomes  binding  upon  the  rendition  of  the  serv- 
ices, and  that,  too,  although  the  amount  may  be  in  excess  of  the 
value  of  the  services.  MiUer  v.  McKenzie,  95  N.  Y.  575.  If  the  plain- 
tiff's story  is  true,  the  defendant  agreed  to  pay  her  f7,000  if  she 
would  remain  with  her  during  the  contest  of  the  will,  counsel  and  aid 
her  so  far  as  she  could,  and  do  certain  household  work.  While  the 
story  may  contain  elements  of  improbability,  tHere  is  nothing  incred- 
ible in  it;  and,  while  it  has  some  support  in  the  evidence  of  others, 
it  has  not  been  met  upon  the  trial  by  even  a  complete  denial.  That 
the  defendant  acquired  a  considerable  fortune  from  her  husband  is 
undisputed.  The  plaintiff  was  her  only  sister.  No  other  relative 
appears  to  have  stood  by  her  and  to  have  supported  her  in  her  trouble; 
and  under  the  circumstances  a  promise  to  pay  a  comparatively  trif- 
ling sum  from  the  fortune  so  acquired  does  not  seem  unlikely  as  a 
return  for  active  aid  in  the  impending  contest,  accompanying  the 
countenance  of  continued  companionship,  and  the  comfort  and  con- 
solation of  sisterly  sympathy.  No  question  of  public  policy  is  in- 
volved. It  was  the  proper  function  of  the  jury  to  determine  the  truth 
of  the  plaintiff's  storp.  The  plaintiff  says  that,  in  reliance  upon  the 
promise,  she  did  remain  with  the  defendant  for  more  than  the  pre- 
scribed period,  did  render  the  stipulated  aid  and  counsel  in  the  lepal 
proceedings,  and  did  the  household  work.  If  the  jury  believed  this, 
it  established  the  plaintiff's  right  to  recover  the  amount  agreed  upon. 
The  rule  is  stated  by  Judge  Earl  in  the  case  cited  as  follows  (page 
582): 

"That  portion  of  the  charge  of  the  Judge  now  under  consideration,  In  order 
to  embody  the  correct  rule,  should,  therefore,  have  been  that,  If  this  note  was 
given  by  the  Intestate  for  services  which  the  plaintiff  had  rendered  to  him, 
and  for  services  which  she  should  render  to  him,  and  which  she  subsequently 
did  render  to  him.  In  reliance  upon  his  promise,  then  she  was  entitled  to 
recover  the  full  amount  of  the  note,  although  that  was  much  greater  than 
the  real  value  of  the  services;  and  for  such  a  rule  the  cases  of  Worth  v. 
Case,  42  N.  T.  369,  and  Earl  v.  Peck,  64  N.  Y.  696,  are  ample  authority." 

The  verdict  was  not  contrary  to  the  evidence,  nor  against  the 
weight  of  evidence.    Nor  is  there  anything  in  the  defendant's  excep- 
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tions  requiring  a  new  trial.  If  any  evidence  was  admitted  which 
could  in  any  manner  tend  to  prejudice  the  defendant  unduly,  it  waa 
cured  by  the  remarkably  careful  charge  of  the  court,  in  which  the 
deliberations  of  the  jury  were  solicitously  limited  to  the  proof  of  the 
contract,  its  performance  on  the  one  side  and  its  breach  upon  the 
other,  and  the  evidence  legitimately  and  directly  bearing  on  those 
questions. 

The  judgment  and  order  should  be  reversed,  and  a  judgment  di- 
rected for  the  plaintiff  upon  the  verdict  of  the  jury,  with  costs,  and 
the  costs  of  this  appeaL    All  concur. 


(58  App.  Dlv.  554.) 

PEOPLE  ex  reL  SCRIBNER  v.  BOARD  OF  WATBB  COM'RS  OP  yHiLAGB 

OF  PEEKSKILL. 

(Snpreme  Court,  Appellate  Division,  Second  Department    March  8,  1901.) 

MaKDAMCS— lNTERI,OCnTORT  JUDGMENT — ALLOWANCE  OF    C08T8. 

While  the  award  of  costs  on  an  Interlocntory  judgment  entered  on  over- 
niling  demurrers  to  a  part  of  the  defenses  to  a  return  to  an  alternative 
writ  of  mandamus  are  within  the  discretion  of  the  court.  If  award  Is 
made  they  should  be  such  as  are  allowed  on  the  trial  of  an  Isaue  of  law. 

Appeal  from  special  term,  Westchester  county. 

Application  for  mandamus  by  the  peofde,  on  the  relation  of  Bose 
Scribner,  against  the  board  of  water  commissioners  of  the  village  of 
Peekskill.  From  an  interlocutory  judgment  entered  on  overruling  a 
demurrer  to  a  part  of  the  defenses  to  the  return  to  an  alternative  writ, 
defendant  appeals.    Modified. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWABD,  HIBSOH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Franklin  Couch,  for  appellant. 
James  Dempsey,  for  respondent. 

GOODRICH,  P.  J.  The  relator  applied  for  a  peremptory  writ  of 
mandamus,  but  an  alternative  writ  was  issued.  An  amended  re- 
turn to  the  writ  was  filed  by  the  respondent  board,  and  the  relator 
demurred  to  two  of  ten  separate  defenses  of  the  return.  The  court 
overruled  the  demurrer,  with  $10  costs,  and  directed  judgment,  and 
an  interlocutory  judgment  was  entered  accordingly.  The  board  of 
oommissioners  appeals. 

Five  briefs  have  been  submitted  by  the  two  counsel,  and,  while 
other  matters  are  argued,  the  real  contention  seems  to  be  on  the 
•inestion  of  costs, — whether  they  should  have  been  f  10,  or  costs  as 
upon  the  trial  of  an  issue  of  law.  We  think  the  interlocutory  judg- 
ment should  be  modified  so  as  to  direct  the  taxation  of  a  bill  of 
"fists  as  upon  a  trial  of  an  issue  of  law.  While  the  award  of  costs 
in  "such  case  is  within  the  discretion  of  the  court,  yet  when  that  is 
exercised,  and  the  award  made,  the  costs  are  to  be  such  as  are  al- 
lowed upon  the  trial  of  an  issue  of  law.  Van  Gelder  v.  Van  Gelder. 
13  Hun,  118;  Lonsdale  v.  Lonsdale,  41  App.  Div.  224,  58  N.  Y.  Supp. 
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532;   People  v.  New  York  Produce  Exchange,  64  How.  Prac.  523; 
In  re  Protestant  Episcopal  Pub.  School,  86  N.  Y.  396, 

The  interlocutory  judgment  should  be  modified  in  accordance  with 
this  opinion,  and,  as  modified,  affirmed,  with  costs.  All  concur,  ex- 
cept BEWELL,  J.,  taking  no  part 


(58  App.  DlT.  65a) 

COLLIBB  y.  OOIXINS. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  8,  190L) 

Landlord  and  Tenant — Uanqerous  PKSiiisEs— Ihjuribs — (3ontribctort  Neo- 
LiGENCE— Question  kor  Jort. 

At  the  back  of  a  fiat  there  was  a  window,  the  sill  of  which  was  about 
2  feet  above  the  ground;  and  beneath  the  window,  <m  the  outside,  was 
an  area  about  5  feet  deep,  covered  by  a  slat  grating  32  by  24  inches. 
Defendant's  agent,  when  showing  the  premises  to  plaintiff.  Informed  her 
that  the  window  was  used  by  tenants  as  an  access  to  the  back  yard,  and 
that  it  was  Intended  for  that  purpose.  Plaintiff  rented  the  flat,  and  sub- 
sequently, on  notice  to  the  agent  that  the  grating  was  dangerous,  he 
came  and  fixed  It,  and  Informed  plaintiff  that  it  was  all  right;  and  In 
about  two  months  thereafter  plaintiff,  while  going  to  the  back  yard 
through  the  window,  fell  through  the  grating  and  was  Injured.  Held, 
that  plaintiff  was  not  guilty  of  contributory  negligence,  as  matter  of  law, 
and  hence  It  was  error  to  dismiss  her  complaint  at  the  close  of  plain- 
tiff's case. 
Hlrschberg  and  Jenks,  JJ.,  dissenting. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Gudron  S.  Collier  against  Henry  S.  Collins.  Prom  a 
judgment  dismissing  the  complaint,  plaintiff  appeals.    Reyersed. 

Argued  before  (KX)PRICH,  P.  J.,  and  WOODWARD,  HntSOH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

C!harles  L.  Woody,  for  appellant. 
J.  Stewart  Ross,  for  respondent. 

GOODRICH,  P.  J.  At  the  time  of  the  accident  hereinafter  re- 
ferred to,  the  plaintiff,  with  her  husband,  occupied  the  ground  floor 
of  a  tenement  house  on  President  street,  in  the  borough  of  Brooklyn. 
Two  other  families  lived  in  the  house.  There  was  an  entrance  for 
all  the  tenants,  to  the  rear  yard,  through  the  cellar  and  up  into  the 
yard,  which  could  have  been  used  by  the  plaintiff,  inasmuch  as  it 
was  used  by  the  other  tenants.  At  the  rear  of  the  plaintiff's  flat 
was  a  window  opening  into  the  yard,  the  sill  being  about  2  feet  above 
the  surface  of  the  yard.  There  was  also  at  this  window,  and  open- 
ing into  the  yard,  an  iron  gate,  which  swung  on  hinges,  and  was 
fastened  with  an  iron  screw  and  bolt.  Under  the  window,  and  2 
feet  lower  than  the  window  sill,  was  an  area  opening  into  the  cellar, 
and  about  5  feet  deep;  its  mouth  being  32x22  inches  in  size,  and 
covered  with  a  wooden  slat  grating,  32x24  inches  in  size.  This  cover 
rested  on  the  sides  and  rear  of  the  area,  but  had  no  support  next 
the  house.  It  had  no  cleats  or  other  appliances  to  hold  it  in  plaoe, 
or  to  prevent  its  slipping  off  the  edges  and  into  the  area.  That  such, 
a  construction  was  very  dangerous  to  persons  passing  over  it  is  ap- 
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parent  The  plaintiff  in  May,  1898,  hired  the  flat  from  the  janitor, — 
the  owner  being  a  nonresident, — ^and  was  accustomed  to  pay  him 
the  rent  She  testified  that  at  the  time  of  the  hiring  she  asked  the 
janitor  "whether  that  gate  was  for  persons  to  use  when  they  hung 
out  clothes.  He  said:  'Yes;'  erery  one  had  always  used  it  Since  he 
had  been  there."  She  also  testified  that  he  showed  her  out  into 
the  kitchen,  and  told  her: 

'TThis  Is  the  way  to  go  oat  in  the  yard,  to  use  It  for  your  washing  and  Iiar- 
Ing  your  chfldren  in.  •  *  *  This  Is  the  place  to  go  out  to  hang  your 
clothes  up.  This  gate  as  well  as  your  door.  It  is  Intended  for  the  tenants 
who  live  on  the  first  floc^  to  go  out  In  the  yard." 

This  evidence  was  abundantly  sufficient  to  show  that  the  defend- 
ant, through  the.  janitor,  his  agent  for  the  hiring  of  the  premises, 
anthorized  the  plaintiff's  use  of  the  window  as  a  means  of  access  to 
the  yard. 

In  September  the  plaintiff  asked  the  janitor  to  "fix  the  grating, 
becaose  I  did  not  think  it  was  secure  to  go  through  the  window, 
and  he  said  he  would  do  so,  and  he  fixed  it;  jumped  on  it;  said  it 
was  all  right, — that  there  was  no  danger  whatever.  That  was  two 
months  before  the  accident.  After  that  we  used  it  always"  to  go 
into  the  yard.  About  10  o'clock  on  the  night  of  the  accident  in 
question,  the  plaintiff  had  gone  through  the  window  to  hang  out 
clothes  in  the  yard.  Upon  her  return,  and  while  stepping  upon  the 
grating,  it  gave  way,  or  tilted  into  the  hole  or  area;  and  she  was 
thrown  through  the  window,  breaking  the  glass  and  receiving  in- 
juries. At  the  close  of  the  plaintiff's  evidence  the  court  dismissed 
the  complaint,  and  this  appeal  results. 

It  does  not  appear  from  the  evidence  that  the  plaintiff  was  guilty 
of  contributory  negligence  as  matter  of  law.  In  Palmer  v.  Dearing, 
93  N.  Y.  7,  10,  11,  the  court  (Ruger,  C.  J.,  writing)  said: 

"While  previous  knowledge  by  a  party  injured  of  a  dangerous  situation  or 
Impending  danger,  from  which  a  person  of  ordinary  Intelligence  and  prudence 
might  reasonably  apprehend  injury,  generally  Imposes  upon  him  the  duty  of 
exercising  greater  care  and  caution  in  approaching  It;  yet  the  degree  of  care 
which  should  be  required  of  such  a  person  has  uniformly  been  held,  in  this 
state,  to  be  a  question  of  fact,  to  be  determined  by  the  Jury.  Bassett  t. 
Fish,  75  N.  T.  304;  Weed  r.  Village  of  Rtllslon  Spa,  76  N.  Y.  329;  Xiven  v. 
City  of  Bochester,  Id.  G19;  Lanlgan  v.  Gaslight  Co.,  71  N.  Y.  2!).  •  •  •  It 
wiiuld  be  an  extremely  harsh  rule  which  should  require  the  plaintiff,  who  wns 
called  so  ofteB  to  pass  this  place,  to  have  kept  her  mind  Invariably  fixed  upon 
iu  character,  and  to  make  her  responsible  for  an  omission  to  exercise  inces- 
sant ylgllance  in  passing  over  it.  At  all  events,  she  could  hardly,  as  a  mat- 
ter of  law,  be  chargeable  with  negligence  In  descending  this  stairway  at  a 
time  when  she  had  some  reason  to  suppose,  from  the  as.«urances  of  the  defend- 
ant, that  the  defect  had  been  repaired  and  the  danger  removed." 

So,  also,  there  was  evidence  to  raise  a  question  of  fact  as  to  the 
negligence  of  the  defendant.  In  Bollard  v.  Roberts,  130  N.  Y.  269, 
29  N.  E.  104,  14  L.  R.  A.  238,  where  the  plaintiff  received  an  injury 
by  reason  of  the  unsatisfactory  condition  of  the  hallway,  the  court 
said  (page  273,  130  N.  Y.,  and  page  104,  29  N.  E.,  and  page  242,  14 
L.  R.  A.): 

"Their  rlpht  of  passage  through  It  was  necessary  to  the  availability  for 
OKDponcy  of  the  ainrtmenta  rented  by  them.    It  was  provided  for  their  use 
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In  passing  to  and  from  the  apartments  demised  to  tbem,  of  which  it  consti- 
tuted no  part  It  was,  therefore,  subject  to  their  right  of  passage  In  it 
under  the  control  of  the  defendant,  who  was  the  owner  and  their  landlord. 
And  upon  him  was  the  duty  of  exercising  reasonable  care  in  keeping  the 
hallway  In  suitable  repair  and  condition  for  the  use  in  safety  by  his  tenants 
of  apartments  on  the  floors  above  it  Donohue  v.  Kendall,  50  N.  T.  Super. 
Ot.  386;  Id.,  96  N.  Y.  635;  Palmer  v.  Dearlng,  93  N.  T.  7;  Looney  v.  McLean, 
129  Mass.  33;  Lindsey  v.  Lelghton,  150  Mass.  285,  22  N.  B.  901;  Pell  v. 
Relnhart  127  N.  Y.  381,  27  N.  B.  1077,  12  L.  R.  A.  843." 

In  Rouillon  v.  Wilson,  29  App.  Div.  307,  51  N.  Y.  Supp.  430,  it  is 
stated  that  when  the  attention  of  the  landlord  has  been  called  to  the 
rotten  and  insecure  condition  of  a  portion  of  a  platform  on  the  roof 
of  his  building,  used  by  the  tenants  with  his  permission,  he  is  bound 
to  ascertain  the  condition  of  the  entire  platform.  In  the  present 
litigation  the  attention  of  the  landlord  was  called  to  the  unsafe  and 
insecure  condition  of  the  grating,  and  he  was  bound  to  put  it  into 
a  reasonably  safe  condition.  Whether  or  not  he  did  so  was,  upon 
the  evidence,  a  question  for  the  jury.  On  both  questions,  therefore, 
it  was  not  proper  for  the  court  to  find,  as  matter  of  law,  that  the 
plaintiff  was  guilty  of  contributory  negligence,  or  that  the  defendant 
was  not  negligent;  and  it  follows  that  the  judgment  should  be  re- 
versed, and  new  trial  granted;  costs  to  abide  the  event.  All  con- 
cur, except  HmSGHBEBG  and  JENK8,  JJ.,  dissenting. 


(59  App.  Dlv.  39.) 

MILLS  T.  BUNKB  et  aL 

(Supreme  Court  Appellate  Division,  Second  Department    March  8,  1901.) 

NboliIGkncb — Pbksonal  Injubies— Child — Playground— Vacant  Lot — Looss 
Horse. 

Defendants  negligently  or  intentionally  allowed  a  horse  to  escape  from 
their  stables,  and  run  at  large  through  the  street.  There  were  several 
vacant  lots  In  the  vicinity,  in  one  of  which  plaintiffs  Intestate,  a  boy 
about  6%  years  old,  was  playing  with  several  other  children.  The  horse 
left  the  street  and  ran  across  this  lot,  running  over  plaintiff's  intestate, 
killing  him.  The  horse  was  spirited,  but  not  vicious.  Neither  defend- 
ants nor  plaintiff's  intestate  had  any  right  to  be  on  the  lot  In  question, 
though  it  was  commonly  used  by  the  children  of  the  neighborhood  as  a 
playground.  Beld  sufficient  evidence  to  entitle  plaintiff  to  have  the 
question  of  whether  or  not  the  defendants  were  negligent  submitted  to 
the  Jury. 

Appeal  from  trial  term,  Westchester  county. 

Action  by  Theodore  Mills,  as  administrator  of  W^alter  S.  Mills,  de- 
ceased, against  Batje  Bunke  and  others.  From  a  judgment  dismiss- 
ing plaintiff's  complaint,  plaintiff  appeals.    Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIBSOH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

George  W.  Alger,  for  appellant. 
Edward  F.  Dwight,  for  respondents. 

WOODWARD,  J,  The  plaintiff  brings  this  action  as  the  admin- 
istrator of  the  goods,  etc.,  which  were  of  Walter  S.  Mills,  deceased, 
demanding  judgment  against  the  defendants  for  ''carelessly,  negli- 
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gently,  and  wrongfally"  causing  the  death  of  his  intestate.  The 
learned  court  at  trial  term  dismissed  the  com^daint,  on  motion,  at 
the  close  of  plaintiff's  evidence,  and  from  the  judgment  entered  ap- 
peal comes  to  this  court. 

The  rule  is  well  established  that,  in  reviewing  a  judgment  for  de- 
.  fendant  entered  upon  a  nonsuit,  plaintiff  is  entitled  to  the  benefit 
of  every  fact  that  the  jury  could  have  found  from  the  evidence  given, 
and  to  every  legitimate  inference  warranted  by  the  proofs,  and  we 
are  to  examine  the  matter  under  this  favorable  rule  for  the  plaintiff. 
The  defendants,  as  co-partners,  operate  a  coal  yard  in  New  York 
City,  having  a  building  on  the  north  side  of  136th  street,  between 
Fifth  and  Lenox  avenues,  in  the  rear  of  which  they  keep  their 
horses.    Late  in  the  afternoon  of  the  26th  day  of  July,  1896,  two 
horses  belonging  to  the  defendants  were  either  turned  loose  or  es- 
caped from  defendants'  stables,  getting  into  this  rear  yard,  from 
which  one  of  them,  a  gray  horse,  pass^  out  into  the  highway,  and 
from  thence  to  an  open  lot  adjoining  defendants'  coal  yard  on  the 
west,  where  some  two  dozen  or  more  children  were  at  play,  and  one 
of  these,  plaintiff's  intestate,  was  run  over  and  killed.    The  horse 
appears  from  the  evidence  to  have  been  in  high  spirits,  and  was 
running  from  the  time  of  leaving  the  defendants'  inclosure  until 
the  accident,  a  space  of  a  few  seconds.    The  elaborate  research  and 
great  learning  which  have  been  brought  to  bear  in  support  of  the 
judgment,  and  the  very  able  argument  of  plaintiff's  counsel,  present 
the  question  whether  the  defendants'  servants  and  employes  were 
negligent  in  permitting  this  horse  to  be  at  large  and  beyond  their 
control,  under  the  circumstances.    The  plaintiff's  intestate  was  a 
child  in  good  health,  6J  years  of  age.    He  was  at  play  with  other 
chQdren  in  an  open  lot,  such  as  are  common  in  the  vicinity  of  this 
accident;    and  the  jury  might  properly  have  found  that  there  was 
an  absence  of  contributory  negligence  either  on  the  part  of  plain- 
tifTs  intestate  or  of  his  parents.    Indeed,  to  have  found  otherwise, 
under  the  evidence  as  it  appeared  at  the  time  of  granting  the  non- 
suit, would  have  been  to  have  wholly  disregarded  the  testimony. 
There  was  evidence  in  the  case  from  which  the  jury  might  have  con- 
cluded that  these  horses  were  deliberately  turned  loose  and  driven 
out  into  the  street,  and,  while  the  defendants  practically  concede 
that  they  would  have  been  liable  if  the  accident  had  occurred  in  the 
highway  under  such  circumstances,  they  urge  that  the  rule  is  differ- 
ent because  the  horse  entered  upon  private  premises,  which  did  not 
belong  either  to  plaintiff's  intestate  or  to  his  parents,  and  there 
workeS  the  wrong  for  which  the  plaintiff  seeks  to  recover.    We  are 
of  the  opinion,  however,  that  this  position  is  not  tenable.    If  the 
defendants,  through  the  negligence  of  their  servants,  put  in  motion 
a  cause  which  might  reasonably  be  anticipated  to  result  in  injury 
to  another,  the  question  of  whether  that  injury  was  consummated  in 
the  public  highway,  in  violation  of  an  ordinance,  or  upon  private 
premises  where  the  plaintiff's  intestate  may  have  been  a  technical 
trespasser,  is  of  no  consequence.    The  rule  of  the  common  law  is 
that  it  is  the  duty  of  all  persons  to  use  reasonable  care  and  skill 
in  dealing  with  any  chattel,  and  if  one  is  negligent  in  the  perform- 
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an«e  of  this  dnty,  and  misdiief  or  low  enavea  to  the  person  or  prop- 
erty of  another,  he  will  be  answerable  to  that  other  in  damages. 
Walp.  Rnb.  224.  In  the  oft-cited  case  of  Vandenburgh  v.  Troai,  4 
Denio,  4G4,  465,  the  court  say: 

"It  may  be  laid  down  as  a  general  rale  that  when  one  does  an  Illegal  or 
mlBetaieTouB  act,  which  to  likely  to  prove  Injnrloua  to  others,  and  when  he  does 
a  legal  act  In  such  a  careless  and  Improper  manner  that  injury  to  third  per- 
sons may  probably  ensue,  he  Is  answerable,  in  scnne  form  of  action,  for  all 
the  consequences  which  may  directly  and  naturally  result  from  his  conduct 
•  *  ♦  It  Is  not  necessary  that  he  should  intend  to  do  the  particular  Injury 
which  follows,  nor,  Indeed,  any  Injury  at  alL"  Magar  r.  Hammond,  54  App. 
Dlv.  532,  536,  67  N.  Y.  Supp.  63. 

This  was  the  doctrine  applied  in  the  case  of  Dickson  v.  McCoy, 
39  N.  Y.  400,  where  the  plaintiff,  a  child  of  10  years,  was  passiag 
the  stable  of  the  defendant,  upon  the  sidewalk  of  a  populotis  street 
in  the  city  of  Troy,  when  the  defendant's  horse  came  ont  of  the 
stable,  going  loose  and  unattended,  and,  in  passing,  kicked  the  plain- 
tiff in  the  face.  The  complaint  alleged  that  the  horse  was  of  a  mali- 
cious and  mischievous  disposition,  and  accustomed  to  attack  and  in- 
jure mankind,  but  the  proof  failed  to  sustain  this  allegatioD.  The 
court  held,  however,  that  this  was  not  material;  that  "it  is  not  nec- 
essary that  a  horse  should  be  vicious  to  make  the  ow»er  responsible 
for  injury  done  by  him  through  the  owner's  negligence,  ^e  vice 
of  the  animal  is  an  essential  fact  only  when,  bat  lor  it,  the  conduct  of 
the  owner  woold  be  free  from  fault;"  as,  for  instance,  in  the  case  of  a 
horse  properly  fastened  in  the  highway,  which  should  kick  or  bite 
a  passer-by.  In  such  a  case,  the  owner  would  be  liable  only  if  he 
had  knowledge  of  the  vicious  disposition  of  the  animal;  but  where 
a  horse  is  allowed  to  run  in  the  streets  of  a  populous  city  it  is  obvi- 
ously dangerous  to  the  public,  and  the  danger  is  none  the  less  be- 
cause the  running  and  kicking  of  the  horse  are  done  in  a  playful 
mood  than  if  prompted  by  a  vicious  disposition.  Dickson  v,  McCoy, 
39  N.  Y.  402. 

The  duty  which  the  defendants  owed  to  the  plaintiff's  intestate 
was  to  use  reasonable  care  in  the  management  and  control  of  the 
horse  which  worked  this  wrong,  and  while  we  have  been  afforded  a 
very  thorough  discussion  of  wild  and  domestic  animals,  and  the  de- 
gree of  care  and  responsibility  imposed  upon  their  owners,  we  are 
of  opinion  that  the  owner  of  a  domestic  animal  is  bound  to  take 
notice  of  the  general  propensities  of  the  class  to  which  he  belongs, 
and,  if  such  propensities  are  of  a  nature  to  cause  injury,  he  must 
anticipate  and  guard  against  them  (Hammond  v.  Melton,  42  111.  App. 
187);  and  if  the  animal  be  given  an  opportunity  to  exercise  the  pro- 
pensity, through  the  negligence  of  the  owner,  he  will  be  liable  to 
persons  injured  without  fault  on  their  part  (Thomas,  Neg.  508,  citing 
Whart.  Neg.  §  907).  It  cannot  matter,  there  being  no  intervening 
cause,  that  this  accident  did  not  occur  upon  the  highway.  The  wrong 
of  the  defendants,  if  there  was  a  wrong,  consisted  in  letting  their 
horses  loose  under  the  circumstances  by  which  they  were  surrounded, 
and  where  it  was  reasonable  to  anticipate  that  iiijury  would  result. 
The  plaintiff's  intestate,  in  so  far  as  the  evidence  discloses,  had  as 
much  right  upon  the  vacant  lot  as  the  defendants;  and  even  if  the 
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lot  belonged  to  them,  and  plaintiff's  intestate  was  a  trespasser,  thej 
had  no  right  to  expose  him  to  the  danger  of  being  run  down  and 
killed  by  this  horse,  if,  in  the  exercise  of  reasonable  care,  the  danger 
could  have  been  foreseen  and  averted.  The  lot  was  unfenced,  was 
bounded  by  the  highways  In  which  it  is  conceded  the  defendants  had 
no  lawful  right  to  allow  their  horses  to  go  unattended,  and  the  com- 
mon experience  in  great  cities  would  justify  a  jury  in  finding  that 
the  defendants,  in  the  exercise  of  reasonable  care,  must  have  known 
that  this  lot  would  be  occupied  on  a  warm  summer  evening  by  chO- 
dren  at  play,  and  that  it  was  dangerous  to  allow  their  horses  to  run 
at  large  in  the  highways  adjacent  or  in  the  lot  itself.  See  Wasmnth 
V.  Butler,  86  Hun,  1,  2,  33  N.  Y.  Snpp.  108,  where  the  court  say  that 
"it  has  become  almost  proverbial  that  no  horse  is  safe  to  leave  un- 
tied on  the  street."  Moynahan  v,  Wheeler,  117  N.  Y.  285,  287,  22 
N.  E.  702.  In  the  case  of  Mahoney  v.  Dwyer,  84  Hun,  348,  32  N. . 
Y.  Snpp.  346,  the  complaint  alleged  "that  on  the  night  of  the  said 
15th  day  of  October,  1892,  the  said  heifer  was  negligently  and  care- 
lessly permitted  by  said  defendant  to  be  in  said  highway,  and  that 
as  the  plaintiff  passed  along  the  said  highway  the  said  heifer  sprang 
at  him,  and  inflicted  upon  him  severe  and  permanent  injuries."  It 
transpired  on  the  trial  that  the  heifer  was  not  in  a  highway,  but  in 
a  private  lane  used  by  the  people  as  a  thoroughfare.  The  court,  in 
sustaining  a  judgment  for  the  plaintiff,  say:  "It  was  not  essential 
to  show  that  the  lane  where  the  plaintiff  was  injured  was  a  public 
street.  A  party  has  no  right  to  put  a  dangerous  animal  in  a  place 
that  he  knows  the  public  are  in  the  habit  of  traveling."  In  this 
case,  as  in  the  case  at  bar,  the  negligence  of  the  person  permitting 
the  animal  to  be  in  a  public  place  is  the  {gravamen  of  the  action,  and 
the  exact  locality  of  the  accident,  whether  upon  the  highway  or  upon 
private  premises  open  to  the  public,  is  not  material.  It  may  be  said 
that  the  court  bases  its  opinion  upon  the  fact  that  it  was  a  "danger- 
ous animal";  but  there  is  nothing  to  show  that  the  evidence  estab- 
lished that  the  heifer  was  known  to  be  a  dangerous  animal,  and  it 
will  hardly  be  contended  that  a  heifer  is  a  more  dangerous  animal 
than  a  horse  turned  loose  in  a  public  place. 

In  the  case  at  bar,  if  the  horse  had  broken  into  the  lot  without 
any  negligence  on  the  part  of  the  defendants,  thus  becoming  a  tres- 
passer, for  which  the  owners  would  be  answerable  to  the  owners  of 
the  premises,  the  case  would  come  within  the  rule  adopted  in  O'Con- 
nell  V.  Jarvis,  13  App.  Div.  3,  5,  43  N.  Y,  Supp.  129;  but  it  has  no 
relation  to  this  action,  which  is  for  the  negligence  of  the  owners  io 
permitting  the  horse  to  be  at  large  under  circumstances  which  made 
it  probable  that  injury  would  result  to  persons. 

The  suggestion  is  made,  in  support  of  the  judgment,  that  the  law 
requires  that  the  injury  must  proceed  so  directly  from  the  wrongful 
act  that,  according  to  common  experience  and  the  usual  course  of 
events,  it  might,  under  the  particular  circumstances,  have  reason- 
ably been  expected  (Jex  v.  Straus,  122  N.  Y.  293,  301,  25  N.  E.  478, 
and  authorities  cited),  and  that  something  of  this  certainty  is  lack- 
ing in  the  present  case;  but  an  examination  of  the  authorities  dis- 
closes no  case  in  which  the  rule  has  been  held  applicable  to  facts 
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bearing  any  analogy  to  those  here  in  evidence.  The  rule,  as  we  have 
already  shown  by  authorities,  does  not  require  that  the  particular 
accident  should  have  been  anticipated.  It  is  satisfied  if  any  danger 
was  reasonably  to  have  been  anticipated  from  the  conduct,  and  it 
cannot  be  said  that  it  was  unreasonable  to  suppose  that  a  horse  run- 
ning loose  in  the  highways,  with  access  to  an  open  plot,  which  ap- 
pears to  have  been  grown  up  to  grass  in  some  measure  at  least, 
would  injure  those  who  might  get  in  his  pathway.  Such  accidents 
are  common  to  the  experience  of  the  world,  and  negligence  in  the 
control  of  animals  capable  of  working  injuries  to  others  is  uni- 
versally recognized  as  giving  a  cause  of  action  to  those  who  suffer 
through  such  negligence.  Benoit  v.  Bailroad  Co.,  154  N.  Y.  223,  227, 
48  N.  E.  524. 

We  are  of  opinion,  therefore,  that  it  was  error  on  the  part  of  the 
court  at  trial  term  to  grant  the  motion  for  nonsuit,  and  to  refuse 
the  request  of  the  plaintiff  to  go  to  the  jury  upon  the  issues.  While 
we  do  not  care  to  suggest  that  there  was  error  in  the  exclusion  of 
evidence,  we  are  of  opinion  that  the  plaintiff,  under  properly  framed 
questions,  is  entitled  to  greater  latitude  in  showing  the  surroundings 
of  the  parties,  as  bearing  upon  the  degree  of  care  proper  to  be  exer- 
cised, than  was  permitted  upon  the  original  trial. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event.    All  concur. 


(69  App.  Dlv.  97.) 

BYAN  T.  PRESTON  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    March  8,  1901.) 

1   Bicycles— Side  Paths — Highways— Additional  Burdbn— Compensation — 
Constitutional  Law — Statutrb. 

Laws  1899,  c.  1S2,  as  amended  by  Laws  1900,  e.  640,  authorises  the 
construction  and  maintenance  of  side  paths  for  the  use  of  bicycles  along 
public  roads  and  streets,  and  for  the  use  of  such  paths  by  persons  riding 
bicycles.  Held,  that  providing  such  paths,  and  conflning  the  use  of 
bicycles  thereto,  for  purposes  of  safety  and  convenience,  does  not  impose 
an  additional  burden  on  the  highway,  and  Is  not  a  use  of  the  highway 
for  which  the  abutting  owner  Is  entitled  to  compensation;  hence  such 
acts  are  not  unconstitutional,  as  providing  for  talcing  private  property 
without  Just  compensation. 

Si  Same— Hitching  Horses. 

Under  Laws  1899,  c.  152,  f  6,  as  amended  by  Laws  1900,  c.  640,  pro- 
viding that  no  person  shall  willfully  stand,  hitch,  or  drive  any  horse 
or  other  animals  on  any  side  path,  except  for  the  purpose  of  access  to 
and  egress  from  lands  abutting  on  the  highway,  an  abutting  owner  is 
not  deprived  of  free  passage  to  and  from  his  property;  and  the  acts  are 
not  unconsititutional  because  the  use  of  the  path  may  interfere  to  some 
extent  with  the  practice  of  hitching  horses,  since  there  is  no  absolute 
right  of  obstructing  travel  on  a  highway  by  hitching  horses  thereon. 

Appeal  from  special  term,  Suffolk  county. 

Action  by  Helene  M.  Ryan  against  Henry  H.  Preston  and  others. 
Prom  a  judgment  dismissing  her  complaint  (66  N.  Y.  Supp.  162), 
plaintiff  appeals.    Affirmed. 
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Argued  before  GOODRICH,  P.  J.,  and  WOODWABD,  HIBSCM- 
BERG,  JELNKS,  and  6EWIILL,  JJ. 

Frederick  E.  Crane,  for  appellant. 
Timothy  M.  Griffing,  for  respondents. 

HIBSCHBEBG,  J.  This  action  is  brought  against  the  bicycle  side 
path  commissioners  for  Suffolk  county,  appointed  pursuant  to  the 
provisions  of  chapter  152  of  the  Laws  of  1899,  as  amended  by  chap- 
ter 640  of  the  Laws  of  1900.  The  relief  sought  is  a  judgment  de- 
claring those  acts  unconstitutional  and  void,  and  enjoining  and  re- 
straining the  defendants  from  constructing  and  maintaining  a  side 
path  on  the  South  Country  road,  in  or  near  Bay  Shore,  in  Suffolk 
county,  and  upon  which  road  the  plaintiff  is  a  resident  and  an  abut- 
ting owner.  Whether  the  provisions  of  the  acts  which  limit  the  use 
of  the  side  paths  to  licensed  bicycle  owners  are  valid  is  not  consid- 
ered; the  inquiry  being  confined  to  the  allegations  of  the  complaint 
to  the  effect  that  the  plaintiff's  property  is  taken  without  due  pro- 
cess of  law,  and  for  a  public  use,  without  just  compensation.  It  can 
hardly  be  claimed  that  the  bicycle  adds  an  additional  burden  in 
the  nse  of  the  highway.  Its  status  as  a  carriage  or  vehicle  is  now 
firmly  established,  and  as  such  it  is  entitled  to  its  place  upon  the 
public  roadways.  In  this  state  the  right  is  confirmed  by  statute 
(chapter  704  of  the  Laws  of  1887).  The  case  of  the  constructioB  of 
a  railroad,  involving  the  exclusive  use  of  a  part  of  the  road,  for  the 
benefit  of  a  single  individual  or  corporation,  is  not  analogous.  Here 
the  right  to  use  the  highway  in  front  of  the  plaintiff's  premises  for 
generS  travel  upon  bicycles  in  common  with  other  vehicles  is  un- 
disputed, and  the  statutes  complained  of  merely  provide  for  a  regu- 
lation requiring  the  bicycles  to  keep  in  a  certain  part  of  the  road, 
for  safety  and  convenience.  In  itself,  such  a  regulation  no  more 
imposes  an  additional  burden  upon  the  use  of  the  highway,  as  affect- 
ing the  rights  of  an  abutting  owner,  than  would  a  statute  requiring 
all  vehicles  going  in  either  direction  to  keep  to  the  right.  If  the 
acts  are  construwi  as  giving  bicycles  the  exclusive  use  of  the  side 
paths,  the  language  of  5ie  learned  trial  justice  at  special  term  is  apt 
and  pertinent: 

"If  a  portion  of  the  highway  may  be  appropriated  as  a  sidewalk  for  the 
exclnslve  use  of  pedestrians,  there  seems  to  be  no  reason  why  another  por- 
tion of  the  highway  may  not  be  appropriated  for  the  exclusive  use  of  bicycles." 
66  N.  Y.  Supp.  lOZ,  168. 

Snch  nse  comes  fairly  within  the  reasoning  in  the  case  of  Palmer 
v.  Electric  Co.,  158  N.  Y.  231,  52  N.  E.  1092,  to  the  effect  that,  not- 
withstanding the  fee  of  the  country  highway  remains  in  the  abutting 
owner,  the  grant  or  dedication  to  public  use  impliedly  contemplates 
snch  legitimate  street  uses  as  the  public  may  require  in  the  future, 
including  such  as  tend  only  to  "promote  the  comfort  and  safety  of 
the  traveling  public."  In  Cater  v.  Telephone  Co.,  60  Mina  539,  63 
N.  W.  Ill,  the  adaptability  of  the  public  easement  in  highways  to 
the  requirements  of  improvement  and  invention  was  well  expressed 
by  Judge  Mitchell  as  follows  (page  543,  60  Minn.,  and  page  116,  63 
N.  W.): 
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"If  there  Is  any  Mie  fact  established  In  the  history  of  society  and  of  the 

law  Itself,  It  Is  that  the  mode  of  exercising  this  easement  Is  expansive, 
developing  and  growing  as  civilization  advances.  In  the  most  primitive 
fltate  of  society  the  conception  of  a  highway  was  merely  a  footpath;  In  u 
fillghtly  more  advanced  state,  It  Included  the  idea  of  a  way  for  pack  animals: 
and  next,  a  way  for  vehicles  drawn  by  animals, — constituting,  respectively. 
the  'Iter,'  the  'actus,'  and  the  'via'  of  the  Komans.  And  thus  the  metho<ls  of* 
using  public  highways  expanded  with  the  growth  of  civilization,  imtU  today 
«nr  urban  highways  are  devoted  to  a  variety  of  uses  not  known  In  former 
times,  and  never  dreamed  of  by  the  owners  of  the  soU  when  the  public 
easement  was  acquired.  Hence  It  has  become  settled  law  that  the  easement 
is  not  limited  to  the  particular  methods  of  use  In  fogue  when  the  easeniont 
was  aciinlred,  but  Includes  all  new  and  Improved  methods,  the  utility  and 
general  convenience  of  which  may  afterwards  be  discovered  and  developed 
in  aid  of  the  genn-al  purpose  for  which  highways  are  designed." 

The  plaintiff  is  not  deprived  of  access  to  her  property.  The  pro- 
visions of  the  statutes  which  assume  to  prevent  the  willful  leading, 
standing,  hitching,  riding,  or  driving  of  animals  upon  the  side  paths, 
•expressly  except  "the  purposes  of  access  to,  and  egress  from,  lands 
abutting  on  the  highway."  There  is  nothing  in  the  law  prohibiting 
the  plaintiff  from  access  to  her  property  over  each  and  every  foot 
of  the  highway  in  front  of  her  place.  It  may  be  that  the  nse  of  the 
side  path  will,  as  she  complains,  interfere  to  some  extent  with  the 
practice  of  hitching  horses;  but  no  case  is  cited  establishing  the  ab- 
solute right  of  obstructing  travel  upon  a  highway  by  hitching  horses, 
and  this  feature  of  the  law  does  not  seem  obnoxious  to  the  spirit  of 
any  constitutional  guaranty. 

The  judgment  should  be  affirmed.  All  concur,  except  SEWELL, 
J.,  taking  no  part 


(59  App.  DIv.  435.) 

CLARK  V.  KUMSBT  et  al. 

(Snpreme  Oonrt,  Appellate  Division,  Fourth  Deptutment    March  12,  1901.> 

L  Partnership — Jotnt  Entkkprise— Sharing  Proceeds— Profits. 

Where  several  persons  Joined  in  a  written  agreement,  each  to  pay  a 
certain  definite  sum  of  money  to  defray  the  expenses  of  sinking  a  gas 
•well,  and.  In  the  event  that  gas  was  found  in  paying  quantities,  to  share 
In  the  proceeds  thereof,  if  any  there  were,  they  did  not  thereby  become 
.partners  as  to  each  other,  since  the  agreement  did  not  constitute  such  a 
community  of  profit  as  to  constitute  a  partnership. 
■^.  Same — CoxTKAcroii — Estoppel. 

Several  persons  Joined  in  a  written  agreement,  each  to  pay  a  certain 
deflnite  sum  to  pay  for  sinking  a  gas  well,  and,  in  the  event  of  gas 
being  found  In  paying  quantities,  to  share  In  the  proceeds  thereof.  They 
appointed  a  committee  of  ihelr  number,  who  contracted  with  plalntifTs 
testator  to  sink  a  well  to  a  specified  depth  for  the  sum  so  subscribed. 
Gas  not  being  found,  some  of  those  sifjning  Increased  their  subscription, 
and  the  committee  directed  the  eoiitraotor  to  continue  the  well.  The 
contractor  knew  the  terms  of  the  affreetnent,  attended  nearly  all  the 
meetings  of  the  subscribers,  and  must  have  known  that  the  defendants 
refused  to  add  to  their  first  subscriptions.  Held,  that  the  contractor  had 
no  reason  to  believe  that  the  subscril)ers  were  partners,  and  defendants 
were  not  liable  for  any  part  of  the  expense  Incurred  for  continuing  the 
work  after  the  amount  of  their  subscription  was  exhausted. 

Appeal  from  trial  term,  Niagara  county. 
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Action  by  Wiffiam  F.  Clark,  as  executor  of  the  will  of  Thomas 
Sutton,  against  Bronson  Euineey  and  others.  From  a  judgment  for 
plaintriEf  (52  N.  Y.  Bupp.  417),  defendant  Bmnsey  and  others  appeal. 
Reversed. 

On  or  about  the  2d  day  of  Jane,  1892,  the  appellants, '  together  with  16 
other  parties,  entered  Into  a  written  agreement,  of  which  the  following  Is  a 
copy,  Tix: 

"Buffalo,  June  2d,  1892. 

"We,  the  undersigned,  agree  to  pay  the  sum  set  opposite  our  several  names 
to  Henry  W.  Watson,  room  100,  White  Buildlug,  whenever  called  upon,  for 
the  purpose  of  drilling  and  putting  down  a  gas  well  on  Grand  Island,  on  the 
property  of  the  Klorabulga  Park  I^'iud  Company,  adjoining  Sour  Spring  Grove. 
If  gas  is  found  in  paying  quautities,  each  subscriber  to  this  fund  Is  to  share 
in  the  proceeds  or  profits  of  the  well  in  the  same  proportion  as  he  subscribed 
for  the  putting  down  of  the  same.  Not  over  $50  is  to  be  paid  for  the  privilege 
of  putting  down  this  well  to  the  owners  of  the  land." 

Each  of  the  parties  to  this  instrument  subscribed  the  sum  of  9100,  which 
created  a  fund  amounting  in  the  aggregate  to  $2,000.  On  the  14th  day  of 
June,  1892,  at  a  meeting  of  certain  of  the  subscribers,  an  organization  was 
perfected  by  the  election  of  a  president,  vice  president,  secretary,  and  treas- 
urer; and  upon  the  day  following  an  executive  committee  was  appointed, 
which  subsequently  entered  into  a  contract  with  Tliomas  Sutton,  the  plain- 
tiff's testator,  by  the  terms  of  which  be  agreed  to  drill  a  well  upon  the  prem- 
ises mentioned  In  the  foregoing  agreement,  which  well  was  not  to  extend 
beyond  1,600  feet  in  depth.  As  no  gas  was  found  when  this  point  was 
reached,  supplementary  contracts  were  made  with  Sutton,  the  result  of  which 
was  that  the  well  ultimately  reached  a  depth  of  8,128  feet,  the  cost  of  which, 
according  to  the  terms  of  the  various  contracts,  amounted  to  $4,640.70. 
After  the  amount  originally  subscribed  was  exhausted,  several  of  the  sub- 
scribers. Including  the  appellant  Baethig,  Increased  their  subscriptions.  In 
consequence  of  which  the  sum  of  .*3,r>d2.30  was  realized.  This  sum  was 
applied  towards  the  payment  of  the  amount  due  Sutton  upon  his  contracts, 
which  left  a  balance  unpaid  of  $1,138.40.  Failing  to  obtain  any  further  pay- 
ments, Sutton  brought  an  action  In  the .  supreme  court  against  Henry  W. 
Watson,  as  treasurer  of  the  company,  under  the  provisions  of  section  1919 
of  the  Code  of  Civil  Procedure,  and  In  due  course  of  time  obtained  a  judgment 
therein  for  the  amount  of  his  claim,  with  costs.  An  execution  was  thereafter 
issued  upon  such  judgment,  and.  the  same  havinf?  been  returned  unsatisfied, 
this  action  was  brought  against  the  subscribers,  and  a  defense  was  interposed 
by  each  of  the  Ave  appellants  above  named.  None  of  these  appellants  attended 
any  of  the  meetings  of  the  cornpany,  and,  when  called  upon  for,  additional 
subscriptions,  they,  with  the  execeptlon  of  the  appellant  Baethig,  either 
refused  to  respond,  or  Ignored  the  notices  which  were  sent  to  tliem.  The 
Issues  Joined  herein  were  brought  to  trial  at  a  term  of  court  held  in  Niagara 
county  on  the  10th  day  of  February,  1S98;  and,  a  Jury  having  been  waived, 
a  trial  was  had  before  the  Justice  presiding  at  that  term,  who  found  In  favor 
ot  the  plaintiff  for  the  full  amount  of  'bis  claim,  with  costs,  aaid  from  the 
Judgment  subsequently  entered  thereon  this  appeal  Is  brought. 

Ar}:tued  before  ADAMS;  P.  J.,  and  McLENNAif,  WILLIAMS,  and 
LAUGHUN,  JJ. 

Ansley  Wilcox,  for  appellants. 
Charles  Hickej,  for  respondent. 

ADAMS,  P.  J.  He  theory  upon  which  this  action  was  brought, 
tried,  and  determined  was  that  the  defendants  were  liable  as  co- 
partners for  the  balance  due  upon  the  Sutton  contracts;  and  it  is 
now  contended  that  the  subscription  agreement  of  June  2,  1892, 
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created  a  joint  liability  upon  the  part  of  the  x>er8on8  signing  the  same, 
which  established,  both  inter  se  and  as  to  third  persons,  the  relation 
of  co-partners.  The  principal  question,  therefore,  with  which  we  have 
to  deal  upon  this  review,  involves  the  correctness  of  this  contention, 
and  is  one  which,  in  so  far  as  it  appertains  to  a  co-partnership  rela- 
tion between  the  subscribers  themselves,  rests  solely  upon  the  fact 
that  by  the  agreement  of  June  2d  each  subscriber  to  the  fund  created 
thereby  was  "to  share  in  the  proceeds  or  profits  of  the  well  in  the 
same  proportion  as  he  subscribes  for  the  putting  down  of  the  same." 
It  is  undoubtedly  true,  as  has  been  declared  by  a  text  writer  of  un- 
doubted authority,  that  "partnership  is  prima  facie  the  result  of  an 
agreement  to  share  profits,  although  nothing  may  be  said  about 
losses,  and  although  there  may  be  no  common  stock."  lindl.  Partn. 
(4th  Ed.)  marg.  p.  19.  But  the  same  author  also  asserts  (what  is 
equally  true)  that  it  is  inaccurate  to  say  that  community  of  profit 
is  the  test  of  partnership,  but  that,  more  properly  speaking,  it  may 
be  said  that  "whether  persons  are  really  partners  or  not  is  a  ques- 
tion of  intention,  to  be  decided  by  consideration  of  the  whole  agree- 
ment into  which  they  have  entered,  and  ought  not  to  be  made  to  de- 
pend on  one  or  two,  only,  of  the  clauses  in  it."  Id.  marg.  p.  12. 
Applying,  therefore,  the  rule  last  stated  to  the  case  in  hand,  it  seems 
quite  clear  that  the  respondent's  contention,  so  far  as  this  particular 
branch  of  it  is  concerned,  has  no  satisfactory  foundation  npon  which 
to  rest.  So  far  as  the  instrument  itself  is  concerned,  there  is  abso- 
lutely nothing  in  its  language  which  by  the  most  liberal  construc- 
tion could  be  tortured  into  the  declaration  of  an  intention  npon  the 
part  of  the  subscribers  to  establish  a  co-partnership  relation  save 
the  single  sentence  above  quoted,  and  the  evidence  dehors  the  con- 
tract absolutely  repels  any  such  idea.  Not  only  was  there  no  agree- 
ment to  share  in  whatever  loss  might  result  from  the  enterprise, 
but,  so  far  as  these  appellants  are  concerned,  they  took  no  part  in 
any  of  the  meetings,  and  evinced  no  interest  whatever  in  what  oc- 
curred subsequent  to  the  signing  of  the  contract.  They  simply 
pledged  themselves  to  pay  f  100  each  to  defray  the  expense  of  sink- 
ing a  well,  and,  with  the  exception  of  the  appellant  Baethig,  refused 
to  increase  their  subscriptions  or  to  pay  any  attention  to  calls  made 
upon  them  for  further  financial  aid.  Obviously,  they  regarded  the 
instrument  signed  by  them  as  a  subscription  paper,  pure  and  simple, 
and  by  their  action  manifested  a  purpose  to  limit  their  liability  to 
the  amounts  severally  subscribed  by  them,  and  not  to  create  a  joint 
liability  which  should  make  them  jointly  and  severally  liable  for  any 
obligation  incurred.  Nor  do  we  think  the  language  relied  upon  is 
fairly  open  to  the  construction  claimed  for  it.  The  contract  in  ques- 
tion did  not  contemplate  the  conduct  of  a  business  of  a  continuous 
nature,  and  one  which  would  necessarily  or  probably  result  in  the 
earning  of  profits  or  the  creating  of  losses;  and,  although  the  word 
"profits"  is  used  with  the  word  "proceeds,"  we  think  it  cannot  be  re- 
garded as  qualifying  the  word  first  used,  but,  rather,  as  a  redundant 
expression,  which  was  intended  to  convey  no  additional  or  different 
meaning.  It  is  a  legal  maxim  that  "he  who  considers  merely  the 
letter  of  an  instrument  goes  but  skin  deep  into  its  meaning"  (Brown, 
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Leg.  Max.  p.  658);  and  in  elaborating  this  most  suggestive  maxim  the 
learned  author  says: 

"The  meaning  of  partlcnlar  words,  Indeed,  In  atatntes  as  well  as  In  other 
Instraments,  Is  to  be  fonnd  not  so  much  In  a  strict  etymological  propriety  of 
langviage,  nor  even  in  popular  nae,  as  In  the  subject  or  occasion  on  which  they 
are  used,  and  the  object  that  la  to  be  attained." 

Considered,  therefore,  in  this  light,  we  think  the  agreement  entered 
into  by  these  appellants  was  simply  one  to  pay  certain  definite  sums 
of  money  to  defray  the  expense  of  sinking  a  gas  well,  and,  in  the 
event  that  gas  was  found  in  paying  quantities,  to  share  in  the  pro- 
ceeds thereof,  if  any  there  were.  This  certainly  was  not  such  a  com- 
munity of  profit  as  to  constitute  a  partnership.  Lindl.  Partn.  marg. 
p.  17;  Colly.  Partn.  §  29.  And,  such  being  the  case,  we  fail  to  dis- 
cover wherein  it  can  be  successfully  contended  that  the  subscribers 
were  partners  inter  se. 

The  view  of  the  question  to  which  we  have  thus  given  expression 
is  one  which  has  the  support  of  adjudicated  cases  in  this  and  many 
other  states,  and  it  is  likewise  one  which  we  think  is  founded  in 
reason  as  well  as  authority.  Hudson  v.  Spaulding  (Sup.)  6  N.  Y.  Supp. 
877;  Hall  v.  Thayer,  12  Mete.  (Mass.)  130;  Gibbons  v.  Grinsel.  71) 
Wis.  365,  48  N.  W.  255;  Moss  v.  Wilson,  40  Cal.  159;  Davis  v.  Bel- 
ford,  70  Mich.  120,  37  N.  W.  919;  Ward  v.  Brigham,  127  Mass.  24; 
Frost  V.  Williams,  2  S.  D.  457,  50  N.  W.  964. 

We  come,  therefore,  to  a  consideration  of  the  second  branch  of 
the  plaintiff's  contention,  viz.  that  as  to  third  parties  the  appellants 
are  liable  as  co-partners.  The  theory  upon  which  such  a  liability 
arises  is  that  persons  who  hold  themselves  out  to  the  world  as  part- 
ners, by  dealing  in  such  a  manner  as  to  create  the  appearance  of 
partnerehip,  to  the  injury  of  innocent  third  parties,  are  estopped 
from  denying  that  their  actual  relation  is  not  what  their  acts  would 
seem  to  indicate  it  to  be.  The  rule  is  thus  stated  by  Collyer  on 
Partnership: 

"Persons  become  liable  as  partners  to  third  persons  either  by  contracting 
the  legal  relation  of  partners  Inter  se,  or  by  holding  themselves  out  to  the 
world  as  partners.  *  *  *  He  who  lends  his  name  and  credit  to  the  firm 
is  liable  for  the  debts  and  engagements  of  the  body,  *  *  *"  but  only  "to 
those  who  are  thereby  led  to  give  credit  to  the  firm  under  that  belief."  Vol- 
ume 1  (6tb  Ed.)  {  6. 

We  think  the  case  is  quite  barren  of  any  evidence  tending  to  show 
that  Sutton  supposed  the  subscription  paper  was  a  partnership  obli- 
gation, or  that  he  was  led  to  give  any  credit  to  these  appellants  under 
the  belief  that  they  were  members  of  a  firm.  Indeed,  so  far  as  the 
evidence  discloses,  he  did  not  even  know  that  they  had  signed  the 
paper  when  he  entered  upon  his  contract.  He  did  know,  however 
(and  this,  it  seems  to  us,  is  quite  significant),  all  about  the  original 
subscription  and  the  limit  of  the  subscribers'  liability;  for  he  was 
present  when  the  first  four  names  were  signed  thereto,  and  at  one 
time  agreed  to  take  two  shares  in  the  enterprise,  although  he  sub- 
sequently decided  not  to  do  so.  Moreover,  he  attended  nearly  all 
the  meetings,  and  was,  therefore,  conversant  with  the  situation  of 
affairs,  and  must  have  known  who  of  the  subscribers  refused  to  re- 
spond to  calls  for  additional  payments.    In  short,  he  knew  quite  as 
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madi  about  the  circumstances  under  wbicb  the  business  was  con- 
ducted as  any  other  man;  and,  if  the  subscribera  were  not  in  fact 
co-partners,  it  cannot  now  be  claimed  with  any  propriety  that  he  had 
any  reason  to  believe  that  tfaey  sustained  that  relation  towards  each 
other,  or  that  he  was  induced  to  give  credit  under  that  belief. 

We  think  that,  in  so  far  as  the  facts  found  and  the  conclusions 
reached  by  the  learned  trial  court  are  at  variance  with  the  foregoing 
views,  error  was  committed  which  requires  that  a  new  trial  should 
be  granted,  and  to  that  end  the  judgment  appealed  from  must  be 
reversed. 

Judgment  reversed  upon  both  the  law  and  lie  facts,  and  a  new 
trial  ordered,  with  costs  to  the  appellants  to  abide  event.    All  concur. 


(59  App.  Dlv.  63.) 

COLLINS  V.  NBW  YORK  POST-GRADUATE  MEDICAL  SCHOOL  ft 

HOSPITAL. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  8,  1901.) 

1.  Phtsicians  and  SunoEONB— Malpractice — (Jhahitable  Hospital 

A  cbaritaUe  meaical  institution  le  not  liable  for  the  negligence  of  Its 
sm-geon  in  operating  on  a  patient  gratuitously,  wliere  such  inetltution 
exercises  due  care  In  emplOfiug  a  surgeon  deemed  competent. 

9.  Same— Fkks  and  TnnioK. 

A  medical  Institution  endowed  as  a  cbarttable  organieation,  and  which 
renders  serTlces  gratuitously,  does  not  lose  its  character  as  such,  so  as  to 
render  it  liable  for  the  negligence  of  its  surgeon  in  operating  on  a  patient, 
because  It  teaches  medicine  for  tuition  fees,  and  because,  where  the 
patient  Is  able  to  pay,  it  also  charges  a  small  fee  for  room,  board,  nurs- 
ing, etc.,  but  no  fee  as  between  the  doctor  and  patient 

Appeal  from  trial  term,  Kings  county. 

Action  by  Nicholas  Collins  against  the  New  York  Post-Graduate 
Medical  School  &  Ilospital.  Prom  a  judgment  dismissing  the  com- 
plaint, plaintiff  appeals.    AflBrmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIBSOH- 
BERG,  and  JENKS,  JJ. 

Charles  Haldane,  for  appellant 
George  M.  Brooks,  for  respondent. 

HIRSCHBERG,  J.  The  action  is  for  damages  resulting  from  al- 
leged negligence.  The  complaint  charges  that  on  or  about  June  3, 
1898,  the  plaintifif  applied  to  the  defendant  for  admission  into  its 
hospital  for  treatment,  and  was  accepted  for  that  purpose,  he  then 
suffering  from  a  disease  and  injury  necessitating  an  operation  as  for 
an  indirect  inguinal  hernia  upon  the  left  side  of  his  body;  that  on 
the  following  day  the  defendant,  by  its  physicians,  surgeons,  agents, 
and  servants,  and  other  persons,  perfoiined  an  operation  upon  plain- 
tiff as  for  an  indirect  inguinal  hernia  upon  the  right  side  of  his  body, 
while  he  was  under  an  anaesthetic,  insensible,  and  unconscious;  and 
that  the  defendant  in  so  conducting  the  operation  acted  in  a  care- 
less, negligent,  reckless,  and  improper  manner, — in  so  acting  with- 
out regard  to  the  known  condition  of  plaintiff,  and  in  so  operating 
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upon  the  side  of  plaintiff's  body  unaffected  by  dieease  or  injury,— 
to  his  damage,  etc.  The  defendant  by  its  answer  denies  the  negli- 
gence alleged,  and  asserts,  by  way  of  a  separate  defense,  that  its  hos- 
pital is  a  charitable  institution;  that  the  medical  and  surgical  at- 
tendance and  ministrationB  furnished  the  plaintiff  were  furnished 
free;  and  that  they  were  so  accepted  by  the  plaintiff. 

The  New  York  Post-Graduate  Medical  Bchool  &  Hospital  was 
created  by  chapter  438  of  the  Laws  of  1886;  the  object  of  the  incor- 
poration being  the  establishment  of  a  school  for  the  further  instruc- 
tion of  i)ersons  already  possessing  the  degree  of  doctor  in  medicine, 
and  a  hospital  for  the  treatment  of  diseased  and  injured  persons  in 
the  city  and  county  of  New  York.  It  had  no  capital  stock;  its 
funds  being  derived  from  public  and  private  donations,  from  devises 
and  bequests,  the  board  of  paying  patients,  and  the  tuition  fees. 
By  chapter  385  of  the  Laws  of  18ii5  the  board  of  estimate  aud  ap- 
portionment of  the  city  of  New  York  was  authorized  to  provide  for 
an  annual  payment  to  the  corporation  of  the  sum  of  $30,000  for  its 
"charitable  uses  and  purposes."  The  tuition  fees  range  from  $40  to 
|I0O  a  course,  amounting  in  the  aggregate  to  a  considerable  sum 
annually,  all  of  which  is  devoted  to  the  support  of  the  hospitaL  The 
oCQcers,  directors,  faculty,  physicians,  and  surgeons  render  their  serv- 
ices gratuitously,  and  any  one  may  receive  medical  and  surgical 
treatment  free.  Nothing  is  ever  charged  for  medical  services.  If 
an  emergency  patient  wishes  to  pay  a  fee  for  medical  services,  it  may 
be  done,  but  the  fee  is  paid  at  the  office  as  a  gift  to  the  hospital. 
Those  who  are  able  to  pay  are  charged  eight  dollars  per  week  for 
room,  board,  nursing,  medicines,  dressings,  and  the  services  of  the 
house  staff,  which  Dr.  Boosa  testified  meant  "that  they  are  to  under- 
stand that  they  have  nothing  more  to  pay;  that  by  no  chance  shall 
any  bouse  doctor  undertake  to  get  a  fee  out  of  them.  The  charges 
that  we  impose  include  everything  that  is  done  for  them  there.  We 
have  a  house  staff.  It  includes  5l  they  ever  do.  It  includes  what 
the  nurses  do  and  what  they  do, — everything  except  a  medical  fee. 
A  fee  between  a  doctor  and  a  patient, — ^that  it  does  not  include." 
The  plaintiff,  being  ruptured,  as  stated  in  the  complaint,  on  the  left 
side,  apjdied  for  admission  to  the  hospital  for  the  purpose  of  under- 
going an  operation,  bringing  with  him  a  card  from  his  own  physician 
stating  that  fact,  and  giving  the  true  location  of  the  hernia.  The 
house  physician  examined  him  and  confirmed  his  doctor's  diagnosis. 
He  arranged  with  the  clerk  at  the  desk  for  the  pajnoient  of  the  re- 
qnired  eight  dollars  weekly,  and  he  paid  that  sum  during  the  four 
weeks  he  was  in  the  hospital.  The  second  day  he  was  placed  under 
the  influence  of  an  ansEsthetic,  and  the  operation  performed  in  the 
{H^sence  of  the  students,  after  a  preliminary  lecture  to  the  class  by 
one  of  the  attending  physicians.  The  operation  was  performed  on 
the  right  side,  whicli  was  in  a  perfectly  healthy  and  normal  condi- 
tion, and  the  plaintiff  was  obliged  to  and  did  afterwards  submit  to 
another  operation  at  another  hospital  for  the  removal  of  the  hernia 
diagnosed  by  his  doctor.  The  surgeon  who  performed  the  operation 
which  is  the  subject  of  complaint  had  been  subjected  to  a  competitive 
examination  before  b^ng  accepted  by  defendant's  board  of  exam- 
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iners,  and,  before  the  operation  in  question,  was  regarded  by  the  de- 
fendant as  skillful  and  competent. 

However  opinions  may  differ  on  the  question  of  the  policy  of  ex- 
empting charitable  institutions  from  the  ordinary  rule  of  respondeat 
superior,  the  law  is  too  well  settled  in  this  state  to  permit  a  recovery 
against  the  institution  for  the  wrong  committed  by  the  surgeon  who 
operated  upon  the  plaintiff  gratuitously.  While  the  precise  question 
does  not  yet  appear  to  have  been  passed  on  by  the  court  of  ai^>eals, 
it  has  been  decided  adversely  to  the  right  of  action  a  number  of  times 
at  the  circuit  and  the  general  terms.  Proctor  v.  Eye  &  Ear  Hospital 
(Sup.)  15  N.  Y.  Supp.  621;  Eibes  v.  College  Hospital  (Sup.)  16  N.  T. 
Supp.  621;  Pryor  v,  Eve.&  Ear  Hospital  (Sup.)  15  N.  Y.  Supp.  621, 
note;  Van  Tassell  v.  Same,  39  N.  Y.  St.  Rep.  781, 15  N,  Y.  Supp.  620; 
Joel  v.  Woman's  Hospital,  89  Hun,  73,  35  N.  Y.  Supp.  37.  In  the 
last  case  cited,  Mr.  Justice  Brown  said  (page  74,  89  Hun,  and  page 
37,  35  N.  Y.  Supp.): 

"Van  Tassell  v.  Bye  &  Ear  Hospital,  39  N.  Y.  St  Rep.  781,  18  N.  T.  Supp. 
620,  presented  a  case  similar  to  that  now  before  this  court;  and  It  was  there 
decided  by  the  general  term  of  this  department  that  the  defendant  was  not 
liable,  except  for  the  omission  to  exercise  due  care  In  the  selection  of  Its  sur- 
geons and  other  employes.  In  the  absence  of  any  controlling  authority  in 
this  state,  we  are  bound  by  that  decision.  The  great  weight  of  authority, 
however,  supports  the  ruling  of  the  trial  court.  McDonald  v.  General  Hos- 
pital, 120  Mass.  432;  Insurance  Patrol  v.  Boyd,  120  Pa.  624,  15  Atl.  553:  Doyle 
V.  Eye  &  Ear  Infirmary,  80  N.  Y.  631;  Harris  v.  Woman's  Hospital,  27  Abb. 
N.  O.  37,  14  N.  Y.  Supp.  881;  Allan  v.  Steamship  Co.,  132  N.  Y.  91.  30  N.  E. 
482,  15  L.  R.  A.  166;  O'Brien  v.  Steamship  Co.,  154  Mass.  272,  28  K  E.  26C, 
13  L.  R.  A.  329.  In  the  case  of  Glavln  v.  Rhode  Island  Hospital,  12  R.  I.  411. 
the  ruling  of  the  trial  court  to  which  exception  was  talcen  was  much  broader 
than  in  the  case  before  us.  In  that  case  a  verdict  was  directed  for  the  de- 
fendant on  the  ground  that  a  public  charitable  corporation  was  exempt  from 
liability  for  any  negligence  on  the  part  of  Its  trustees,  agents,  etc.  While 
there  is  very  much  in  the  opinion  tending  to  support  the  appellant's  contention, 
the  case  as  presented  by  the  exception  Is  not  necessarily  an  authority  In  her 
favor." 

In  Laubheim  v.  Steamship  Co.,  107  N.  Y.  228,  13  K  E.  781,  an 
action  was  brought  for  damages  resulting  from  unskillful  treatment 
by  defendant's  ship  surgeon.  There  was  at  the  time  no  law  requiring 
the  company  to  provide  a  surgeon,  but  this  was  done  voluntarily, 
and  he  was  paid  an  annual  salary,  and  a  certain  sum  in  addition  for 
each  passenger  carried.  In  affirming  a  judgment  of  nonsuit,  the 
court  said  (page  230,  107  N.  Y.,  and  page  781,  13  N.  E.): 

"If,  by  law  or  by  choice,  the  defendant  was  bound  to  provide  a  surgeon  for 
Its  ships,  Its  duty  to  the  passengers  was  to  select  a  reasonably  competent  man 
for  that  office,  and  It  is  liable  only  for  a  neglect  of  that  duty.  Chapman  v. 
Railway  Co.,  55  N.  Y.  679;  McDonald  v.  General  Hospital,  120  Mass.  482; 
Secord  v.  Railway  Co.  (C.  C.)  18  Fed.  221.  It  is  responsible  solely  for  its  own 
negligence,  and  not  for  that  of  the  surgeon  employed.  In  performing  such  duty 
It  is  bound  only  to  the  exercise  of  reasonable  care  and  diligence,  and  Is  not 
compelled  to  select  and  employ  the  highest  skill  and  largest  exiterience." 

To  the  same  effect  is  Allan  v.  Steamship  Co.,  supra, — ^a  case  which 
arose  under  a  statute  requiring  the  owner  of  passenger  ships  to  pro 
vide  for  the  use  of  passengers  medicines  for  their  necessary  treat- 
ment during  the  voyage,  under  the  charge  of  a  medical  practitioner; 
and  it  was  held  that  neither  the  statute  nor  the  common  law  im- 
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posed  any  liability  on  the  owner,  if  he  employed  a  duly-qualified  and 
competent  man,  and  supplied  him  with  the  necessary  medicines  and 
iDBtroments.  The  court  said  (page  99,  132  N.  Y.,  and  page  485,"  30 
N.  E.): 

"When  the  shipowner  has  employed  a  competent  physician,  duly  qualified, 
as  required  by  the  law,  and  has  placed  in  his  charge  a  supply  of  medicines 
sufficient  In  quantity  and  quality  for  the  purposes  required,  which  meet  the 
approval  of  the  government  ofScIals,  and  has  furnished  to  the  physician  a 
proper  place  in  which  to  keep  them,  we  think  it  has  performed  Its  duty  to  its 
passengers;  that  from  that  time  the  i;e8ponsible  person  is  the  physician,  and 
errors  and  mistakes  occurring  In  the  use  of  the  medicines  are  not  chargeable 
to  the  shipowner;  and  that  no  different  rule  Is  applicable  to  such  mistakes  as 
are  the  result  of  improper  arrangement  in  the  care  of  the  medicines  than  to 
those  which  are  the  result  of  errors  In  Judgment" 

See,  also,  Eailway  Ck).  v.  Artist  (C.  C.)  60  Fed.  366;  .Downes  v. 
Harper  Hospital,  101  Mich.  555,  60  N.  W.  42,  25  L.  R.  A.  602;  Pow- 
ers V.  Homoeopathic  Hospital  (C.  C.)  101  Fed.  896;  Insurance  Patrol 
V.  Boyd,  120  Pa.  St.  6^,  15  Atl.  563,  1  L.  R.  A.  417;  City  of  Phila- 
delphia V.  Pennsylvania  Hospital,  154  Pa.  St.  9,  35  Atl.  1076;  Gooch 
V.  Association,  109  Mass.  559;  Hearnes  v.  Waterbury  Hospital,  66 
Conn.  99,  33  Atl.  595,  31  L.  B.  A.  224. 

Many  of  the  cases  cited  are  authority  for  the  proposition  that  the 
fact  that  the  institution  receives  pay  patients  does  not  change  its 
status  as  a  charitable  organization.  "The  character  of  the  institu- 
tion is  in  no  way  changed  by  the  fact  that  a  patient  or  inmate  of  a 
private  charitable  hospital  or  asylam,  who  is  financially  able  to  pay 
wholly  or  in  part  for  his  board,  treatment,  and  care  generally,  will 
usually  be  required  to  do  so. "  Where  the  funds  so  received  are  dis- 
bursed farther  to  aid  and  relieve  suffering  in  the  legitimate  mission 
of  the  hospital  or  asylum,  the  law  will  regard  them  as  an  incidental 
addition  to  the  trust  fund  or  income."  15  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  p.  759.  This  doctrine  was  applied  to  the  question  of  tax- 
ation, in  this  department,  in  People  v.  Purdy,  58  Hun,  386,  12  N.  Y. 
Supp.  307,  and  has  been  held,  in  addition  to  many  of  the  cases  al- 
ready cited,  in  American  Asylum  for  Deaf  &  Dumb  v.  Phoenix  Bank, 
4  Conn,  178,  and  St.  Joseph's  Hospital  Ass'n  v.  Ashland  Co.,  96 
Wis.  636,  72  N.  W.  43. 

The  fact  that  the  defendant  charged  tuition  fees,  and  that  the 
operations  were  a  necessary  incident  to  successful  teaching,  and  that 
in  that  sense  the  defendant  may  be  said  to  have  been  paid  for  the 
operation,  does  not  change  the  relation  of  the  parties  to  each  other. 
In  the  Laubheim  Case,  supra,  the  defendant  charged  passenger  fares, 
and  the  voluntary  employment  of  a  paid  physician  for  the  voyage 
was  doubtless  an  inducement  to  ship  by  its  line;  but  the  circum- 
stance was  not  regarded  as  sufficient  to  impose  any  liability  not 
predicated  upon  a  failure  to  exercise  due  care  in  the  selection  of  the 
physician,  ^e  plaintiff  makes  no  claim  that  he  was  to  pay  for  the 
operation,  or  that  he  expected  to  do  so.  In  the  performance  of  the 
operation,  so  far  as  the  plaintiff  was  concerned,  the  defendant  was 
engaged  solely  in  charitable  work ;  and  its  corporation  must  therefore 
be  regarded  as  a  charitable  institution,  as  to  him,  in  that  respect. 
It  engaged  to  furnish  him  with  a  room,  board,  and  attendance  at  a 
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Stipulated  weekly  eum,  and  with  a  surgeon  to  operate  for  nothing. 
When  it  had  furnished  a  surgeon  selected  with  proper  care,  and  with 
no  reason  to  helieve  him  to  be  negligent  or  incompetent,  it  fulfilled 
its  duty.  It  did  not  control  him  in  the  performance  of  the  operation, 
and  must  be  held  free  from  liability  for  his  want  of  care  until  some 
controlling  decision  shall  disturb  the  existing  current  of  authority. 
The  case  of  Ward  t.  St.  Vincent's  Hospital,  39  App.  Div.  624,  57 
N.  Y.  Supp.  784,  is  not  authority  to  the  contrary.  There  the  injury 
complained  of  was  received  in  consequence  of  the  negligence  of  the 
nurse,  for  whose  services  the  plaintiff  had  paid,  or  agreed  to  pay, 
the  defendant.  The  action  was  not  for  negligence,  but  for  damages 
for  the  breach  of  an  express  contract,  by  which  the  defendant  had 
agreed  to  provide  the  plaintiff  with  a  skillful,  trained,  and  com- 
petent nurse,  and  which  contract  the  court  held  the  defendant  had 
power  to  make  and  had  broken.  The  court  refused  to  decide  whether, 
in  the  absence  of  the  contract,  the  negligence  complained  of  would 
have  involved  a  breach  of  duty,  but  reversed  the  judgment  solely  on  the 
ground  that  it  did  involve  the  breach  of  a  contractual  obligation  law- 
fully assumed.  Here,  however,  no  contract  is  alleged  or  proven,  and 
the  case  has  no  application. 

The  appellant  insists  that  the  decision  of  the  court  of  appeals  in 
the  case  of  People  v.  New  York  Society  for  Prevention  of  Cruelty  to 
Children,  IGl  N.  Y.  233,  55  N.  E.  1063,  is  authority  for  the  proposition 
that  the  defendant's  corporation  is  not  of  a  charitable  nature,  in  the 
view  of  the  law.  The  question  there  apjrfied  to  the  scope  of  certain 
sections  of  the  state  constitution,  and  laws  passed  pursuant  to  them, 
giving  power  of  visitation  to  the  state  board  of  charities.  It  was 
held  that  the  society  appellant  was  not  a  charitable  institution,  with- 
in the  meaning  of  the  constitution  and  laws  referred  to,  inasmuch  as 
the  sole  purpose  of  its  existence  was  the  enforcement  of  the  criminal 
laws  to  prevent  cruelty  to  children,  and  not  the  dispensing  of  charity, 
as  such.  The  court  found  the  reason  of  the  law  then  under  considera- 
tion to  lie  in  the  abuses  supposed  to  exist  in  the  appropriation  and  ex- 
penditure of  public  money  for  charitable  purposes,  and  stated  in  the 
opinion,  per  O'Brien,  J.  (page  244,  161  N.  Y.,  and  page  106(5,  55  N.  E.), 
that  "it  is  safe  enough  to  assume  that  a  corporation  that  does  not  fall 
within  the  reason  of  the  enactment  is  not  a  charitable  institution, 
even  though  engaged  in  a  good  and  laudable  work  without  gain  op 
reward."  There  was  nothing  in  the  decision  intended  to  conflict  with 
the  previous  decision  in  People  v.  Fitch,  154  N.  Y.  14,  47  N.  E.  983, 
38  L.  B.  A.  591;  and  there  is  certainly  nothing  in  the  letter  or  the 
spirit  of  the  decision  which  tends  in  any  degree  to  enhance  the  liability 
of  the  defendant  for  the  negligent  act  of  a  doctor  not  in  its  pay, 
while  engaged  in  the  performance  of  an  operation  upon  one  who  had 
voluntarily  requested  treatment,  without  charge  or  the  expectation 
of  a  fee  therefor. 

The  judgment  should  be  alBrmed,  with  costs.    All  concur. 
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PEOPLE  ex  rel.  SKITZ  v.  LYMAN,  Commissioner  of  Bxdse. 

(Suiareme  Conrt,  Appellate  Division,  Second  Department.    March  8,  1901.) 

laToxicATisa    Liquors— Tax   CEnTiFiCATK— Surrbwder— Rkbate— Violatioh 
OF  LiQi'OR  Law— Prosecution. 

Liquor  Tax  Law,  §  26,  provides  that  the  holder  of  a  liquor  tax  cer- 
tificate against  whom  no  action  Is  pending  for  a  violation  of  tbe  law  may, 
before  the  expiration,  surrender  such  certificate,  and  obtain  a  rebate, 
but  If  within  30  days  after  its  surrender  the  person  surrendering  it  Is 
indicted  for  Tiolatlng  the  law,  and  convicted,  the  certificate  shall  be  can- 
celed, and  the  rebate  forfeited.  Section  34  provides  tliat,  on  conviction 
of  a  violation  of  the  law,  the  holder  of  the  certificate  shall  forfeit  It, 
and  be  deprived  of  all  lights  thereunder.  Section  42  provides  that  a 
Judgment  against  a  holder  of  a  liquor  tax  certificate  shall  provide  that 
the  certificate,  and  all  rights  thereunder,  be  forfeited.  The  holder  of  a 
liquor  tax  certificate  assigned  It  while  an  indictment  was  pending  against 
him  for  violation  of.  the  law  under  a  previous  certificate.  Beld,  that  the 
assignee  of  the  certificate  was  not  entitled  to  a  rebate  on  sunender 
thereof  before  the  final  determination  of  the  Indictment. 

Appeal  from  special  term,  Kings  county. 

Mandamus  by  the  people,  on  the  relation  of  Michael  Seitz,  against 
Heniy  H.  Lyman,  state  conmiissioner  of  excise,  to  compel  issuance 
of  an  order  for  payment  of  rebate  on  a  liquor  tax  certificate.  PYom 
an  order  denying  the  application  (65  N.  Y.  Supp.  462),  relator  appeals. 
Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIKSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

John  A.  Kamping,  for  appellant. 
P.  W.  CuUinan,  for  respondent. 

8EWELL,  J.  On  or  about  the  29th  day  of  April,  1898,  a  liquor  tax 
certificate  was  issued  to  one  John  Warnock,  authorizing  him  to  traflflc 
in  liquors  at  411  Hamilton  avenue,  Brooklyn.  Thereafter  the  said 
Warnock  assigned  the  certificate  to  the  relator,  who  surrendered  the 
same,  and  demanded  payment  of  the  rebate  claimed  to  be  due  thereon. 
The  state  commissioner  declined  to  issue  an  order  for  the  payment 
of  the  rebate,  on  the  ground  that  Warnock  had  been  arrested  and 
indicted  for  a  violation  of  the  liquor  tax  law,  and  that  such  indictment 
was  pending  and  undetermined.  Section  25  of  the  liquor  tax  law, 
which  relates  to  the  surrender  of  certificates  and  the  payment  of  re- 
bates, provides  that: 

'If  a  corporation,  association,  copartnership  or  person  holcllnjr  a  liquor  tax 
certificate  and  authorized  to  sell  liquors  under  the  provisions  of  this  act,  ngalnst 
which  or  whom  no  complaint,  proseputlcn  or  action  is  pending  on  account  of 
any  violation  thereof,  shall  voluntarily,  and  before  arrest  or  Indict  uirnt  for  a 
violation  of  the  liquor  tax  law,  cease  to  traffic  In  liquors  during  the  term  for 
which  the  tax  Is  paid  under  such  certificate,  such  corporation,  association,  co- 
partnership or  person,  or  their  duly  authorized  attorney  may  surrender  such 
tax  certificate  to  the  officer  who  Issued  the  same  or  to  his  successor  In  otHce, 
*  *  *  and  at  the  same  time  shall  present  to  such  ofilcer  a  verified  petition 
setting  forth  all  facts  required  to  be  shown  upon  such  application." 

The  statute  then  directs  the  officer  to  compute  the  rebate,  execute 
duplicate  receipts,  and  deliver  one  to  the  person  entitled  thereto,  and 
to  transmit  the  other,  with  the  surrendered  certificate  and  the  peti- 
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Hon,  for  cancellation  to  the  commissioner  of  excise;  and  further 
provides  that: 

"If  wltbin  thirty  days  from  the  date  of  the  receipt  of  such  certificate  by  the 
state  commisstoner  of  excise,  the  person  surrendering  such  certificate  shall  be 
arrested  or  Indicted  for  a  violation  of  the  liquor  tax  law,  or  proceedings  shall 
be  Instituted  for  the  cancellation  of  such  certificate,  or  an  action  shall  be  com- 
menced against  him  for  penalties,  such  petition  shall  not  be  granted  until  the 
final  determination  of  such  proceedings  or  action;  and  If  the  said  petitioner  be 
convicted,  or  said  action  or  proceedings  be  determined  against  him,  said  cer- 
tificate shall  be  canceled  and  all  rebate  thereon  shall  be  forfeited." 

It  appears  by  the  petition  in  this  proceeding  that  on  the  9th  day 
of  April,  1897,  the  said  John  Warnock  was  arrested  and  indicted  for 
an  alleged  violation  of  the  liquor  tax  law  on  the  3d  day  of  May,  1896, 
while  trafficking  in  liquors  at  89  Prospect  avenue,  under  another  cer- 
tificate; but  it  also  set  forth  that  at  the  time  of  the  surrender  of 
the  certificate  by  the  relator,  and  the  presentation  of  the  petition,  no 
complaint,  prosecution,  or  action  was  pending  on  account  of  any  viola- 
tion of  the  liquor  tax  law  against  the  said  John  Warnock  on  account 
of  or  for  the  period  covered  by  the  certificate  surrendered,  nor  on  ac- 
count of  any  violation  which  occurred  upon  the  premises  No.  411 
Hamilton  avenue.  It  must  be  conceded  that  the  relator  took  the 
certificate  subject  to  all  the  conditions  which  attended  the  owner- 
ship of  his  assignor  (In  re  Mtchell,  41  App.  Div,  271,  58  N.  Y.  Supp. 
632),  and  the  question  is  therefore  presented  whether  a  person  who 
has  been  arrested  and  indicted  for  a  violation  of  the  statute,  while 
trafficking  in  liquors  under  one  certificate,  is  entitled  to  a  rebate  upon 
the  surrender  of  a  subsequent  certificate  before  the  final  determina- 
tion of  the  indictment.  The  privilege  conferred  by  the  certificate  is 
a  property  right,  but  it  is  subject  to  restrictions  and  conditions,  and 
is  one  the  holder  can  forfeit.  In  re  Lyman,  160  N.  Y.  96,  54  N.  E.  577. 
Section  34  of  the  act  defines  the  cases  when  the  certificate  is  forfeited, 
and  provides  that  upon  a  conviction  for  a  violation  of  the  provisions  of 
this  act  the  holder  of  the  certificate  shall  be  punished  by  fine  or  im- 
prisonment, and  in  addition  thereto  shall  forfeit  the  liquor  tax  cer- 
tificate, and  be  deprived  of  all  rights  and  privileges  thereunder,  and 
of  any  right  to  a  rebate  of  any  portion  of  the  tax  paid  thereon.  Sec- 
tion 42  provides  that: 

"If  Judgment  be  recovered  against  the  holder  of  a  liquor  tax  certificate  In 
any  action  for  penalties,  such  judgment  shall  provide,  in  addition  to  the  penal- 
ties Included  therein,  that  such  certificate  and  all  rights  thereunder  of  the 
holder  thereof.  Including  all  rebate  moneys  upon  cancellation,  be  forfeited." 

From  these  provisions  of  the  statute  it  will  be  observed  that  a  for- 
feiture of  the  certificate  and  of  the  right  to  a  rebate  follows  the  judg- 
ment as  part  of  the  penalty  for  any  infraction  of  the  law,  and  that  this 
forfeiture  is  no  more  restricted  or  limited  to  the  term  of  the  certificate 
than  the  fine  and  imprisonment.  The  violation  of  the  statute  is  the 
ground  for  an  indictment  and  an  action,  and  it  is  quite  clear  that  the 
legislature  intended  that  a  judgment  should  be  operative  after  another 
certificate  has  been  issued. 

Section  25,  permitting  a  person  against  whom  no  complaint,  prose- 
cution, or  action  is  pending  to  surrender  his  certificate,  and  obtain 
a  rebate,  before  arrest  and  indictment,  is  in  harmony  with  the  plain 
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intention  of  the  legislature  to  secure  a  proper  observance  of  the  pro- 
visions of  the  law  as  expressed  in  these  sections  providing  for  penal- 
ties and  forfeitures.  The  language  of  this  section  is  unmistakable. 
It  only  permits  the  holder  of  a  liquor  tax  certificate,  against  whom  no 
complaint,  prosecution,  or  action  is  pending,  to  surrender  it,  and  ob- 
tain a  rebate,  and  it  in  terms  provides  that  this  must  be  before  arrest 
or  indictment.  The  learned  judge  was  clearly  right  in  his  view  of  this 
question.  This  disability  is  not  confined  by  the  s'tatute  to  a  violation 
during  the  term  of  the  certificate  to  be  surrendered,  and  a  surrender  or 
rebate  can  be  applied  for  only  upon  a  petition  showing  that  no  com- 
plaint, action,  or  prosecution  based  upon  any  violation  of  the  statute 
is  pending. 

The  order  appealed  from  was  right,  and  should  be  afQrmed,  with 
costs.    All  concnr. 


(59  App.  Wv.  419.) 

WAGNER  T.  BUFFALO  &  K.  TRANSIT  00. 

(Sopreme  Court  Appellate  Division,  Fourth  Department    March  12,  1901.) 

I.  Trial — Rkqdksts— iNSTRncriONB  Alrbadt  Qivbn— Requested  Inbtrdctioh 
PropbkIiY  Refused. 

In  an  action  for  damages  to  plaintiff's  canal  boat  sustained  while  In 
tow  of  the  defendant's  steamboat  Kirk,  by  collision  with  the  steamboat 
Alpha,  the  court  instructed  that  If  the  pilot  of  the  Kirk  gave  the  signal 
to  pass  to  the  left,  and  under  the  circumstances  prudence  required  him 
to  keep  to  the  right,  the  defendant  was  guilty  of  negligence,  but  if  the 
pilot  of  the  Alpha  gave  the  signals.  It  was  the  duty  of  the  pilot  of  the 
Kirk  to  respond  and  pass  to  the  left,  unless  there  was  imminent  danger 
of  a  collision,  In  which  case  the  pilot  of  the  Kirk  would  be  justified  in 
not  responding  to  the  signal.  Held,  that  It  was  not  error  for  the  court  to 
refuse  the  plaintiff's  instruction  that  the  defendant  was  bound  to  exercise 
proper  care  and  diligence,  whether  such  care  required  an  observance 
or  departure  from  the  general  rules  of  navigation,  and  the  defendant 
should  not  have  attempted  to  pass  to  the  left  of  the  Alpha.  In  compliance 
with  Its  signals,  If  care  and  prudence  for  the  safety  of  plaintiff's  boat 
required  the  disregarding  of  the  signal,  and  that  the  law  do'es  not  require 
a  boat  to  obey  a  signal  to  pass  either  to  the  right  or  left,  when  to  do  so 
endangers  the  boat  bo  signaled  or  boats  in  tow,  as  such  requested  Instruc- 
tion was  covered  by  that  given  by  the  court 
1  Sahk — Xo  Exception  to  Genkuai-  Chakok— Rp-qnESTED  iNBTBncriOH. 

Where  no  exception  was  taken  to  the  main  body  of  the  charge,  or  to 
supplementary  Instructions  given  at  defendant's  request  It  was  not  error 
for  the  court  to  refuse  to  give  Instructions  requested  by  the  plaintiff; 
tlte  same  being  covered  by  those  given. 

Laughlin,  J.,  dissenting. 

Appeal  from  trial  term,  Monroe  county. 

Action  by  Martin  Wagner  against  the  Buffalo  &  Rochester  Transit 
Company  for  injuries  to  his  canal  boat.  From  a  judgment  in  favor 
of  the  defendant,  the  plaintiff  appeals.    Afflrmed. 

The  defendant  is  a  domestic  corporation,  engaged  in  the  business  of  operat- 
ing steamboats  and  towing  boats  on  the  Erie  Canal.  The  plaintiff  is  the 
owner  of  a  canal  boat  named  the  John  Anson,  which  the  defendant  had 
asreed  to  tow  from  Rochester  to  Buffalo  free  of  charge,  and  to  pay  the  plain- 
tiff the  sum  of  $10  in  case  any  freight  was  found  between  these  two  points 
for  the  defendant  to  carry.  Pursuant  to  this  agreement,  the  plalntlfTs  boat 
was  taken  In  tow  by  the  defendant's  steamer  the  W.  B.  Kirk  on  the  24th  day 
of  October,  1890,  and  the  two  boats  reached  the  village  of  Brockport  at  about 
mtdnlgbt,  where  they  remained  until  about  5  o'clock  the  next  morning,  when 
69  N.Y.S.— 8 
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they  proceeded  on  their  way  to  Buffalo.  The  John  Anson  wai  In  diarge  of 
the  plaintiff  and  another  man  In  his  employ,  by  the  name  of  Henry  Pfelffer, 
and  it  was  attached  to  the  steamer  by  a  towline  which  the  plaintiff  claimed 
was  140  feet  In  length.  When  about  a  mile  west  of  Brocliport  boats  were 
seen  approaching  from  the  west.  They  constituted  what  was  termed  the 
"steel  fleet,"  and  consisted  of  the  steamer  Alpha,  a  boat  pushed  by  the 
Alpha,  and  four  boats  in  tow,  all  of  which  were  heavily  loaded.  When  the 
two  steamboats  were  about  60  rods  apart,  one  of  them,  but  which  one  is  a 
matter  involved  in  dispute,  sounded  two  blasts  with  its  whistle,  which  indi- 
cated that  it  would  pass  to  the  left  and  the  other  steamer  answered  with 
the  same  number  of  blasts,  which  indicated  that  it  understood  the  meaning 
of  the  signal.  When  the  steamer  Klric  was  from  300  to  500  feet  from  the 
steel  fleet,  it  changed  its  course  to  the  left;  but  the  plaintllT's  boat  for  some 
reason  failed  to  follow  that  course.  In  consequence  of  which  it  collided  with 
the  head  towboat  of  the  steel  fleet,  and  received  the  injuries  of  which  the 
plaintiff  complains.  Tbe  plaintiff's  evidence  tended  to  show  that  when  the 
signals  were  given  there  was  a  strong  wind  blowing  from  the  southwest 
which  liept  his  boat  on  the  north  side  of  the  canal  and  prevented  it  from 
changing  its  course.  The  defendant's  witnesses,  upon  the  other  hand,  testi- 
fied that  the  wind  was  light  and  not  of  sufficient  force  to  Interfere  with  the 
course  of  the  plaintiff's  boat,  but  that  the  steersman  of  that  boat  made  ns 
effort -to  follow  the  Klrlc,  and  that  there  was  nothing  whatever  to  prevent 
bis  crossing  to  the  left  had  the  effort  been  made. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
LIAMS, and  LAUGHLIN,  JJ. 

Heman  W.  Morris,  for  appellant. 
John  D.  Burns,  for  respondent. 

ADAMS,  P.  J.  The  plaintiff,  in  his  complaint,  seeks  to  recover 
damages  of  the  defendant  by  reason  of  the  negligence  of  the  latter's 
agents  and  employes  who  were  in  charge  of  the  steamer  Kirk;  the 
allegation  being  that  the  defendant's  boat,  on  meeting  the  steel  fleet, 
negligently  attempted  to  pass  to  the  left,  whereas  it  should  have 
turned  to  the  right,  in  accordance  with  the  provision  of  section  169 
of  tlie  canal  iaw  (chapter  338,  Laws  1894),  which  requires  that : 

"The  master  of  a  float  (which  includes  every  boat  vessel  raft,  or  floating 
thing  narigating  on  tbe  canals),  meeting  another  float,  shall  torn  to  the  right 
80  as  to  be  wholly  on  the  right  side  of  the  center  of  the  canal." 

It  appears,  however,  that  this  requirement  was  subsequently  quite 
materially  modified  by  the  general  navigation  law,  which  provides, 
among  other  things,  that: 

"(1)  When  two  steamboats  are  meeting  end  on,  or  nearly  end  on,  so  as  to 
Involve  risk  of  collision,  each  shall  alter  her  course  to  starboard,  so  that  each 
may  pass  on  the  port  side  of  the  other.  •  •  •  (9)  When  two  steamboats 
are  approaching  each  other,  and  if  the  course  of  such  steamboats  is  so  far 
on  the  starboard  side  of  each  other  as  not  to  be  considered  by  the  pilots  as 
meeting  end  on,  or  nearly  so,  or  if  the  steamboats  are  approaching  each 
otber  in  such  manner  ti\at  passing  to  the  right  as  In  rule  one  is  docined 
unsafe  by  the  pilot  of  either  steamboat,  the  pilot  so  first  deciding  shall  give 
two  short  and  distinct  blasts  on  his  steam  whistle,  which  the  pilot  of  the  other 
steamboat  shall  answer  promptly  by  two  blasts  of  his  steam  whistle,  and 
they  shall  pass  to  the  left  (on  the  starboard)  side  of  each  other."  Laws  1897,  c 
692,  1 11,  subds.  1.  9. 

It  is  further  provided  by  subdivision  14  of  the  same  section,  that: 
"In  construing  these  provisions,  due  regard  must  be  had  to  all  the  dangers 
of  navigation,  and  to  any  special  circumstances  which  may  exist,  rendering 
a  depaiture  therefrom  necessary  in  order  to  avoid  immediate  danger." 
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It  seems  plain,  therefore,  that,  if  the  steamer  Alpha  was  the  first 
to  give  the  signal  mentioned  in  subdiTision  9,  it  became  the  impera- 
tive duty  of  the  defendant's  servants  in  charge  of  the  Kirk  to  change 
the  coarse  of  that  boat  to  the  left,  unless  existing  circumstances  at 
the  time  were  such  as  to  fairly  warrant  the  oflScer  in  command  of  that 
steamer  in  r^arding  a  departure  from  the  rule  necessary  in  order  to 
avoid  immediate  danger.  This  obvionsly  was  the  theory  upon  which 
the  case  was  tried  and  submitted  to  the  jury;  bat  it  was  contended 
upon  the  part  of  the  plaintiff  that  the  attempted  change  of  course 
was  in  consequence  of  a  signal  given  by  the  steamer  Kirk,  and  that 
such  attempt,  under  the  circumstances,  was  negligence,  for  which  the 
defendant  was  liable.  As  has  already  been  stated,  tiiis  contention 
was  controverted  by  the  defendant,  and  considerable  evidence  was 
given  which  tended  to  show  that  the  signal  came  from  the  steamer 
Alpha,  and  the  question  of  fact  thus  raised  was  submitted  to  the 
jury  upon  a  charge  which  was  concededly  clear  and  impartial,  and  as 
to  which  no  exception  was  taken  by  the  plaintiffs  counsel.  But  at 
the  conclusion  of  the  charge  the  court  was  asked  by  the  defendant's 
counsel  to  instruct  the  jury  that: 

"If  the  pilot  of  the  Alpha  gave  two  short  and  distinct  blasts  on  his  steam 
■whistle  first,  it  ■was  the  duty  of  the  pilot  on  the  Kirk  to  answer  promptly  by  two 
blasts  of  hla  steam  whistle;  and  then  the  two  steamers  were  reqnired  to 
pass  to  the  left  side  of  each  other,  and  the  plaintiff  was  not  entitled  to  re- 
cover." 

To  this  request  the  court  replied: 

"Tbat  la  so,  nnlees,  while  passing  t«  the  left,  the  defendant's  employes  were 
negligent,  and  could  have  prevented  tb«  accident  by  the  exercise  of  reasonable 
care." 

No  exception  was  taken  l^  the  plaintiffs  connsel  to  this  instmc- 
tion,  bnt  subsequently  he  asked  the  court  to  chaise: 

"In  case  tbe  Jury  reach  Ibe  conclusion  that  the  Alpha  signaled  to  pass  to 
the  left  first,  then  the  defendant,  for  the  protection  of  the  plaintiff's  boat. 
was  bound  to  exercise  proper  care  and  diligence  In  the  management  of  its  own 
boat,  whether  such  care  required  an  observance  of  or  a  departure  from  the 
general  rules  of  navigation,  and  the  defendant  was  not  bound  at  all  hazards  to 
comply  with  signals  from  the  Alpha  to  pass  to  the  left;  and  If,  under  all  the 
circumstances,  reasonable  care  and  prudence  for  the  safety  of  plaintifTs  boat 
dictated  that  it  was  safest  and  best  to  disregard  the  signal  of  the  Alpha,  it 
then  became  Its  duty  to  notify  the  officers  on  board  the  approaching  steamer 
tbat  the  Kirk,  with  the  plaintiff's  boat  in  tow,  could  not  without  rlslj  attempt 
to  pass  to  the  left,  but  that  it  would  retain  its  position  along  the  right  side  of 
the  canal,  and  paaa  to  the  rl^t  of  tbe  approaching  boats." 

In  response  to  this  request  the  court  stated  that  it  declined  to  vary 
its  charge,  whereupon  the  plaintiff's  counsel  requested  the  court  to 
charge: 

"The  law  does  not  require  a  boat  that  has  been  signaled  to  pass  either  to 
the  right  or  to  the  left  of  an  approaching  boat  to  obey  such  signal,  when  to  do 
so  is  to  endanger  fbe  boat  so  signaled  or  other  boats  which  it  may  have  in 
tow." 

And  to  this  request  the  learned  trial  court  made  substantially  the 
same  reply.  To  these  two  refusals  the  plaintiff's  counsel  duly  ex- 
cepted, and  the  exceptions  thus  taken  raise  the  principal  question  re- 
lied upon  for  a  reversal  of  the  judgment  and  order  appealed  from. 
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In  the  body  of  his  charge  the  learned  court  had' instructed  the 
jury  tliat  if  they  should  find,  from  the  evidence,  that  the  pilot  of 
the  Kirk  was  the  one  who  gave  the  signal  to  pass  to  the  left,  and 
that  he  gave  the  same  at  a  time  when,  under  all  the  circumstances, 
prudence  required  that  he  should  keep  to  the  right,  they  were  at  lib- 
erty to  find  the  defendant  guilty  of  negligence  and  responsible  for  the 
injury  which  followed;  but  that,  upon  the  other  hand: 

"If  the  pilot  of  tlie  Alpba,  having  these  loaded  boats  In  tow,  deemed  It  more 
prudent  or  safe  for  the  boats  to  pass  to  the  left,  and  he  so  decided  and  gave 
the  signals,  It  was  the  duty  of  the  pilot  of  the  Kirk  to  respond,  unless  there 
was  Imminent  danger  of  collision.  Unless  danger  was  Imminent,  It  was  hia 
duty  to  respond  by  passing  to  the  left.  If  you  find  that  there  was  not  such 
Imminent  danger  of  collision  as  Justified  the  pilot  of  the  Kirk  in  not  respond- 
ing to  the  signal,  it  was  his  duty  to  pass  to  the  left.  It  will  be  for  you  to  say 
whether,  under  those  circumstances,  he  could  have  prevented  collision  of  the 
canal  boat  and  the  steel  fleet  by  the  use  of  reasonable  care." 

We  think  this  statement  of  the  law  governing  a  case  of  this  char- 
acter was  not  only  correct,  but  that  it  was  virtually  what  the  plain- 
tiffs counsel  sought  to  have  covered  by  his  two  requests  above  re- 
ferred to;  and,  if  so,  then  the  learned  trial  court  was  not  bound,  upon 
the  insistence  of  counsel,  to  again  charge  the  same  rule  of  law,  al- 
though the  request  so  to  do  was  clothed  in  slightly  different  language. 
Kexter  v.  Starin,  73  N.  Y.  601;  Quinn  v,  O'Keeffe,  9  Ah>.  Div.  68. 
41  N.  T.  Supp.  116.  Where  the  court  has  charged  sufficiently  as  to 
the  duty  of  a  person  placed  in  a  particular  situation,  counsel  is  not 
entitled  to  have  further  requests  charged,  the  substance  of  which  has 
been  covered  by  the  charge  already  made.  This  rule  is  one  to  which 
the  courts  have  steadily  adhered,  and  it  is  one  which,  we  think,  is 
especially  applicable  to  this  case,  inasmuch  as  no  exception  was  taken 
to  either  the  main  body  of  the  charge  or  to  such  supplementary  in- 
structions as  were  given  at  the  request  of  the  defendant's  counsel 
We  conclude,  therefore,  that  the  judgment  and  order  appealed  from 
should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.  All  concur,  except 
LAUGHLIN,  J.,  who  dissents  in  a  separate  opinion. 

LAUGHLIN,  J.  (dissenting).  This  action  was  brought  to  recover 
damages  caused  to  plaintiff's  canal  boat  by  a  collision  alleged  to  have 
occurred  through  defendant's  negligence.  Plaintiff  was  the  owner 
of  the  canal  boat  John  Anson,  which,  on  the  morning  of  the  25th  of 
October,  1899,  was  being  towed  from  Rochester  to  Buffalo  along  the 
Erie  Canal  by  defendant's  steamboat,  the  W.  B.  Kirk.  Plaintiff's 
boat  had  no  cargo,  and,  as  the  wind  was  blowing  hard  from  the  south, 
it  was  very  difficult  for  the  steersman  to  keep  the  boat  clear  of  the 
north  bank  of  the  canal.  The  evidence  would  have  justified  a  find- 
ing that  this  was  known  to  those  on  board  the  Kirk.  At  about  5 
o'clock  in  the  morning,  and  when  in  the  neighborhood  of  a  mile  west 
of  Brockport,  a  fleet  of  boats  was  discovered  approaching  from  the 
west.  These  boats  were  being  conveyed  by  the  steamer  Alpha,  and 
are  referred  to  in  the  evidence  as  the  "steel  fleet."  When  these  ap- 
proaching boats  were  from  500  to  700  feet  apart,  two  whistles  were 
given  by  one  of  the  towing  vessels,  which  were  responded  to  by  the 
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other;  but  there  was  a  sharp  conflict  in  the  evidence  as  to  whether 
the  Kirk  or  the  Alpha  was  the  first  to  signal.  The  fleets  thereupon, 
when  from  300  to  500  feet  apart,  proceeded  to  change  their  course  so- 
as  to  pass  on  the  left  or  starboard  side.  Those  on  board  plaintiff's- 
boat  were  unable  to  change  her  course,  so  as  to  follow  the  Kirk  to  the 
other  side  of  the  canal,  and  when  the  head  vessel  of  the  steel  fleet 
struck  the  towline  of  plaintiff's  boat  the  boats  were  brought  together, 
resulting  in  a  collision  which  sank  plaintiff's  canal  boat.  After  the 
signals  the  boats  slackened  their  speed.  The  Alpha  was  moving  at 
the  rate  of  from  2^  to  4  miles  an  hour,  and  the  Kirk  had  slackened 
down  from  a  speed  of  about  5  miles  an  hour. 
Section  169  of  the  canal  law  (chapter  338,  Laws  1894)  provides  that: 

"Tbe  master  of  a  float  meeting  another  float,  shall  turn  to  the  right,  so  as  to 
be  wholly  on  the  right  side  ot  tbe  center  of  the  canal." 

Section  160  defines  the  term  "float"  as  including  "every  boat,  vessel. 
raft,  or  floating  thing,  navigated  on  the  canals,  or  moved  thereupon 
under  the  direction  of  some  person  leaving  charge  thereof,"  and  de- 
fines "master"  as  including  "every  person  having  for  the  time  the 
charge,  control,  or  direction  of  any  such  float." 

Subdivision  1  of  section  11  of  the  navigation  law  (chapter  592, 
Laws  1897)  provides  that: 

"When  two  steamboats  are  meeting  end  on,  or  nearly  end  on,  so  as  to 
involve  risk  of  collision,  each  shall  alter  her  course  to  starboard,  so  that  each 
may  pass  on  the  port  side  of  the  other." 

Subdivision  5  of  the  same  section  provides  as  follows : 

"Every  vessel  under  steam,  when  approaching  another  steamboat  or  small 
boat  or  vessel  of  any  kind,  so  as  to  involve  the  risk  of  collision,  shall  slacken 
her  speed,  or,  if  necessary,  shall  stop  and  reverse  her  engine,  and  every  vessel 
tmder  steam  shall  when  'n  a  fog  go  at  a  moderate  speed." 

Subdivision  9  provides  that: 

"When  two  steamboats  are  approaching  each  other,  and  if  the  course  of  such 
steamboats  Is  so  far  on  the  starboard  side  of  each  as  not  to  be  considered  by 
the  pilots  as  meeting  end  on,  or  nearly  so,  or  if  the  steamboats- are  approach- 
ing each  other  In  such  manner  as  passing  to  the  right  as  In  rule  one  is  deemed 
unsafe  by  the  pilot  of  either  steamboat,  the  pilot  so  first  deciding  shall  give 
two  short  and  distinct  blasts  on  his  steam  whistle,  which  the  pilot  of  tbe  other 
steamboat  shall  answer  promptly  by  two  blasts  of  his  steam  whistle,  and  they 
shall  pass  to  the  left  (or  starboard)  side  of  each  other." 

Subdivision  14  provides  that: 

"In  construing  these  provisions,  due  regard  must  be  had  to  all  the  dangers 
of  navigation,  and  to  any  special  circumstances  which  may  exist,  rendering  a 
departure  therefrom  necessary  in  order  to  avoid  immediate  danger." 

If  the  flrst  signal  to  pass  to  the  left  or  starboard  side  was  given  by 
the  Kirk,  it  was  and  is  plaintiff's  contention  that  defendant's  negli- 
gence would  then  be  clearly  established.  If,  on  the  other  hand,  the 
flrst  signal  to  so  pass  was  given  by  the  Alpha,  defendant's  liability 
would  depend  entirely  upon  other  facta.  Inasmuch  as  a  general  ver- 
dict only  was  rendered,  the  record  fails  to  show  how  the  jury  decided 
the  question  of  fact  as  to  which  steamer  first  gave  the  signals.  It  is 
thus  evident  that,  if  the  jury  were  not  properly  instructed  upon  the 
law  applicable  to  the  facts,  whichever  way  they  might  find  them,  a 
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new  trial  must  be  awarded,  if  the  error  is  presented  by  an  exception. 
The  court  properly  charged  the  jury  that  if  the  Kirk  first  gave  .the 
signals,  and  her  tow  was  crowded  to  the  north  bank  of  the  canal  and 
hSd  there  by  the  wind,  and  the  circumstances  were  snch  that  it  was 
unsafe  and  unreasonable  to  attempt  to  pass  to  the  left,  they  might 
find  the  defendant  guilty  of  negligence.  The  court  then  instructed 
the  jury  as  follows: 

"On  the  other  hand,  If  the  jrilot  of  the  Alpha,  harlng  these  loaded  boats  In 
tow,  deemed  it  more  prudent  or  safe  for  the  boats  to  pass  to  the  left,  and  he 
BO  decided,  aud  gave  the  eignals.  It  was  the  duty  of  the  pilot  of  the  Kirk  to 
respond,  unless  there  was  Imminent  danger  of  collision.  Unless  danger  was 
imminent.  It  was  his  duty  to  respond  and  pass  to  the  left.  If  you  find  that 
there  was  not  such  imminent  daiiRer  of  collision  as  justified  the  pilot  of  the 
Kirk  In  not  reRpondicg  to  the  signal,  It  was  his  duty  to  pass  to  the  left  It 
win  be  for  you  to  say  whether,  under  those  circumstances,  he  oonld  have 
preTcnted  collision  of  the  canal  boat  and  the  steel  fleet  by  the  use  of  reason- 
able care.  The  only  thing  which  the  captain  of  the  Kirk  could  do  was  to 
cast  off  the  line  and  leave  the  canal  boat  at  the  north  side  of  the  canal,  where 
it  probably  would  have  been  safe.  You  will  determine  which  of  the  pilots 
gave  the  signal,  and  if  it  was  iii-st  given  by  the  pilot  of  the  Kirk,  and  unUt-r 
Buch  drcnmstances  as  constituted  negligence  on  the  part  of  the  employes  of  tlu- 
defendant  and  If  that  occasioned  the  accident  your  verdict  may  be  for  the 
plaintiff.  If  the  signal  was  first  given  by  the  pilot  of  the  Alpha,  and  was  re- 
siionded  to  by  the  pilot  of  the  Kirk,  as  be  was  bound  to  do,  you  will  deter- 
mine whether  there  was  anything  which  the  employes  of  the  Kirk  could  bavc 
done  to  avoid  the  Injury  which  they  did  not  do." 

At  the  close  of  the  main  charge  the  counsel  for  the  defendant  re- 
quested the  court  to  charge  that: 

"If  the  pilot  of  the  Alpha  gave  two  short  and  distinct  blasts  on  his  steam 
whistle  first.  It  was  the  duty  of  the  pilot  of  the  Kirk  to  answer  promptly  by 
two  Masts  of  his  steam  whistle,  and  that  then  the  two  steamers  were  re- 
quired to  pass  to  the  left  side  of  each  other,  and  the  plalntltT  was  not  entitled 
to  recover." 

To  this  the  court  responded  as  follows: 

"That  is  so,  unless,  while  passing  to  the  left,  the  defendants  employ&s  were 
negligent  and  could  have  prevented  the  accident  by  the  exercise  of  reason- 
able care." 

PlaintifT's  counsel  did  not  except  to  any  of  the  foregoing  provisions 
of  the  charge;  but,  immediately  after  the  charge  given  at  the  request 
of  defendant's  counsel,  he  requested  the  court  to  instruct  the  jury  as 
follows: , 

"In  case  the  Jury  reach  the  conclusion  that  the  Alpha  signaled  to  pass  to 
the  left  first  then  the  defendant  for  the  protection  of  plaintiff's  boat  wns 
bound  to  exercise  proper  care  and  diligence  In  tlie  management  of  its  own 
boat,  wlipther  such  care  requirpd  an  observance  of  or  a  departure  from  tlip 
geiu'ral  rules  of  uavigation,  and  the  defendant  was  not  bound  at  all  hazards 
to  comply  -with  signals  from  the  Alpha  to  pass  to  the  left;  and  If,  under  all 
the  circumstances,  reasonable  care  and  prudence  for  the  safety  of  plaintlfTs 
boat  dictated  that  It  was  safest  and  best  to  dlsreganl  the  signal  of  the  Alpha. 
It  then  hociinie  Its  duty  to  notify  the  otlieers  on  board  the  approaching  steanuT 
that  the  Kirk,  with  the  plaintiff's  boat  in  tow,  could  not  without  risk  attempt 
to  pass  to  the  left,  but  tliat  It  would  retain  Its  position  alnng  the  right  side  of 
the  canal,  and  pass  to  the  right  of  the  approaching  boats." 

The  court  declined  to  vary  the  chiirge  in  that  respect,  to  which  pol- 
ing plaintiff's  counsel  duly  excepted.  Plaintiff's  counsel  thereupon 
asked  the  court  to  charge: 
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"The  law  does  not  require  a  boat  that  has  been  signaled  to  pass  either  to  the 
right  or  to  the  left  of  an  approaching  boat  to  obey  such  signal,  when  to  do 
so  Is  to  endanger  the  boat  so  signaled  or  other  boats  which  it  may  have  in  tow." 

The  conrt  declined  to  vary  the  charge,  and  plaintiff's  counsel  duly 
excepted. . 

This  is  not  a  case  of  a  multitude  of  somewhat  similar  or  mislead- 
ing requests  framed  for  the  purpose  of  entrapping  the  court  into  com- 
mitting some  error.  Defendant's  counsel  presented  but  two  requests, 
and  plaintiff's  counsel  presented  only  two.  While  the  court  in  the 
body  of  the  charge  fairly  stated  the  correct  rule  of  law  upon  this 
question, — that,  if  the  signals  were  first  given  by  the  Alpha,  it  was 
the  duty  of  the  pilot  of  the  Kirk  to  accede  thereto,  unless  by  so  do- 
ing there  was  immediate  danger  of  collision, — ^yet  the  last  sentence 
was  misleading,  in  that  it  stated  unequivocally  that  in  such  case  the 
pilot  of  the  Kirk  was  bound  to  respond,  and  eliminated  the  circum- 
stance of  immediate  danger,  which  would  relieve  him  from  such  ob- 
ligation. Probably  this  would  not  constitute  reversible  error,  even  if 
an  exception  had  been  taken  thereto ;  but  the  purpose  of  defendant's 
counsel's  request  to  charge,  which  was  granted  by  the  court,  was  to 
modify  the  first  part  of  the  main  charge  in  this  regard,  and  tq  make 
it  clear  to  the  jury  that  the  defendant's  pilot  had  no  discretion,  and 
nothing  to  say  as  to  the  side  upon  which  the  boats  should  pass,  pro- 
vided the  signals  were  first  given  by  the  pilot  of  the  Alpha.  The 
provision  of  the  canal  law  hereinbefore  quoted,  and  rule  1  of  the 
navigation  law,  also  quoted,  prescribed  the  general  rule  for  vessels 
navigating  the  canal,  and  required  that  they  should  pass  to  the  right 
or  port  side.  The  exception  is  provided  in  rule  9  for  cases  where  the 
pilot  of  either  of  the  approaching  steamers  deems  it  unsafe  to  pass 
to  the  right,  and  in  such  case  such  pilot  shall  signify  his  determina- 
tion in  that  regard  by  two  short  and  distinct  blasts  of  the  whistle. 
T'nder  ordinary  circumstances  it  then  becomes  the  duty  of  the  pilot 
of  the  other  steamboat  to  answer  by  two  blasts  of  the  whistle,  and  the 
boats  are  required  to  pass  to  the  left  side  of  each  other.  It  is,  how- 
ever, manifest  that  rules  5  and  14,  also  quoted,  were  designed  to  au- 
thorize a  departure  even  from  rule  9  where  the  dangers  of  navigation 
or  any  special  circumstances  rendered  a  dei)arture  therefrom  neces- 
sary in  order  to  avoid  a  collision.  The  pilot  of  the  Kirk,  in  such 
emergency,  instead  of  responding  with  two  whistles,  could  have  given 
a  danger  or  other  signal,  and  both  fleets  could  have  slowed  down ;  the 
Alpha  stopping,  if  necessary,  if  she  could  not  safely  pnss  to  the  right, 
until  the  Kirk  could  get  her  tow  to  the  south  side  of  the  canal,  out  of 
danger. . 

The  requests  to  charge  made  by  plaintiff's  counsel  were  manifestly 
for  the  purpose  of  having  this  rule  of  law  properly  and  clearly  pre- 
sented to  the  jury.  The  attention  of  the  court  was  sufficiently  called 
to  the  error  in  the  charge  already  made,  for  the  request  to  charge  was 
diametrically  opposed  to  the  charge  as  made  by  the  court  immedi- 
ately before.  Defendant's  sole  remedy  was  not  to  except  to  the 
charge  as  made.  The  original  charge  having  been  modified  by  the 
granting  of  defendant's  request  to  chiirge,  the  particular  way  in 
which  t£e  charge  so  modified  was  desired  to  be  qualified  by  plaintifE 
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was  sufficiently  pointed  out  by  embodying  the  particular  qualification 
in  the  request  to  charge.  Even  if  the  court  did  not  intend,  by  the  in- 
structions given  at  defendant's  request,  to  change  the  previous  charge, 
which  is  not  free  from  doubt,  yet  the  jury  may  well  have  been  con- 
fused or  misled  thereby;  and,  as  plaintifiTs  request  embodied  correct 
propositions  of  law  applicable  to  a  material  issue,  the  jury  should 
have  been  so  informed.  The  charge  was  inconsistent  and  conflicting, 
and,  it  being  impossible  to  say  whether  the  jury  adopted  the  correct 
or  the  erroneous  instructions,  the  verdict  should  not  be  permitted  to 
stand.  Black  v.  Railroad  Co.,  108  N.  Y.  640, 15  N.  E.  389;  Kankakee 
Stone  &  Lime  Co.  v.  Gity  of  Kankakee,  128  IlL  173,  20  N.  E.  670; 
Brown  v.  McAllister,  39  Cal.  573;  Summerlot  v.  Hamilton,  121  Ind. 
87,  22  N.  B.  973;  Martinowsky  v.  City  of  Hannibal,  35  Mo,  App.  70. 

I  think  the  court's  refusal  to  charge  as  requested  clearly  constitutes 
reversible  error.  The  judgment  appealed  from  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the  event 
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DOTLB  ▼.  CITY  OP  NEW  YORK  et  aL 
(Supreme  Court,  Appellate  Divlaion,  Second  Department    Uarcb  8,  1901.) 

L  JcDictAL  Notice — Cobblestone— Watkhstone. 

The  court  will  not  take  Judicial  notice  that  "waterstone"  Is  the  same  as 
"cobblestone,"  since,  if  such  be  a  material  fact,  it  might  be  easily  proven, 
and  the  absence  of  proof  compels  the  examination  of  authorities  to  ascer- 
tain the  fact 

X  Pavement— Matbriai,—Kepair  by  Street  Railway. 

Where  a  street-railway  company  has  covenanted  In  Its  charter  to  keep 
the  pavement  within  its  tracks  and  within  three  feet  from  each  side 
thereof  in  repair  with  the  best  "waterstone,"  it  Is  not  relieved  of  lia- 
bility for  Injuries  caused  by  its  failure  to  do  so  by  the  fact  that  since 
the  date  of  the  charter  the  city  has  changed  the  material  used  In  the 
surrounding  pavement  from  waterstone  to  granite,  since  the  material 
to  be  used  in  the  pavement  and  repairs  Is  only  an  Incident  of  the  primary 
feature  of  the  covenant  which  is  to  "keep  the  pavement  in  repair." 

t.  Same— Injuries— HAtLROAn  IjIabit.ity. 

Under  Laws  lSi)0,  c.  3t!5,  {  98,  requiring  every  street-railway  company 
to  keep  in  permanent  repair  that  portion  of  the  street  between  its  tracks 
and  two  feet  outside  thereof»  a  street-railway  company  owes  the  public 
the  duty  to  keep  such  portion  of  the  pavement  In  repair,  so  that  a  person 
injured  by  Its  failure  to  do  so  may  maintain  a  suit  for  damages  against 
the  company. 

4  Samk— NoTicK  BY  City. 

Under  Laws  ISOO,  c.  365,  f  98,  requiring  street-railway  companies  to 
keep  in  repair  that  portion  of  tlie  pavement  adjacent  to  their  tracks,  "un- 
der the  supervision  of  the  public  authorities."  and  "when  required  by 
them  to  do  so,"  the  fact  that  the  city  authorities  have  not  notified  or 
re<iuested  the  company  to  make  repairs  in  a  pavement  does  not  relieve 
the  company  from  liability  for  injuries  caused  by  defects  therein. 

Appeal  from  trial  term.  Kings  county. 

Action  by  John  Doyle,  an  infant,  by  Michael  Doyle,  his  guardian 
ad  litem,  against  the  city  of  New  York  and  another.  From  a  judg- 
ment in  favor  of  plaintiff,  defendants  appeal.    Affirmed. 

Arsued  before  GOODRICH.  P.  J.,  and  WOODWARD,  HIBSCH- 
BEKG,  JENKS,  and  SEWELL,  J  J. 
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William  J.  CJarr,  for  appellant  city  of  New  York. 
John  L..  Wells,  for  appellant  Brooklyn  Heights  R.  Co. 
James  G.  Cropsey,  for  respondent. 

GOODRICH,  P.  J.  The  action  is  for  damages  for  personal  inju- 
ries arising  from  the  failure  of  the  defendants  to  keep  a  public  street 
in  good  repair.  The  plaintiff  was  riding  upon  (but  not  driving)  a  ' 
large  brewery  truck  on  Myrtle  avenue,  Brooklyn,  when  the  forward 
wheel  sank  into  a  rut  or  hole  between  the  street  surface  railroad 
tracks,  throwing  the  driver  off  the  truck,  and  toppling  over  a  cask  of 
beer  upon  the  plaintifTs  foot,  the  great  toe  of  which  was  so  injured  as 
to  compel  its  amputation.  The  plaintiff  had  a  verdict  against  both 
defendants,  and  both  appeal. 

The  contest  arises  upon  the  question  whether  the  city,  or  the  com- 
pany, or  both,  is  responsible  for  the  condition  of  the  street;  for  it 
seems  to  be  generously  conceded  by  each  of  the  defendants  that  the 
other,  is  liable.  There  is,  however,  no  necessity  for  a  concession  that 
the  accident  happened  through  the  neglect  of  a  duty  incumbent  upon 
the  defendants,  as  there  was  abundant  evidence  to  support  the  find- 
ing of  ttie  jury  in  that  respect. 

The  claim  of  the  city  is  that  the  company  is  solely  responsible,  on    , 
either  of  two  groonds: 

First.  The  Brooklyn  City  Railroad  Company,  the  predecessor  in 
mterest  of  the  Brooklyn  Heights  Railroad  Company,  in  1853  obtained 
the  franchise  to  lay  its  tracks,  upon  a  covenant  reading: 

"The  pavement  to  be  kept  In  thorongb  repair  by  the  said  company  within  | 

the  tracks,  and  three  feet  on  each  side  thereof,  with  the  best  waterstone,  un-  I 

der  the  direction  of  rach  competent  authority  aa  the  common  conncil  may  desig- 
nate." 

Second.  Section  98  of  the  railroad  law  (chapter  565,  Laws  1890),  ! 

which  reads  in  part  as  follows: 

"Every  street  surface  railroad  corporation  so  long  as  it  shall  continue  to  use 
any  of  its  tracks  in  any  street,  avenue  or  public  place  In  any  city  or  village, 
shall  hare  and  keep  in  permanent  repair  that  portion  of  such  street,  avenue  or 
public  place  between  Its  tracks,  the  rails  of  Its  tracks  and  two  feet  in  width 
outside  of  its  tracks,  under  the  supervision  of  the  proper  local  authorities, 
and  whenever  required  by  them  to  do  so,  and  In  such  manner  as  they  may  pre- 
scribe." 

The  company  concedes  in  its  brief  that: 

"The  obligation  of  the  defendant,  therefore,  was  to  keep  Myrtle  avenue,  at 
the  point  in  question,  in  thorough  repair  with  the  best  waterstone,  meaning  a 
coltblestone  pavement,  •  •  •  and  •  •  •  that  the  railroad  company 
did  not  maintain  the  pavement  In  thorough  repair  with  cobblestone  pavement." 

There  was  evidence  tending  to  show,  and  the  jury  have  found,  that 
the  street  was  so  much  out  of  repair  at  the  place  in  question  as  to 
have  occasioned  the  accident,  and  it  is  unnecessary  to  consider  any 
exceptions  save  those  which  arise  out  of  the  respective  duties  and  ob- 
ligations of  the  defendants. 

The  company  contends  that  its  covenant  was  only  to  repair  the 
street  with  waterstone,  because  the  street  was  paved  with  that  ma- 
terial when  the  contract  was  made;  that,  as  subsequently  the  street 
was  paved  with  granite  pavement,  we  must  assume  that  the  city  did 
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the  work;  and  that,  as  the  city  changed  from  cobblestone  to  granite, 
the  duty  of  the  company  to  repair  at  all  was  abrogated. .  It  asks  us 
to  take  judicial  notice  that  waterstone  is  cobblestone.  This  is  not 
such  a  fact,  if  it  be  a  fact,  as  falls  within  the  category  of  matters  of 
which  the  court  can  take  judicial  notice.  In  Town  of  North  Hemp- 
stead V.  Gregory,  53  App.  Div.  350,  65  N.  Y.  Supp.  867,  we  had  oc- 
casion to  consider  the  subject,  and  the  opinion  of  Mr.  Justice  Jeuks 
contains  a  reference  to  the  authorities.  Evidently,  under  the  aatbor- 
ities  there  cited,  the  demand  of  the  company  tliat  we  take  judicial 
notice  that  waterstone  is  cobblestone  is  not  well  founded.  I  cannot 
find  the  word  "waterstone"  in  the  Century  Dictionary,  while  in  the 
Standard  Dictionary  the  following  appears:  "Waterstones.  n.  Qeol. 
A  division  of  the  Keuper  in  England."  The  former  authority  defines 
"cobblestone":  "A  cobble  or  rounded  stone;  especially,  such  a  stone 
used  in  paving;"  and  "cobble":  "A  stone  rounded  by  the  action  of 
water,  and  of  a  size  suitable  for  use  in  paving."  But  there  is  nothing 
more  to  indicate  that  the  words  "cobblestone"  and  "waterstone"  are 
synonymous  or  interchaugeable.  In  Brown  v.  Piper,  91  U.  S.  37,  23 
L.  Ed.  200,  cited  by  Mr.  Justice  Jenks  in-  the  Gregory  Case,  it  is  said 
(pages  42,  43,  91  U.  S.,  and  page  202,  23  L.  Ed.): 

"Tbis  power  is  to  be  Exercised  by  courts  with  cantlon.  Care  must  be  taken 
that  the  requisite  notoriety  exists.  Every  reasonable  doubt  upon  the  subject 
should  be  resolved  promptly  in  the  negative." 

This  is  accentuated  in  the  present  case.  It  would  have  been  easy 
for  the  company  to  prove  the  supposed  fact,  if  it  deemed  it  essential 
to  its  defense.  The  absence  of  such  proof  compels  an  examination 
of  lexicons  and  professional  works  to  ascertain  the  fact.  Under  such 
circumstances,  it  cannot  be  said  that  we  are  called  upon  to  take  ju- 
dicial notice.  But  this  does  not  seem  to  be  of  very  great  importance. 
The  primary  feature  of  the  railroad  company's  covenant  was  that  the 
company  would  keep  the  pavement  between  the  tracks  "in  thorough 
repair."  The  method  of  doing  it  and  the  material  were  secondarj- 
and  incidental.  The  fact  remains  that  the  company  did  not  repair 
the  street  with  waterstone,  as  it  might  and  could  have  done,  or  with 
any  other  material.  In  City  of  Brooklyn  v.  Brooklyn  City  K.  Co., 
47  N.  Y.  475,  this  very  contract  was  under  consideration,  and  the 
court  said  (page  478): 

"It  must  be  quite  susceptible  of  proof  at  any  time  that  the  state  of  repair  in 
which  the  pavement  li.as  been  kept  was  or  was  not  thorough;  that  the  repair 
was  or  was  not  throuKliout  the  prescribed  extent  of  space;  that  it  was  or  was 
not  of  the  best  waterstone.  And  wlien  the  plaintiff  or  defendant  should  hafe, 
respectively,  established  by  proof  the  nefcative  of  either  or  the  affirmative  of 
all  of  these  propositions,  it  would  have  shown  a  failure  to  perform,  or  a  full 
performance  of,  this  condition  of  the  bond.  There  Is  nothing  left  by  the  con- 
tract so  indefinite  or  uncertain,  as  to  e.xtent,  as  to  time,  as  to  mode,  as  to 
material,  or  as  to  place,  as  that  there  should  be  any  reasonable  doubt  as  to 
Just  when  and  where,  and  upon  what,  the  defendant  was  called  upon  to  act." 

It  makes  no  difference  how  the  street  was  paved  at  the  time  of  the 
contract,  or  whether  a  different  jjavement  was  subsequently  laid  by 
the  city.  The  duty  of  the  company  was  clear  and  ppsitive.  It  was  to 
keep  the  pavement  between  the  tracks  "in  thorough  repair."  The  com- 
pany might  use  waterstone  or  any  other  material  to  perform  its  duty, 
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but  the  duty  to  keep  in  repair  was  imperative  and  emphatic.  There 
was  evidence  tending  to  show  that  the  street  was  not  in  thorough  re- 
pair; that  the  rut  or  hole  in  question,  aa  variously  described  by  wit- 
nesses, was  from  12  to  18  inches  long,  from  4  to  6  inches  deep,  and 
from  3  to  4  inches  wide;  that  it  was  adjacent  to  the  rail,  and  a  dan- 
ger to  vehicles  using  the  street;  that  it  was  necessary,  after  the  ac- 
cident in  question,  to  pry  the  wheel  out  of  the  rut ;  that  the  rut  had 
been  there  for  months  before  the  accident, — long  enough  to  afford 
notice  of  its  condition  to  both  defendants;  and  that  wheels  of  other 
wagons  had  previously  gone  in.  The  jury  were  justified  in  finding 
that  the  defendants  had  not  fulfilled  their  duty  of  keeping  the  street 
pavonent  in  ordinary  good  condition  and  repair. 

In  addition  to  the  franchise  covenant,  I  have  quoted  a  part  of  sec- 
tion 98  of  the  railroad  law.  This  requirement  of  that  section  was 
well  within  the  power  of  the  legislature,  even  though  the  statute  was 
enacted  after  the'  company  obtained  its  franchise.  It  was  said  in 
Mavor,  etc^  of  City  of  New  York  v.  Twenty-Third  St.  R.  Ca,  113  N. 
Y.  311,  317,  21  N.  E.  60,  62: 

"It  [the  legislatnre]  may  take  away  Ita  franchise  to  be  a  corporation,  and 
may  regulate  the  exercise  of  Its  corporate  powers.  As  It  has  the  power  utterly 
to  deprive  the  corporation  of  Its  franchise  to  be  a  corporation,  It  may  proscribe 
the  conditions  and  terms  upon  which  It  may  live  and  exercise  such  franchise. 
It  may  enlarge  or  limit  Its  powers,  and  It  may  Increase  or  limit  Its  burdens." 

In  Conway  v.  Ci^  of  Rochester,  157  N.  Y.  33,  51  N.  E.  395,  it  was 
held  that  the  duty  of  keeping  the  portion  of  the  street  between  the 
tracks  of  a  street  railroad  in  permanent  repair  is,  by  section  98  of 
the  statute,  not  merely  suggested  or  advised,  but  commanded,  and 
that  the  party  charged  with  the  performance  of  the  duty  is  specific- 
ally pointed  out,  viz.  the  street  surface  railroad  comi)any,  and  that 
the  municipal  authorities  have  no  power  to  relieve  the  company  from 
making  the  whole  or  any  part  of  the  needed  repairs.  The  require- 
ment of  section  98  that  the  work  of  keeping  the  pavement  in  perma- 
nent repair,  "under  the  supervision  of  the  proper  local  authorities, 
and  whenever  required  by  them  to  do  so,  and  in  such  manner  as  they 
may  prescribe,"  does  not  relieve  the  company  from  making  repairs 
until  ordered  so  to  do  by  the  local  authorities.  That  provision  is  for 
the  benefit  and.protection  of  the  city,  and  the  company  cannot  shelter 
itself  against  its  positive  duty  behind  the  failure  of  the  city  to  order 
or  supervise  the  repairs;  for,  aa  we  have  already  said,  the  primary 
duty  of  keeping  the  pavement  in  repair  is,  both  by  contract  and  stat- 
ute, devolved  upon  the  comDany. 

We  are  not  now  concerned  with  any  question  as  to  the  right  of  the 
city  to  recover  of  the  company  the  damages  growing  out  of  the  acci- 
dent, or  with  the  result  as  between  them  of  this  litigation.  It  is 
snfiicient  here  to  say  that  both  of  the  defendants  were  subject  to  the 
duty  of  keeping  the  pavement  in  such  repair  as  to  make  it  reasonably 
safe  for  persons  lawfully  using  it,  and  both  are  liable  to  respond  in 
damages  for  any  injury  resulting  from  a  failure  to  do  so. 

I  find  nothing  in  the  other  exceptions  to  require  reversal,  and  think 
the  judgment  and  order  should  be  aflBrmed,  with  costs.    All  concur. 
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ECKERT  y.  CITT  OF  NEW  YORK  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  8,  1901.) 

Municipal  Corporations — Injuribs — Dbfbctivu  Strbbts — Partibs  Liable — 
Evidence. 

The  pavement  adjacent  to  the  tracks  of  the  defendant  street-car  com- 
pany was  out  of  repair,  having  holes  and  depressions.  There  was  a 
considerable  furrow  or  hole  alongside  one  of  the  rails,  where  the  paving 
stones  had  sunk  several  inches  below  the  surrounding  surface.  Plaintiff 
was  driving  a  wagon  along  the  track,  when  one  wheel  sank  into  the 
depression  up  to  the  hub,  throwing  plaintiff  off  bis  wagon,  and  causing 
■  serious  Injuries.  This  hole  had  existed  for  several  weeks  or  months 
prior  to  the  accident.  Held  suflaclent  to  support  a  verdict  for  damages 
for  personal  injuries  against  the  city  and  two  street-railway  companies, 
all  of  whom  were  bound  to  keep  the  pavement  in  repair. 

Appeal  from  trial  term,  Kings  county. 

Action  by  George  Eckert  against  the  city  of  New  York  and  others. 
From  a  judgment  in  favor  of  plaintiff,  and  from  an  order  denying  a 
motion  for  a  new  trial,  defendants  appeal.    AflBrmed. 

Argued  before  GOODRIOH,  P.  J.,  and  WOODWARD,  HIBSCH- 
BERG,  and  BEWELL,  JJ. 

William  J.  Oarr,  for  appellant  City  of  New  York. 
John  L.  Wells,  for  appiellants  Brooklyn  City  R.  Co.  and  Brooklyn 
Heights  R.  Co. 
James  C.  Cropsey,  for  respondent. 

GOODRICH,  P.  J.  The  defendant  the  Brooklyn  Heights  Railroad 
Company  operated  a  single-track  railroad  on  Oakland  street  in  Brook- 
lyn, and  by  contract  wili  the  city,  and  utoder  the  railroad  law,  it  and 
its  lessor,  the  Brooklyn  City  Railroad  Company,  were  bound  to  keep 
in  thorough  repair  that  part  of  the  street  pavement  which  lay  between 
the  tracks.  The  old  city  of  Brooklyn  was  bound,  also,  to  keep  the 
pavement  in  reasonable  repair.  Doyle  v.  City  of  New  York  (Sup.)  69 
N.  Y.  Supp.  120.  The  plaintiff  was  driving  a  wagon  in  daylight  along 
the  street,  when  suddenly  the  left  fore  wheel  of  his  wagon  sank  into 
a  hole  or  depression  between  the  rails,  throwing  him  out  of  his  wagon 
and  causing  him  serious  injuries.  He  recovered  a  .Verdict  of  $8,750 
against  the  three  defendants,  all  of  whom  appeal  on  the  ground  that 
there  was  no  proof  of  negligence  on  their  part,  and  that  the  verdict 
was  excessive. 

The  negligence  charged  was  that  the  portion  of  the  street  where  the 
accident  occurred  was  left  in  a  dangerous  condition  and  in  a  bad  state 
of  repair,  having  holes  and  a  considerable  depression.  There  Was 
evidence  tending  to  show  that  the  depression  had  existed  for  several 
weeks  or  months,  and  that  there  was  a  considerable  furrow  or  hole 
alongside  the  left  rail,  the  cobblestones  of  the  pavement  having  sunk 
several  inches  below  the  surrounding  surface.  There  was  evidence, 
also,  that  when  the  plaintiff's  wheel  went  into  the  depression  it  sank 
in  a  hole  up  to  the  hub,  but  there  was  not  evidence  to  show  con- 
clusively whether  this  hole  was  the  cause  of  the  accident,  or  whether 
it  was  the  result  of  the  accident;  that  is,  a  sudden  caving  in  of  the 
street  under  the  impact  of  the  wheel.    Nor  is  it  material,  under  the 
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charge  of  the  conrt,  as  there  was  evidence  sufiQcient  to  support  a  find- 
ing that  the  pavement  was  in  bad  repair  and  condition  through  the 
negligence  of  the  three  defendants,  and  that  the  liole  or  depression,  as 
rt  originally  existed,  was  the  canse  of  the  accident  We  see  no  occa- 
sion to  disturb  the  judgment. 

The  jury  foond  a  verdict  for  |8,750,  which  was  reduced  by  the  court 
to  |5,000.  Inasmuch  as  the  court  wisely  exercised  its  discretion  in 
this  respect,  we  are  not  disposed  to  overrule  its  decision  by  making 
a  further  reduction.    The  judgment  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs. 

(58  App-  I>lv.  683.) 

In  re  ARKENBURGH'S  ESTATE. 
(Supreme  Court,  Appellate  DIvlBion,  Second  Department    March  8,  1901.) 

L  Execctor's  Claims  AOAtssT  the  Estate— Proof— Satisfaction. 

'  Code  Civ.  Pfoc.  {  2731,  provides  that  on  Judicial  settlement  an  execu- 
tor may  prove  any  debt  owing  to  him  by  the  decedent,  and  that,  where 
a  contest  arises  between  him  and  other  parties  interested,  it  must  be 
tried  in  the  same  manner  as  any  other  issue  arising  in  the  surrog^ate's 
court  Bev.  St  (8th  Ed.)  p.  2561,  f  83  (Code  Civ.  Proc.  {  2719,  subd.  4). 
declares  that  an  executor  shall  not  satisfy  his  own  claim  out  of  the  prop- 
erty of  the  deceased  until  proved  to  and  allowed  by  the  surrogate.  Held, 
that  a  charge  on  the  boolcs  of  the  decedent  against  the  executor  must 
be  charged  against  the  latter  on  his  accounting,  unless  his  claim  of 
services  rendered  before  decedent's  death  to  offset  such  charge  is  proved 
by  legal  evidence,  and  the  burden  is  on  the  executor  to  prove  such  claim. 

X  Same  —  Witness'    Aoreement    with    Decbasbd  —  CoNciiUSiON    Foukded 
Thereon. 

Under  Code  Civ.  Proc.  §  829,  declaring  that  on  the  bearing  on  the 
merits  of  a  spedal  proceeding  a  person  interested  in  the  event  shall  not 
be  examined  as  a  witness  in  his  own  behalf  against  a  person  deriving 
bis  title  from  a  deceased  person  concerning  a  personal  transaction  be- 
tween the  witness  and  the  deceased,  unless  such  transaction  is  referred 
to  by  the  other  party,  it  was  error  to  permit  an  executor  to  testify  that 
every  Item  In  an  account  against  him  in  decedent's  books,  which  were 
Introduced  in  evidence  by  the  opposite  parties,  represented  money  paid 
bim  for  services  rendered,  where  the  conclusion  contained  In  such  testi- 
mony was  manifestly  based  on  an  agreement  between  the  executor  and 
the  deceased. 

t.  Same— Costs. 

Where  there  was  a  contest  between  an  executor  and  certain  legatees 
as  to  whether  a  certain  amount  charged  against  the  executor  on  dece- 
dent's books  should  be  considered  as  assets  of  the  estate,  it  was  proper 
that  the  costs  of  both  parties  should  be  taxed  and  paid  out  of  the  estate. 

Appeal  from  surrogate's  court,  Rockland  county. 

Judicial  settlement  of  the  account  of  Eliza  J.  Arkenburgh  as  ex- 
ecutrix and  Oliver  M.  Arkenburgh  as  executor  of  Robert  H.  Arken- 
borgb,  deceased.  From  a  decree  refusing  to  charge  certain  items 
against  Oliver  M.  Arkenburgh,  and  from  an  order  denying  a  motion 
to  vacate  or  modify  such  decree,  certain  legatees  appeal.    Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Charles  £.  Souther,  for  appellant  legatees. 

R.  Forsyth  Little,  Jr.,  for  respondent  executor. 
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GOODRICH,  P.  J.  This  appeal  from  a  decree  of  the  sarrogate  of 
the  county  of  Rockland,  and  also  from  an  order  refusing  to  vacate  or 
modify  such  decree  further  than  he  had  modified  it,  is  the  second 
appeal  from  the  surrogate  in  such  proceeding.  On  the  former  appeal 
(38  4pp.  Div.  473,  56  N.  Y.  Supp.  523)  we  affirmed  the  decree  of  the 
surrogate,  except  as  to  an  item  of  f26,530.66,  which  he  had  refused 
to  charge  against  Oliver  M.  Arkenburgh,  the  executor  respondent 
The  surrogate  admitted  the  evidence  of  Oliver  as  to  an  agreement 
made  at  an  interview  between  him  and  his  father  that  Oliver  sbonld 
be  compensated  for  services  in  the  business  by  paying  him  enough  to 
maintain  him  in  the  manner  in  which  he  had  been  brought  up.  We 
held  that  there  had  been  no  testimony  offered  by  the  contestants  which 
had  "opened  the  door"  so  as  to  justify  the  admission  of  the  testi- 
mony in  relation  to  that  interview.  We  decided  that  there  had  been 
error  in  the  admission  of  this  evidence,  and  for  this  error  reversed  the 
decree  so  far  as  this  item  was  concerned,  and  remitted  the  proceed- 
ings to  the  surrogate  for  a  further  hearing  on  this  branch  of  the  case. 
Such  further  hearing  was  had  before  the  surrogate,  and  by  his  decree 
he  again  decided  that  this  item  should  not  be  charged  against  Oliver, 
nor  reckoned  with  the  surplus,  nor  be  distributed  as  part  of  the  tes- 
tator's personal  property.  The  facts  in  regard  to  this  item  were  fully 
stated  in  the  opinion  on  the  former  appeal,  and  the  question  is  wheth- 
er the  learned  surrogate  erred  in  admitting  the  testimony  of  Oliver, 
the  same  having  been  objected  to  as  incompetent,  under  section  829 
of  the  Code  of  Civil  Procedure.  The  learned  surrogate  held  that  the 
bui-den  of  proof  was  on  the  contestants  to  show  that  this  balance  item 
was  chargeable  against  Oliver,  and  in  his  opinion  cites  three  cases  to 
support  his  ruling.  It  is  true  that  it  was  held  in  the  several  cases  thus 
cited  that  the  inventory  of  an  estate  filed  with  the  surrogate  on  ac- 
counting presumptively  contains  a  true  and  full  account  of  all  the 
I>ersonal  property  of  the  testator,  and  is  to  be  so  considered  in  all 
subsequent  proceedings  before  the  surrogate,  until  the  contrary  ap- 
pears, and  that  the  burden  of  proof  rests  with  a  party  seeking  to  sur- 
charge such  inventory  either  as  to  the  amount  or  value  of  the  prop- 
erty of  the  deceased.  In  re  Mullon,  74  Hun,  358,  26  N.  Y.  Supp.  683; 
Forbes  v.  Ilalsey,  26  N.  Y.  53,  61.  But  in  the  third  case  it  was  held 
that  the  individual  claim  of  an  executor  stands  on  a  diilerent  basis, 
and  that  he  is  bound  to  establish  his  claim  by  legal  evidence.  In  re 
Stevenson,  86  Hun,  325,  33  N.  Y.  Supp.  493;  Kyle  v.  Kyle,  67  N.  Y. 
400,  408.  The  correctness  of  this  position  is  shown  by  section  2731 
of  the  Code  of  Civil  Procedure,  which  provides  that  on  a  judicial 
settlement  the  executor  may  prove  any  debt  owing  to  him  by  the 
decedent,  and  that,  where  a  contest  arises  between  him  and  other 
parties  interested,  the  contest  must  be  tried  in  the  same  manner  as 
any  other  issue  arising  in  the  surrogate's  court.  It  is  also  provided 
that  no  part  of  the  property  of  the  decedent  shall  be  retained  by  the 
executor  in  satisfaction  of  his  claim  until  it  shall  have  been  proved 
to  and  allowed  by  the  surrogate.  4  Rev.  St.  (8th  Ed.)  p.  2561,  §  .'«. 
This  brings  us  to  the  consideration  of  the  evidence  introduced  at  the 
last  hearing,  where  it  appeared  that  Oliver  had  kept  the  account 
books  of  his  father,  which  were  put  in  evidence  by  the  contestants  for 
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the  porpose  of  showing  the  indebtedness  of  Oliver  to  his  father  bj  the 
entiy  in  his  own  Iiandwriting  of  the  item  above  referred  to  as  a  bal-' 
ance  against  himself;  and  this  was  the  only  evidence  on  the  subject 
olTered  by  the  contestants.  On  cross-examination,  the  following  oc- 
curred: 

"Q.  Now  explain  the  Items  of  tbe  account  (Identifying  them).  (Objection 
was  made  that  'any  explanation  Involved  a  personal  communication  or  trans- 
action with  the  decedent,'  and  the  objection  was  overmled,  and  an  exception 
was  taken.)  Q.  We  want  you  to  explain  these  items,  and  tell  what  those  items 
appearing  upon  those  pages  were  for, — what  they  were.  I  want  you  simply 
to  tell  what  those  Heme  represent  By  the  Oourt:  Where  the  entry  itself 
does  not  show  what  they  were  for?  By  Mr.  Tomplsins:  Yes.  A.  Every  item 
In  the  acoonnt  on  those  pages  represents  moneys  paid  me  for  services  ren- 
dered. Q.  Paid  to  yon  by  your  father?  A.  Yes,  sir.  Mr.  Brown:  Objected 
to  as  incompetent  and  Inadmissible,  under  section  829  of  the  Code,  and  also 
that  the  witness'  dalm  against  the  ledger  charges  Is  in  the  nature  of  a  delrt. 
If  anything,  and  that  to  establish  it  a  proof  of  claim  must  bare  been  presented 
and  allowed.  (The  last  que6ti<xi  withdrawn  by  Mr.  Tompkins.)  Mr.  Brown: 
KxcepUon." 

The  testimony  is  not  open  to  the  exact  and  specific  objection  point- 
ed out  by  us  on  the  former  appeal.  Such  former  testimony  was  en- 
tirely independent  of  the  account,  and  there  liad  been  no  evidence 
which  justified  its  admission.  The  testimony  at  the  last  trial,  above 
cited,  related  to  the  accounts  which  had  been  introduced  by  the  con- 
testants. We  have,  then,  the  question  whether  it  was  error  to  per- 
mit Oliver  to  explain  the  account  which  had  been  put  in  evidence  by 
the  contestants.  The  real  difSculty  arises  from  the  fact  that  his  an- 
swer that  the  item  represents  moneys  paid  for  services  rendered  by 
him  to  his  father  was  a  conclusion  which  must  have  been  based  on  an 
implied  contract  or  the  existence  of  an  express  contract  between  his 
father  and  himself  to  pay  that  amount  for  his  services.  No  such  serv- 
ices were  proved  on  the  last  hearing,  and  so  there  were  uq  facts  from 
which  a  contract  could  be  implied.  On  the  other  hand,  there  is  no 
evidence  of  any  express  contract.  Taking  into  consideration  the  facts 
set  out  in  our  former  opinion,  it  is  manifest  that  the  witness  had  in 
mind  the  agreement  with  his  father,  as  to  which  he  testified  on  the 
former  trial;  and  his  conclusion — for  it  is  nothing  else — that  the 
item  represented  "money  paid  for  services  rendered"  necessarily  in- 
volves testimony  of  communications  and  transactions  between  the 
witness  and  the  deceased,  and  therefore  ought  not  to  have  been  ad- 
mitted. Indeed,  I  tliink  it  more  offends  the  spirit  and  purpose  of  sec- 
tion 829  than  did  the  testimony  which,  in  our  former  opinion,  we 
declared  to  be  incompetent;  for,  while  it  may  apparently  adhere  to 
the  letter  of  the  rule,  it  permits  the  witness  to  deduce  a  conclusion  as 
to  the  effect  of  a  conversation  with  his  father;  and,  if  the  objection 
had  he&n  made  that  the  answer  was  a  conclusion,  I  have  no  doubt  that 
the  learned  surrogate  would  have  excluded  the  evidence  or  stricken 
out  the  answer,  as  he  ought  to  have  done.  It  was  said  in  Van  Slooten 
V.  Wheeler,  140  N.  Y.  G24,  (>33,  35  N.  E.  583: 

"Public  policy  requires  that  claims,  against  the  estates  of  tb«  dead  should 
be  established  by  very  satisfactory  evidence,  and  the  courts  should  see  to  It 
that  such  estates  are  fairly  protected  against  unfounded  and  rapacious  raids." 
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Since  the  argument  of  this  appeal  the  court  of  a^^als,  in  Re  Mar- 
eellus,  165  N.  Y.  70,  58  N.  E.  796,  has  delivered  an  opinion  which 
reiterates  the  doctrines  announced  in  Van  ^ooten  v.  Wheeler,  using 
language  which  affords  additional  confirmation  of  the  riews  which  I 
have  expressed,  and  suggests  a  new  reason  for  reversal  of  the  sur- 
rogate's decree,  which  was  based  solely  on  the  testimony  of  Oliver. 
The  court  said  (page  76,  165  N.  Y.,  and  page  798,  58  N.  E.): 

"Practicallr  the  only  evidence  In  the  case  was  the  testimony  of  the  claimant 
himself,  who  was  a  vitally  Interested  witness.  Therefore  the  question  of  bis 
credibility  was  presented  for  the  surrogate  to  pass  upon.  He  was  not  com- 
pelled to  And  in  the  appellant's  favor  simply  because  he  had  testified  to  mat- 
ters more  or  less  improbable,  which  tended  to  establish  his  claim,  esiieclally 
where.  If  all  to  which  he  testified  was  found  true,  it  was  Insufilcient  to  require 
a  decision  In  his  favor.  Public  policy  required  that  bis  claim  against  the  estate 
he  represented  should  be  established  by  very  satisfactory  evidence;  and  it 
was  the  plain  duty  of  the  surrogate,  in  the  absence  of  such  proof,  to  reject  It. 
Van  Slooten  v.  Wheeler,  140  N.  Y.  624,  633,  35  N.  E.  683.  The  evidence  In  this 
case  fell  far  short  of  being  sufiScient  to  require  an  allowance  of  the  appellant's 
claim,  and  the  decision  of  the  learned  surrogate  disallowing  It  was  properly 
affirmed  by  the  court  below." 

In  Eix  v.  Hunt,  16  App.  Div.  540,  545,  44  N.  Y.  Supp.  988,  992,  it 
was  said: 

"Where  claims  are  presented  against  a  deceased  party,  it  Is  unquestionably 
well  settled  by  repeated  adjudications  that  the  same  should  be  scrutinized  with 
even  more  than  ordinary  care  in  order  to  prevent,  as  far  as  possible,  the  allow- 
ance of  unjust  and  fictitious  demands  against  parties  whose  mouths  are 
sealed  by  death." 

This  evidence  being  excluded,  the  question  arises,  what  evidence 
has  been  produced  by  Oliver  to  establish  his  claim.  The  books  kept 
by  him  show  an  account  entitled  "O.  M.  Arkenbui^h,"  commencing 
January  9, 1878,  and  ending  September  30,  1890,  and  the  balance  char- 
ged against  him  was  .f2fi,530.66.  We  need  not  examine  the  account 
prior  to  Jnne  20, 1888,  as  there  is  in  evidence  a  written  settlement  of 
that  date  between  Oliver  and  his  father,  by  which  the  amount  due 
Oliver  for  his  services  was  adjusted  at  f 7,789.74,  and  that  sum  cred- 
ited to  him  in  the  account.  In  December,  1888,  and  December,  1889, 
there  is  a  specific  credit  of  $5,000  for  services  for  the  closing  year, 
and  in  September,  1890,  a  proportional  charge  for  nine  months'  serv- 
ices. It  is  true  that  the  will,  dated  February  26,  1889,  contains  a 
provision  that  "the  only  advancements  which  have  been  made  to  any 
of  my  children  up  to  and  at  the  date  of  this,  my  will,  are  such  as 
have  been  made  to  my  son,  Bobert  H.  Arkenburgh" ;  but,  in  order  to 
bring  this  item  within  the  term  "advancement,"  it  was  necessary  that 
Oliver  should  prove  that  it  was  intended  by  the  testator  as  an  ad- 
vancement. There  is  no  such  evidence.  Nor  does  Oliver  claim  that 
it  was  an  advancement,  but  that  it  was  in  compensation  of  his  serv- 
ices for  his  father.  There  is,  then,  no  evidence  that  the  item  in  ques- 
tion is  a  just  claim  against  the  estate  of  the  deceased,  but,  on  the 
contrary,  the  entry  in  the  handwriting  of  Oliver,  unexplained  by  him, 
is  evidence  that  it  is  a  just  claim  against  him,  and  a  part  of  the  fa- 
ther's estate. 

Section  2586  of  the  C!ode  of  Civil  Procedure  confers  upon  this  court, 
where  an  appeal  is  taken  upon  the  facts,  the  same  power  which  the 
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surrogate  had  to  decide  the  question  of  fact  As  the  question  of  the 
liabilitj  of  Oliver  to  the  estate  has  been  twice  considered  by  the  sur- 
rogate, I  tliink  the  matter  should  be  remitted  to  him,  with  instruc- 
tions  to  enter  without  further  hearing  a  final  decree  in  accordance 
with  this  opinion,  with  costs  to  the  appellant  of  this  appeal.  The 
appeal  from  the  order  denying  the  motion  to  vacate  or  modify  the 
decree  relates  chiefly  to  the  allowance  by  the  surrogate  of  costs  to 
Oliver  out  of  the  funds  of  the  estate.  Under  the  circumstances  it  is 
proper  that  the  costs  of  both  parties  should  be  taxed  and  paid  out  of 
the  estate.    All  concnr,  except  SEWELL,  J.,  taking  no  part. 


fSd  App.  DIv.  145.) 

McOARTHT  y.  RITGH  et  aL 

(Snpreme  Court,  Appellate  Division,  Second  Department    March  8,  1901.) 

1.  Master  and  Servant— Bkkvant's  Ikcompbtency— Admissioh  of  Evidencb 
— Specific  Acts — General  Rf;pi;TATioN. 

In  an  action  against  a  master  for  hla  servant's  negUgenfie,  aft^r  proof 
was  given  of  specific  acta  of  such  servant  allowing  incompetency,  aUiuIs- 
alon  of  testimony  as  to  the  servant's  general  reputation  fte  competency 
In  his  line  of  work  was  error. 

8.  Same — iKSTRncTioNs— Erkor  not  Cured. 

In  an  action  against  a  master  for  his  servant's  negligence,  an  instruc- 
tion that  testimony  as  to  the  servant's  general  reputation  for  unsklll- 
folnesa  should  be  considered  only  as  tending  to  show  that  the  master 
was  chargeable  with  knowledge  of  such  defect  in  bis  servant  did  not 
cure  the  error  of  admitting  such  testimony. 

Appeal  from  trial  term,  Westchester  county. 
Action  by  William  J.  McCarthy  against  William  T.  Ritch  and  oth- 
ers.   From  a  judgment  in  favor  of  plaintiff,  defendants  appeal.    Re- 

Argued  before  GOODRICH,  P.  J„  and  WOODWARD,  HIRSCH- 
BERG,  JENKS,  and  SEWEUi,  JJ. 

L.  Laflin  Kellogg,  for  appellants. 
William  L.  Snyder,  for  respondent. 

JENKS,  J.  This  judgment  must  be  reversed.  A  servant  sues  to 
recover  damages  for  personal  injuries  suffered  through  the  alleged 
negligence  of  his  master.  The  question  involved  liability  for  the  acts 
of  an  alleged  fellow  servant,  Bradley,  a  "powderman,"  who,  it  is  con- 
tended, was  ignorant  and  incompetent.  The  plaintiff,  a  driller  and 
general  laborer  in  the  defendants'  quarries,  was  directed  to  assist 
Bradley  in  making  a  blast.  On  the  day  before  the  accident  two  holes, 
aboat  20  feet  deep  and  10  or  12  feet  apart,  had  been  drilled  in  a  shelf 
of  rock.  The  holes  were  partly  charged  with  powder,  exploding  caps 
were  placed  upon  the  powder,  more  powder  was  poured  in,  and  then  a 
tamping  of  sand  completed  the  charge.  Each  exploder  was  connected 
by  two  wires  running  to  the  surface  of  the  rock,  and  one  wire  from 
an  exploder  was  connected  by  wire  to  a  wire  running  from  the  other 
exploder,  and  a  farther  and  common  connection  was  made  with  the 
cables  of  an  electric  battery.  At  Bradley's  command,  the  plaintiff 
flo  N.Y.&— e 
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completed  the  electric  cironit,  and  an  explosion  followed.  Bradley 
then  tested  the  flrat  hole  with  a  "needle"  (a  steel  rod  about  26  feet 
long),  and  said  that  it  was  "all  right."  He  then  tested  the  second 
hole,  and  said  that  the  tamp  remained,  and  then  directed  tiie  plaintiff 
to  drill  it  out.  The  details  of  the  drilling  were  from  time  to  time  di- 
rected by  Bradley,  and  while  the  work  was  {Kogressing  thra«  was  an 
explosion,  which  severely  injured  the  plaintiff. 

The  learned  counsel  for  the  respondent  contends  in  his  brief  that 
the  main  question  was,  did  the  defendants  perform  their  diity  in  the 
choice  of  Bradley?  He  argues  that  the  first  question  was  whether 
Bradley  was  competent  to  perform  the  duties  of  powderman;  and 
that,  if  he  was  not,  the  second  question  was,  did  the  defendants  know 
of  his  incompetency,  or  had  they  the  means  of  knowledge  thoeof,  or 
did  they  ever  make  any  effort  to  ascertain  his  qualifications?  The 
plaintiff  called  Hamilton  to  the  witness  stand.  He  testified  that  he 
had  worked  in  a  quarry  adjacent  to  that  of  the  defendants,  and  that 
he  had  personal  knowledge  of  certain  ""shots"  (or  blasts)  that  Bradley 
had  fired  which  the  plaintiff  contended  showed  his  unskillfulness. 
This  question  was  then  put  to  the  witness: 

"Do  yoa  know  what  the  general  reputation  of  Mr.  Bradley  was  among  the 
men  In  the  quarry  and  In  the  neighborhood  and  In  the  community  th«'eT 
A.  Yes,  sir.  Q.  What  was  It?  (Objected  to  as  incompetent  Irrelevant,  and 
immaterial,  and  not  warranted  by  any  foundation  at  mresent  laid  in  tiiis  case. 
Objection  overruled.  Exception.)  A.  Never  was  a  powdermaa  that  anybody 
ever  knew  of,  or  never  fired  any  shot.  By  the'  Court:  Q.  The  question  is: 
What  was  his  g»ieral  reputation?  What  did  everybody  say  about  blmV  A. 
Said  he  was  no  powderman. '  Q.  That  he  was  no  pewdermanV  A.  Yes.  sir. 
By  Mr.  Snyder  (plaintiff's  counsel):  Q.  These  three  shots  I  have  asked  you 
about,  were  they  talked  about  in  the  quarry?  The  Court:  You  have  got 
enough.    You  have  proved  his  general  reputation,  that  he  was  no  powderman." 

I  think  that  the  admission  of  this  testimony  was  error. 

In  Park  v.  Kailroad  Co.,  155  N.  Y.  215,  49  N.  E.  674,  the  court,  per 
Haisht,  J.,  said  (page  218, 155  N.  Y..  and  page  674,  49  N.  E.): 

"We  are  aware  that  In  some  states  the  courts  have  permitted  incompetency 
of  servants  to  be  shown  by  general  reputation,  but  we  have  never  gone  to  that 
extent  In  this  -state.  It  appears  to  us  that  the  safer  and  better  rule  la  to 
require  Incompetency  to  be  shown  by  the  specific  acts  of  the  servant,  and  then 
that  the  master  knew,  or  ought  to  have  known,  of  such  Incompetency.  The 
latter  may  be  shown  by  evidence  tending  to  establish  that  such  incompetency 
was  generally  known  in  the  community.  Marrlnan  v.  Railroad  Co.,  13  App. 
Dlv.  4.39,  43  N.  Y.  Supp.  606;  Baulec  v.  Railroad  Co.,  59  N.  Y.  356;  Monahan 
V.  Olty  of  Worcester,  150  Mass.  439.  23  N.  B.  228;  Oilman  v.  Railroad  Co.,  13 
Allen,  433;  Davis  v.  Railroad  Co.,  20  Mich.  105." 

We  followed  this  decision  in  Lambrecht  v.  Pfizer,  49  App.  Diy.  83, 
63  N.  Y.  Supp.  591,  saying,  per  Woodward,  J.: 

"It  Is  necessary,  under  the  rule  laid  down  by  the  court  In  Park  t.  Railroad 
Co.,  165  N.  Y.  215,  49  N.  B.  674.  that  Incompetency  shall  be  shown  by  the 
specific  acts  of  the  servant,  and  that  tiiie  master  knew,  or  ought  to  have 
known,  of  such  Incompetency." 

My  interpretation  of  those  decisions  is,  not  that  evidence  of  specific 
acts  opens  the  door  for  the  admission  of  testimony  as  to  mere  general 
reputation,  but  of  testimony  that  knowledge  of  such  specific  acts  was 
general  in  the  community.  Thus,  in  the  Park  Case  (supra),  lie  court 
say: 
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"The  character  of  this  evidence  has  recently  heen  under  eonsiaeratlon  In 
this  court  In  the  case  of  Youngs  v.  BaUroad  Co.,  154  N.  Y.  764,  49  N.  E.  1106. 
Inasmuch  as  there  was  no  opinion  written  in  that  case,  we  will  briefly  allude 
to  the  facts  uud  the  question  decided.  In  that  case,  as  in  ttiis,  it  became  neces- 
sary to  show  that  an  employe  was  Incompetent.  This  the  plalntIS  sought  to 
do  by  showing  his  general  r^utation  for  carelessness  from  the  speech  of  peo- 
ple. It  W08  objected  to  by  tbe  defendant;  the  objection  was-  sustained,  and  an 
exception  was  taken  by  the  plaintlfL  The  court  then  stated  to  plaintiffa 
attorney:  'I  will  allow  you  to  show  any  specific  acts  of  negligence  on  the  part 
of  the  engineer  while  engaged  in  the  business  of  engineering,  and  I  will  allow 
you  to  show  that  those  acts  of  carelessness  were  generally  known  In  the  eonf- 
mnnity,  and  tliat  the  defendant  had  actual!  knowledge  of  such  specific  aetSt 
or  that  they  were  so  general  that,,  upon,  proper  inqpiry,.  the-  defendant  ought 
to  bare  known.'  A.  nonsuit  was.  granted,  and  the  same  was-  aihrmed  in  the 
general  term  and  In  this  court" 

In  the  Lambrecht  Qaae  (sapra^,.  Woodnrard;  J.,  fuctber.  mya  (page 
84,  49  App.  Div.,  and  page  592,  63.  N.  Y.  Snpp.): 

•T?be  burden  of  proof  was  upon  the  plaintiff  to  establish  the  specific  acts  on 
the  part  of  the  servant  which  would,  justify,  a  reasonable  person  In  saying  that 
be  was  Incompetent  to  perform  the  particular  services  for  which  he  was  em- 
ploj-ed,  and  in  the  performance  of  which  the  accident  occurred,  and  that  the 
master  knew  of  these  acts  on  tUe-partof  the  servant,  or'tfaat  in  the  exercise  of 
reasonable  care  he  should  have  known  them.  Evidence  tending  to  show  that 
it  was  gsnerally  known  In  the  community,  that  the  servant  had  been  gnilty  of 
these  specific  acts  of  negligence  or  Incompetence  would  be  proper  In  support 
of  the  propositfcm  that  the  maater  did  know,  or  that  he  might,  in  the  exercise 
of  reasonable  care,  have  known,  of  them;  but  the  trial  court  very  properly 
exxloded  evidence  of  the  servant's  general  reputation  snong-  his  fellow  serv- 
ants." 

At  tbe  close  ot  the  charge  to  the  jury,  the  learned  connael  for  the 
defendant  said: 

"I  ask  yon  to  charge  that  the  jury  cannot  consider  any  question  of  general 
reputation  tn  to  the  competency  of  Bradley,  unless-  the  foundation  Is  laid  In 
showing  specific  acts  of  Bradley  showing  Incompetency.  The  Court:  That  Is 
a  matter  which  I  am  glad  you  called  my  attention  to.  The  evidence  that  Is  In 
this  case,  that  Bradley  had  a  reputation  as  being  an  Incompetent  powderman, 
is  not  to  be  taken  at  all  as  proving  that  he  was  incompetent.  I  only  admitted 
It  as  having  a  bearing  upon  whether  these  defendants  had  notice  that  he  was 
incompetent,  but  not  In  any  manner  as  proving  that  he  was  incompetent.  Ton 
must  not  give  that  any  weight  at  all,  when  you  consider  tiie  question  of 
whether,  as  matter  of  fact;  he  was  incompetent.  That  must  be  determined 
upon  the  other  evidence." 

The  learned  counsel  said: 

**I  except  to  your  honor's  charge  wherein  It  says  that  that  evidence  Is  com- 
petent tor  any  pnrsese.    Tbe  Oourt:    That  etzoaptlan  yon  got  when  I  admitted 

It" 

In  my  opinion,  this  does  not  cure  the  error.  The  rule  is  as  to  such 
proof  that  the  plaintiff  must  first  show  specific  acts,  and  then  the  gen- 
eral knowledge  in  the  community  of  such  specific  acts.  If  mere  testi- 
mony that  everybody  said  lUat  Bradley  was  no  powderman  was  ad- 
missible as  showing  constmctive  notice  to  these  defendants,  then 
evidence  of  reputation,  unconnected  with  any  specific  acts,  was  ad- 
missible for  that  purpose,  which  I  think  is  counter  of  the  rule.  Repu- 
tation general  in  the  community  for  incompetency,  based  upon  acts, 
or  repi^£d  acts,  of  ignorance  or  carelessness,  is  one  thing;  the  mere 
gossip  or  speech  of  people,  that  may  have  no  foundation  upon  acts 
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even  alleged,  is  another.  The  learned  counsel  for  the  appellants 
seems  to  have  recognized  the  difference  when,  in  the  course  of  the 
trial,  he  asked  the  witness,  "These  three  shots  I  have  asked  you  about, 
were  they  talked  about  in  the  quarry?"  but  the  learned  court  inad- 
vertently checked  further  inquiry  by  saying,  "You  have  got  enough ; 
you  have  proved  his  general  reputation,  that  he  was  no  powderman." 
This  was  the  sole  testimony  touching  the  reputation  of  Bradley,  and, 
under  the  ruling  and  charge  of  the  court,  it  cannot  be  said  that  the 
jury  may  not  have  regarded  it  as  evidence  tending  to  establish  lia- 
bility in  the  d^endants  upon  the  question  mainly  contended.  T\ie 
reversal  is  upon  the  grounds  indicated,  and  no  opinion  is  intended  to 
be  expressed  either  upon  the  liability  or  the  immunity  of  the  defend- 
ants in  this  action. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  final  award  of  costs.    All  concur. 


(B8  App.  Dlv.  882.) 

REGKNAOBL  T.  8TBINWAT  et  aL 

(Supreme  Oourt,  Appellate  Division,  First  Department    March  8,  1901.) 

1.  Plbadimo8—C!ontbacts— Sealed  Instbuments— Comsidebatior  —  Prbsump- 
Tios— Issue. 

Under  2  Rev.  St.  p.  406,  {  77,  providing  that  in  every  action  on  a  sealed 
Instrument  the  seal  thereof  shall  only  be  presumptive  evidence  of  a  suffi- 
cient consideration,  which  may  be  rebutted  In  the  same  manner  and  to 
the  same  extent  as  if  the  instrument  were  not  sealed,  an  issue  as  to  the 
consideration  of  a  sealed  agreement  set  out  In  the  complaint,  which 
recites  a  conslderatlcm  of  one  dollar  and  other  considerations.  Is  not 
raised  by  a  mere  denial  that  the  agreement  was  entered  Into  "for  a  good 
and  valuable  consideration." 

S.  Same— Separate  Defenses. 

Under  Code  Clv.  Proc.  S  607,  providing  that  each  defense  must  be  sep- 
arately stated,  all  the  denials  and  allegations  of  several  separate  defenses 
cannot  be  incorporated  into  each  separate  defense  by  prefacing  each  with 
a  statement  that  the  pleader  repeats  and  insists  on  each  and  every  allega- 
tion and  denial  contained  in  each  such  defense,  and  makes  such  allega- 
tions and  denials  a  part  of  the  defense  to  which  the  preface  Is  attached, 
since  allegations  or  denials  in  one  defense  can  be  Incorporated  Into  an- 
other only  by  specifically  referring  thereto. 

8.  Same. 

Where  there  is  no  Issue  as  to  the  consideration  for  a  contract  to  pay 
certain  sums  to  a  daughter-in-law  and  her  children  for  their  support  and 
In  which  she  agrees  not  to  enforce  or  collect  any  decree  for  alimony 
against  the  promisor's  son,  an  answer  alleging  that  she  had  no  such 
decree  to  enforce  creates  no  defense  to  an  action  to  recover  the  simis 
promised,  and  a  demurrer  thereto  should  be  sustained. 

4  Same— Fraud. 

An  answer  alleging  that  at  the  time  the  contract  sued  on  was  made, 
plaintiff  and  her  husband  colluslvely  and  fraudulently  arranged  for  her 
to  go  to  another  state  and  procure  a  divorce,  and  that  without  the  knowl- 
edge of  her  father-in-law  she  was  engaged  to  be  married  to  another  man, 
states  no  defense  to  an  action  on  a  contract  by  the  father-in-law  to  pay 
certain  sums  for  the  support  of  plaintiff  and  her  children,  since  such 
allegations  do  not  show  that  the  execution  of  the  contract  was  induced 
by  fraud. 
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Plaintiff  and  her  fatber-in-law  entered  Into  an  agreement  by  which  he 
agreed  to  pay  certain  sums  quarterly  to  trustees  for  her  and  her  children's 
support  until  the  youngest  child  was  21.  After  his  death,  in  an  action 
against  his  executors  to  recover  such  sums,  defendants  alleged  that  their 
testator,  prior  to  the  agreement,  procured  Insurance  on  the  life  of  plain- 
tiff's husband  for  the  benefit  of  his  estate,  and  paid  the  premiums  until 
the  death  of  the  insured,  and  his  son's  executors  had  received  the  pro- 
ceeds of  the  policy;  also  that  their  testator  Intended  to  make  a  gift  to 
his  son  of  certain  stock,  which  Intention  had  not  been  carried  out,  the 
stock  being  retained  to  enable  him  to  pay  the  sums  promised  under  the 
agreement  out  of  the  stock  dividends,  and  defendants  believed  plaintiff 
claimed  for  herself  and  her  children  some  Interest  in  the  stock  if  It  should 
be  adjudged  that  the  gift  of  the  stock  was  perfected.  Held,  on  demurrer, 
that  the  facts  stated  In  the  answer  constituted  no  defense,  since  the  Insur- 
ance was  procured  before  the  agreement  was  made,  and  is  not  referred 
to  therein,  and  it  was  not  alleged  that  plaintiff  had  any  interest  therein, 
and  the  gift  of  stock  had  no  relation  to  the  ezectitlon  of  the  agreement 

i.  PLXADIMOS — DEMnKRKH — l^BAVK   TO    A.MKXO    AmsWKK — ExECDTORS. 

Where,  In  an  action  against  executors  to  enforce  a  contract  made  by 
their  testator,  a  demurrer  to  their  answer  is  sustained,  and  the  answer 
may  be  so  amended  as  to  put  plaintltTs  right  to  recover  in  issue,  the 
interlocutory  Judgment  sustaining  the  demurrer  should  permit  them  to 
serve  an  amended  answer  on  payment  of  costs. 

Appeal  from  trial  term. 

Action  by  Ottilie  C.  Recknagel  against  Charles  H.  Steinway  and 
others.  From  an  interlocutory  judgment  sustaining  demurrers  to 
separate  defenses  (68  N.  Y.  Supp.  957),  defendants  appeal.  Modified 
and  afiBrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  EUMSEY,  PAT- 
TERSON, and  INGRAHAM,  JJ. 

G.  W.  Cotterill,  for  appellants. 

R.  Bumham  Moffat,  for  respondent. 

INGRAHAM,  J.  The  action  was  brought  to  recover  upon  a  con- 
tract under  seal,  dated  June  24, 1895,  by  which  the  defendants'  testa- 
tor agreed  to  pay  to  the  defendant  Roesler  and  another,  as  trustees, 
annually,  a  sum  of  money  for  the  support  of  the  plaintiff  and  her  chil- 
dren. The  contract  recites  that  the  plaintiff  is  the  wife  of  one  Greorge 
A.  Steinway,  a  son  of  the  defendants'  testator;  that  said  George  A. 
Steinway  was  unable  to  support  and  maintain  the  plaintiff  and  to  sup- 
port, maintain,  and  educate  the  children  of  the  said  George  A.  Stein- 
way and  the  plaintiff,  and  that  the  defendants'  testator  was  desirous 
of  maintaining  and  supporting  the  plaintiff,  and  of  supporting,  main- 
taining, and  educating  the  said  children ;  and  that  "in  consideration 
of  the  premises,  and  of  the  covenants  hereinafter  contained,  and  of  the 
sum  of  one  dollar  by  eadh  party  to  the  other  in  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged,"  the  defendants'  testator  "agrees  to 
pay  over  to  August  Roesler  and  Louis  Von  Bemuth,  as  trustees  of 
and  for  the  use  of  the  party  of  the  second  part  [the  plaintiff],  the  sum 
of  six  thousand  dollars  per  annum  from  the  first  day  of  July,  one 
thousand  eight  hundred  and  ninety-five,  to  the  first  day  of  July,  one 
thousand  eight  hundred  and  ninety-eight,  in  quarterly  payments  of 
fifteen  hundred  dollars  each  on  the  first  days  of  July,  October,  Janu- 
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ary,  and  April  in  each  of  said  years,  for  the  support  and  maintenance 
of  the  said  party  of  the  second  i>aft,  and  for  the  support,  maintenance, 
and  education  of  the  ciuldren  of  the  said  George  A.  Steinway  and 
the  plaintiff;  and  tbepeafter,  from  the  Ist  day  of  July,  1898,  until  the 
said  Gertrude  Margunits,  the  yoacgest  of  the  said  children,  or  the  last 
survivor  of  said  children,  should  arrive  at  the  age  of  21  years,  "to  pay 
unto  the  said  August  Boesler  and  Louis  Von  Bemuth,  as  trustees  as 
aforesaid,  the  sum  of  sevec  thousand  five  hundred  dollars  annually, 
in  quarterly  payments  of  one  tboosaod  eight  hnndred  and  eeventy-flve 
dollars  each  on  the  first  days  of  July,  Octoher,  January,  and  April  in 
each  of  said  years."  The  plaintiff  covenanted  and  agreed  that  she 
would  support  and  maintain  herself  and  support,  maintain,  and  edu- 
cate the  said  children,  and  provide  a  home  for  them,  out  of  the  pro- 
ceeds of  the  sums  agreed  to  be  paid  to  the  said  trustees  for  her  bene- 
fit, in  such  manner  as  should  be  most  advisable  for  the  welfare  of  her- 
self and  the  said  children;  and  further  agreed  that  she  would  not  en- 
force or  attempt  to  enforce  any  judgment,  order,  or  decree  of  any 
court  or  judge  entitling  the  plaintiff  to  recover  or  collect  from  the  said 
George  A.  Steinway  any  alimony,  allowance,  or  other  provision  for 
the  support  and  maintenance  of  herself,  or  for  the  support,  main- 
tenance, and  education  of  the  said  children.  It  was  also  provided  that 
the  agreement  should  be  binding  upon  the  heirs,  executors,  and  ad- 
ministrators of  the  defendants'  testator.  The  two  trustees  also  exe- 
cuted an  instrument  whereby  they  agreed  to  carry  out  and  perform  all 
the  covenants  and  conditions  pursuant  to  the  terms  of  the  above  agree- 
ment to  be  carried  out  and  performed.  The  defendant  executors,  by 
their  answer,  admitted  the  execution  of  the  agreement  that  the  plain- 
tiff was  the  wife  of  the  said  George  A.  Steinway,  and  that  since  the 
death  of  the  defendants'  testator  they  had  neglected  to  pay  the  said 
quarterly  payments  for  the  reason  that  they  owed  no  duty  to  do  so. 
There  was  no  allegation  of  the  complaint  denied  except  the  allegation 
that  defendants'  testator,  "for  a  good  and  valuable  consideration," 
entered  into  the  agreement.  The  defendants  then  set  up  four  separate 
and  distinct  defenses,  to  each  of  which  the  plaintiff  demurred,  and, 
the  demurrers  being  ^stained,  the  defendant  executors  appeal. 

To  support  this  appeal  the  defendants  attack  the  complaint,  claim- 
ing that  it  does  not  set  up  a  cause  of  action,  in  that  the  agreement 
sued  on  is  without  consideration,  and  therefore  cannot  be  enforced, 
llie  agreement  is  under  seal.  There  is  no  allegation  in  the  answer 
that  the  agreement  was  without  consideration,  the  defendants  at- 
tacking the  sutTiciency  of  the  cause  of  action  alleged  upon  the  ground 
that  the  consideration  expressed  in  the  agi-eenicnt  is  not  a  sufficient 
consideration  to  support  the  covenants  to  pay.  It  seems  to  me  that 
the  learned  counsel  for  the  apj)ellant8  fails  to  properly  appreciate  the 
legal  presumptions  that  apply  to  a  covenant  under  seal.  At  common 
law  tiie  consideration  of  a  sealed  instrument  could  not  be  inquired 
into.  The  seal  imports  a  consideration.  Johnson  v.  Miln,  14  Wend. 
198.  This  rule,  however,  was  changed  by  the  Revised  Statutes,  where- 
in it  was  provided  that  in  every  action  upon  a  sealed  instrument  the 
seal  thereof  shall  only  be  presumptive  evidence  of  a  sufficient  con- 
sideration, which  may  be  rebutted  in  the  same  manner  and  to  the 
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same  extent  as  if  soch.  instrmnent  were  not  sealed.  2  Bev.  St.  p.  406, 
§  77.  The  effect  at  that  provision  "undoubtedly  is  to  put  the  defense 
to  actions  upon  Ixmds  and  other  sealed  instruments,  so  far  as  relates 
to  a  partial  or  a  total  "want  of  consideration,  on  the  same  footing  as  if 
the  suit  was  brought  upon  a  promissory  note  or  other  instrument  not 
under  seal,  and  which  purported  to  have  been  founded  upon  a  good  or 
valuable  consideration,  except  so  far  as  relates  to  the  form  of  plead- 
ing or  of  setting  up  such  defense.  •  *  •  If  there  is  a  total  want 
of  consideration,  the  defendant  may  either  plead  that  defense  in  bar 
of  the  action,  or  give  it  in  evideneef  under  a  notice  upon  a  plea  denying 
the  execution  of  tiie  instrument  declared  on.  A  partial  failure  of  con- 
sideration, however,  cannot  be  pleaded  in  bar  under  these  statutory 
provisions,  for  the  presumption  of  a  sufQcient  consideration  can  only 
be  rebutted  in  the  same  manner  asd  to  the  same  extent  as  if  the  in- 
strument declared  on  was  not  sealed."  Tallmadge  v.  Wallis,  2S 
Wend.  114.  Por  this  provision  of  the  Bevised  Statutes  was  substi- 
tuted section  840  ei  the  Oode,  which  provides  that  "a  seal  upon  an 
executory  instmment,  hereafter  executed,  is  omly  presumptive  evi- 
dence of  a  sufficient  consideratiQn,  which  may  be  rebutted  as  if  the 
instrument  was  not  sealed."  The  instrument  being  under  seal,  con- 
sideration  was  presumed.  The  fact  that  there  was  a  consideration 
must  be  presumed  upon  demurrer.  That  presumption,  however,  may 
be  rebutted  as  if  the  instrument  was  not  sealed.  It  seems  to  have 
been  the  rule  that,  in  order  to  attack  tlie  consideration  to  an  instru- 
ment not  under  seal,  purporting  to  have  been  executed  upon  a  good 
consideration,  it  is  incumbent  on  the  defendant  previous  to  the  trial 
to  give  distinct  notice  to  the  idaintifTs  attorney  to  prove  the  con- 
sideration; that  notice  must  be  given  within  a  reasonable  time  before 
the  trial,  fiaimd.  PI.  &  Ev.  305.  Under  the  provisions  of  the  Code, 
where  the  instrument  is  under  seal,  it  seems  to  have  been  held  that 
the  defendant,  in  order  to  attack  the  consideration,  must  allege  that 
the  instrument  was  without  consideration;  or,  in  other  words,  a  want 
of  consideration  is  an  affirmative  defense,  which  must  be  alleged  and 
proved  by  the  defendant.  Mutual  Life  Ins.  Co.  v.  Yates  Co.  Nat. 
Bank,  85  App.  Div.  218,  54  N.  Y.  Supp.  743;  Hazelton  v.  Webster,  20 
.\pp.  Div.  186,  46  N.  Y.  Supp.  922;  Torry  v.  Black,  58  N.  Y.  18&  The 
complaint  therefore  alleges  a  good  cause  of  action,  and  tipon  demurrer 
to  the  several  separate  defenses  it  must  be  determined  whether  each 
of  them  as  alleged  is  sufiQcient  in  law  upon  the  face  thereof.  Code  Civ. 
Proc.  §  494.  It  is  well  settled  that  each  separate  defense  must  be 
complete  in  itself,  and  that  such  a  defense  will  be  adjudged  bad  on 
demurrer  unless  the  fact  alleged  constitute  a  defense  to  the  cause  of 
action,  or  some  part  thereof.  The  pleader  in  this  case  has  prefaced 
each  separate  defense  with  a  statement  that  for  a  se])arate  and  dis- 
tinct defense  "they  repeat,  reiterate,  and  insist  upon  each  and  every 
of  the  denials  heretofore  set  forth  in  this  amended  answer,  and  re- 
peat, reiterate,  and  insist  upon  each  and  every  of  the  allegations 
contained  in  the  second,  third,  and  fourth  defenses  of  this  amend- 
ed answer,  and  make  the  said  denials  and  the  said  allegations, 
and  each  of  them,  a  part  of  this  first  defense,  with  the  same 
force  and  effect  as  if  the  same  were  herein  specifically  set  forth"; 
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thus  by  a  general  allegation  attempting  to  import  into  each  separate 
defense  all'  of  the  allegations  of  the  answer  which  are  denials  of  the 
facts  alleged  in  the  complaint  or  allegations  of  fact  constitnting  sepa- 
rate defenses.  Such  an  attempt  to  import  into  a  separate  defense  the 
other  allegations  of  the  answer  constituting  denials  or  other  specific 
defenses  violates  the  provisions  of  the  Code  of  Civil  Procedure  (sec- 
tion 507)  that  each  defense  or  counterclaim  must  be  separately  stated 
and  numbered,  and  is  distinctively  bad  pleading.  While  it  is  not  al- 
ways necessary  to  repeat  in  a  special  defense  an  allegation  of  fact  or 
denial  otherwise  expressly  alleged  in  the  answer,  yet  where  it  is 
sought  to  make  as  a  part  of  a  separate  defense  a  specific  denial  or 
an  allegation  of  a  specific  fact  otherwise  alleged,  the  particular  denial 
or  fact  thus  sought  to  be  incorporated  must  be  specified.  As,  how- 
ever, no  material  fact  required  to  be  alleged  in  the  complaint  was  de- 
nied by  the  answer,  and  as  we  think  liese  four  defenses,  whether 
taken  separately  or  together,  "are  insufficient  in  law  on  the  face  there- 
of," the  question  as  to  the  form  of  the  defenses  is  not  material. 

The  first  defense  alleged,  in  substance,  that  there  never  was  any 
judgment,  order,  or  decree  of  any  court  or  judge  entitling  the  plaintiff 
to  recover  or  collect  from  her  husband,  George  A.  Steinway,  any  ali- 
mony, allowance,  or  other  provision  for  the  support  and  maintenance 
of  herself,  or  for  the  support,  maintenance,  and  education  of  the  chil- 
dren of  t^e  said  George  A.  Steinway.  As  a  consideration  for  the 
contract  was  presumed,  it  is  no  defense  to  an  action  upon  the  con- 
tract that  the  plaintiff  never  obtained  "a  judgment  against  Gteorge  A. 
Steinway  compelling  him  to  support  herself  and  her  children.  If,  in 
this  action,  the  consideration  of  the  contract  could  be  inquired  into, 
and  the  plaintiff  relied  upon  her  relinquishment  of  the  right  to  en- 
force a  judgment  or  decree  against  George  A.  Steinway  as  a  consid- 
eration for  the  agreement,  the  allegation  that  there  was  no  such  judg- 
ment or  decree  would  present  for  determination  the  question  as  to 
whether,  in  the  absence  of  such  a  decree,  the  agreement  of  the  plain- 
tiff not  to  enforce  such  a  decree  furnished  a  consideration.  But  as 
the  question  of  consideration  cannot,  under  the  pleadings,  be  inquired 
into,  it  is  entirely  immaterial  whether  or  not  there  was  such  a  de- 
cree; and  the  fact  that  there  was  not  such  a  decree  was,  therefore, 
no  defense  to  the  action,  it  only  being  material  upon  the  question  of 
consideration,  and  upon  the  pleadings  as  they  stand  a  consideration 
is  presumed. 

The  second  defense  alleged  that  at  the  time  of  making  the  agree- 
ment sued  on  it  "was  collusively  and  fraudulently  arranged  and 
agreed  by  and  between  the  plaintiff  herein  and  her  husband,  the  said 
George  A.  Steinway,  that  she  should  proceed  to  the  city  of  Fargo,  in 
the  state  of  North  Dakota,  and  procure  an  absolute  divorce  from  the 
said  George  A.  Steinway,  on  grounds  which  are  not  allowed  by,  and 
are  in  violation  of,  the  laws  of  the  state  of  New  York";  that  in  pur- 
suance of  this  agreement  the  plaintiff  did  go  to  the  state  of  North 
Daltota,  and  commence  an  action  for  divorce;  that  George  A.  Stein- 
way appeared  by  attorney,  and  filed  an  answer;  that  subsequently  the 
court  of  North  Dakota  granted  a  decree  of  divorce,  and  tlmt  said  de- 
cree was  collusively  and  fraudulently  obtained,  and  all  the  proceed- 
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iagB  in  said  action  were  carried  out  with  the  intent  to  yiolate  the  laws 
of  the  state  of  New  York  and  of  the  state  of  North  Dakota,  and  to 
commit  a  fraud  upon  said  court;  that  at  the  time  the  plaintiff  en- 
tered into  the  agreement  alleged  in  the  complaint  she  was  engaged 
to  be  married  to  one  Carl  Becknagel,  of  the  city  of  New  York,  and 
was  thereafter  married  to  him  in  tte  month  of  December,  1895 ;  and 
that  the  fact  of  such  engagement  and  intended  marriage  was  con- 
cealed from  the  said  William  Bteinway  at  the  time  the  said  alleged 
agreement  was  entered  into.  We  cannot  see  that  these  facts  have 
any  possible  relation  to  the  right  of  the  plaintiff  to  recover  upon  the 
agreement  set  forth  in  the  complaint.  There  is  nothing  to  justify  a 
finding  that  this  agreement  was  induced  by  fraud.  Whether  or  not 
George  A.  Steinway  and  the  plaintiff  had  agreed  that  a  collusive  suit 
should  be  brought  in  the  state  of  North  Dakota  by  which  the  plaintiff 
was  to  obtain  a  divorce,  and  whether  or  not  such  an  agreement  was 
in  violation  of  the  laws  of  the  state  of  New  York,  or  carried  out  with 
intent  to  violate  these  laws,  has  certainly  no  relation  to  the  enforce- 
ment of  this  agreement.  An  agreement  formally  and  intelligently 
executed  under  seal  is  certainly  not  voided  by  the  mere  allegation  that 
a  fact  which  might  have  influenced  one  of  the  parties  to  the  agree- 
ment, if  it  had  been  known,  was  concealed  from  him.  To  avoid  a 
contract  for  such  a  reason,  there  must  be  an  allegation  which  would 
justify  a  finding  that  the  contract  was  void  for  fraud.  There  is  cer- 
tainly nothing  here  alleged  that  would  justify  such  a  finding. 

The  third  defense  is  that  before  the  making  of  the  agreement  the 
defendants'  testator  procured  to  be  issued  by  a  life  insurance  com- 
pany a  policy  of  insurance  in  the  sum  of  f30,000  upon  the  life  of  the 
said  George  A.  Steinway,  and  paid  all  premiums  upon  the  said  policy 
to  the  time  of  his  death,  and  that  by  reason  thereof  the  executors  of 
the  said  George  A.  Steinway  collected  and  received  the  proceeds  of 
the  said  policy.  But  we  cannot  perceive  that  this  fact  has  any  pos- 
sible relation  to  the  enforcement  by  the  plaintiff  of  this  agreement 
sued  on.  There  is  nothing  in  the  pleadings  to  show  that  the  plain- 
tiff wiU  receive  any  benefit  from  such  policy.  The  executors  of  George 
A.  Steinway  are  not  parties  to  this  action,  and  there  is  no  connection 
shown  between  the  execution  of  the  agreement  and  the  procurement 
or  issuance  of  the  policy  described.  The  policy  is  alleged  to  have  been 
issued  prior  to  the  making  of  the  agreement  in  suit.  The  defendants' 
testator  must  have  known  of  the  fact  that  he  had  obtained  such  a 
policy  when  he  made  the  agreement,  and,  as  there  is  no  mention  of 
the  policy  in  this  agreement,  how  its  existence  could  in  any  way  af- 
fect the  enforcement  of  the  agreement  it  is  impossible  to  see.  We 
think,  therefore,  that  this  third  defense  is  clearly  bad. 

What  is  said  as  to  the  third  defense  applies  to  the  fourth.  It  is 
there  alleged  that  the  defendants'  testator  intended  to  make  a  gift  tp 
his  son,  George  A.  Steinway,  of  500  shares  of  stock  of  the  corporation 
of  Steinway  &  Sons,  but  that  such  intention  was  never  carried  out, 
and  that  William  Steinway  retained  the  said  shares  of  stock  to  en- 
able him,  by  reason  of  the  dividends  he  would  receive  thereon,  to  make 
the  various  payments  under  the  alleged  agreement;  and  that  the 
defendants  are  informed  and  believe  that  the  plaintiff,  on  behalf  of 
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herself  and  her  children,  claims  the  said  stock,  or  some  interest  there- 
in, if  it  should  be  adjudged  that  the  gift  o*  the  said  stock  was  per- 
fected. The  intention  to  make  a  gift  of  this  stock  has  absolutely  no 
relation  to  the  execution  of  the  agreement;  btrt,  if  it  had,  the  alle- 
gation that  the  intention  to  give  -was  never  carried  out  makes  the 
intention  to  give  the  stock  entfa-ely  immaterial.  We  think,  there- 
fore, that  the  judgment  sustaining  the  separate  flefenses  to  these 
demurrers  should  he  aCBnned. 

The  interlocutory  judgment  contarins  no  leave  "for  tfce  defendants  to 
serve  an  amended  answer,  and,  while  it  is  difficult  -to  see  how  either 
of  these  specific  defenses  could  be  amended  so  as  to  be  a  good  defense, 
as  the  defendants  wish  to  raise  the  question  of  the  consideration  of 
the  agreement,  but  because  of  a  failure  to  allege  ^hat  ttie  agreement 
was  without  Gonsideratian  that  question  is  not  at  fesue,  and  as  these 
appellants  are  defending  the  action  in  a  representative  capacity,  we 
think  they  should  have  the  right  to  serve  an  amended  answer,  so  as  to 
allow  them  to  raise  the  question  as  to  the  existence  ■of  a  considei*- 
ation  for  the  covenant  of  the  defendants'  testator.  We  think  the  in- 
terlocutory judgment  should  be  modified  by  allowing  flie  defendant 
executors  within  20  days  to  serve  an  amended  answer  upon  payment 
of  costs  in  the  court  below,  and,  as  «o  modified,  the  judgment  should 
be  affirmed,  with  costs  to  the  respondents  to  abide  the  ■event. 

RUMSEY,  PATTERSON,  and  HATCH,  JJ.,  «oncnr. 

VAN  BRUNT,  P.  J.  The  agreement  which  fanm  tiie  basis  of  this 
action  seems  to  have  been  intended  as  a  substitute  for  a  decree  award- 
ing to  the  wife  of  George  A.  Steinway  a  oertain  smn  to  be  paid  by  the 
husband  for  the  support  -of  herself  and  'her  children,  and  its  consid- 
eration was  apparently  the  relinquishment  'opon  the  part  <rf  the  wife, 
for  herself  and  her  children,  of  the  right  t«  enforce  from  time  to  time 
this  obligation.  It  appears  to  have  been  the  intention  to  substitute 
the  liability  of  William  Steinway  onder-  the  agreement  for  the  obliga- 
tion of  the  husband.  The  agreement  was,  thereiore,  a  continuing 
agreement,  dependent  for  its  vitality  upon  the  continuance  of  the  ob- 
ligation of  George  A.  Steinway,  the  release  of  whicli  formed  its  con- 
sideration. I  do  not  think  that  it  could  for  a  ■moment  be  contended 
that,  if  George  A.  Steinway  had  procured  a  decree  of  divorce  in  this 
state  against  the  plaintiff,  and  had  the  custody  of  the  children  award- 
ed to  him,  the  plaintiff  could  have  continued  to  enforce  the  payments 
under  this  agi-eement,  because  the  obligation  of  George  A.  Steinway  to 
support  the  plaintiff,  which  was  the  consideration  for  the  agreement, 
would  then  have  ceased.  And  so,  when  that  obligation  is  ended  by 
death,  it  may  be  a  serious  question  whether,  the  continuing  consider- 
ation which  supports  the  agreement  having  failed,  the  obligations  of 
the  agreement  have  not  also  ceased.  This  agreement  being  appar- 
ently a  substitute  for  a  decree  awarding  alimony  to  the  plaintiff  for 
the  Bn])])ort  of  herself  and  her  children,  and  such  a  decree  ending  with 
the  death  of  George  A.  fiteinway,  it  might  be  argued  that  the  con- 
sideration fell  in  the  same  way.  If  this  is  not  the  tme  construction 
■of  the  relation  of  the  parties,  then  the  plaintiff  and  her  children  upon 
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the  death  of  George  A.  Steinway  would  have  the  benefit  of  the  en- 
joyment of  his  estate,  and  also  of  the  Income  derived  from  this  agree- 
ment, which  was  given  to  them  because  they  did  not  enjoy  the  sup- 
port, etc.,  which  tiLey  were  entitled  to  from  George  A.  Steinway  or 
his  estate,  he  being  alive.  It  may  also  be  a  question  whether,  by  the 
Dakota  divorce,  th^  obligations  of  the  agreement  were  "not  ended  be- 
cause of  the  failure  of  the  consideration.  Certainly,  after  that  time 
she  could  not  call  upon  George  A.  Steinway  for  support,  although  his 
children  might  do  so.  As  far  as  the  relations  between  the  plaintiff 
and  George  A.  Steinway  were  concerned,  they  -were  severed  by  that 
decree  as  effectually  as  they  would  have  been  by  death.  Kinnier  v. 
Kiimier,  45  N.  Y.  535.  And  this  consideration  emphasizes  another 
view  which  might  be  taken  in  respect  to  this  agreement,  and  that  is, 
it  may  be  doubtful  as  to  whether  the  plaintiff  could  barter  away  the 
rights  of  her  children  for  an  adequate  support  from  their  father.  It 
is  undoubtedly  true  that  in  decrees  for  alimony  the  award  is  usually 
made  to  the  wife  in  case  she  is  the  successful  pattj',  and  the  custody 
of  the  children  given  to  her;  the  award  being  made  for  her  support 
and  for  the  care,  onetody,  and  maintenance  of  the  children.  But  such 
allowances  are  always  subject  to  the  supervision  of  the  court;  and  if 
there  is  a  change  in  the  circumstances  of  the  husband,  making  a  mere 
liberal  allowance  their  just  right,  the  court  has  the  power  so  to  give 
it  Gould  the  plaintiff,  therefore,  bar  her  children,  in  case  they  were 
entitled  to  a  more  liberal  support  than  that  provided  for  in  this  agree- 
ment, from  asserting  this  right,  and  insisting  upon  maintenance  upon 
the  part  of  their  father?  Manifestly  not.  The  agreement,  if  valid, 
therefore  would  seem  to  be  of  that  character  that,  in  case  the  cir- 
cumstances of  the  husband  grew  worse,  so  that  ^he  could  not  be  called 
upon  to  give  a  support  equivalent  to  that  furnished  by  the  agree- 
ment, the  agreement  could  be  maintained;  but,  if  there  were  such  a 
betterment  in  his  circumstances  as  entitled  his  children  to  a  more 
liberal  allowance  for  their  support,  education,  and  maintenance,  then 
the  agreement  would  be  no  protection.  This  view  is  emphasized  by 
the  fact  that  the  decree  of  divorce  in  the  state  of  Dakota,  wliich  re- 
lieved George  A.  Steinway  from  the  obligation  to  his  wife,  did  not 
relieve  him  .from  his  obligation  to  his  children.  It  seems  to  me  that 
these  suggestions  raise  questions  as  to  the  suflQciency  of  the  consid- 
eration for  this  agreement  which  the  defendants  ought  to  be  allowed 
to  present  to  the  court  for  adjudication.  Under  the  pleading  as  they 
stand  the  question  of  the  sufficiency  of  the  consideration  of  the  agree- 
ment cannot  be  presented.  Section  840  of  the  Code  of  Civil  Proce- 
dure reads  as  follows:  "A  seal  upon  an  executory  infitrument,  here- 
after executed,  is  only  presun^ptive  evidence  of  a  sufficient  consider- 
ation, which  may  be  rebutted,  as  if  the  iuBtrument  was  not  sealed." 
In  view  of  the  previous  history  of  legislation  ujion  this  subject,  it 
would  seem  that  this  question  of  want  of  consideration,  where  the 
instrument  sued  upon  is  a  sealed  instrument,  is  a  matter  of  affirmative 
defense,  and  must  be  alleged.  It  is  oortainly  more  of  an  afliiinative 
defense  than  that  of  the  statute  of  frauds,  which  must  be  pleaded,  as 
has  recentlv  been  held  bv  our  courts.  I  therefore  concur  in  the  opin- 
ion of  Mr.  Justice  INGRAHAM. 
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RECKNAGiai  T.  STBINWAY  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    March  8,  190L) 

Plbadiitg— Amended  Answer — Lbatb  to  Serve. 

Wbere  a  demurrer  to  defendants'  answer  has  been  sustained,  and  de- 
fendants ask  leave  to  serve  an  amended  answer,  Vhlch  contains  no  mate- 
rial change  from  the  first  answer,  the  application  should  be  denied. 

Appeal  from  special  term. 

Action  by  Ottilie  C.  Becknagel  against  Charles  H.  Steinwaj  and 
others,  as  executors  of  the  estate  of  William  Steinway,  deceased. 
From  an  order  denying  defendants'  application  for  leave  to  swre  an 
amended  answer,  they  appeal.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  EUMSEY,  PAT- 
TERSON, and  INGRAHAM,  JJ. 

Q.  W.  Cotterill,  for  appellants. 

B.  Bumham  Moffat,  for  respondent 

INGRAHAM,  J.  It  appears  that  the  defendant  execntora  by  their 
original  answer  interposed  fonr  affirmative  defenses,  which  were  de- 
murred to  by  the  plaintiff,  wMch  demurrers  were  sustained,  with  leave, 
however,  to  the  defendant  executors  to  amend  their  answer.  In 
pursuance  of  such  leave  an  amended  answer  was  served,  in  which 
these  four  specific  defenses  were  realleged  without  material  change. 
The  plaintiff  again  demurred,  again  his  demurrer  was  sustained,  and 
on  the  settlement  of  the  interlocutory  judgment  the  defendant  exec- 
utors asked  for  leave  to  again  amend  their  answer.  Pending  the  de- 
termination of  this  question,  the  court  allowed  the  defendant  exec- 
utors to  present  a  proposed  amended  answer,  reserving  the  determina- 
tion of  the  question  as  to  whether  or  not  the  defendants  would  be  al- 
lowed to  interpose  such  an  amended  answer.  In  pursuance  of  this 
leave  the  proposed  second  amended  answer  was  submitted.  Upon 
an  inspection  of  that  proposed  amended  answer,  the  court  below  de- 
termined that  the  new  matter  set  forth  in  the  new  amended  answer 
could  not  affect  the  result  of  this  litigation,  and  therefore  denied  the 
application ;  and  from  the  order  denying  the  application  the  defend- 
ant executors  appeal. 

Upon  a  comparison  of  this  proposed  second  amended  answer  with 
the  original  answer,  it  is  apparent  that  the  changes  made  are  imma- 
terial, the  defenses  being,  in  substance,  the  same  as  those  contained 
in  the  former  amended  answer,  demurrers  to  which  have  been  sus- 
tained. Neither  of  the  defenses  are  in  any  way  strengthened  by  the- 
slight  changes  that  have  been  made,  and  it  would  appear  to  be  useless 
to  allow  the  defendants  to  serve  an  answer  containing  defenses  which 
have  been  adjudged  bad,  and  where  the  same  result  would  follow 
upon  a  trial  of  the  issues  therein  presented.  This  application  was 
not  to  be  allowed  to  amend  generally,  -but  to  be  allowed  to  interpose 
the  answer  made  part  of  the  motion  papers.  As  we  have  affirmed  at 
this  term  of  the  court  (69  N.  Y.  Supp.  132)  the  interlocutory  judgment 
sustaining  the  demurrer  to  the  four  defenses  interposed  by  the  appel- 
lants in  their  first  amended  answer,  it  would  seem  to  be  useless  to  al 
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low  the  defendants  to  continae  to  serve  amended  answers  setting  np 
the  same  defenses  which  have  already  been  adjudged  insufQcient. 

The  order  appealed  from  should  be  affirmed,  with  {10  costs  and 
disborsements.    All  concor. 


<58  App.  Dlv.  594.) 

PEOPLE  ex  rel.  NASON  v.  FEITNER  et  aL 

(Supreme  Conrt,  Appellate  Division,  Second  Department    March  8,  190L) 

t  Municipal  Corporatioks— Cit?  Employes — Veterans — Removal. 

An  honorably  discharged  veteran  soldier  in  the  employ  of  a  city  may  be 
removed  for  the  reason  that  hla  position  has  been  abolished  on  economical 
grounds,  and  its  duties  attached  to  an  existing  office  held  by  one  not  a 
veteran. 

&  Same— Kbikstatkmbnt— Vekdict— CoKCLDSivENEss. 

A  verdict  on  conflicting  evidence  In  mandamus  proceedings  by  an  ex 
city  employs  to  compel  bis  reinstatement  is  of  the  same  force  as  a  verdict 
in  an  ordinary  action  at  law,  and  will  not  be  disturbed  on  appeal  on  the 
ground  that  a  different  verdict  might  have  been  rendered. 

Appeal  from  trial  term,  Kings  county. 

Mandamus  by  the  people,  on  the  relation  of  James  H.  !Nason,  against 
Thomas  L.  Feitner  and  others,  composing  the  board  of  taxes  and  as- 
sessments of  the  city  of  New  York.  From  a  final  order  entered  on  a 
verdict  denying  relator's  application  for  a  peremptory  writ,  and  an 
order  denying  a  new  trial,  he  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BERG,  and  SEWELL,  JJ. 

Henry  M.  Dater  (Q«orge  F.  Elliott,  on  the  brief),  for  appellant. 
William  J.  Carr,  for  respondents. 

PEB  CURIAM.  It  appears  from  the  record  that  the  relator,  James 
H.  Nason,  was  a  veteran  soldier  of  the  late  war  of  the  Rebellion,  al- 
though there  is  nothing  in  the  case  to  indicate  that  this  fact  was 
known  to  the  respondents  until  after  the  dismissal  of  the  relator. 
Both  parties  appear  to  have  conceded  that  the  only  question  involved 
upon  the  trial  of  the  issues  raised  by  the  application  for  a  peremptory 
writ  of  mandamus  to  compel  the  reinstatement  of  the  relator  was 
the  good  faith  of  the  respondents  in  abolishing  the  position.  The 
law  is  well  settled  that  an  honorably  discharged  veteran  of  the  Union 
army  may  be  removed  for  the  reason  that  the  position  which  he  occu- 
pies is  abolished  on  economical  grounds,  and  that  its  duties  may  be 
attached  to  an  existing  office  which  is  held  by  a  person  not  a  veteran. 
People  v.  City  of  Brooklyn,  149  N.  Y.  215,  225,  43  N.  E.  554,  and  au- 
thorities there  cited;  In  re  Kelly,  42  App.  Div.  283,  59  N.  Y.  Supp.  30. 
See,  also,  In  re  Breckenridge,  160  N.  Y.  103,  108,  54  N.  E.  670.  The 
only  question  finally  submitted  to  the  jury,  by  the  common  agreement 
of  the  parties  in  interest,  is  stated  by  the  court  below  as  follows: 
"Was  the  action  of  the  board  of  taxes  and  assessment  in  abolishing 
the  position  of  the  relator  taken  in  good  faith  and  for  the  purpose 
«t  economy?"    Hie  jury  found  in  favor  of  the  respondents,  and  from 
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tbe  final  order,  and  from  an  order  denying  a  motion  for  a  new  trial, 
appeal  cornea  to  this  court. 

We  find  no  reversible  error  In  the  case,  and,  while  there  might  be 
room  for  a  difference  of  opinion  upon  the  conflicting  evidence  snbmit- 
ted  to  the  jury,  we  do  not  find  such  a  preponderance  of  evidence  in 
support  of  the  contention  of  tbe  rdator  as  to  warrant  this  court  in 
interfering  with  the  verdict  of  a  jury,  which  is  of  eqjial  force  in  a  mat- 
ter of  this  charactw  as  in  an  ordinary  action  at  law.  People  v. 
Kearny,  44  App.  Div.  449,  453,  61  N.  Y.  Supp.  41;  Id.,  161  N.  Y.  648, 
57  K  E.  1121. 

The  orders  appealed  from  should  be  affirmed,  with  costs. 


(08  App.  Div.  876.) 

In  re  BBANDRETH'S  ESTATB. 

LAEKIN  et  aL  v.  TKEASUKER  OF  WESTCHBSTEH  COUNTY  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department.    Marcb  8,  1901.) 

Tbamsfer  Tax— Gifts. 

A  father,  contemplating  marriage,  transferred  shaies  at  stock  In  a 
corporation  to  Us  daughters,  who  executed  an  Irrevocable  povrer  ot  attor- 
ney authorizing  bim  to  receive  the  dividends  and  vote  the  stock  during 
his  life.  He  retained  no  power  over  the  corpus  of  the  stock,  and  they 
exercised  dominion  oyer  the  certificates  by  transferring  them  to  him  and 
others  as  trustees  by  an  agreement  creating  a  voting  trust.  Held,  that  tbe 
transfer  was  complete  and  toolc  effect  in  enjoyment  when  made,  the 
ownersblp  of  the  stock,  and  the  dividends  being  susceptible  of  division, 
and  was  not  subject  to  tax.  under  Transfer  Tax  Law  (Laws  1896,  c.  908> 
I  220,  subd.  3,  which  imposes  a  tax  on  transfers  of  property  made  In 
contemplation  of  tbe  death  of  tbe  donor,  or  intended  to  take  effect  in 
possession  or  enjoyment  at  or  after  such  death. 

Hirschberg,  J.,  dissenting. 

Appeal  from  surrogate's  court,  Westchester  county. 

Proceedings  against  the  estate  of  George  A-  Brandreth,  deceased, 
onder  the  transfer  tax  law.  From  a  decree  of  the  surrogate  (59  N.  Y. 
Snpp.  1092)  affirming  a  decree  confirming  the  appraiser's  report,  Fran- 
cis Larkin,  Jr.,  and  another,  as  executors,  appeal.    Reversed. 

Argued  before  (]K)ODRICH,  P.  J.,  and  WOODWAKD,  HIBSGH- 
BERG,  JKNKS,  and  SEWEUL,  JJ. 

Adrian  H.  Joline,  for  appellants. 
Joseph  W.  Middlebrook,  for  respondents. 

GOODRICH,  P.  J.  This  is  an  appeal  from  an  order  of  the  surrogate 
of  Westchester  county  confirming  the  report  of  an  appraiser  appoint- 
ed to  determine  the  amount  of  tax  to  be  imposed  upon  the  transfer  of 
property  under  the  will  of  George  A.  Brandreth,  who  died  in  Novem- 
ber, 1897,  leaving,  surviving  him,  a  widow  and  four  daughters,  Mrs. 
Borup,  Mrs.  Larkin,  Mrs.  Kane,  and  Mrs.  Potter.  The  will  was  ad- 
mitted to  probate  in  Westchester  county,  and  letters  testamentary 
were  issued  to  Mr.  Kane  and  Mr.  Larkin.  The  appraiser  reported 
that  11  shares  of  the  capital  stork  of  the  Porous-Plaster  Company  of 
Sing  Sing,  of  the  par  value  of  ?5,000,  were  subject  to  a  tax  under  th^ 
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tax  law  (chapter  908,  Laws  1896).  Section  220  proTides  for  the  imposi- 
tion of  a  tax  upon  the  transfer  of  certain  property.  Sabdivision  3 
reads: 

"When  the  tranafer  Is  of' property  made  by  a  resident,  or  by  a  nonresident 
when  such  nonresident's  property  is  within  this  state,  by  deed,  grant,  bargain, 
sale,  or  gift  made  in.  contemplation  of  the  death  ot.  the  grantor,  vendor,  or 
donor,  or  intended  to  take  effect,  In  possession,  or  enioyment,  at  or  aXter  such 
deatti." 

I  quote  from,  the  opinion  of  the  learned  surrogate  a  statement  of 

facta,  as  follows : 

•Tbe  material  faeta  ace  that  Oeorge  A.  BtandiKtii,  In  his  lifetime,  and  on  or 
about  tbe  2d  day  ot  January,  1893,  transferred  to  his  four  daughters  IX  shares 
of  stock  of  the  Porous-Plaster  Company  of  Sing  Slug,  to  wit:  Three  to  Mary 
Watson  Borup,  three  to  Fanny  H.  Kane,  three  to  Helen  Ward  Potter,  and  two 
to  Eliza  V.  Larkln.  The  par  value  of  this  stock  was  $5,000  per  share.  At  the 
time  ot  tbe  transCec  the  daughters  executed  a  power  of  attorney  to  their 
father,  which  was  Irrevocable  by  Its  teems,  and  In  wbich  it  is  recited  that  tbe 
transfer  is  made  upon  oondltlon  that  the  said  George  A.  Brandreth  'ia  to  re- 
ceive all  dividends  declared,  upon  said  stock  for  the  term  of  his  life,  and  also 
upon  condition  that  he  has  the  right  to  vote  upon  t^ie  stock  the  same  as 
tho-.'.gh  no  transfer  had  been  made.'  The  Porous-Plaster  Company  were  by 
Paid  power  of  attorney  directed  to  allow  the  said  George  A.  Brandreth  to 
vote  upon  the  said  eleven  tdiarea  ot  stock  tbe  same  a»  though  no  transfer  bad 
been  made,  and  also  authorized  said  company  to  pay  the  said  George  A. 
Brandreth  all  dividends  which  might  be  declared  upon  said  stock,  to  make 
out  the  checks  payable  to  his  order,  and  to  take  his  receipt  for  the  same.  The 
power  ot  attorney  also  contained  the  provision:  'It  being  our  intent  and  ob- 
ject to  secure  faim  the  dividends  on  said  stock  until  his  death,  and  also  the 
right  to  TotB  on  said  stuck.'  Subsequently,  and  on  the  19th  day  ot  January, 
181)3,  tbe  said  Greorge  A.  Brandreth  and  his  four  daughters  above  named,  to- 
gether with  Ralph  Brandreth  and  Franklin  Brandreth  and  others,  entered 
into  a  trust  agreement,  wherein  and  whereby  the  stock  of  the  Porous- 
Plsnter  Company  was  transferred  to  George  A.  Brandreth,  Franklin  Bran- 
dreth, and  Ralph  Btandretli.  as  trustees,  tbe  conceded  object  of  which  agree- 
ment was  to  prevent  the  control  of  the  said  corporation,  or  any  interest 
therein,  going  outside  of  the  Brandreth  family.  The  stock  of  the  company 
was  transferred  to  the  trustees,  and  the  tnistees  Issued  certificates  or  receipts 
to  the  holders  of  the  stock  for  the  stock  transferred  to  them,  in  which  It  was 
stated  that  it  was  to  be  lield.  used,  managed,  and  controlled  by  the  trustees 
pursuant  to  the  trust  agreement.  The  eleven  shares  of  stock  were  Issned  by 
the  company  upon  the  transfer  of  George  A.  Bi-audreth,  and  the  several  new 
eertlflcates  were  Indorsed  by  the  four  daughters,  but  the  certificates  them- 
selves never  passed  out  of  the  possession  of  the  corporation;  that  la  to  say. 
although  the  stock  certificates  were  Issued  in  the  name  of  the  persnns  named. 
and  Indorsed  by  them,  the  certtflcHtes  were  never  detached  from  the  stubs 
of  the  certificate  book.  George  A.  Brandreth.  subsequent  to  the  transfer  to  bis 
danphters,  and  subsequent  to  the  trust  agreement,  continued  to  receive  the 
divldeflds  upon  the  eleven  shares  of  stock  down  to  the  time  of  his  death." 

Mr.  Brandreth,  the  testator,  was  the  owner,  also,  of  one  other  share 
of  stock,  which  he  never  transferred.  This  passed  under  tlie  pro- 
visions of  his  will.  This  fact  is  material,  as  bearing  upon  his  inten- 
tion in  transferring  the  other  shares  to  his  daughters.  At  the  time 
of  the  transfer  to  his  daughters,  Brandreth  was  contemplating  a  mar- 
riage, which  was  subsequently  consummated.  Mr.  Larkin  testified 
as  follows: 

"The  transfer  ot  these  eleven  shares  of  stock  ot  the  Poroas-Flaster  Com- 
pany to  George  A.  Brandreth's  four  daughters  was  not  made  In  antleipatioa 
of  death,  but  was  made  in  anticipation  of  a  second  marriage.    Q.  By  that 
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Statement  I  understand  yon  to  mean  that  this  transfer  was  made  for  the 
purpose  of  avoiding  any  difficulty  or  eruptions  between  the  new  wife  and 
hla  children  when  he  came  to  die?  A.  And  prior  to  that.  Q.  Bat,  as  shown 
by  this  power  of  attorney,  It  was  Intended  that  Mr.  Brandreth  should  exercise 
tbe  powers  and  functions  given  to  him?  A.  To  cc^ect  dividends  during  bis 
life,  as  stated  In  the  power  of  attorney." 

There  was  do  other  evidence  upon  the  subject,  and  I  cannot  agree 
with  the  paragraph  in  the  opinion  of  the  surrogate  where  he  says  that 
the  transfer  was  made  in  contemplation  of  death,  and  not  of  the  ap- 
proaching second  marriage.  There  is  no  evidence  contradicting  the 
testimony  of  Mr.  Larkin. 

The  will  was  executed  on  October  30, 1897. .  It  contained  provisions 
which  were  material,  as  bearing  upon  the  intention  of  the  testator  at 
the  time  of  the  transfer  of  the  stock  to  his  daughters.  In  it  the  testa- 
tor says: 

"Having  already  given  to  my  wife,  Annie  Brandreth,  and  to  my  four  chil- 
dren, Mary  W.  Borup,  Eliza  V.  Larkin,  Fanny  B.  Kane,  and  Helen  Ward  Pot- 
ter, the  greater  part  of  my  fortune,  I  do  now  make  the  following  distribu- 
tion of  the  remainder:  *  *  *  (8)  I  give,  devise,  and  bequeath  to  my 
daughter,  Eliza  Y.  Larkin,  and  to  her  heirs,  forever,  my  stock  in  the  Porons- 
Plaster  Company,  of  Sing  Sing,  N.  Y." 

The  will  contained  no  other  reference  to  the  Porous-Plaster  stock, 
and  the  report  of  the  appraiser  states  that  the  testator  at  no  time 
owned  more  than  12  shares  of  that  stock. 

The  error  in  the  surrogate's  decision  arises  from  the  fact  that  he 
fails  to  consider  that  capital  stock  in  a  company  is  susceptible  of 
division  into  two  parts.  The  first  is  the  stock  itself  and  its  owner- 
ship. The  second  is  the  income  or  dividends  arising  from  such  own- 
ership. A  stockholder,  while  retaining  the  ownership  of  stock,  may 
transfer  the  right  to  collect  dividends  to  one  person,  and  the  stock 
itself,  then  or  at  a  subsequent  time,  to  another  person,  thus  consti- 
tuting one  person  the  owner  of  the  stock,  burdened  with  the  payment 
of  the  dividends  thereon  to  another;  and  this  is  precisely  what  the 
transaction  of  January  2d  effected.  While  I  have  not  been  able  to 
find  this  precise  point  determined  in  any  adjudicated  case,  there  are 
several  where  the  decision  seems  to  proceed  on  the  theory  of  divisi- 
bility as  a  matter  not  questionable.  Harper  v.  Raymond,  3  Bosw. 
29;  Hill  V.  Newichawanick  Co.,  8  Hun,  459;  Manning  v.  Mining  Ck)., 
24  Hun,  360;  Brisbane  v.  Railroad  Co.,  25  Hun,  438;  Boardman  t. 
Railway  Co.,  84  N.  Y.  157.  It  is  matter  of  public  notoriety  that  con- 
tracts for  the  sale  of  future  dividends  are  frequent  in  the  market. 
Mr.  Dos  Passos,  in  his  treatise  on  Stockholders  and  Exchanges,  says 
(page  654): 

"Dividends  are  not  an  Incident  to  stocks,  so  as  to  pass  with  them.  They 
belong  to  the  corporation,  and  are  divided  among  the  shareholders,  and  may 
be  sold  or  assigned  without  parting  with  the  stocks." 

I  am  not  unaware  of  the  provision  contained  in  section  54,  c.  564, 
Laws  1890,  entitled  "An  act  in  relation  to  stock  corporations  consti- 
tuting chapter  thirty-eight  of  the  General  Laws,"  which  was  in  force 
at  the  time  of  the  transfer  to  the  daughters,  and  which  provides  that 
no  vote  shall  be  cast  by  proxy  upon  any  stock  not  in  possession  or 
control  of  the  person  issuing  the  proxy,  and  that  no  proxy  shall  be 
valid  after  the  expiration  of  11  months  from  its  date;  bat  there  is 
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an  exception  to  this  where  the  stockholder  shall  have  specified  there- 
in some  particular  period  during  which  it  shall  be  in  force.  The  ques- 
tion here,  however,  is  not  whether  the  proxy  in  this  case  was  valid, 
BO  as  to  enable  Mr.  Brandreth  to  vote  upon  it  at  the  meeting  of  the 
corporation,  but  only  whether  there  was  anything  in  the  transaction 
of  which  it  was  a  part  to  indicate  the  retention  in  him  of  any  control 
over  the  corpus  of  the  stock.  Mr.  Brandreth  absolutely  transferred 
the  stock  himself  to  his  daughters,  thereby  placing  it  beyond  his  con- 
trol. At  the  same  time  he  reserved  the  right  to  vote  upon  the  stock 
and  receive  the  dividends  during  his  lifetime.  The  transaction  was 
completed  by  the  surrender  of  his  stock  certificates  and  the  execution 
of  new  ones  to  his  daughters,  notwithstanding  the  fact  that  such  cer- 
tificates remained  in  the  stock  book  and  in  the  possession  of  the  offi- 
cers of  the  company.  The  daughters  could  have  sold  the  stock,  sub- 
ject to  the  right  of  their  father  to  vote  on  it  and  to  collect  the  divi- 
dends daring  his  lifetime. 

I  am  of  the  opinion,  therefore,  that  the  transfer  of  the  stock  was 
complete  on  the  2d  of  January.  This  view  is  emphasized  by  the  fact 
that  by  an  instrument,  acknowledged  on  May  4,  1893,  the  owners  of 
39  of  52  shares  of  the  capital  stock  of  the  company  created  what  may 
be  termed  a  "voting  trust,"  wherein  Mr.  Brandreth  and  two  others  of 
his  family  were  made  trustees,  to  hold  the  stock,  collect  the  dividends, 
and  pay  them  to  the  stockholders,  or  those  having  the  right  to  receive 
them.  The  four  daughters  were  signers  of  this  agreement,  and  it  was 
stated  in  the  body  of  the  instrument  that  they  were  the  holders  of  the 
number  of  shares  set  oj^xMite  their  signatures,  and  opposite  the  sig- 
natures of  the  four  daughters  are  the  number  of  shares  transferred  to 
them  by  their  father  on  the  2d  of  January.  As  Brandreth  executed 
this  agreement,  he  became  trustee  for  his  daughters,  and  would  never 
have  been  permitted  to  dispute  their  ownership.  The  instrument  is  a 
clear  confirmation  of  the  transaction  of  January  2d,  at  which  time 
the  stock  was  finally  transferred  to  the  daughters,  with  the  reserva- 
tion as  to  voting  and  dividends  already  referred  to. 

The  surrogate  holds  that  the  original  condition  of  the  gift  was  that 
the  11  shares  of  stock  were  to  be  enjoyed  by  the  donees  only  after  the 
death  of  the  donor.  This  conclusion  is  not  borne  out  by  the  evidence. 
The  only  right  which  the  testator  retained  was  the  power  of  voting 
and  of  receiving  dividends.  The  transfer  of  the  stock  itself  was  not 
affected  by  such  retention. 

In  re  Green's  Estate,  153  N.  Y.  223,  47  N.  E.  292,  the  only  case 
cited  in  the  opinion  of  the  learned  surrogate,  differs  materially  from 
the  case  at  bar.  In  that  case  there  was  a  transfer  of  stock  to  a  trus- 
tee, to  collect  the  income  and  apply  it  to  the  use  of  the  testatrix  dur- 
ing her  lifetime,  and  after  her  death  to  divide  it  among  her  nieces; 
and  power  was  reserved  to  modify  the  instrument,  with  the  consent 
of  the  trustee,  and  to  appoint  a  successor  in  case  of  his  death;  and 
power  was  given  to  the  trustee  to  sell  the  stock  and  reinvest  the  pro- 
ceeds, subject  to  the  same  uses  and  trust.  The  court  said  (pages  227, 
228.  153  N.  Y.,  and  page  293,  47  N.  E.): 

"The  real  question  Is  whether  the  remainders  which  the  nieces  took  under 
tbe  deed  were  intended  to  take  effect,  in  possession  or  enJoTment,'  at  or  after 
68  N.T.8.— 10 
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th«  dratb  of  the  donor.  Until  ber  death  they  had  no  actual  possession, 
or  right  to  the  possession,  of  the  property.  Since  tliey  could  not  receive 
any  part  of  the  principal  or  the  income  till  after  her  death,  their  right  of 
enjoyment  was  iwstponed  till  the  happening  of  that  event  Whatever  inter- 
est they  may  have  had  before,  the  right  to  the  possession  and  enjoyment 
depended  upon  the  death  of  the  donor.  We  think  It  quite  dear  that  the  re- 
mainders were  transferred  to  the  nieces,  in  possession  or  enjoyment  by  an 
Instrument  Intended  to  take  effect  for  that  purjiose,  at  or  after  the  death 
of  the  donor;  and  so  the  ease  Is  brought  within  the  terras  of  the  statute. 
It  matters  not  whether  the  transfer  is  by  grant  or  by  gift.  So  long  as  it  was 
Intended  to  take  effect,  In  posseBsion  or  enjoyment,  at  or  after  the  death 
of  the  grantor  or  donor,  the  devolution  of  title  Is  subject  to  the  tax.  The 
death  of  the  donor  was  the  event  which  made  the  transfer  complete  and 
effective,  and  secured  to  the  nieces  the  possession  and  enjoyment  of  the  prop- 
erty.   In  re  Seaman's  Estate.  147  N.  Y.  77.  41  N.  E.  401." 

The  counsel  for  the  respondents  cites  In  re  Bostwick,  160  N.  Y.  489, 
55  N.  E.  208,  as  authority  for  the  position  taken  by  the  surrogate.  In 
that  case  a  trust  deed  was  executed  by  Mr.  Bostwick,  transferring 
the  property  in  trust  for  his  three  sisters  during  their  lives,  and  pro- 
viding in  each  case,  upon  the  death  of  the  beneficiary,  for  the  future 
disposition  of  the  trust  fund;  the  donor  retaining  the  right  to  divert 
the  payment  of  the  income  to  himself  or  other  persons  during  his  life, 
to  withdraw  the  securities  and  substitute  others  in  place  thereof,  and 
to  alter  or  amend  the  same  during  his  life  by  written  notice  to  the 
trustees.  In  other  words,  he  retained  the  power  to  revest  himself 
with  the  ownership  of  the  property.  The  court  said  (page  494,  160 
N.  y.,  and  page  210,  55  N.  E.) : 

"If  a  person  Intends,  In  good  faith,  to  make  tn. absolute  gift  of  his  prop- 
erty during  his  life  to  others,  and  thereby  make  a  provision  for  them  which 
shall  not  be  contingent  as  to  its  possession  or  enjoyment  upon  the  event  of 
his  death,  there  la  no  inhibition  In  the  act  In  that  respect.  The  Intent  of  the 
law  is  plain,  and  It  is  the  duty  of  the  courts  to  give  that  construction  to  Its 
provisions  which  will  effectuate  the  legislative  purpose,  while  preserving  In 
all  Its  integrity  the  absolute  right  of  every  person  to  transfer  his  property 
during  his  lifetime,  with  such  rights  of  enjoyment  In  the  transferee  as  the 
donor  can  give." 

In  the  case  at  bar  the  donor  retained  no  power  oyer  the  corpus  of 
the  stock,  and  the  gift  was  final  and  irrevocable.  The  stock  was 
transferred,  not  to  a  trustee  for  a  specified  purpose,  but  directly  to  the 
daufihters.  The  certificates  came  into  their  possession,  and  they  exer- 
cised dominion  over  them,  indorsing  them  for  the  purposes  already  re- 
ferred to.  They  could  have  sold  the  stock  immediately.  The  donor 
had  devested  himself  of  it  absolutely  and  irrevocably.  I  cannot  agree, 
therefore,  with, the  opinion  of  the  learned  surrogate  that  the  enjoy- 
ment of  the  gift  depended  upon  the  death  of  the  donor,  as  was  the 
case  in  Re  Green's  Estate  and  Re  Bostwick,  supra.  The  gift  was 
complete,  and  was  not  "made  in  contemplation  of  the  death  of  the 
grantor,  vendor,  or  donor,  or  intended  to  take  effect,  in  possession  or 
enjoyment,  at  or  after  such  death." 

I  have  been  led  to  express  my  views  at  some  length  for  the  reason, 
among  others,  that,  as  the  third  clause  of  the  will,  above  quoted,  be- 
queaths "my  stock  in  the  Porous-Plaster  Company''  to  ilrs.  Larkin, 
our  decision  might  be  cited  as  authority  that  the  stock  thus  referred 
to  was  the  11  sliares  formerly  held  by  the  testator,  instead  of  the  1 
share  which  he  retained. 
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The  decree  of  the  snrrogate  should  be  reversed,  with  costs  payable 
otrt  of  the  estate.  All  concur,  except  HIRSCHBEBG,  J.,  who  di»- 
sents. 


(58  App.  Dlv.  666.) 

REGBNSBTIHG  T.  NASSAU  ELBCTEIO  R.  CO. 

(Supreme  (yonrt,  Appellate  Division,  Second  Department    March  8,  190L) 

1.  SxReKT  Kailkoads — Instructions— Modification — Exception. 

Where  the  court,  in  an  action  for  Injuries  caused  a  passenger  la  a  street 
car  by  a  collision,  gave  an  instruction  on  the  part  of  tbe  plaintiff  as  to 
the  care  required  of  tlie  motormnn,  and  thereafter  modified  tbe  charge 
at  the  request  of  tbe  plaintiff,  the  latter  cannot  talce  advantage  of  any 
error  in  such  modification,  especially  vbere  no  exception  waa  taken 
thereto.  - 

lb  Same— Instboctions— Dkoree  of  Cake. 

A  motorman  is  only  required  to  use  care  commensurate  with  the  cir- 
cumstances, either  as  they  appeared  or  as  they  would  have  appeared  in 
tbe  exercise  of  ordinary  prudence,  and  Is  not  obliged  to  exercise  the 
very  highest  degree  of  care. 

8.  Bamb. 

An  Instruction  that  the  motorman  was  obliged  to  use  a  very  high 
degree  of  care  to  prevent  the  collision  was  properly  givoi,  as  stating  the 
rule  of  law  applicable  to  the  drcnmstances. 

Appeal  from  special  term,  Kings  county. 

Action  for  injuries,  by  Rose  J.  Regensburg  against  the  Nassau  Elec- 
tric Railroad  Company.  From  a  judgment  in  favor  of  defendant, 
plaintiff  appeals.    AfiBi-med. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Charles  J.  Patterson,  for  appellant. 
John  L.  Wells,  for  respondent. 

GOODRICH,  P.  J.  The  plaintiff,  while  a  passenger  In  the  defend- 
ant's car,  was  injured  in  a  collision  between  the  car,  which  was  going 
south  on  Seventh  avenue  in  the  borough  of  Brooklyn,  and  a  runaway 
horse  and  wagon  going  east  down  Berkeley  Place,  towards  Seventh 
avenne.  The  motorman  stopped  the  car  before  crossing  Berkeley 
Place,  then  started  it  again,  and  while  crossing  Berkeley  Place  the  car 
was  struck  by  the  horse  and  wagon.  The  plaintiff  offered  evidence 
to  prove  negligence  of  the  motorman  in  failing  to  see  or  hear  the 
runaway  before  starting  his  car.  The  jury  rendered  a  verdict  for  the 
defendant,  and  the  plaintiff  appeals  from  the  judgment  thereon  en- 
tered. 

The  plaintiff's  first  contention  is  that  there  was  error  in  refusing 
her  requests  to  charge  that  the  defendant's  motorman  was  obliged  to 
exercise  the  very  highest  degree  of  care  to  avoid  the  collision.  The 
examination  of  this  question  requires  a  collocation  of  the  principal 
charge  and  the  requests.    The  court  charged: 

"On  the  part  of  the  plaintiff  It  is  contended  that  If  the  motorman  had  used 
that  degree  of  care  and  prudence  commensurate  to  tbe  surrounding  circumstan- 
ces at  tbe  time  of  this  accident  he  must  have  seen  the  approach  of  this  run- 
away horse  In  time  to  hnve  avoided  the  accident,  and  that  he  was  bound.  If 
he  could,  to  avoid  tbe  accident  by  tbe  exercise  of  his  faculties  to  do  so.    That 
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gentlemen  of  the  Jury,  is  true.  If  the  motorman  conld  or  Btaonld,  In  the  exer- 
cise of  bis  faculties,  have  discovered  the  approach  of  this  horse,  and  If,  In 
the  same  way,  he  could  or  should  hare  avoided  this  accident.  It  was  his  duty 
towards  the  plalnUff  to  do  that;  and  the  plaintiff  dalms  that  be  failed  In 
that  regard." 

The  court  also  charged: 

"The  claim  Is  made  on  the  part  of  the  plaintiff  here,  and  urged  strennously, 
that,  while  the  motorman  stood  at  this  crossing  of  Berl^eley  Place,  be  was  in 
a  position  to  see,  if  be  bad  used  his  faculties,  and  to  hear,  if  he  had  nsed  his 
ears,  the  approach  of  this  runaway  horse  in  time  to  have  avoided  this  accident, 
and  that  his  failure  to  do  so  was  negligence,  which  charges  this  defendant  with 
liability  to  the  plaintiff.  •  •  •  It  is  but  fair  to  say,  as  to  that,  genaemen 
of  the  Jury,  that,  if  there  did  at  that  time  exist  this  dangerous  situation  and 
condition  of  things,  the  motorman  was  called  upon  to  use  bis  senses  and  his 
faculties  for  the  purpose  of  avoiding  any  injury  to  his  car,  or  to  the  plaintiff; 
or  to  any  one  else.  He  was  bound  to  use  a  degree  of  care  commensurate 
with  the  circumstances  and  the  conditions  as  they  existed.  •  •  •  It  was 
the  duty  of  this  defendant,  and  of  this  motorman,  who  represented  It  on  this 
occasion,  to  use  all  the  care  and  all  the  caution  and  prudence  which  he  was 
capable  of  using,  as  an  Intelligent,  competent  servant  for  the  preservation  of 
the  safety  and  the  lives  and  the  limbs  of  bis  passengers." 

The  plaintiff  requested  the  court  to  charge: 

"The  defendant's  motorman  was  obliged  to  exercise  the  very  highest  degree 
of  care  not  to  put  the  car  Into  a  situation  In  which  it  would  be  exposed  to  a 
collision  from  a  runaway  horse." 

This  request  was  refused.  The  plaintiff  excepted,  and  requested 
the  court  to  charge: 

"The  motorman  was  obliged  to  use  a  very  high  degree  of  care  not  to  put  the 
car  in  a  situation  In  which  it  would  be  exposed  to  a  collision  with  the  runaway 
horse." 

The  court  so  charged.    The  defendant  excepting,  the  court  said: 
"He  was  bound  to  exercise  a  degree  of  care  and  prudence  commensurate 
with  the  circumstances  of  the  case." 

Both  parties  excepted  to  the  modification,  and  the  plaintiff  request- 
ed the  court  to  charge: 

"If  the  motorman  was  guilty  of  negligence  in  putting  the  car  in  a  situation 
where  it  was  liable  to  be  exposed  to  a  collision  with  a  runaway  horse,  then 
he  could  not  excuse  himself  by  any  diligence  after  It  was  In  such  a  situation." 

The  court  so  charged. 

"The  Court:  It  Is  not  intended  to  say,  'If  be  could  by  any  possibility.'  It  Is 
Intended  to  say,  in  that  regard,  that  If,  by  the  use  of  a  care  and  prudence  com- 
mensurate with  the  circumstances  surrounding  him,  and  the  condition  of  things 
as  they  existed,  he  ought  to  have  discovered  the  approach  of  this  runaway 
horse,  and  could  have  done  so.  In  time  to  have  avoided  the  accident,  It  was 
his  duty  to  do  so;  and.  If  he  failed  to  do  that  then  he  was  negligent 

•  ••••••••• 

"Mr.  Yonge:  I  desire  to  except  to  that  part  of  your  honor's  charge  In 
which  you  say  that,  if  there  existed  a  dangerous  condition,  the  motorman  was 
bound  to  use  that  degree  of  care  commensurate  with  the  circumstances.  I 
desire  to  except  to  that  portion  of  your  honor's  charge  in  which  you  say  that 
it  was  the  duty  of  the  motorman  to  use  all  the  care,  cauljon,  and  prudence  that 
he  could  for  the  safety  of  himself  and  his  passengers. 

"Mr.  Patterson:  There  are  one  or  two  remarks  with  respect  to  the  excep- 
tions which  he  took.  He  took  an  exception  to  your  honor's  charge  that  the 
motorman  was  obliged  to  take  such  degree  of  care  as  was  commensuiate  with 
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the  clrcnmgtancea.  I  think  that  should  be  modified  by  adding,  'So  far  as  tbe 
circumstances  ought  to  have  been  known  to  the  motorman  ot  tbe  car  by  tbe 
exercise  of  reasonable  care  on  his  part' 

"The  Court:    You  ask  that  It  be  so  modified? 

"Mr.  Patterson:    Yes,  sir. 

"The  Court:    We  wUl  consider  It  BO  modified. 

"Mr.  Patterson:  That  portion  of  the  charge  which  he  excepted  to,  where 
yon  said  that  the  motorman  was  obliged  to  use  all  the  care  that  be  could  exer- 
cise. I  think,  perhaps,  that  might  be  open  to  the  same  suggestion  that  I  made 
as  to  tbe  preylons, — ^that  he  was  obliged  to  use  such  degree  of  care  as  the  jury 
shall  say  ought  to  have  been  exercised  with  reference  to  the  circumstances, 
BO  far  as  they  were  open  to  bis  observation  by  Bight  and  bearing. 

"Tbe  Coart:  I  accept  yoor  suggestion.  I  think  It  la,  perhaps,  an  improve- 
ment.'* 

We  may  read  between  the  lines  that  the  plaintifPa  counsel  feared 
that  a  verdict  in  his  favor  could  not  be  sustained,  as  the  defendant 
had  excepted  to  the  charge  that  the  motorman  was  bound  to  exer- 
cise a  degree  of  care  commensurate  with  the  circumstances,  instead  of 
charging  that  the  care  to  be  exercised  must  be  commensurate  with 
the  circumstances  which  were,  or  ought  to  have  been,  known  to  the 
motorman  by  the  exercise  of  reasonable  care  on  his  part.  The  charge 
was  so  modified  at  the  request  of  the  plaintiff,  and  of  such  modifica- 
tion she  cannot  be  permitted  to  take  advantage,  especially  as  she  took^ 
no  exception  thereto.  The  refusal  to  chaise  that  the  defendant  was 
bonnd  "to  use  the  very  highest  degree  of  care,"  etc.,  was  justified  by 
the  opinion  in  Stierle  v.  Railway  Co.,  156  N.  Y.  70,  50  N.  E.  419,  and 
Id.,  156  N.  Y.  685,  50  N.  E.  834,  where  the  court  cited  Unger  v.  Rail-( 
road  Co.,  51  N.  Y.  497,  and  approved  the  doctrine  therein  announced. 
In  the  Unger  Gajse,  the  court  said  (pages  501,  502): 

"The  degree  of  care  which  a  person  owing  diligence  most  exercise  depends^ 
ttpon  the  hazards  and  dangers  which  he  may  expect  to  encounter,  and  uponS 
tbe  conseqnences  which  may  be  expected  to  flow  from  his  negligence.  Itailroad^ 
companies,  whose  cars  are  drawn  by  steam  at  a  high  rate  of  speed,  are  held 
to  the  greatest  skill,  care,  and  diligence  in  the  manufacture  of  their  cars  and 
engines,  and  In  the  management  of  their  roads,  because  of  the  great  danger 
from  their  hazardous  mode  of  conveyance  to  human  life  in  case  of  negligence. 
But  the  same  degree  of  care  and  skill  is  not  required  from  carriers  of  pas- 
sengers by  stage  coaches  (Hegeman  v.  Railroad  Corp.,  13  N.  Y.  9),  and  for 
tbe  same  reason  is  not  required  from  the  carriers  of  passengers  upon  street 
cars  drawn  by  horses.  The  degree  of  care  required  in  any  case  must  have 
reference  to  the  subject-matter,  and  must  be  such  only  as  a  man  of  ordinary 
prudence  and  capacity  may  be  expected  to  exercise  In  the  same  circumstances. 
In  some  cases  this  rule  will  require  the  highest  degree  of  care,  and  in  others 
mncb  less.** 

Nor  does  it  make  any  difference  in  the  rule  that  npon  a  street  car 
electricity  has  been  substituted  for  horses.  The  reasoning  still  ap- 
plies, inasmuch  as  there  is  a  manifest  distinction  between  such  cars 
and  steam-railroad  cars  running  at  high  speed.  It  is  not  the  rule 
that  in  every  case  the  motorman  is  bound  to  use  the  "very  highest 
degree  of  care  and  diligence,"  but  only  such  care  as  is  commensurate 
with  the  circumstances,  either  as  they  appeared  or  could  have  been 
observed  in  the  exercise  of  ordinary  care  and  prudence.  "In  some 
cases,"  as  was  said  in  Hegeman  v.  Railroad  Corp.,  supra,  "this  rule 
will  require  the  highest  degree  of  care,  and  in  others  much  less." 

In  Keegan  v.  Railroad  C!o.,  34  App.  Div.  297,  300,  54  N.  Y.  Supp 
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391,  394  (affirmed  without  opinion,  1G5  N.  Y.  20,  59  N.  E.  1124),  it 
wax  said: 

**A  rule  which  called  upon  every  driver  or  motorman,  at  all  times  and  under 
all  circiinistances,  to  keep  himself  keyed  up  to  the  highest  pitch  of  vlgllanee, 
would  be  senseless.  He  should  never,  it  Is  true,  be  heedless  or  forgetful  of 
his  duty.  He  should.  In  fact,  at  all  times  be  watchful  and  prepared  for  emer- 
gencies. When,  however,  the  law  imposes  upon  him  a  still  higher  degree  of 
care,  namely,  the  exercise  of  all  the  vigilance  that  human  foresight  can  suggest. 
It  naturally  refers  to  conditions  calling  for  that  extreme  degree  of  vigilance. 
It  Is  not  so  unreasonable,  par  example,  as  to  demand  constantly  strained  eyes 
from  the  lookout  over  a  perfectly  clear  horizon." 

When,  therefore,  the  eonrt  charged,  in  answer  to  the  request  of  the 
plaintiff's  coui^el,  that  the  motorman  was  obliged  to  use  a  very  high 
degree  of  care,  etc.,  it  properly  stated  the  rule  of  law  applicable  to 
the  circumstances.  The  other  part  of  the  charge  objected  to  in  the 
plaintiff's  brief  was  not  excepted  to  by  the  defendant,  and  does  Dot 
seem  to  us  to  be  error  which  requires  reversal. 

The  judgment  should,  therefore,  be  affirmed. 

Judgment  and  order  affirmed,  wltb  costs.    AH  concur. 

(57  App.  Dlv.  633.) 

FREEiSE  et  a1.  T.  ATBRT. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    January  22,  1901.) 

1.  Mechanic's  Likn— Actto>' — Pahties. 

An  action  on  a  mechanic's  lien  by  subcontractors  being  a  proceeding 
In  equity,  and  the  principal  contractor  being  a  necessary  party,  it  was 
Immaterial  whether  he  was  Joined  as  party  plalntiCC  or  defendant 

S.    BaMK— Pl.AIKTtKP. 

In  an  action  on  a  mechanic's  lien  by  subcontractors,  the  principal  con- 
tractor was  properly  Joined  as  plalntifT,  where  he  desired  or  consented. 
8.  Same— Pleading. 

In  an  action  on  a  mechanic's  lien  by  subcontractors,  allegations  as  to 
the  amount  due  to  the  principal  contractor  were  a  necessary  basis  of 
the  action,  as  the  lien  could  apply  for  no  greater  sum,  and,  though  they 
amounted  to  a  statement  of  a  cause  of  action  in  assumpsit,  they  were 
not  ground  for  demurrer  for  misjoinder  of  causes  of  action. 
4  Bamf,— Payment. 

In  an  action  on  a  mechanic's  Hen  by  subcontractors,  they  having  Joined 
the  principal  contractor  as  plaintiffs,  alleg.itlons  of  the  amount  due  by 
the  defendant  to  the  principal  contractor  were  sufficient,  without  aver- 
ring that  the  principal  contractor  had  not  paid  the  subcontractors. 

Appeal  from  special  term,  Cayuga  county. 

Action  by  Stephen  Freese  and  otliers  ajtainst  Edward  H.  Avery  to 
foreclose  a  mechanic's  lien.  From  a  decree  overruling  a  demurrer 
to  the  complaint,  defendant  appeals.    AfiBrmed. 

The  following  is  the  opinion  of  the  court  below  (D WIGHT,  J.): 

Tte  action  is  to  foreclose  two  mechanics'  Hens  filed  by  the  plaintiffs  Porter 
and  Chamberlain  &  Phillips,  respectively,  for  materials  furnished  by  such 
plalntilTs  respectively,  to  the  principal  contractor,  t'l-eese,  in  the  erection  of  a 
building  for  the  defendant,  Avery.  The  complaint  alleges  a  balance  of  the 
contract  price  due  to  Freese  from  Avery,  and  amounts  severally  due  to  the 
material  men.  aggregating  less  than  the  amount  alleged  to  be  due  as  above 
to  the  principal  contractor.    The  demurrer  Is  for  (1)  misjoinder  of  parties 
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plalntlfF,  In  that  Freese  was  not  a  proper  party  plaintiff;  (2)  defect  of  par- 
ties defendant,  In  that  Freeee  was  a  necessary  party  defendant;  (3)  improper 
Joinder  of  causes  of  action,  in  that  a  cause  of  action  in  assumpsit  in  favor 
of  Freese  is  joined  with  causes  of  action  for  the  enforcement  of  liens  in  favor 
of  the  other  piaintifFs,  respectively;  (4)  failure  to  state  facts  sufflcient  to  con- 
stitute a  cause  of  action,  in  that  there  is  no  allegation  that  the  contractor, 
Freese,  has  not  paid  the  claims  to  the  other  plaiatiffs.  I  think  the  demurrer 
18  not  well  taken  on  either  ground  specified. 

First.  It  is  contended  by  the  demurrant,  in  his  second  specification,  that 
Freese  was  a  necessary  party,  but,  as  he  says,  party  defendant;  and  he  was 
undoubtedly  a  proper,  If  not  necessary,  party  to  the  action.  Hilton  Bridge 
Const.  Co.  v.  New  York  Cent  &  H.  E.  R.  Co.,  145  N.  Y.  300,  40  N.  E.  86. 
Such  being  the  case.  It  is  of  little  moment,  In  an  equity  action,  whether  he  be  a 
party  plaintiff  or  defendant.  Slmson  v.  Satterlee,  G4  X.  Y.  657.  If  he  desires 
or  consents,  as  he  has  done  In  this  case,  to  be  a  jmrty  plaintiff,  there  can  be 
no  doubt  of  the  propriety  of  making  him  such.  Indeed,  the  attitude  of 
plaintiff  seems  much  more  consistent  with  his  relation  to  the  other  parties, 
and  to  the  subject-matter  of  the  action,  than  that  of  defendant  His  claim 
against  the  defendant  Avery,  must  be  established  as  the  basis  of  the  cause 
of  action  of  the  other  plaintiffs;  and  it  seems  more  appropriate  that  he  should 
be  associated  with  the  plaintiffs,  who  are  Interested  to  establish  his  claim, 
rather  than  with  the  defendant,  who  Is  Interested  to  defeat  It  As  a  plaintiff, 
he  Is  before  the  court  for  the  adjudication  of  whatever  rights  or  Interests  he 
may  have  In  respect  to  the  matters  at  issue. 

Second.  What  has  so  far  been  said  disposes  equally  of  the  second  ground  of 
demurrer.  Freese  being  properly  made  a  party  plaintiff,  there  is  no  defect 
of  parties  defendant. 

Third.  The  objection  of  an  Improper  Joinder  of  causes  of  action  is  not  well 
taken.  Although  the  allegations  of  the  complaint  in  respect  to  the  amount  due 
from  the  defendant  to  Freese  would  be  appropriate  to  a  cause  of  action  In  as- 
sumpsit they  are  not  necessarily  to  be  construed  as  so  Intended.  They  are 
equally  appropriate  as  allegations  constituting  the  necessary  basis  of  a  cause 
of  action  In  equity  for  the  enforcement  of  a  lien  of  subcontractors  or  material 
men.  Their  lien  applies  only  to  the  extent  of  the  amount  due  from  the  owner 
to  the  principal  contractor,  and  their  first  task  Is  to  establish  that  amount 
To  prove  It,  they  must  allege  It,  and  this  they  have  done  In  the  allegations 
objected  to  under  the  third  specification  of  the  demurrer. 

Fourth.  I  suppose  the  allegation  that  certain  amounts  specified  are  due  from 
Avery  to  plaintiffs,  other  than  Freese,  respectively,  is  quite  sufflcient,  without 
alleging  that  those  amounts  have  not  been  paid  by  Freese.  The  money  could 
not  be  due  from  Avery  If  It  had  been  paid  by  Freese;  and  the  affirmative  alle- 
gation of  the  facts  upon  which  the  indebtedness  arose,  and  that  such  Indebt- 
edness still  exists. -is  sufllclent  without  the  negative  allegation  of  nonpay- 
ment. The  demurrer  will  be  overruled,  with  costs  to  the  plaintiffs  to  abide 
the  event  of  the  action,  but  with  leave  to  the  defendant  to  withdraw  the 
demurrer  and  answer  over  within  twenty  days. 

Argued  before  ADAMS,  P.  'J.,  and  McLENNAN,  SPBINQ,  WIL- 
LIAMS, and  LAUGHLIN,  JJ. 
Garrington  Avery,  for  appellant. 
Henry  S.  Parsell,  for  respondent. 

PEIB  ODRIAM.  Interlocntory  judgment  affirmed,  with  costs,  on 
opinion  of  DWIGHT,  J.,  delivered  at  special  term,  with  leave  to  de- 
fendant to  withdraw  his  demurrer  and  answer  upon  payment  of  the 
costs  of  the  demurrer  and  of  this  appeal. 
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In  re  GRADE  CROSSING  COM'RS  OP  CITY  OF  BUFFALO. 
(Snpreme  Court,  Appellate  DiTislon,  Fourtb  Department.    Marcb  12,  1901.) 

1.  Railroads— HiQHw AT  CROdsmo — Cokstbdction  of  Viadoct— Charge  of 
Gkade— Damages  for  Inconvkniekce  in  Shipping  Facilities— Statutes. 
Laws  1888,  c.  845,  i  12,  as  amended  by  Laws  1890,  c.  225,  provides 
that  If  the  grade  crossing  commissioners  determine  that  It  is  neces- 
sary, for  the  purpose  of  carrying  out  any  plan  adopted  by  them,  that 
the  grade  or  portion  of  any  street  shall  be  changed,  and  that  any  "prop- 
erty may  be  injured  thereby  for  which  the  owners  •  •  •  are  lawfully 
entitled  to  compensation,"  commissioners  of  appraisal  may  be  appointed 
to  appraise  the  damages.  Held,  that  damages  were  rightfully  awarded 
to  the  owners  of  .property  abutting  on  a  street,  the  grade  of  which  had 
been  necessarily  changed  by  the  construction  of  a  viaduct  on  an  Intersect- 
ing street,  which  rendered  their  warehouses  less  accessible  and  convenient 
for  delivering  and  receiving  freight  to  and  from  railroad  cars,  as  such 
damages  are  within  the  intent  and  scope  of  the  statute. 

Sl  Same — Codbt  not  Kkstricted  by  Commissioneus'  Petition — Statutes. 

Under  Laws  1888,  c.  345,  prescribing  the  necessary  proceedings  for 
the  construction  of  viaducts  at  grade  crossings,  it  was  not  error  for 
the  court  to  award  damages  to  property  affected  as  a  whole  by  a  change 
In  the  grade  because  of  a  viaduct,  though  the  commissioners'  petition 
stated  damages  as  to  only  a  part,  as  the  court  and  commissioners  obtained 
jurisdiction  to  do  full  justice  by  awarding  damages  to  the  entire  prop- 
erty. 

Appeal  from  special  term,  Erie  county. 

Proceeding  by  the  grade  croBsing  commissioners  of  the  city  of  Buf- 
falo against  the  Gary  Safe  Company  and  others  for  the  appointment 
of  commissioners  to  ascertain  the  compensation  to  be  paid  for  inju- 
ries to  land  occasioned  by  the  change  of  the  grade  crossing  on  Chi- 
cago street.  From  an  order  of  the  supreme  court  confirming  the  re 
port  of  the  commissioners  of  appraisal,  the  grade  crossing  commis- 
sioners, the  Erie  Eailroad  Company,  the  New  York  Central  &  Hud- 
son River  Railway  Company,  and  the  West  Shore  Railroad  Company 
appeal.    Affirmed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
LIAMS, and  LAUGHLIN,  JJ. 

Spencer  Clinton,  for  Grade  Crossing  Com'rs. 

Louis  L.  Babcock,  for  the  American  Glucose  Co. 

Norri$  Morey  and  Edward  R.  Bosley,  for  the  Gary  Safe  Co. 

LAUGHLIN,  J.  The  plans  adopted  by  the  grade  crossing  commis- 
sioners of  the  city  of  Buffalo  pursuant  to  the  provisions  of  chapter 
345  of  the  Laws  of  1888,  as  amended,  to  obviate  the  crossing  of  streets 
at  grade  by  railroads,  provide  for  carrying  Chicago  street  over  the 
tracks  of  the  New  York  Central  &  Hudson  River  Railroad  Company 
and  the  Erie  Railroad  Company  by  a  viaduct.  Chicago  street  run's 
north  and  south,  and  a  short  distance  south  of  these  tracks  Scott 
street  runs  westerly  therefrom.  The  original  plans  provided  that  the 
southerly  approach  to  the  viaduct  should  commence  or  reach  the  grade 
of  Chicago  street  at  the  northerly  line  of  Scott  street ;  but  they  were 
subsequently  amended  so  as  to  extend  this  approach  southerly  across 
Scott  street  and  55  feet  beyond,  and  thereby  the  grade  of  Chicago 
street  at  its  intersection  with  Scott  street  was  elevated  2.88  feet. 
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The  main  tracks  of  the  Lehigh  Vallej  Bailroad  Company  ran  along 
Scott  street  at  grade,  and  by  a  contract  between  that  company  and 
the  grade  crossing  commissioners,  which  referred  to  said  amended 
plans,  it  was  provided  that  these  traclcs  should  also  cross  the  approach 
to  the  viaduct  at  grade,  and  that  the  railroad  company  shall  change 
the  grade  of  its  tracks  in  Scott  street  at  its  own  expense,  but  that  the 
grade  crossing  commissioners  shall  change  the  grade  of  Scott  street 
outside  of  the  tracks,  and  pay  all  land  damages  incident  to  such  change 
of  grade,  and  do  all  the  work  within  the  line  of  Chicago  street  nec- 
essary to  change  the  grade  of  the  street  and  tracks.  The  Cary  Safe 
Company  owns  the  premises  at  the  southwest  corner  of  Oiicago  and 
Scott  streets,  having  a  frontage  of  176  feet  on  Chicago  street  and 
.328.75  on  Scott  street  More  than  one-half  the  area  of  this  parcel  of 
land  is  covered  by  a  building  which  occupies  the  entire  Scott  street 
frontage  and  88  feet  of  the  CWcago  street  frontage.  The  premises  are 
used  as  a  whole,  constituting  a  single  plant,  for  manufactory  and 
warehouse  purposes.  The  Cary  Safe  Company's  building  was  so  con- 
structed on  the  Scott  street  side  as  to  make  it  readily  accessible  and 
convenient  for  loading  and  unloading  freight  from  the  building, 
through  large  doors,  onto  and  from  wagons.  The  appraisal  commis- 
sioners received,  witixout  objection,  evidence  of  the  damages  sustained 
by  the  safe  company  by  this  change  of  grade  of  Scott  street  made  by 
the  city  pursuant  to  the  contract  between  the  railroad  company  and 
the  grade  crossing  commissioners,  and  took  the  same  into  consider- 
ation in  making  the  award.  The  appellants  contend  that  this  was 
error. 

The  American  Glucose  Company  owns  the  premises  situate  at  the 
northwest  of  Chicago  and  Scott  streets,  bounded  northerly  by  the 
Hamburg  Canal  and  northwesterly  by  lands  owned  by  the  New  York 
Central  &  Hudson  River  Bailroad  Company.  The  "dock  tracks,"  so 
called,  of  the  New  York  Central  &  Hudson  River  Railroad  Company 
crossed  Chicago  street  near  the  north  bank  of  this  canal,  and  passed 
southwesterly  over  the  canal,  and  along  the  line  of  the  glucose  com- 
pany's premises,  and  were  conveniently  connected  by  a  switch  and 
spur  with  the  warehouse  thereon.  By  a  similar  contract,  except  as  to 
the  apportionment  of  the  expense,  between  this  railroad  company  and 
the  grade  crossing  commissioners,  and  the  plans  and  detail  drawings 
therein  referred  to,  it  was  provided  that  tiiese  tracks  should  be  de- 
pressed to  pass  under  the  Chicago  Street  Viaduct,  and  that  a  lift 
bridge  should  be  constructed,  at  an  elevation  therein  prescribed,  for 
carrying  them  over  said  canal.  This  necessitated  the  lowering  of  the 
tracks  adjacent  to  the  glucose  company's  premises,  and  of  the  spur 
track  connected  therewith,  and  such  change  of  grade  was  provided  for 
by  one  of  said  detail  drawings.  The  commissioners  included  in  their 
award  to  the  glucose  company  fSOO  for  the  damages  caused  by  thus 
rendering  its  warehouse  less  accessible  and  convenient  for  delivering 
and  receiving  freight  to  and  from  railroad  cars.  It  was  also  con- 
tended by  appellants  that  no  award  could  be  legally  made  for  such 
damages. . 

By  section  12  of  the  "Grade  Crossing  Act,"  so  called  (chapter  345, 
Laws  1888),  as  amended  by  chapter  255  of  the  Laws  of  1890,  the  leg- 


Digitized  by 


Google 


1-34  .69  NSW  TORE  SUPPLEMBNT  (8*1P>   Ct. 

Bnd  103  New  Tork  Stat*  Reporter 

iBlatnre  granted  a  small  meastire  of  justice  to  property  owners  sns- 
taining  consequential  damages;  but  for  which,  in  most  cases,  thef 
would  have  bad  no  remedy.    This  statute  provides  that : 

"If  the  commissioners  sliall  decide  tbat  It  la  neceBgarjr  for  the  purpose 
of  carrying  out  any  plan  or  modiflcation,  or  alteration  cxf  any  plan  adopted 
by  tbem,  tbat  any  street  shall  be  closed  or  dlscontlnned,  or  that  the  grade 
of  any  street  or  portion  of  any  street  or  public  ground  shall  be  changed, 
and  that  any  property  may  be  injured  thereby  for  which  the  owner  or  per- 
sons interested  therein  are  lawfully  entitled  to  oompensation,  •  •  •  the 
commissioners,  by  their  chairman,  may  apply  to  the  special  term  of  the 
supreme  court  for  the  appointment  of  three  commissioners  to  ascertain  the 
compensation  therefor  to  be  paid  to  the  owners  ol',  or  pai-ties  interested  in  the 
lands  proposed  to  be  tal^en,  or  which  may  be  Injured." 

The  statute  requires  the  commissioners  to  "view  the  lalids  sought  to 
be  taken  or  claimed  to  be  injured,"  and  declares  that,  upon  payment 
or  deposit  by  the  city  as  provided  in  the  order  confirming  the  awards, 
"the  fee  of  the  lands  sought  to  be  taken  shall  vest  in  the  city,  and 
all  claims  for  damages  to  the  property  claimed  to  be  injured  shall  be 
extinguished."  In  pursuance  of  tiiis  statute  the  grade  crossing  com- 
missioners decided  that  all  of  said  property  of  the  glucose  company, 
and  the  entire  Scott  street  frontage,  but  only  to  the  depth  of  55  feet, 
of  the  Gary  Safe  Company's  property,  "may  be  injured  by  the  change 
of  grade  of  Chicago  street  where  it  is  cai-ried  over  the  viaduct  pro- 
vided for  in  said  general  plan,  for  which  the  owners  or  parties  inter- 
ested therein  are  lawfully  entitled  to  compensation."  Thereupon  the 
grade  cros-sing  commissioners  instituted  this  proceeding. 

The  petition  shows  that  the  southerly  approach  to  the  viaduct  com- 
mences at  the  northerly  line  of  Scott  street,  which  is  according  to  the 
original  plans;  and  it  contains  no  reference  to  the  amended  plans  ex- 
tending the  approach  southerly,  and  necessitating  the  change  of  grade 
of  Scott  street.  Section  4  of  the  grade  crossing  act  authorized  the 
commissioners  to  alter  or  amend  ^eir  plans  or  the  contracts  made 
with  the  railroad  companies,  and  they  were  empowered  to  enforce  the 
execution  of  their  plans  by  the  railroad  companies  affected  thereby. 
Under  these  circumstances,  it  seems  clear  to  us  that  the  damages  for 
whidh  these  awards  were  made  are  within  the  scope  and  intent  of  the 
statute.  The  grade  crossing  commissioners  originally  determined 
that  only  a  small  part  of  the  Gary  Safe  Company's  premises,  consist- 
ing of  75  feet  on  Scott  street  and  50  feet  on  Chicago  street,  "might 
be  injured";  but  their  petition  was  subsequently  amended  so  as  to 
embrace  the  entire  Scott  street  frontage, — to  the  depth,  however,  or 
frontage  on  Chicago  street,  of  only  55  feet.  The  appraiser  commis- 
sioners, in  their  report,  after  stating  that  the  award  is  made  "to  the 
Gary  Safe  Company  for  the  injury  to  the  lands  described  in  the  peti- 
tion," added : 

"And  your  petitioners  respectfully  make  further  report  that.  In  arriving  at 
the  damage  to  be  awarded  to  the  Gary  Safe  Company  for  the  injury  to  lands 
described  In  the  petition,  we  have  talien  into  consideration  the  value  of  the 
plant  as  a  whole,  as  well  as  the  value  of  the  property  described  In  the 
petition.  Standing  alone,  we  do  not  consider  that  that  part  of  the  plant 
of  the  Cary  Safe  Company  left  out  of  the  petition  sustained  any  damage  by 
reason  of  the  change  of  grade  In  Chicago  or  Scott  streets;  and,  in  deter- 
mining the  above  amount  as  the  damage  to  the  property  described  in  the 
petition,  we  have  in  view  the  fact  that  it  Is  part  of  the  whole  plant  of  said 
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company,  and  tluit  such  damage  -was  caused  by  tbe  change  of  grade  in 
CUeago  street  and  Scott  street,  and  that  the  cbaiige  of  grade  Is  Scott  street 
waa  necessit&ted  by  tbe  change  of  grade  In  Chicago  street." 

It  is  argued  in  behalf  of  appellants  that  the  commissioners  of  ap- 
praisal were  confined  and  limited  by  Uie  determination  of  the  grade 
crossing  ccwomissionerB  that  only  part  of  these  premises  may  be  in- 
jured. It  is  contended  that  the  appraisal  commissioners  and  court 
are  bound  by  the  determination  of  the  grade  crossing  commissioners 
to  make  an  arbitrary  division  of  this  parcel  of  land  at  the  point  where 
the  southerly  approach  to  the  viaduct  reaches  the  grade  of  Chicago 
street.  The  improvement  of  a  parcel  of  land  for  use  as  a  whole,  and 
its  utilization  thereof  in  accordance  therewith,  and  its  adaptability 
for  such  use,  cannot  be  thus  ignored  and  disr^arded.  In  re  New  York, 
L.  &  W.  R.  Co,  27  Hun,  116;  In  re  Union  El.  R.  Co.,  55  Hun,  1G3,  7 
N.  Y-  Sopp.  853.  The  easement  of  convenient  access  to  and  from 
Scott  street  for  discharging  and  receiving  freight  was  beneficial  to  the 
premises  as  a  whole,  and  the  injury  thereto  ^ected  the  value  of  the 
entire  parcel,  and  not  merelv  the  few  feet  adjacent,  and  embracing 
only  part  of  the  building.  Bohm  v.  Railway  Co.,  129  U.  Y.  576,  29 
N.  E.  802;  Newman  v.  Same,  118  N.  Y.  618,  23  N.  E.  901,  7  L.  R  A. 
289;  Stevens  v.  Railroad  Co.,  130  N.  Y.  95,  101,  28  N.  E.  667;  Bis- 
choff  V.  Same,  138  N.  Y.  257,  264,  33  N.  E.  1073. 

We  are  of  opinion  that  when  the  grade  crossing  commissioners  de- 
termine, under  this  statute,  that  any  part  of  a  single  parcel  of  land 
may  be  injured,  and  move  the  court  for  the  appointment  of  commis- 
sioners, the  court  and  commissioners  obtain  jurisdiction  to  do  full 
justice,  by  making  an  award  for  damages  to  the  entire  parcel,  if,  at 
least,  as  in  this  case,  it  be  damaged  as  an  entirety.  The  statute  should 
not  in  such  case  be  given  a  construction  which  would  require  the  own- 
er to  resort  to  another  remedy,  of  doubtful  adequacy,  for  the  damages 
sustained  by  the  remainder  of  the  parcel  in  connection  with  the  whole. 
In  re  Grade  Crossing  Com'rs,  6  App.  Div.  327,  40  N.  Y.  Supp.  520; 
Id.,  154  N.  Y.  650,  49  N.  E.  127. 

The  appeals  of  the  railroad  companies  should  be  dismissed,  with 
costs,  for  their  default  in  appearing;  and  the  order  appealed  from 
shonld  be  affirmed,  with  separate  bills  of  costs  to  the  respondents 
appearing  separately.    All  concur. 


BANDER  T.  NEW  YORK  &  H.  R.  CO.  et  aL 

(Supreme  Oonrt,  Appellate  Division,  First  Department    March  8.  1901.) 

EUsBMEST— Right  of  Railkoad  Company  over  Stkeet — Right  by  Prescbip- 
ijios — Chanob  from  Sohpacr  to  Kt.EVATED  RAii.noAD  NOT  Wahrantrd. 
Plaintiff,  through  conveyance  from  P.,  the  original  owner,  acquired 
title  to  land  abutting  on  Fourth  avenue,  Including  the  fee  to  tbe  center 
of  tbe  avenue.  Subsequent  to  the  execution  of  this  deed,  P.  conveyed 
tbe  fee  in  Fourth  avenue,  except  that  conveyed  to  plaintiff's  grantor,  to 
the  city  in  trust  for  Its  use  as  a  street.  By  a  later  deed  P.  conveyed  the 
title  to  a  strip  24  feet  wide  In  the  middle  of  the  avenue  to  the  defend- 
ant to  be  used  only  for  the  construction  of  a  railroad,  and  by  an  agree- 
ment entered  into  with  tbe  city  the  defendant  was  authorized  to  con- 


Digitized  by 


Google 


166  69  NEW  TORK  SUFPLEUSNT  (Sup.   Ct. 

and  103  New  York  State  Reporter 

Btrnct  and  operate  a  railroad  on  such  avenne.  The  defendant  there- 
after constructed  a  surface  railroad  on  the  avenue,  and  maintained  the 
same  for  about  60  years,  when  it  began  to  elevate  the  railroad;  and  plain- 
tiff brought  an  action  to  restrain  such  construction  and  recover  damages 
therefor.  Held,  that  defendant,  as  against  plaintlfT,  under  the  color  of 
title  of  Its  deed  and  Its  long  user  of  the  property,  had  only  acquired 
a  right  to  operate  a  surface  railroad,  as  authorized  by  its  agreement  with 
the  city  and  by  its  grant  from  P.;  and  hence  it  was  error  for  the  court 
not  to  allow  a  recovery  for  the  use  of  the  street  Included  In  the  strip 
24  feet  wide  in  the  center  of  the  street 
Van  Bmnt,  P.  J.,  dissenting. 

Appeal  from  special  term,  New  York  connty. 

Action  by  Frederick  W.  Sander  against  the  New  York  ft  Harlem 
Railroad  Company  and  another,  to  restrain  the  construction  of  defend- 
ants' elevated  railroad  and  to  recover  damages  therefor.  Prom  a 
judgment  awarding  the  damages,  restraining  the  construction  in  part, 
both  parties  appeal.    Reversed. 

See  59  N.  Y.  Supp.  127. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  EUMSEY,  and 
INGRAHAM,  JJ. 

James  C.  Bushby,  for  plaintiff. 
Ira  A.  Place,  for  defendants. 

INGRAHAM,  J.  This  action  was  brought  to  restrain  the  defend- 
ants from  occupying  with  their  elevated  railroad  structure  certain 
portions  of  Fourth  avenue  in  front  of  the  plaintiffs  premises  on  the 
northwest  corner  of  116th  street  and  Park  avenue,  and  to  recover 
the  damages  caused  thereby.  It  would  appear  that  prior  to  the  year 
1826  one  Peter  Poillon  was  the  owner  of  a  tract  of  land  which  includ- 
ed the  plaintiffs  property,  the  fee  of  Fourth  avenue,  and  the  land  on 
the  opposite  sides  thereof.  Fourth  avenue  had  been  laid  out  as  a 
public  street  by  the  commission  appointed  under  chapter  115  of  the 
Laws  of  1807,  who,  on  the  1st  of  April,  1812,  had  filed  a  map  upon 
which  this  avenue  appears.  Poillon  conveyed  to  one  Vought  by  deed 
dated  June  21,  1827,  recorded  April  8,  1828,  certain  lots  abutting  on 
Fourth  avenue,  including  the  premises  now  owned  by  the  plaintiff, 
which  deed  included  the  fee  to  the  center  of  the  avenue  laid  out  as 
Fourth  avenue  upon  the  map  of  the  city.  There  was  produced  from 
the  records  of  the  mayor,  aldermen,  and  commonalty  of  the  city  of 
New  York  a  deed,  dated  July  24,  1827,  by  which  Poillon  conveyed  to 
the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  York  certain 
streets  and  avenues  in  said  city,  which  included  all  that  part  of 
Fourth  avenue  opposite  to  and  adjacent  to  the  premises  owned  by  the 
plaintiff  in  this  action.  This  deed  was  "in  trust  that  the  same  be  left 
open  as  public  streets  for  the  use  and  benefit  of  the  inhabitants  of  the 
said  city,  forever."  The  defendants  then  produced  a  conveyance,  dat- 
ed the  18th  day  of  January,  1832,  whereby  Poillon,  in  consideration 
of  the  sum  of  one  dollar,  granted  to  the  New  York  &  Harlem  Railroad 
Company  a  strip  of  land,  being  a  part  of  Fourth  avenue  laid  out  on 
the  map  of  the  city  of  New  York,  by  the  following  description : 

"AH  that  certain  piece  of  land  situate,  lylnp,  and  being  in  the  Twelfth  warfl  of 
the  city  of  New  York,  being  part  of  one  of  the  avenues  laid  out  on  the  map  of 
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the  city  of  New  York  as  the  Tonrth  Aveniie,'  and  Included  wltbln  a  space 
of  24  feet  wide,  running  through  the  center  of  said  avenue,  and  between 
115tb  street  and  12l8t  street,  and  Is  bounded  and  described  as  follows,  vis.: 
Northerly  by  land  belonging  to  the  estate  of  Samson  Benson,  deceased;  south- 
erly by  the  old  road  leading  from  Harlem  to  Harlem  Lane  and  McGown's 
Pass;  east  and  west  by  lines  drawn  parallel  to  the  center  line  of  the  Fourth 
avenue,  on  each  side  thereof,  at  the  distance  of  twelve  feet  therefrom.  To 
have  and  to  bold  the  said  premises  and  messuage  above  mentioned,  with  the 
appurtenances,  unto  the  said  parties  of  the  second  part,  and  their  succes- 
sors, from  the  day  of  the  date  thereof,  for  and  during  the  full  period  of  time 
during  which  the  said  parties  of  the  second  part  may  remain  an  incorporated 
company,  and  on  which  they  are  to  construct  their  railroad,  and  for  no  other 
purpose,  with  the  power  of  sloping  their  embankments  or  excavations  so 
much  further  beyond  the  lines  of  said  premises  hereinbefore  granted  as  may 
be  necessary  to  support  their  work, — not,  however,  extending  beyond  the 
width  of  the  avenue." 

This  instrument  was  recorded  on  August  18,  1835.  At  the  time 
of  the  execution  of  this  deed  Poillon  had  conveyed  to  the  plaintiff's 
grantor  the  property  now  owned  by  the  plaintiff,  which  included  the 
westerly  half  of  Fourth  avenue  to  the  center  line  thereof.  He  had  con- 
veyed to  the  city  of  New  York  the  part  of  Fourth  avenue  in  front  of 
the  premises  in  question  not  already  vested  in  the  plaintiff's  grantor. 
He  then  conveyed  to  the  defendant  a  strip  of  land  in  the  center  of  the 
avenue  24  feet  in  width,  on  which  the  defendant  was  to  construct  its 
railroad,  and  for  no  other  purpose.  This  conveyance  to  the  defendant 
was  ineffectual  to  convey  any  property  in  the  avenue  to  the  defendant, 
as  the  grantor  had  parted  With  his  title  to  the  avenue  by  prior  convey- 
ances. 

On  the  9th  of  January,  1832,  before  the  execution  of  this  grant  to 
the  defendant,  articles  of  agreement  were  entered  into  between  the 
New  York  &  Harlem  Railroad  Company  and  the  mayor,  aldermen, 
and  commonalty  of  the  city  of  New  York,  which  recited  an  ordinance 
of  the  conunon  council  of  the  city  of  New  York,  approved  by  the  mayor 
on  the  22d  of  December,  1831,  by  which  the  said  railroad  company  was 
permitted  to  construct  and  lay  down  a  double  or  single  track  or  rail- 
way on  Fourth  avenue  from  Twenty-Third  street  to  the  Harlem  river, 
and  which  ordinance  further  provided  that  if,  at  any  time  after  the 
construction  of  the  aforesaid  railways  by  the  said  New  York  &  Harlem 
Bailroad  Company,  it  should  appear  to  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  New  York  that  the  said  railways,  or  any 
part  thereof,  shall  constitute  an  obstruction  or  impediment  to  the 
future  r^ulation  of  the  city,  or  the  ordinary  use  of  any  street  or  ave- 
nue (of  which  the  said  mayor,  aldermen,  and  commonalty  shall  be  the 
sole  judges),  the  said  railroad  company  or  the  directors  thereof  shall, 
on  the  requisition  of  the  said  mayor,  aldermen,  and  commonalty,  forth- 
with provide  a  remedy  for  the  same  satisfactory  to  the  said  mayor, 
aldermen,  and  commonalty,  or,  if  they  fail  to  find  such  remedy,  they 
shall  within  one  month  after  such  requisition  proceed  to  remove  such 
railway  or  obstruction  or  impediment,  and  to  replace  the  street  or 
avenue  in  as  good  condition  as  it  was  before  the  said  railway  was 
laid  down.  And  the  agreement  provided  that  in  pursuance  of  the 
requirements  of  the  eighth  section  of  said  ordinance,  "the  said  parties 
of  the  first  part  [the  New  York  &  Harlem  Railroad  Company]  do  here- 
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by,  for  themselTes  and  their  Bucceesoni,  promise,  coTenant,  and  agree 
to  and  with  the  said  parties  of  the  second  part  [the  city  of  New  York], 
and  their  successors  and  assigns,  to  stand,  abide  by,  and  perform  all 
the  conditions  and  requirements  in  the  said  ordinance  contained." 
In  pursuance  of  this  resolution  the  railroad  company  constructed  it* 
road,  which  at  this  point  appears  to  have  been  upon  the  original 
surface  of  the  land,  requiring  no  excavation  or  embankment,  and  the 
road  as  thus  constructed  continued  in  operation  without  substantial 
change  in  grade  until  about  1874. 

In  considering  the  question  as  to  what  right,  if  any,  the  New  York 
&  Harlem  Railroad  Company  acquired  by  this  conveyance,  we  find 
certain  principles  have  been  established  by  decisions  of  the  court  of 
appeals  and  of  this  court.  It  was  held  in  Lewis  v.  Bailroad  Co.,  162 
N.  Y.  218,  56  N.  E.  545:  That  the  entry  and  occupation  by  the  com- 
pany must  be  deemed  to  have  been  under  and  in  subordination  to  the 
legal  title  of  the  city.  That,  "if  the  occupation  begins  with  the  recog- 
nition of  the  real  owner's  estate,  it  is  presumed  to  be  subservient, 
and  that  the  one  making  the  entry  intends  to  hold  honestly,  and  not 
tortiously.  The  character  of  the  possession  depends  on  the  intention 
with  which  entry  is  made  and  occupation  continued.  There  is  no 
disseisin  until  there  is  occupation  with  intention  to  claim  title,  and 
the  fact  of  entry  and  the  quo  animo  fix  the  character  of  the  posses- 
sion." That  under  «ach  circumstances  the  New  York  Sc  Harlem  Rail- 
road Company  acquired  no  title,  as  against  the  city,  by  its  entry  upon 
and  occupation  of  any  portion  of  Fourth' avenue.  That  the  accept- 
ance of  a  deed  from  the  former  owner  of  the  property  was  no  evidence 
of  a  hostile  claim,  but  simply  that  it  had  acquired  the  reserved  rights 
of  the  grantor.  In  an  action  affecting  this  use  of  Fourth  avenue  in 
the  case  of  Fries  v.  This  Defendant  (decided  Feb.  8,  1901;  not 
yet  officially  reported)  68  N.  Y.  Supp.  670,  this  court  held  that  as  the 
defendant's  deed  recited  a  nominal  consideration  only,  was  without 
covenants,  and  referred  to  the  land  granted  as  a  part  of  the  avenue, 
the  grantee  was  not  a  purchaser  for  a  valuable  consideration,  so  as 
to  be  entitled  to  the  benefit  of  the  recording  act. 

Whatever  right  the  New  York  &  Harlem  Bailroad  Company  ac- 
quired by  this  deed,  under  the  principles  laid  down  in  these  cases 
it  is  quite  clear  that  it  was  subject  to  the  grant  to  the  plaintiff  and 
to  the  city  of  New  York.  It  could,  however,  acquire  by  prescription, 
as  against  the  plaintiff,  the  right  to  operate  its  railway  as  constructed 
and  operated  in  the  avenue  prior  to  1893.  As,  however,  the  grant 
was  of  a  parcel  of  land  which  had  been  conveyed  to  the  city  in  trust 
to  hold  the  same  as  a  public  street,  and  the  grant  to  the  defendant 
limited  the  use  to  which  the  defendant  could  put  the  land  conveyed, 
the  company  could  acquire  by  prescription,  as  against  an  abutting 
owner,  only  the  right  to  use  the  property  for  such  purpose  and  in 
such  manner  as  it  was  actually  used,  which  was  as  authorized  by 
the  agreement  with  the  city  and  as  contemplated  by  the  grant  of 
Poillon  to  the  defendant.  There  is  notliing  to  show  that  the  de- 
fendant ever  made  any  claim  to  the  fee  of  the  bed  of  Fourth  avenue, 
except  to  use  it  as  allowed  by  these  instruments.  As  the  defendant 
could  acquire  no  title  to  the  property  as  against  the  city,  and  as  the 
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plaintiff  had  as  appurtenant  to  his  property  an  easement  in  Ponrth 
arenne  which  accrued  to  him  by  virtue  of  the  establislmient  of  the 
public  avenue,  it  seems  to  me  that  all  that  the  defendant  coold  ac- 
quire by  prescription  was  the  right  to  maintain  and  operate  its  rail- 
road, as  it  could  legally  do  under  its  agreement  with  the  city,  and  as 
under  that  agreement  it  actually  did  maintain  and  operate  it.  This 
is  a  necessary  deduction  from  the  decision  in  the  Lewis  Case,  supra. 

The  defendant's  road  was  originally  built  upon  the  surface  of  the 
ground,  and  so  continued  for  about  20  years,  when  the  ti-acks  were 
depressed,  and  the  roadbed  was  in  a  trench  about  20  feet  below  the 
snrface.  When  the  trains  passed  in  this  trench,  they  were  oat  of 
sight,  and  did  not  interfere  with  the  plaintifTs  easement  in  the  ave- 
nne.  There  was  no  vibration,  and  this  cut  was  crossed  by  a  bridge 
at  116th  street,  which  extended  the  whole  width  .of  the  street.  The 
evidence  also  shows  that  the  bed  of  the  present  structure  is  14 
feet  2  inches  above  the  surface  of  the  street;  that  the  track  is  16 
feet  6  inches  above  the  snrface  of  the  street;  that  the  south  of  the 
structure  is  21  feet  7  inches  above  the  surface  of  the  street;  that 
it  is  a  serious  impairment  of  the  plaintiff's  right  of  air,  access,  and 
light;  that  this  structure  was  completed  and  trains  commenced  to 
run  thereon  in  the  year  1897;  that  upon  this  structure  there  pass 
about  480  trains  a  day,  the  height  of  the  cars  being  about  15  feet, 
and  the  rate  of  speed  at  which  these  trains  run  being  20  to  25  miles 
an  hour.  It  is  quite  apparent  that  the  !New  York  &  Harlem  Railroad 
Company  never  acquired  any  right  to  use  this  avenue,  either  by  pre- 
scription or  deed,  other  than  a  right  to  operate  a  steam  railroad 
upon  the  surface  or  in  the  cut  or  depression  in  which  the  road  was 
operated  prior  to  1897;  and  nothing  has  given  to  this  defendant  the 
right  to  operate  or  maintain  such  a  structure  as  is  here  described, 
which  materially  interferes  with  the  plaintiff's  right  to  use  Fourth 
avenue  in  front  of  bis  premises.  It  appears,  therefore,  that  the 
learned  trial  judge  was  wrong  in  holding  that  the  plaintiff  was  not 
entitled  to  recover  for  the  use  of  the  street  included  within  the  24 
feet  in  the  center  thereof,  and  for  that  reason,  upon  the  plaintiff's 
appeal,  the  judgment  must  be  rerersed. 

^Vhat  we  have  said  disjMses  of  the  defendants'  appeal  upon  the 
merits,  and  upon  that  apjjcal  tlip  iiuljiuifnt  must  be  affirmed.  As 
there  must  be  a  new  trial,  there  is  no  necessity  to  discuss  the  excep- 
tions to  rulings  on  evidence. 

The  judgment  is  therefore  reversed  upon  the  plaintiff's  appeal, 
and  a  new  trial  ordered,  with  costs  to  plaintiff  to  abide  the  result; 
and  upon  the  defendants*  appeal  the  judgment  is  affirmed,  with  costs. 

BUMSEY  and  HATCH,  JJ.,  concur. 

VAS  BBTJNT,  P.  J.  (dissenting).  I  think  that  a  clear  case  of  title 
by  adverse  possession,  as  to  the  24-foot  strip,  at  least,  was  established 
by  the  evidence  in  this  case.    I  therefore  dissent. 
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(34  Misc.  Rep.  291.) 

EOWLBT  T.  CITY  OF  ROCHESTBB. 

(Supreme  Court,  Special  Term,  Monroe  County.    January,  1901.) 

1.  Municipal  Civil  Servicb— Emplotb— Classificatioh— Compbtitivb  Exak- 
INATION — Confidential  Position— City  Treabdrer — Subordinatb. 

Under  Laws  1899,  c.  370,  §  11,  empowering  the  municipal  clTil  serrice 
commission  to  divide  employes  in  public  oflSces  Into  classes,  some  of  which 
are  required  to  undergo  competitive  examination,  while  some  are  exempt 
therefrom,  and  Const,  art.  5,  i  9,  providing  that  appointments  in  the  civil 
service  shall  be  made  according  to  merit  and  fitness,  to  be  ascertained 
"as  far  as  practicable  by  competitive  examinations,"  the  office  of  a 
subordinate  in  the  city  treasurer's  office,  whose  duties  are  not  wholly 
clerical,  but  such  as  require  trust  and  confidence  by  his  superior  in  his 
discretion  and  integrity,  is  properly  a  confidential  pocition,  exempt  from 
examination,  since  it  is  not  practicable  to  determine  merit  and  fitness 
for  a  confidential  position  by  competitive  examination. 

8.  Sahb — Reqolations— Ckutipibd   Fat   Roll— Mandamus— Citt  Official — 
iRBEonLAn  Appointment. 

Under  Laws  1809,  c.  370,  S  19,  providing  that  no  salary  shall  be  paid 
any  employs  iu  the  civil  service  of  the  city  unless  bis  name  appears  on 
the  pay  roll  certified  to  by  the  municipal  civil  service  commission  of  such 
city,  and  that  any  person  entitled  to  be  so  certified  may  maintain  man- 
damus to  compel  the  commission  to  issue  a  certificate,  a  person  appointed 
in  violation  of  the  rules  of  the  commission  cannot  recover  his  salary  from 
the  city  without  being  certified  to,  though  he  be  entitled  to  such  cer- 
tificate. 

Action  by  Lee  J.  Rowley  against  the  city  of  Bochester.  Demurrer 
to  complaint.    Snstained. 

George  D,  Reed,  for  plaintiff. 
P.  M.  French,  for  defendant 

DAVY,  J.  This  is  a  demurrer  to  the  complaint  on  tiie  ground  that 
it  does  not  state  facts  suflQcient  to  constitute  a  cause  of  action.  The 
complaint  alleges  that  on  or  about  the  22d  day  of  September,  1900. 
the  plaintiff  was  appointed  by  the  treasurer  of  the  city  of  Bochester 
a  subordinate  in  the  treasurer's  office,  and  performed  services  during 
the  balance  of  the  month  of  September  and  all  of  the  month  of  Oc- 
tober. This  action  is  brought  to  recover  the  sum  of  $95  for  such 
services.  The  principal  question  involved  in  this  controversy  is 
whether  the  treasurer  of  the  city  of  Rochester  had  a  legal  right  to 
appoint  the  plaintiff  to  a  clerkship  in  the  treasury  department  con- 
trary to  the  rules  and  regulations  prescribed  by  the  municipal  civil 
service  commission.  The  statute  requires  the  civil  service  commis- 
sion to  classify  the  employes  in  the  public  ofQces  for  which  civil 
service  rules  shall  be  established  into  four  classes,  to  be  designated 
as  the  "exempt  class,"  the  "competitive  class,"  the  "noncompetitive 
class,"  and,  in  cities,  the  "labor  class."  Laws  1899,  c.  370,  §  11. 
It  is  alleged  in  the  complaint  that  the  municipal  civil  service  com- 
mission of  the  city  of  Rochester  has  prescribed  rules  for  the  classi- 
fication of  offices,  places,  and  employments  in  the  classified  service 
of  the  city,  and  that  in  said  rules  the  position  of  clerk  in  the  treas- 
urer's office,  held  by  the  plaintiff,  is  included  in  the  competitive  class. 
It  also  appears  from  the  complaint  that  the  duties  assigned  to  the 
plaintiff  in  the  position  which  he  occupies  are  not  wholly  clerical, 
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but  are  acts  which  devolve  npon  the  city  treasurer  to  perform,  for 
which  he  is  held  personally  responsible  to  the  municipality;  that 
the  plaintiff,  in  the  performance  of  such  duties,  is  required  to  re- 
ceive and  pay  over  large  smns  of  money;  and  that  he  opens  letters 
addressed  to  the  city  treasurer,  some  of  which  contain  checks,  drafts, 
and  money  sent  by  individuals  to  the  city  treasurer  to  pay  their 
taxes;  that  many  of  tie  checks  and  drafts  are  made  payable  to 
bearer. 
Section  9  of  article  5  of  the  constitution  provides  that: 
"Appointments  and  promotionB  In  the  civil  service  of  the  state  and  of  aB 
dvll  divisions  tliereof,  Including  cities  and  villages,  shall  be  made  according 
to  merit  and  fitness,  to  be  ascertained,  as  far  as  practicable,  by  examina- 
tion, which,  so  tar  as  practicable,  shall  Ibe  competitive." 

The  effect  of  this  provision  of  the  constitution  upon  the  civil  serv- 
ice law  and  the  rules  of  the  civil  service  commission  has  several 
times  been  considered  and  construed  by  the  court  of  appeals,  which 
has  held  that,  where  the  relations  between  the  appointing  officer 
and  the  appointee  are  confidential,  the  provision  of  the  constitution 
requiring  examination  does  not  apply,  for  the  reason  that  it  would 
be  impracticable  to  determine  merit  and  fitness  for  such  a  position 
by  a  civil  service  examination.  In  Chittenden  v.  Wurster,  152  N. 
Y.  359,  46  N.  E.  861,  Judge  Haight,  in  discussing  this  question,  says: 

"A  candidate  may  be  ever  so  competent,  and  still  lack  many  of  the  neces- 
sary elements  of  a  trustworthy  officer.  He  may  be  ever  so  learned,  and  stilt 
lacking  in  Judgment  and  discretion.  He  may  be  discreet,  and  still  without 
character.  He  may  be  honest,  and  yet  meddlesome  and  a  person  In  whoi» 
yon  cculd  not  confide." 

He  also  says  at  page  358,  152  N.  Y.,  and  page  860,  46  N.  E.,  that: 

'  "In  order  to  determine  whether  the  examination  of  a  candidate  for  an  office 
is  practicable,  we  must  first  ascertain  the  nature  and  character  of  the  datle» 
of  his  position.  Having  ascertained  the  facts,  the  question  of  exemption 
then,  doubtless,  becomes  one  of  law." 

In  People  v.  Palmer,  152  N,  Y.  220,  46  N.  E.  329,  the  court,  in 
discussing  the  meaning  of  the  word  "confidential,"  says: 

"Tbe  statute  which  we  have  under  consideration  has  reference  to  officials, 
and  the  confidential  relations  mentioned  undoubtedly  have  reference  to  offlcinl 
acts,  and  Include  not  only  those  that  are  secret,  but  those  that  Involve  trust 
and  confidence,  which  are  personal  to  the  appointing  officer.  If,  therefore, 
the  statnte  casts  upon  an  officer  a  duty  involving  skill  or  Integrity,  and  a  lia- 
bility either  personal  or  on  the  part  of  tbe  municipality  which  he  represents, 
and  he  Intrusts  the  discharge  of  this  duty  to  another,  theh:  relations  become 
confidentlaL" 

In  this  case  the  performance  of  the  duties  of  the  position  to  which 
the  plaintiff  was  appointed  require  integrity,  trust,  and  confidence^ 
for  whose  mistakes  the  city  treasurer  is  personally  responsible.  Tbe 
position,  therefore,  should  be  treated  as  confidential,  and  placed  in 
the  exempt  class.  It  would  be  unjust  to  hold  the  city  treasurer  re^ 
sponsible  for  the  acts  of  a  clerk  who  has  the  handling  of  the  public 
money,  when  he  had  no  choice  in  his  selection,  and  from  whom  he 
could  not  demand  a  bond  or  other  security.  It  is  urged  that  the 
civil  service  commission  has  placed  the  position  which  the  plaintiff 
holds  in  the  list  where  competitive  examinations  are  required,  and 
therefore  tbe  position  cannot  be  treated  or  regarded  as  confidential. 
08  N.Y,S.— 11 
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I  am  inclined  to  think  that  the  civil  service  commission  has  no  power 
to'  declare  ^  position  to  be  competitive,  when  the  law  dedares  it  to 
be  of  a  strictly  confidential  character.  As  stated  by  Judge  Martin 
in  People  v.  Lyman,  157  N:  Y.  387,  52  N.  E.  139:  • 

"It  is,  however,  said  that  the  civil  service  commission  has  placed  the  posi- 
tion of  special  agent'  m  the  list  where  competitive  examinations  are  required, 
a^},  hence  tbe  position  cannot  be  regarded  as  confldentlaL  Snrely  the  civil 
service  commls^on  cannot  change  the  actual  status  of  a  position  by  declaring 
one  which  is  actually  confidential  not  to  be  so;  nor  Is  it  vested  with  power 
to  repeal  a  valid  statute,  or  to  practically  annul  it  by  declaring  a  position  to 
be  competitive,  when  the  law  has  provided'  otherwise,  and  the  position  Is 
Plainly  of  a  strictly  confidential  character." 

Assuming  that  the  position  held  by  the  plaintiff  should  have  been 
placed  in  ti^e  exempt  daw,  and  that  the  plaintiff  was  not  required 
to  paeis  a  civil  service  examination,  the  question  is  whether  he  can 
maintain  this  action  to  recover  his  salary,  when  he  has  not  been 
legally  appointed-  Under  the  civil  service  law  the  plaintiff  is  not 
entitled  to  recover  his  salary  until  the  pay  roll  is  certified  by  the 
municipal  civil  service  commission.    The  language  of  this  act  is: 

"1%  sh^  be  unlawful  for  the  comptroller  or  other  fiscal  oQlcer  of  the  vtate, 
or  any  city  or  civil  division  thereof,  for  which  civil  service  rules  have  been 
prescribed  pursuant  to  this  act,  to  draw,  sign  or  Issue,  or  authorize  the  draw- 
ing, signing,  or  Issuing  of  any  warrant  on  the  treasurer  or  other  disbursing 
oflicer  of  the  state,  or  sncb  city  or  civil  division  thereof,  for  the  payment  of, 
or  for  the  treas|arer  or  other  disbursing  officer  of  the  state,  or  of  such  cltv  or 
civil  division  thereof, "to  pay  any  salary  or  compensation  to  any  officer,  clerk 
or  other  person  in  the  classified  service  of  the  state,  or  of  such  city  or  civil 
division  thereof,  unless  an  estimate,  payroll  or  account  for  such  salary  or 
compensation,  containing  the  names  of  the  persons  to  be  paid,  shall  bear 
the  certificate  of  the  state  civil  service  commission,  or  in  case  of  the  service 
of  a  city,  the  certificate  of  the  municipal  civil  service  commission  of  such 
city,  that  the  persons  named  in  such  estimate,  payroll  o^  account  have  been* 
appointed  or  employed  or  promoted  m  pursuance  of  law  and  of  the  rules 
made  m  pursuance  of  law." 

The  act  further  provides  that  any  oflicer,  clerk,  or  other  person 
entitled  to  be  certified  by  said  commission  may  maintain  proceed- 
ings by  mandamus  to  compel  such  commission  to  issue  such  a  cer- 
tificate. The  act  also  prohibits  the  payment  of  salaries  to  appointees 
and  employes  in  the  various  departments  of  the  city  government 
who  have  been  appointed  contrary  to  the  provisions  of  fie  law  and 
the  civil  service  rules  made  in  pursuance  thereof,  and  the  treasurer 
or  disbursing  officer  of  the  mtmicipality  is  made  personally  liable 
for  all  sums  of  money  paid  to  such  appointees  or  employ^  on  ac- 
count of  salary.  Laws  1899,  c.  370,  §  19.  It  seems  to  me  that  the 
intent  of  the  legislature,  as  expressed  in  this  act,  is  that  all  appoint- 
ments must  be  made  in  conformity  to  the  rules  adopted  by  the  dvil 
service  commlBsion,  and  as  long  as  the  rules  remain  in  force  an  ap- 
pointment in  violation  thereof  is  illegal  and  void.  Section  6  pro- 
vides that  the  rules  prescribed  by  the  state  and  municipal  commis- 
sions pursuant  to  the  provisions  of  said  act  shall  have  the  force  and 
effect  of  law.  The  position  which  the  plaintiff  holds  cannot  be 
deemed  to  be  in  the  exempt  class,  because  it  is  not  named  in  that 
SlaaB  in  the  rules  adopted  by  the  municipal  civil  service  commission. 
The  statute  expressly  provides  that'  nq  office  or  position  shall  be 
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deemed  to  b^  i^  ttie  exempt  cl^uss  unless  it  is  speciflcallj  nan^od  In 
«nch  claM  in  the  rules.  laws  1$99,  c.  370,  §  ll  The  power,  there- 
fore, of  determining  whether  or  not  the  posiitioh  sliall  be  placed  in 
the  exempt  class,  has  been  given  by  the  legislature  to  tlie  civil  serv- 
ice commission^  The  law  further  provides  that  no  person  shall  be 
appointed  to'or  eiinployed  iii  any  position  in'  the  clA^sifledgervice 
of  the  state,  or  of  'the  qlty  or  civil  diyisiqii  ttiereof,'  tor  ^hich  rulef 
have  been  prescribed  pursuant  ^o  the  pr'oyisibns  of  this  act,  until  he 
has  passed  an  examination,  or  is  sho'^yn  to  be  exempt  from  such  ex- 
amination, in  conformity  with  such  ruljes  ftiS  the  jprovisions  pf  tliis 
act.  Civil'  Service  Law,  §  18.  '  1  ijaust  assuine  that' the  municipal 
civil  service  commission,  in  determining  what  positions  shoui'd  be 
placed  in  the  exempt  class,  acted  conscientiously,  and  that  the  lum- 
bers exercised  their  b^t  judgment  in'  making  the  classiflcattohs; 
and  if  they  have  made  a  mistake,  and  placed  the  position  occupied 
by  the  plaintiff  in  the  wrong  class,'  their  error  is  subject  to  re^ew 
and  correction'  by  the  courts;  but,  until  it  is  judicially  determined 
that  their  classification  is  erroneouGi,  the  decision  of  the  cppmission 
must  be  respected.  The  error  did  not  justify  th^  city  treasurer  in 
making  the  appointment  contrary  to  the  rules  and  iJegulations  for 
appointments  in  the  civil  service.  If  the  position  belongs  in  the  ex- 
empt class,  the  city  treasurer  may,  by  nxandamus,  compel  the  com- 
mission to  p^ce  it  there,  and  when  that'  is  done  the  plaintiff  can 
be  legally  appointed  without  passing  a  civil  service  examination. 
He  can  then  have  his  name  placed  ob  the  pay  rolls  and  certified  to 
as  is  required  by  the  civi}  service  law,  and  drayr.  hi^  pjdy  from  the 
proper  cusbursing  ofQcer  of  the  city. 

In  my  judgment,  the  facts  alleged  in  the  complaint  do  not  con- 
stitute a  cause  of  action.  The  demurrer,  therefore,  most  be;  sus- 
tained. 


<34  Misc.  Rep.  247.) 

BOOHBSTBR  BAY.  BANE  v.  BAILBT  «t  al. 

(Snpi^ipe  Court,  ^peclal  Term,  Ontario  Opupt;;;.    February,  1901.) 

Dbkd —  Deli  VKKV — Wills— Revocation. 

Deceased  made  i^  deed  of  lands,  apd  deUvered  It  to  bl«  ^gent,  to  be 
dellrerea  to  the  grantee  at  the  deafh  of  the  deceased,  or  sooner,  If  he 
■bonld'  direct  Later  he  made  a  will  devising  the  land  to  hia  wife.  Bel4, 
that'tfae  deed  operated  as  a  will,  wblcb  was  revoked  by  the  subsequent 
devise,  since  the  deed  was  under  the  control  of  tbe  grantor,  and  mlgbt 
have  been  wltbdrawn  and  canceled  at  any  time. 

Action  by  the  Rochester  Savings  Bank  against  Caroline  F.  Bailey 
and  others.  The  cause  was  referred,  and  the  referee  reported  in  favor 
of  plaintiff,  to  confirmation  of  which  defendants  objected.  Beport 
confirmed. 

Qeorgie  Baines,  for  defendai^t  Caroline  F.  Bailey. 

Frank  Bace  and  Henry  H.  B^i^ld,  for  defendaj^t  Jo^  B.  Bailey. 

DAVY,  J.  The  principal  question  involved  ip  this  controversy  iff 
whether  the  last  will  and  testament  of  Prapkljn  iEiailey,  deceased, 
in  which  hj;  devised  and  bequeathed  "to  nis  wi^^,  ^aroliqe  F.'  Bailiey, 
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all  of  his  real  and  personal  property,  revoked  the  deed  to  his  nephew- 
John  R  Bailey.  'Die  deed  was  drawn  and  executed  in  the  office  of 
Henry  M.  Field,  Esq.,  of  Canandaigaa,  on  or  about  the  3d  day  of  Janu- 
ary, 1885,  and  on  tiiat  day  placed  in  his  hands  by  the  grantor.  Mr. 
Field  testified  that  the  grantor  said  to  him  when  he  handed  him  the 
deed,  "1  want  you  to  taie  tiiat  deed  and  keep  it  for  me,  and  the 
deed  is  to  be  delivered  to  my  nephew  when  I  die,  or  earlier,  if  I  di- 
rect." After  the  death  of  the  grantor,  the  deed  was  delivered  to  the 
grantee.  On  the  15th  day  of  March,  1894,  the  said  Franklin  Bailey, 
in  performance  of  his  antenuptial  contract,  made  and  executed  his 
last  will  and  testament,  in  which  he  gave,  devised,  and  bequeathed 
to  his  wife,  Caroline  F.  Bailey,  all  his  estate,  both  real  and  personal, 
and  appointed  his  wife  sole  executrix,  giving  her  full  power  to  sell 
or  mortgage  his  real  property  or  any  part  thereof.  This  will  was 
duly  admitted  to  probate  in  the  surrogate's  court  of  Ontario  county 
on  or  about  the  23d  day  of  December,  1896,  and  letters  testamentary 
thereon  were  duly  issued  out  of  said  court  to  the  said  Caroline  F. 
Bailey.  It  seems  to  me  that  the  instructions  given  to  Mr.  Field 
by  the  grantor  did  not  express  an  absolute  intent  to  part  with  all 
control  over  the  deed  or  to  pass  a  present  conveyance  of  the  land. 
It  postponed  the  operation  of  the  instrument  until  after  the  death  of 
the  grantor,  and  converted  the  deed  into  a  will. 
It  was  said  by  Judge  Rapello  in  Re  Diez's  Will,  50  N.  Y.  93,  that: 

"Tbe  distinguisbiog  feature  of  a  will  Is  that  It  Is  not  to  take  effect  except 
upon  tbe  death  of  the  testator.  An  Instrument  which  Is  to  operate  In  the 
lifetime  of  the  donor,  and  to  pass  an  interest  In  the  property  before  his 
death,  even  though  its  absolute  enjoyment  by  the  donee  be  postponed  till 
after  the  death  of  the  donor,  or  even  though  It  be  contingent  upon  the  surrivor- 
ship  of  the  donee,  Is  a  deed  or  contract,  aild  not  a  will.  But,  If  the  Instru- 
ment Is  not  to  have  any  operation  until  after  death,  then  It  Is  a  will,  notwitb- 
standing  that  It  may  have  been  executed  in  pursuance  of  a  previous  promise 
or  obligation  appearing  upon  its  face." 

Ihe  deed  was  deposited  with  Mr,  Field  as  the  agent  of  the  grantor, 
only  no  agreement  was  entered  into  between  the  grantor  and  grantee 
that  the  deed  should  be  left  with  Mr.  Field  in  trust  for  the  grantee. 
The  deposit  was  even  made  without  the  consent  or  knowledge  of  the 
grantee.  I  am  inclined  to  think  that  the  grantor  never  parted  with 
his  control  over  the  deed,  and  that  he  had  absolute  power  to  revoke 
the  deed,  and  dispose  of  the  property  by  deed  or  wiU,  at  any  time 
during  his  life. 

The  placing  of  a  deed  in  the  hands  of  a  third  party,  to  be  delivered 
to  the  grantee  upon  the  death  of  the  grantor,  is  not  a  good  delivery, 
unless  the  grantor  parts  with  his  dominion  over  it.  It  must  pass 
into  the  hands  of  the  grantee,  or  some  one  for  him,  in  such  way  as 
to  be  beyond  the  legal  control  of  the  grantor.  If  the  grantor  con- 
tinues till  his  death  to  have  the  right  to  recall  or  revoke  the  deed 
in  the  hands  of  the  agent,  there  is  no  delivery.  Baker  v.  Haskell, 
47  N.  H.  480.  The  reported  decisions  in  this  state  may  seem  to  imply 
that  the  validity  of  the  delivery  of  a  deed  in  a  case  like  the  present 
depends  solely  upon  the  grantor's  intention  at  the  time  he  delivered 
the  deed. to  bis  agent;  but  where,  as  in  this  case,  there  is  no  question 
of  estoppel  between  the  grantor  and  the  grantee,  and  the  grantor 


Digitized  by 


Google 


Bup.   Ct.)  BOCHESTER  SAV.   BANK   V.  BAILET.  165 

remains  in  possession  of  the  property,  and  treats  it  as  his  own,  by 
paying  the  taxes  and  placing  moi'tgages  upon  it,  it  is  di£Qcult  to 
reach  the  conclusion  that  the  grantor,  when  he  deposited  the  deed 
with  Mr.  Field,  intended  to  part  with  all  control  over  it.  The  de- 
livery of  a  deed  is  either  absolute  or  conditional, — absolute,  when 
it  is  to  the  grantee  himself,  or  to  some  person  for  him,  when  the 
grantor  parts  with  all  control  over  it,  and  has  no  power  to  revoke 
or  recall  it;  conditional,  when  the  delivery  is  to  a  third  person  in 
escrow,  to  be  kept  by  him  until  certain  conditions  are  performed 
by  the  grantee. 

The  owner  of  land,  desiring  to  make  a  disposition  of  it  at  his 
death,  has  three  courses  open  to  him,  either  of  which  he  may  adopt, 
according  to  circumstances,  and  as  will  best  suit  his  convenience  and 
intentions.  If  he  desires  to  convey  the  same,  but  not  to  have  his 
deed  take  effect  until  his  decease,  he  can  make  a  reservation  of  a 
life  estate  in  the  deed,  or  it  may  be  done  by  the  absolute  delivery 
of  the  deed  to  a  third  person,  to  be  passed  to  the  grantee  upon  the 
decease  of  the  grantor;  the  holder  in  such  a  case  being  a  trustee  for 
the  grantor.  But,  if  he  wishes  to  retain  the  power  of  changing  the 
disposition  of  the  property  at  his  pleasure,  that  can  only  be  properly 
effected  by  a  will.  So  long  as  he  retains  control  of  the  deed  or  the 
power  to  recall  it,  the  property  is  his.    Cook  v.  Brown,  34  N.  H.  472. 

In  the  case  of  Hathaway  v.  Payne,  34  N.  Y.  92,  relied  upon  by 
the  learned  counsel  for  the  grantee,  there  was  a  contract,  based 
npon  a  good  consideration,  between  the  grantor  and  the  grantee, 
which  provided  that  the  deed  should  be  placed  in  the  hands  of  a 
third  party,  to  be  delivered  to  the  grantee  upon  the  death  of  the 
grantor.  The  grantor  in  that  case  was  estopped  by  his  contract  from 
exercising  any  control  or  dominion  over  the  de^.  In  this  case  the 
deed  was  in  the  hands  of  Mr.  Field,  as  the  agent  of  the  grantor, 
and  subject  to  the  grantor's  control.  He  could  have  demanded  it 
at  any  time,  and  the  agent  would  have  been  bound  to  return  it  to 
him.  There  was  no  privity  of  contract  between  the  grantor  and  the 
agent,  nor  between  the  grantor  and  the  grantee,  that  estopped  the 
grantor  from  withdrawing  the  deed  or  revoking  it. 

It  was  held  in  Hale  v.  Joslin,  134  Mass.  310,  if  a  person  executes 
a  deed  of  land  and  places  it  in  the  hands  of  A.,  with  directions  to 
keep  it  during  the  grantor's  life,  and  on  his  death  to  deliver  it  to 
the  grantee,  A.  holds  it  as  agent  of  the  grantor,  and  not  as  agent  of 
the  grantee,  and  the  grantor  may  revoke  it  at  any  time. 

In  Prutsman  v.  Baker,  30  Wis.  651,  the  court  held  that  "a  writ- 
ing cannot  be  delivered  as  an  escrow  even,  unless  the  maker  parts 
with  his  dominion  and  power  over  it,  until  such  time  as  the  event 
has  happened,  when  it  is  to  be  or  may  be  restored  to  him.  If  it  is 
in  his  own  possession,  he  may  destroy  it  at  his  pleasure;  and  if  in 
the  hands  of  a  third  person,  as  his  mere  agent,  and  subject  to  his 
directions,  his  power  is  the  same."  Berry  v.  Anderson,  22  Ind.  37; 
Cook  V.  Brown,  34  N.  H.  472;  Fitch  v.  Bunch,  30  Cal.  213. 

In  Baker  v.  Haskell,  supra,  it  was  held  that  the  deposit  of  a  deed 
with  a  third  person  is  not  a  good  delivery  to  the  grantee,  if  the 
grantor  continues  till  his  death  to  have  the  right  to  recall  the  deed 
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from  the  depositary.  Tlie  grantor  can  recall  the  deed  at  any  tim^ 
before  delivery  to  the  grantee,  nnleBS  such  an  arrangeiiient  has  bee* 
entered  into  between  the  grantee  and  the  depositary  ak  creates  privity 
between  them.    Maynard  v.  Maynard,  10  Mass.  456. 

Testing  the  principal  question  involved  in  this  c&sk  by  the  rule 
referred  to,  it  seems  t6  me  that  the  malcing  of  the  deed  wad  intended 
by  the  ^antor  to  be  in  the  nature  of  a  testamentai-y  act,  which  could 
be  revoked  by  the  grantor  at  any  time.  Shurtleflf  v.  Francis,  118  Mass. 
164;  Wellborn  r.  Weaver,  IT  Ga.  267. 

The  report  of  the  referee,  therefore,  must  be  coqflrnkd,  With  costs 
and  disbursements  to  th6  defendant  Caroline  ^.  Bailey  dgainst  the 
defendant  John  B.  Bailey. 


(59  App.  Dlv.  188.) 

HAMEL  ▼.  ftROOKLTN  HEIQiS'ril  ft.  OO. 

(Supreme  Court,  Appellate  Division,  Second  Department    Marcb  8,  1901.) 

1.  Appeal — Rkcord — Iuoompetekt   Eviubkce— Partial  Proof— Motioh  to 
Strike. 

In  a  Bult  for  Injuries  received  while  alighting  from  a  8t];eet  car,  pbln- 
att  alleged  Iobb  of  hearing,  as  one  of  the  Injuries  received,  and  introduced 
evidence  of  deafness,  but  no  evidence  that  It  was  caused  by  the  negli- 
gent act  complained  of.  The  evidence  was  objected  to,  but  no  motion  was 
subsequently  made  to  strike  It  out.  BeU,  that  the  evidence  was  admis- 
sible as  partial  proof  of  a  material  fact,  and,  though  it  might  have  been 
stricken  out  when  the  other  part  of  the  proof  was  not  supplied.  Its 
presence  In  the  record  was  not  ground  for  reversal,  In  the  absence  of  a 
motion  to  strike  out. 

8.    SUBOIINATION    op   PerJORT — ATTBMIT— COUKRKI.— Al'THORITT. 

Evidence  to  show  that  plaJntlfffl  cormael  attempted  to  Induce  one  of 
the  defendant's  witnesses  to  testify  falsely  Is  Incompetent,  when  there 
Is  nothing  to  show  that  the  plaintiff  was  in  any  way  connected  with  the 
attempt,  since  the  attorney's  authority  to  act  for  his  client  only  extends 
to  the  doing  of  lawful  acts. 
I,  iKSTHncTioN— Trtai, — Phkponderancb  of  Evidekce— Doubt. 

Where  the  court  has  charged  In  a  civil  suit  that  the  plaintiff  must 
establish  his  case  by  a  fair  preponderance  of  the  evidence.  It  Is  not  error 
to  refuse  to  charge  that,  "If  they  are  In  doubt  after  hearing  all  the  testi- 
mony, they  must  give  their  verdict  for  the  defendant,"  since.  If  the 
meanlOK  of  the  requested  charge  Is  that  the  plaintiff  must  prove  the 
disputed  facts  by  a  preponderance  of  the  evidence.  It  Is,  in  substance, 
contained  in  the  charge  given,  while.  If  It  la  construed  to  require  proof 
beyond  a  reasonable  doubt.  It  Is  Improper. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Matilda  P.  Hamel  against  the  Brooklyn  Heights  Rail- 
road Company.  From  a  judgment  in  favor  of  the  plaintiff,  and  from 
an  order  denying  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIBSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

John  L.  Wells,  for  appellant. 
Thomas  E.  Pearsall,  for  respondent. 

JENKS,  J.  The  plaintiff  recovered  a  yerdict  for  f3,000  damage* 
for  personal  injuries  caused  by  the  negligience  of  the  defendant,  and 
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the  defendant  appeals  from  the  jndgment,  and  from  a^  order  denj: 
ing  a  motion  for  a  new  trial..  The  plaintiff,  a  passenger  o;^  a  ca^ 
of  the  defendant,  alleged  that  while,  alighting  from  a  car  the  car 
was  started,  whereby  she  was  cast  down  upon  the  street  and  injured. 
Her  testimony  and  that  of  her  husband  tended  to  sustain  her  al- 
legation, while  the  testimony  of  the  defendant  tended  to  show  that 
she  stepped  from  the  car  while  it  was  in  slow  motion.  ..The  issue 
presented  a  question  for  the  jury,  and  there  is  not  sufiBcient  pre- 
ponderance of  testimony  for  the  defendant  to  justify  &  reversal  of 
the  judgment.  The  appellant  contends  that  there  are  errors  in  cer- 
tain rulings,  and  in  a  refusal  to  charge  the  jury. 

1.  Among  other  injuries  specified,  the  plaintiff  complained  that  her 
hearing  was  injured  by  the  accident.     She  was  asked: 

"How  wag  your  hearing  before  the  accident  on  the  6tb  of  July,  1888?  JL 
Good.    The  Court:    That  may  be  stricken  out" 

Emily  Bogert,  called  by  the  plaintiff,  testified  that  she  had  known 
the  plaintiff  for  20  years,  that  her  hearing  was  perfectly  good  be- 
fore the  accident,  and  that  she  had  talked  with  her  many  times: 

"Q.  Hare  yon  noticed  any  difference  In  her  hearing  since  the  accident? 
A.  I  have.  (Objected  to  unless  connected  with  this  occurrence.)  Q.  Right 
after  this  Injury,  what  did  you  notice  as  to  her  hearing?  (Objected  to.) 
The  Court:  I  will  permit  the  witness  to  state  any  difference  she  has  noticed 
in  the  hearing  after  the  accident.  (Defendant  excepts.)  The  Court:  That  Is, 
any  obserration  that  she  has'  made.  Mr.  Day:  Unless  it  is  based  on  some- 
thing to  show  a  connection  with  this  accident,  defendant  excepts." 

Thereupon  witness  stated  that  the  plaintiff  could  not  hear  as  wellj 
and  that  she  had  noticed  that  plaintiff  turned  her  other  ear  towards 
her,  to  hear  more  distinctly,  which  she  had  not  done  before  the  ac- 
cident. No  further  evidence  from  any  source  was  offered  upon  this 
subject,  save  that  the  plaintiff's  husband  testified,  "My  wife's  hear- 
ing was  good  before  the  accident."  The  learned  counsel  for  the  ap- 
pellant argues  that  it  cannot  be  said  that  the  jury  did  not  consider 
this  alleged  impairment  of  hearing  as  an  element  of  damage,  and 
yet  it  was  not  properly  proven,  in  that  it  was  shown  only  that  this 
impairment  supervened  after  the  accident,  without  proof  of  causal 
relation.  There  is  much  force  in  his  contention.  Saumby  v.  Citv 
of  Rochester,  U5  N.  Y.  81,  83,  39  N.  E.  715;  Shear.  &  R.  Neg.  742. 
But  the  diflBculty  is  that  he  cannot  raise  the  question.  The  -fault 
with  tills  evidence  is  that  it  is  unconnected  with  any  testimony  show- 
ing or  tending  to  show  that  the  impaired  hearing  resulted  from  the 
injuries  suffered  by  the  plaintiff.  The  plaintiff  has  pleaded  the  spe- 
cific injury.  It  was  competent  to  show  the  present  physical  con- 
dition of  the  plaintiff  with  reference  to  her  powers  of  hea,ring,  and 
the  testimony  of  the  lay  witness  as  to  what  she  had  personally  ob- 
served was  competent.  Adams  v.  People,  63  N.  Y.  621;  King  v. 
Railroad  Co.,  75  Hun,  17,  26  N.  Y.  Supp.  973,  affirmed  in  148  N.  Y. 
739,  42  N.  E.  724.  If  this  evidence  had  been  connected  with  testi- 
mony of  witnesses  competent  to  speak  upon  the  point  that  impaired 
hearing  could  have  resulted  from  the  accident,  then  a  fair  question 
would  have  been  presented  for  the  jury, — whether  there  was  such 
injury,  and  whether  it  was  the  direct  result  of  the  accident.    The 
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testimony  now  criticised  was  material  then  as  partial  proof,  and  has 
no  place  in  the  case  only  because  the  other  part  of  the  proof  was 
never  supplied.  When  the  plaintiff  failed  to  supply  such  proof,  the 
remedy  of  the  defendant  was  a  motion  to  strike  out  the  objection- 
able testimony.  Vinegar  Co.  v.  Schl^el,  143  N.  Y.  537,  38  N.  E. 
729,  is  directly  in  point.    It  was  held  in  that  case: 

"When  evidence  tending  to  prove  a  material  fact  in  Issne  Is  received  under 
objection,  and  which  requires  proof  of  other  facts  to  make  It  complete,  which 
have  not  been  supplied,  Its  presence  In  the  record  Is  no  ground  for  reversal, 
in  the  absence  of  a  motion  subsequently  to  strike  it  out" 

2.  Defendant's  counsel  asked  its  witness  Bradley  on  redirect  ex- 
amination : 

"What  did  Mr.  Pearsall  [the  plaintiff's  attorney  and  counsel]  say  to  you 
about  forgetting  this, — ^asking  you  to  forget  about  having  seen  the  accident? 
(Objected  to  as  Incompetent.    Objection  sustained  and  exception  taken.)" 

The  question  is  addressed  to  defendant's  own  witness.  It  does 
not  clearly  appear  that  any  conversation  between  Mr.  Pearsall  and 
the  witness  had  been  called  forth  on  cross-examination.  The  learned 
counsel  for  the  appellant  concedes  "that  the  evidence  sought  to  be 
introduced  did  not  directly  impeach  any  witness  produced  upon  the 
trial,"  but  claims  that  the  evidence  is  competent  against  the  plain- 
tiff, for  the  reason  that  it  rfiows  an  attempt  on  the  part  of  her  at- 
torney to  induce  a  witness  to  testify  falsely.  It  is  not  alleged  that 
there  is  any  evidence  to  connect  the  plaintiff  with  any  attempt  to 
induce  the  witness  to  testify  falsely,  or  conveniently  to  forget,  or 
to  show  that  plaintiff  had  seen  the  witness  at  any  time,  or  that 
plaintiff  took  part  in  the  preparation  of  the  case  for  trial.  I  think 
that  the  agency  involved  in  the  relation  of  attorney  and  client  can- 
not be  applied  so  as  to  hold  the  client  responsible  for  an  alleged 
attempt  of  the  attorney  to  commit  a  crime  (sections  101,  112,  Pen. 
CJode),  independent  of  all  evidence  in  any  way  connecting  the  client 
with  the  attempt,  so  aa  to  permit  in  the  action  testimony  of  the 
alleged  attempt  of  the  attorney,  when  such  testimony  is  offered  only 
on  file  principle  that  it  is  competent  to  show  such  an  attempt  if  it 
had  been  made  by  the  plaintiff  herself.  The  authority  of  the  at- 
torney under  the  retainer  is  only  to  do  lawful  acts.  Averill  v.  Wil- 
liams, 1  Denio,  501,  504;  Welsh  v.  Cochran,  63  N.  Y.  181.  And  it 
will  be  assumed  that  the  common  purpose  of  the  client  and  the  at- 
torney was  fairly  to  obtain,  properly  to  prepare,  and  honestly  to 
present  her  claim  before  the  court.  Until  some  evidence  was  given. 
or  until  it  was  stated  that  there  was  evidence  at  hand  ready  to  be 
put  in,  that  the  plaintiff  was  party  or  privy  to  a  design  to  commit 
such  crime,  then  the  testimony  was  neither  relevant  nor  competent 
upon  the  question  of  plaintiff's  credibility  as  a  witness.  Non  constat 
but  that  her  case  was  meritorious,  aside  from  any  such  attempt  of 
her  attorney  to  strengthen  it.  In  this  case  the  alleged  attempt  failed, 
and  the  witness  testified  in  favor  of  the  defendant,  and  the  jury  has 
pronounced  that  the  plaintiff's  case  was  meritorious.  If  it  could 
be  shown  that  the  attempt  had  succeeded  so  far  as  in  any  way  to 
affect  the  case,  then  the  remedy  was  at  hand,  based  upon  the  in- 
herent power  of  the  court  over  its  own  judgment.    Purman  v.  Fur- 
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man,  153  N.  T.  309,  314,  47  N.  E.  577.  But  the  sole  question  be- 
fore us  is  whether,  under  the  circumstances,  the  ruling  was  reversi- 
ble error,  so  far  as  the  judgment  and  order  are  concerned.  I  think 
that  it  was  not.  ■  Assume  that  the  witness  had  been  permitted  to 
answer  that  the  plaintiff's  attorney  had  sought  to  suppress  or  to 
change  his  testimony.  Plainly,  the  attempt,  if  made,  had  failed; 
for  1±e  defendant  does  not  quarrel  with  his  witness,  and  there  is 
not  a  vestige  of  testimony  even  suggested  that  plaintiff  had  the 
slightest  concern  with  the  affair.  In  justice  to  Mr.  Pearsall,  the  at- 
torney and  counsel,  it  should  clearly  be  understood  that  the  record 
does  not  show  that  any  attempt  was  made.  I  simply  discuss  the 
question  of  the  ruling  upon  the  assumption  that  the  witness  might 
have  testified  to  this  thing,  and  that  his  testimony  might  have  been 
credited. 

At  the  close  of  the  charge  the  learned  counsel  for  the  defendant 
asked  the  court  "to  charge  the  jury  that,  if  they  are  in  doubt  after 
hearing  all  this  testimony,  they  must  give  their  verdict  for  the  de- 
fendant." The  court  declined,  and  defendant  excepted.  Such  re- 
quest, if  charged,  might  have  been  construed  by  the  jury  as  a  state- 
ment by  the  court  that  the  plaintiff  could  not  prevail  if  there  was 
any  doubt  in  the  minds  of  the  jury,  or  that  she  must  prove  her  case 
to  the  satisfaction  of  the  jury,  beyond  a  doubt,  and  not  merely  by  a 
clear  preponderance  of  the  credible  evidence.  The  learned  counsel 
for  the  appellant  quotes  this  excerpt  from  the  opinion  in  Hale  v. 
Smith,  78  N.  Y.  480: 

"If  the  evidence  left  the  Jury  In  doubt  whether  the  Injury  was  occasioned 
by  the  fault  of  defendant's  Intestate  alone,  or  was  caused  or  contributed  to 
by  the  vldousness  of  the  horse,  the  defendant  was  entitled  to  the  benefit 
of  that  doubt,  and  the  plaintiff  had  failed  to  make  out  his  case." 

But'  the  learned  counsel  apparently  omitted  to  notice  that  Bapallo. 
J.,  in  the  very  next  sentence,  said: 

"This  Is  only  stating  in  another  form  the  proposition  that  the  plaintiff 
was  bound  to  prove  the  controverted  facta  by  a  preponderance  of  testi- 
mony." 

Dunwell,  J.,  the  learned  trial  justice,  had  charged  the  jury  that 
the  harden  was  upon  the  plaintiff  to  establish  the  essential  features 
of  her  case  by  a  fair  preponderance  of  the  credible  testimony  in  the 
case;  and  he  had  further  charged  that  if,  upon  the  conflict  of  testi- 
mony, the  plaintiff  had  not  proved  her  case  by  a  preponderance  of 
testimony,  but  the  testimony  stood  equal,  there  could  be  no  recovery 
by  the  plaintiff,  because  it  was  incumbent  upon  her  to  prove  her 
case  by  a  fair  preponderance.  If  the  request  under  review  was  only 
stating  in  another  form  that  the  plaintiff  was  bound  to  prove  the 
controverted  facts  by  a  preponderance  of  credible  testimony,  then 
it  was  not  error  for  the  court  to  refuse  reiteration.  Kommeney  v. 
City  of  New  York,  49  App.  Div.  64,  63  N.  Y.  Supp.  186.  If  it  re- 
quired a  higher  standard  from  the  plaintiff,  then  it  is  counter  to 
the  law.  Trust  Co.  v.  Siefke,  144  N.  Y.  354,  39  N.  E.  358;  Wliit- 
lach  r.  Casualty  Co.,  149  N.  Y.  45,  43  N.  E.  405;  Foo  Long  v.  Ghu 
Fong  (Sup.)  6  N.  Y.  Supp.  406;  Stearns  v.  Field,  90  N.  T.  640;  In- 
demnity Co.  T.  Gleason,  78  N.  Y.  508;    Tholen  v.  Railroad  Co.,  10 


Digitized  by 


Google 


170  69  NSW  YORK  SUPPLBHBNT  (^Op.   Ct. 

and  108  New  Tork  State  Reporter 

Misc.  fop,  iaa,  30  N,  Y.  gupp.,1081,  affirmed  in  151  N.  Y.  627,  ^ 
N.  £.  1134.    ^e  .ap]^lliant  may  accept  either  horn  of  the  dilemma. 
Tbe  judgment  aiid  order  most  be  affirmed,  with  costs. 


(69  App.  Dlv.  160.)  

BETTZ  V.  SEITZ. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  8,  ISOl.) 

L  AOCOUNTINO— FraDD— LlMITATroiIS  OF  ACTIOKB. 

For  18  years  plaintiff  bad  loaned  money  on  the  advice  of  his  son,  the 
defendant  The  business  was  transacted  by  defendant,  but  ..In  each 
transaction  plaintiff  was  consulted.  Defendant  had  fully  accounted  for  all 
moneys  bandied  by  him  during  the  six  years  next  preceding  the  action 
for  an  accounting,  but  plaintiff  claimed  that  frran  15  to  12  years  prior  to 
the  action  the  defendant  had  received  profits  on  Investment  of  plain- 
tiff's tundf  which  were  not  accounted  for.  Defendant  had  not  taken 
title  in  his  own  name  to  any  property  In  which  plaintiff's  funds  were 
invested,  and  there  was  no  express  trust  Held,  that  if  there  was  any 
trust  it  was  a  constructive  one,  and  the  action  was  barred  by  limitations 
in  six  years  from  the  titae  the  wrong  was  committed. 
&  Sahe. 

Where  an  action  is  brought  for  an  accounting  hy  defendant  for  mon- 
eys which  have  been  invested  by  him  for  the  plaintiff,  the  action  is  not 
one  for  fraud,  within  the  exception  of  Code  Civ.  Proc  i  382,  subd.  5. 
providing  that  in  an  action  to  recover  on  the  ground  of  fraud,  the  cause 
of  action  is  not  deemed  to  have  accrued  until  the  discovery  by  plaintiff 
of  the  facts  constituting  the  fraud. 

Appeal  from  special  term,  Kings  comity. 

Action  by  Frederick  Seitz  against  IjOuis  P.  Seitz.  From  a  indg- 
ment  dismissing  the  complaint,  plaintiff  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

John  C.  McGuire,  for  appellant. 
William  G.  Cooke,  for  respondent. 

JENKS,  J.  l%e  plaintiff  appeals  from  a  judgment  of  the  special 
term  dismissing  his  complaint.  On  January  5,  1899,  he  began  this 
action  against  bis  son  for  an  accounting,  for  judgment  for  any  money 
found  due  thereon,  and  to  declare  a  lien  therefor  upon  certain  realty 
of  the  defendant.  In  1881  the  plaintiff  was  a  lithographer,  and  the 
defendant  was  a  clerk  in  the  office  of  Wilson,  a  wool  merchant  in 
New  York  City.  Upon  the  suggestion  of  the  son,  the  father  began 
to  put  out,  in  his  own  name,  his  money  at  interest  with  Wilson,  in 
September,  1881.  The  account  ran  until  1889,  and  for  a  time  witiiin 
such  period  a  similar  account  was  opened  with  Manger  &  Avery,  wool 
merchdnts,  who  occupied  the  office  with  Wilson.  From  January, 
1882,  until  May,  1889,  the  defendant  also  had  an  account  with  Wil- 
son. The  deposits  of  the  plaintiff  were  almost  invariably  made  by 
the  defendant.  During  the  period  of  his  said  account,  the  plaintiff 
ventured  upon  real-estate  transactions  in  New  York  City,  largely 
upon  the  counsel  of  his  son,  who  managed  the  affairs.  The  last  piece 
of  property  in  New  York  City  was  sold  in  August,  1889,  and  at  that 
'me  it  appears  that  the  plaintiff  owned,  in  mortgages  and  in  moneys 


Digitized  by 


Google 


Sup.   C^)  8SITZ  T.  8BITZ.  171 

to  his  credit  with  Wilson  (|d,264)^  about  $20,000.  In  June,  ld8& 
the  plaintiff  began  to  buy  and  to  trade  Brooklyn  realty,  and  to  build 
thereon,  through  the  defenciant  and  upon  his  advice.  The  defendant 
at  the  same  tune  was  engaged  in  similar  transactions  on  bis  own 
account.  In  1$92  the  plaintuf  was  and  still  is  the  owner  of  an  apart- 
ment house  in  Brooklyn.  Tbe  defendant  also  owned  and  owns  certain 
apartment  houses  in  Brooklyn,  and  npon  one  of  them  the  pl&intiff 
seeks  to  fasten  the  lien  of  any  judgment  awarded  to  him  in  the  ac- 
counting prayed  for.  The  contention  of  the  plaintiff,  briefly  stated, 
is  that  the  defendant  has  used  moneys  of  the  plaintiff,  and  the  fruit? 
thereof  are  to  be  found  in  the  realty  in  question.  The  long  record 
before  us  is  the  history  of  the  dealings  of  these  parties  throughout 
many  years.  The  case  was  thoroughly  tried  by  very  able  counsel, 
and  the  findings  and  conclusions  are  the  work  of  a  patient,  acute, 
and  learned  fnal  justice,,  who  has  found  that  the  defendant  has 
fairly  accounted  for  all  of  plaintifTs  moneys  and  property  received 
or  intrusted  to  him  since  the  1st  day  of  July,  1889.  1  think  that 
his  finding  is  fully  warranted  by  the  eyidence. 

Further  discussion,  then,  is  limited  to  the  transactions  between 
the  parties  prior  to  July  1,  lS89.  The  special  term  found  that  be- 
tween the  1st  day  of  December,  1881,  and  the  31st  day  of  December, 

1886,  the  defendant  deposited  with  said  Wilson  divers  large  sums 
of  money  belonging  to  the  plaintiff;  that  numerous  large  sums  were 
from  time  to  time  drawn  n-om  the  funds  so  deposited;  that  a  por- 
tion of  the  money  drawn  was  used  to  purchase  real  estate  for  the 
plaintiff;  that  a  portion  deposited  was  the  proceeds  of  sales  of  real 
estate  owned  by  the  plaintiff;  and  that  the  defendant,  to  a  great 
extent,  managed  such  real-estate  transactions;  but  that  all  such 
transactions  were  made  after  consultation  with  the  plaintiff  and  by 
his  consent.    It  also  found  that  between  July  1  and  November  2, 

1887,  the  defendant  received  the  sum  of  |6,000  of  the  money  of  the 
plaintiff  so  deposited  with  Wilson.  The  learned  trial  justice  (Mr. 
Justice  Wilmot  M.  Smith)  did  not  further  find  upon  this  branch  of 
the  ca^e,  and  states  that  he  does  not  express  opinion  as  to  the 
merits  of  the  plaintiff's  claim  that  the  defendant  had  not  fully  ac- 
counted for  all  moneys  involved  prior  to  July  1,  1887,  for  the  reason 
that  the  statute  of  limitations  applies.  Putting  aside  consideration 
of  the  facts  which  the  learned  counsel  for  the  defendant  insists  estab- 
lish that  the  transactions  of  the  defendant  were  wholly  clean,  I  con- 
sider whether  the  law  was  rightly  applied. 

The  theory  of  the  plaintiff  is  that  there  was  a  trust,  in  that  the 
plaintiff  placed  great  confidence  in  his  son's  judgment  and  advice, 
and  largely  committed  the  venture  to  his  management.  There  was 
no  express  trust.  There  was  no  breach  of  confidence  or  of  good 
faith  in  any  agreements  touching  any  of  the  joint  enterprises.  It 
is  not  shown  that  the  defendant  took  title  to  any  realty  in  his  own 
name  under  agreeinent  subsequently  to  convey  to  the  plaintiff,  or 
that  he  bought  realty  in  his  own  name  with  funds  intrusted  to  him 
to  bay  realty  for  the  j>laintiff,  and  therefore  that  the  principle  of 
Wood  T.  Kabe,  96  N.  Y.  414,  and  of  Goldsmith  v.  Goldsmith.  145  N. 
Y.  313,  39  N.  E.  1067.  does  not  apply.    The  son  had  no  general  au- 
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thority  touching  the  inveBtments  in  real  estate  and  the  sales  thereof 
made  for  the  father.  Indeed,  he  advised  with  the  plaintiff,  and  ob- 
tained his  preliminary  consent  to  them.  The  complaint  is  that  there 
were  secret  peculations  of  money  whereby  the  son  could  the  more 
contribute  to  the  joint  ventures,  from  the  profits  of  which  the  son 
ultimately  could  the  more  speculate  for  himself.  There  was  no  au- 
thority vested  in  the  son  as  to  the  moneys  given  to  him,  save  to  de- 
posit them  with  Wilson.  If  he  failed  to  deposit  them,  or  surrepti- 
tiously withdrew  them  from  the  account  without  authority,  he  com- 
mitted, in  each  instance,  an  act  of  conversion.  Laverty  v.  Snethen, 
68  N.  Y.  522.  If  there  be  any  trust,  it  is  such  as  is  constructive, 
ex  maleficio,  or  ex  delicto.  Such  a  trust  is  not  constructed  out  of 
the  original  relation  between  the  parties,  but  to  enable  equity  to  deal 
fully  with  the  fraud  that  it  abhors,  and  to  follow,  as  far  as  it  can, 
the  proceeds  and  profits  of  dishonest  dealing.  Pom.  Eq.  Jur.  §  1080; 
Wheeler  v.  Reynolds,  66  N.  Y.  227,  236,  et  seq.;  Mills  v.  Mills,  115 
N.  Y.  80,  86,  21  N.  E.  714;  Sugar  Refining  C5o.  v.  Pancher,  145  N 
Y.  552,  558,  40  N.  E.  206,  27  L.  R  A.  757.  And  the  term  "trust" 
is  used  in  that  the  owner  can  invoke  the  same  remedies  against  the 
holder  of  the  legal  title  as  are  open  to  the  beneficiary  under  a  true 
trust.  Pom.  Eq.  Jur.  §  1053.  The  charge  of  the  plaintiff  is  that  the 
defendant  was  honest  in  his  dealing  with  the  deposits  up  to  May, 
1884,  but  that  almost  immediately  thereafter  the  wrongdoing  began. 
But,  as  to  a  trust  ex  maleficio,  the  statute  begins  to  run  from  the 
time  when  the  wrong  was  committed  by  which  the  party  becomes 
chargeable.  Lammer  v.  Stoddard,  103  N,  Y.  672,  673,  9  N.  E.  328, 
and  authorities  cited;  Kane  v.  Bloodgood,  7  Johns.  Ch.  90;  Mills 
V.  Mills,  supra;  Burt  r.  Myers,  37  Hun,  277.  The  theory  of  this  action 
is  that  an  accounting  is  due  from  the  defendant  to  the  plaintiff. 
Therefore  it  does  not  fall  within  the  exception  contained  in  subdi- 
vision 5  of  section  382  of  the  Code  of  Civil  Procedure,  inasmuch  as 
this  is  not  an  action  on  the  ground  of  fraud.  Carr  v.  Thompson,  87 
N.  Y.  160,  164.  If,  -as  the  learned  counsel  for  the  appellant  con- 
tends, the  transactions  constituted  a  continuous  or  running  account, 
the  account  seems -to  have  been  closed  in  October,  1892.  The  plaintiff 
would  seek  to  continue  them  by  the  isolated  payment  made  in  1895 
by  the  defendant  to  one  Holler  for  a  balance  due  upon  a  carpenter's 
bill  for  work  done  on  the  apartment  house  of  the  plaintiff.  This  in- 
volves a  question  of  veracity  between  the  parties,  for  the  plaintiff 
testifies  that  it  was  paid  upon  his  direction  by  the  defendant  out 
of  plaintiff's  moneys  in  possession  of  the  defendant,  and  the  defend- 
ant testifies  that  he  made  the  payment  as  an  accommodation  to  his 
father  because  it  had  been  due  for  two  years,  and  Holler  was  pressing 
for  his  money.  The  plaintiff's  theory  of  this  payment  is  embodied  in 
his  twenty-ninth  request  to  find,  which  was  refused  by  the  learned 
court. 

The  judgment  should  be  a£9rmed,  with  costs.    All  concur,  except 
SEWELL,  J.,  taking  no  part. 
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ASHLET  ▼,  ASHLEY. 
(Snpreme  Court,  Appellate  DItIsIod,  Secood  Department    March  8,  1901.) 

1.  Rbceivkrs — Failure  to  Bring  in  All  Parties. 

Where  a  father,  who  had  transferred  certain  stocks  to  hla  aon  and 
daughters  under  an  agreement  that  they  would  support  him,  seeks  to 
set  aside  such  agreement  for  fraud,  and  to  enjotn  the  transfer  of  the 
bonds.  In  a  suit  In  which  the  son  is  the  sole  defendant,  the  appointment  of 
a  receiver  at  the  request  of  the  father  will  not  be  denied  on  the  ground 
that  the  daughters  should  be  parties  to  the  suit 

i.  Same— SuFFiciExcY  of  Application. 

Where  the  complaint  In  a  suit  by  a  father,  who  had  transferred  securi- 
ties to  his  son  and  daughters  In  consideration  of  future  support,  to  set 
the  agreement  aside,  as  secured  by  fraud,  and  to  enjoin  the  transfer  of 
the  security,  shows  that  the  agreement  was  procured  by  fraud,  and  that 
the  support  was  not  furnished,  and  that  there  has  been  a  devastavit,  and 
the  defendant  withdraws  affidavits  opposing  the  appointment  ot  a  re- 
ceiver, a  receiver  should  be  appointed. 

Appeal  from  special  term,  Orange  county. 

8uit  by  William  D.  Ashley  against  Dexter  D.  Ashley  to  set  aside 
an  agreement,  and  to  enjoin  the  transfer  of  certain  bonds.  From  an 
order  appointing  a  receiver,  the  defendant  appeals.    Affirmed. 

Argued  before  GOODRIC5H,  P.  J.,  and  WOODWARD,  HIESOH- 
BERG,  JENKS,  and  8EWELL,  JJ. 

Thaddeus  D.  Kenneson,  for  appellant. 
James  Q.  Meyer,  for  respondent. 

GOODRICH,  P.  J.  The  special  term,  upon  a  motion  for  injonc- 
tion  and  the  appointment  of  a  receiyer,  appointed  a  receiver  of  cer- 
tain securities  which  are  the  subject  of  this  action.  Curiously,  the 
order  recites  that  the  defendant  presented  in  opposition  to  the  mo- 
tion, and  subsequently  withdrew,  certain  affidavits.  The  only  ques- 
tion, therefore,  is  whether,  on  the  complaint  and  affidavits  of  the 
plaintifif,  it  was  proper  to.  appoint  a  receivCT.  The  complaint  and 
affidavits  show  that  the  plaintiff,  being  the  owner  of  about  $83,000 
of  secarities,  in  January,  1898,  transferred  to  each  of  his  two  daugh- 
ters about  $25,000  of  them,  and  the  balance  to  his  son,  the  defend- 
ant, in  consideration  of  their  agreement  to  support  him  during  his 
lifetime.  The  plaintifif  alleges  that  this  agreement  was  obtained  by 
fraud  and  duress,  and  prays  that  it  may  be  set  aside  and  the  securi- 
ties adjudged  to  him.  In  November,  1899,  the  father  and  the  three 
children  entered  into  another  agreement,  modifying  the  former  one, 
and  providing  a  joint  obligation  of  the  three  children  to  take  care 
of  the  father.  The  plaintiff  alleges  that  this  agreement  also  was 
procured  by  fraud  and  duress,  and  that  the  defendant  has  not  pro- 
vided for  him  or  complied  with  the  contract,  and  prays  that  it  may 
be  set  aside,  and  that  the  defendant  may  be  compelled  to  account  for 
tiie  securities,  principal  and  interest,  received  by  him,  and  for  the 
appointment  of  a  receiver  of  the  securities,  and  for  an  injunction  re- 
straining their  transfer  by  the  defendant. 

The  main  contention  of  the  defendant  is  that  no  receiver  should 
have  been  appointed,  as  no  judgment  can  probably  be  recovered  in 
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this  action  without  the  presence  therein  of  the  two  sisters,  Mrs. 
Williams  and  Miss  Ashley.  This  might  be  a  good  contention  if  the 
complaint  made  any  personal  claim  or  charge  against  the  sisters, 
bat  it  only'  asks  for  relief  against  this  defendant,  and  not  a^nst 
the  sisters.  It  is  not  necessary  for  the  purpose  of  this  appeal  to  con- 
sider the  question  whether  the  sisters  ought  to  be  made  parties. 
Assuming  that  they  should,  the  defendant,  if  his  contention  be  cor- 
rect, at  any  time  can  move  to  have' them  bronght  in  as  parties  fo  the 
action.  '  . 

The  sole  question  before  ua  i?  whether,  under  subdivi^ioi)  1  of  sec- 
tion 713  of  the  Code  of  Civil  Procedure,  a  prima  facie  case  was 
made  for  the  action  of  the  court  in  taking  into  its  possession  the  se- 
curities in  question  pendente  lite.  Upon  this  question  there  19  no 
doubt,  assuming,  as  we  must,  the  truth  of  the  allegations  qt  the  com- 
plaint and  affidavits,  especially  as  the  defendant  presented  and  then 
withdrew  his  opposing  affidavits.  The  allegations  show  prima  facie 
that  the  agreements  were  procured  by  the'  defendant  by  fraud  and 
duress,  by  which  the  plaintiff  was  stripped  pf  his  ^operty  uiwn  a 
covenant  pf  the  d^feu^a^t  fpr  his  support,  whic\i  has  npt  l^e^  fur- 
nished; that  there  has  be^n  a  devastavit  of  the  funds;  and  that 
there  is  danger  of  further  depletion.  Upon  9ach  facts,  the  specia} 
term  e:i^ercise,d  a  wise  discretion  in  appointing  a  receiver,  whose  pos- 
session of  the  securities  pendente  lite  can  work  no  injury  to  t^e  de- 
fendant. 

The  order  should  be  affirmed,  with  f  10  costs  and  disbursements. 
All  concur. 


(59  App.  DlT.  57.) 

HALLIDAY  y.  SRQOKLYN  HEIGHTS  B.  CO. 

(Supreme  Court,  AppeUate  Division,  Secood  Depaxtment.    March  8,  1901.) 

Btb^bt  Railroads— Ikjdbt  at  Crossimo — Comtributobt  Nboliobncb — Ques- 
tion ■FOR  '.TtTRT.  '  • 

Plaintiff  was  Injured  by  defendant's  car  at  5  o'clock  In  the  afternoon 
while  epdeavorln^  to  (vcos^  F.  street  a^  a  point  opposite  the  westerly  line 
of  B.  avenue.  B.  avenue  runs  into  F.  street  from  the  south,  but  does 
not  cross  It.  Plaintiff  Walked  east  along  the  north  side  of  F.  street 
nntll  he  reached  the  west  crossing  of  B.  avenue.  It  was  getting  dark, 
but  there  was  still  some  daylight,  and  store  lights  In  the  vicinity  were 
lighted.  Thirty-flve  feet  east  of  the  cross  walk  were  two  wagons,  which 
stood  parallel  with  and  near  to  the  curb.  The  distance  from  tlie  curb 
to  the  west-bound  track  was  14  feet.  While  on  the  sidewalk,  plaintiff 
could  only  see  the  tracks  easterly  for  a  distance  of  75  feet,  between  the 
wagons  and  a  coal  box  on  the  edge  of  the  curb.  He  was  In  a  harry, 
and  was  walking  fast.  Plaintiff  testified  that  before  stepping  ln;to  the 
street  he  looked  In  either  direction,  and  listened,  but  neither  saw  nor 
heard  a  car;  that  ^hen  halfway  to  the  west  track  he  looked  again,  and 
saw  no  car;  and  tbat  he  continued  towards  the  track,  arid  wfts  struck'  by 
the  step  6f  a  Car  going  west  before  he  placed  his  foot'bh  the  track,  and 
the  car  ran  50  feet  below  the  crossing  after  tbb  accldebt  b^tore  it  stop- 
ped. HeU,  in  an  action  for  Injuries,  tbat  the  (Question  of  the  company't 
negllgeflw  »^d  qt  plaintiff's  c,ontributory  i^e.gUgeric^  '^^  for  th^  Ji^y. 

Action  by  Stephen  N.  Halliday  agtynst  tlje  Brooklyn  Heights  Rail 
roft^  Cdtnpahy.'    The  comtilaint  was  dismissed  at  the' clbte'o^  the 
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evidence.  On  motion  by  plaintiff  for  a  new  trial  on  a  case  contain- 
ing exceptions,  ordered  to  be  heard  at  the  appellate  division  in  the 
first  instance.'    Exceptions  sustained,  and  new  trial  granted. 

Argoed  before  GOODRICH,  P.  J.,  and  WOODWAKD,  HIESCH- 
BEBQ,  JENK8,  and  6EWELL,  JJ. 

Henry  A.  Powell,  for  the  motio^. 
John  L.'  "W^ells,  opposed. 

HIBSCHBEB^a,  J.  The  question  of  plaintilTB  freedom  from  oon- 
tribntory  negUgene?  was  clearly  for  the  jury.  The  accident  occurred 
at  about  5  o'clock  on  the  afternoon  of  December  2,  1898,  while  the 
plaintiff  ^a^  endeavprin^  to  cross  Fulton  street,  in  the  borough  of 
Brooklyn,  at  a  pojjot  opposite  the  westerly  line  of  Buffalo  avenue. 
Buffalo  avenge  runs  into  Fulton  street  from  the  south,  but  does  not 
cross  it.  The  plaintiff  walked  eastwardly  along  the  north  side  of 
Fulton  street  until  he  reached  the  first,  or  westerly,  crossing  to 
Buffalo  aveque.  It  was  getting  dark,  but  there  was  still  some  day- 
light, ^d  the  9tore  lights  in  the  vicinity  were  lit.  About  35  feet 
east  of  the  cross  walk  ^ere  two  wagons,  one  of  which  wa«  covered; 
and  men  were  shoveliqg  coal  front  one  of  them  into  a  coal  box  on 
the  edge  of  the  sidewalk.  The  wagons  stood  paralld  with  and  near 
to  the  curb.  The  distance  from  the  curb  to  the  nearest,  6t  west- 
bound, track  was  about  14  feet.  While  on  the  sidewalk,  the  plain- 
tiff could  see  down  th^  tracks  westerly  a  distance  of  20.0  feet,  but 
in  the  opposite  direction  could  opiy  see  the  tracks  for  9.  distance  of 
76  or  80  feet,  between  the  wagons  and  tb^  coal  bo^c.  He  was  in  a 
hurry,  and  was  walking  fast.  B^ore  stepping  into  the  street,  he 
looked  in  either  direction,  and  listened,  but  neither  saw  nor  beard  a 
car.  When  halfway  to  the  we^t-bound  track,  he  looked  a^ain,  and 
saw  no  car.  He  continued  towards  the  track,  and  was  struck  by  the 
step  of  a  car  going  west,  before  he  placed  his  foot  upon  the  track. 
In  his  own  words: 

"Then  I  stepped  down  off  the  cnri),  and  I  walked  towards  tbe  railroad.  I 
looked  again,  and  I  see  no  car  either  way.  I  then  walked  to  cross  the  track. 
I  placed  my  foot  that  way  (Illustrating)  on  the  track;  that  Is,  halfway  on  the 
track.  I  then  looked  again,  and  as  I  looked  the  car  was  right  onto  me,  and 
tbe  men  hollered,  and  as  I  pulled  my  foot  back  It  struck  me  on  the  other  leg, 
and  knocked  me  forward.  I  then  struck  the  point — or  the  front  of  the  car 
struck  me  on  tbe  other  leg,  and  down  I  fell,  and  was  Insensible.  I  did  not 
hear  any  gong  sounded.  I  heard  the  man  say,  *Ab!' — something  like  that, 
yon  know.  I  couldn't  tell  what  he  said.  He  hollered  In 'surprise, — ^made  a 
noise  In  that  way.  I  heard  him  make  that  noise  as  I  pulled  my  foot  back. 
It  was  virtually  about  the  same  time  I  was  struck." 

From  this  statement  it  is  apparent  that,  while  a  jury  might  very 
well  say  that  the  plaintiff  was  guilty  of  contributory  negligence, 
such  negligence  could  not  be  predicated  as  matter  of  law.  The 
standard  of  care  is  tbe  conduct  of  persons  of  ordinary  prudence,  and 
the  plaintiff's  act  is  to  be  measured  by  the  situation  and  the  surround- 
ings. He  was  required  to  exercise  his  senses  foe  his  own  protection, 
and  claim^  t<]i  baye;  dope  so  ipore  than  once.  If  they  failed  to  pro- 
tect biia  bec9^c^  hot  exercised  at  the  precise  point  or  moment  when 
they  wo^ld  have  been  effective,  the  conclusion  that  the  result  was 
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a  want  of  ordinary  and  reasonable  care  would  flow  from  inferences 
dependent  upon  measurements  and  estimates  which  it  is  peculiarly 
within  the  province  of  a  jury  to  make.  The  law  required  him  to 
look-  and  listen  in  accordance  with  the  dictates  of  ordinary  prudence, 
but  did  not  require  the  guaranty  of  any  specific  result.  Turell  v. 
Railroad  Co.,  49  App.  Div.  94,  63  N.  Y.  Supp.  402,  and  cases  cited. 

More  difficulty  accompanies  the  question  of  defendant's  negligence. 
Here,  too,  however,  the  standard  of  duty  enjoins  reasonable  care; 
and,  while  the  evidence  is  slight,  the  company  cannot  be  said  to  be 
absolved  as  matter  of  law.  There  is  evidence  from  which  the  jury 
could  conclude  that  the  motorman  might  reasonably  anticipate  that 
pedestrians  would  use  the  crossing  at  the  intersection  of  Buffalo  av- 
enue with  Fulton  street,  even  although  the  avenue  does  not  actually 
cross  the  street.  No  case  is  cited  to  the  effect  that  there  is  no  obli- 
gation at  such  a  crossing  to  have  the  car  under  control,  so  that  an 
accident  could  be  avert^  in  case  some  one  stepped  suddenly  from 
behind  the  wagons  which  were  seen  to  obstruct  the  view  of  the  cross- 
ing; and  there  is  evidence  tending  to  show  considerable  speed  in  the 
fact  that  the  car  ran  at  least  50  feet  below  the  crossing  before  stop- 
ping. At  all  events,  a  witness  attracted  by  the  crowd  in  front  of 
the  drug  store  found  the  car  standing  at  the  time  that  distance  be- 
low the  crossing.  In  the  case  of  Towner  v.  Bailroad  Co.,  44  App. 
Div.  628,  60  N.  Y.  Supp.  289,  it  appeared  that  the  plaintiff  looked 
in  both  directions  before  leaving  the  curb,  and  saw  no  car,  but  on 
attempting  to  cross  the  tracks  was  struck  by  an  approaching  car, 
which  sounded  no  warning  until  the  moment  of  collision,  the  car 
running  from  50  to-  75  feet  before  it  was  stopped ;  and  this  court 
held  that  the  questions  both  of  plaintiff's  freedom  from  contributory 
negligence  and  defendant's  negligence  should  have  been  submitted 
to  the  jury.  In  this  case  the  jury  would  decide  the  point  at  which 
the  motorman  saw  or  would  have  seen  the  plaintiff  in  the  exercise 
of  reasonable  care,  and  would  also  determine  whether  such  care  was 
exercised  as  the  time  permitted  in  attempting  to  avoid  the  accident, 
or  to  warn  plaintiff  of  his  danger,  in  view  of  the  existence  of  the 
crossing,  the  presence  of  the  wagons,  and  the  speed  of  the  car,  as 
they  may  find  it. 

It  follows  that  the  plaintiff's  exceptions  should  be  sustained,  and 
a  new  trial  granted,  with  costs  to  abide  the  event  All  concur,  ex- 
cept SEWELL,  J.,  taking  no  part. 


(50  App.  Div.  60.) 

SMITH  ▼.  METROPOLITAN  ST.  RT.  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department    March  8,  1901.) 

CABKIKRS— lN.iaRY  TO  PaSSENOBH— NeGMGENCK— PnESOMPTIONS. 

Plaintiff,  a  passenger  on  defendant's  cable  car,  was  injiired  In  a  colli- 
sion caused  by  a  brealc  in  tlie  cable  where  It  was  spliced.  Defendant 
proved  that  the  cable  was  the  best  In  use;  that  a  system  of  constant 
Inspection  was  In  operation;  and  that  the  defect  was  not  discovered  In 
time  fo  avoid  the  accident:  but  the  inspectors  on  duty  the  day  of  (lie 
accident  were  not  called.  The  splicer,  who  was  corroborated  by' another, 
testified  that  be  made  the  splice  eight  days  before;   that  the  worli  w.a» 
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ttaorongbly  and  carefully  done;  and  tbat  a  splice  would  last  five  or  six 
weeks.  Eeld  Insufficient  to  overcome  the  presumption  of  negligence 
arising  from  tlie  accident,  and  the  case  was  tberefore  properly  submit- 
ted to  the  Jury. 

Appeal  from  trial  term,  Queens  connty. 

Action  by  Anna  M.  Smith  against  the  Metropolitan  Street-Railway 
Gomi>an7.  From  a  judgment  for  plaintiff  and  an  order  denying  a 
new  trial,  defendant  appeals.    Affirmed. 

Argued  before  GOOMHCSH,  P.  J.,  and  WOODWARD,  HIESCH- 
BEBG,  and  JENKS,  JJ. 

Charles  F.  Brown  (Henry  A.  Robinson,  on  the  brief),  for  appellant. 
John  V.  Bouvier,  Jr.,  for  respondent. 

HIRSCHBERG,  J.  The  plaintiff  was  injured  on  January  6,  1897, 
between  6  and  7  o'clock  in  the  afternoon,  while  a  passenger  on  the 
defendant's  Lexington  avenue  line  in  Manhattan  borough.  New  York. 
The  cars  are  run  by  cable  power,  and  a  break  in  the  cable  caused 
the  car  behind  the  one  in  which  the  plaintiff  was  riding  to  run  away 
at  or  about  87th  street,  whereupon  it  collided  with  the  one  in  which 
the  plaintiff  was  at  or  near  94th  street,  and  the. two  continued  to 
96th  street,  where  a  second  collision  occurred  with  a  car  ahead, 
and  the  plaintiff  received  her  injuries.  The  speed  of  the  cable  was 
said  to  be  10  miles  an  hour,  but  from  the  time  required  to  make  its 
circuit  it  is  evident  that  its  actual  speed  was  between  11  and  12 
miles  an  hour.  The  learned  counsel  for  the  appellant  argues,  with 
his  usual  force  and  acumen,  that  the  presumption  of  the  defendant's 
negligence  arising  from  the  happening  of  the  accident  was  completely 
overcome  by  the  testimony,  and  that  the  complaint  should  accord- 
ingly have  been  dismissed.  The  evidence  did,  indeed,  establish  the 
fact  that  the  cable  was  the  best  in  use;  that  a  system  of  constant 
inspection  was  in  operation ;  and  that  the  defect  in  the  cable  which 
caused  the  accident  was  not  discovered  in  time  to  prevent  the  oc- 
currence; nevertheless  it  was  proper  to  submit  the  case  to  the  jury, 
and  a  nonsuit  would  have  been  error.  The  cable  is  43,000  feet  long. 
It  traverses  the  distance  covered  by  its  operation,  viz.  from  25th 
street  to  125th  street,  and  returns,  every  42  minutes.  The  system  of 
inspection  consists  chiefly  in  stationing  men  at  the  power  house  at 
2oth  street,  to  watch  the  cable  as  it  is  paid  out,  in  order  to  discover 
defects,  and  a  given  point  is  thus  under  observation  once  in  every  42 
minutes.  The  watchers  on  the  afternoon  in  question,  Mansfield  and 
Nelson,  were  not  called  as  witnesses.  Mansfield  was  said  to  be  in 
Mexico,  but  Nelson  was  in  New  York,  and  the  evidence  of  the  de- 
fendant's inability  to  procure  his  attendance  might  very  well  be  re- 
garded by  the  jury  as  unsatisfactory.  The  cable  was  stranded  at  the 
point  where  it  had  been  spliced.  Moore,  who  had  the  supervision  of 
the  operation  of  the  cables,  and  whose  duty  it  was  to  splice  and  re- 
pair them,  testified  that  he  made  the  splice  eight  days  before  the 
accident.  He  also  testified  that  a  splice  would  last  on  the  average 
five  or  six  weeks.  The  fact  that  this  particular  splice  broke  so  un- 
usually soon  after  it  was  made  is  certainly  some  evidence  that  it  was 
defectively  done,  and  although  Moore  is  corroborated  by  another 
69N.T.8.— 12 
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splkep,  Hamilton,  and  both  testify  tliat  the  work  was  thocoag^y 
and  carefully  done,  and  the  cable  in  apparent  perfect  order  a  few 
hours  before  it  broke,  yet  their  credibility  was  a  proper  question 
for  the  jury,  inasmuch  as  their  own  negligence  was  a  direct  issue. 
In  Volkmar  v.  Railway  Co.,  134  N.  Y.  418,  31  N.  E.  870-,  the  court 
of  appeals  held  that  the  fall  of  a  broSten  bolt  from  the  defendant's 
elevated  structure  was  sufficient  to  raiae'a  presumption  of  negligence; 
that  the  evidence  of  the  inspector  that  his  duty  was  to  carefully  ex- 
amine the  bolts  for  the  discovery  of  breaks,  and  that  he  performed 
such  ddty  to  the  best  of  his  ability,  was  not  sufScient  to  overcome 
the  presumption;  but  that^  ereit  if  it  was,,  the  fact  that  he  was  an 
interested  person,  who  might  be  actuated  by  a  nuotive  to  shield  him- 
self from  blame,  involved  his  credibility,  and  so  presented  a  ques- 
tion for  the  jury.  To  the  same  effect  is  O'FIaherty  v.  Railroad  Co., 
34  App.  Div.  74,  54  N.  Y.  Supp.  96..  The  authority  of  these  cases 
abimdantly  justified  the  submission  of  the  question  ef  defendant's 
negligence  to  the  jury,  and,  considered  ia  eoooectioai  with  tiie  fail- 
ure to  produce  the  watcher  on  duty  the  afternoon  of  the  aecident, 
and  residing  in  the  city  at  the  time  of  the  trial,  riunild  preclude  the 
possibility  of  a  nonsuit.  The  case  of  McQrell  v.  Building  Ca,  153 
N.  Y.  265,  47  N.  E.  305.  is  not  controlling  on  the  general  question  of 
defendant's  liability.  In  that  ease  the  accident  resulted  from  the 
mode  of  operation,  and  not  from  any  defect  in  the  appliances  pro- 
ducing or  transmitting  power.  Judge  Haight  recognized,  however, 
in  that  case,  as  a  possible  rule,  that  (page  271,  153  N.  Y.,  and  page 
307,  47  N.  E.)r 

"As  to  the  machfaierr  and  appnaoros  br  wUch  an  etevstop-  i»  moved  and 
controlled  in  its  aecent  and  descent,  an  owner  is  bound  to  nse  the  utmost  care 
as  to  any  defect  whlcb  would  be  Uable  to  occasion  great  danger  or  loss  of 
life,  and  tbat  be  is  in  that  respect  subject  to  the  same  rule  that  applies  to  a 
railroad  company  In  regard  to  its  roadbed,  engine,  and  other  similar  ma- 
cblnery." 

Under  the  circumstances,  the  exclusion  of  the  written  reports  of 
the  two  watchers,  Mansfield  and  Nelson,  was  not  reversible  error. 
Tliese  reports  were  marked  for  identification,  and  are  printed  in  the 
case,  and  it  is  evident  that  nothing  contained  in  them  could  affect 
the  determination  of  the  question  of  the  care  with  which  the  splice 
was  made,  or  that  of  the  credibility  of  the  witnesses  in  regard  to  it. 
The  damages  are  not  excessive,  and  the  judgment  and  order  should 
be  affirmed. 

Judgment  and  order  affirmed,  wltb  costs.  All  concur.  GOODRLCH,  I^.  J., 
however,  is  of  the  opinion  tbat  the  recovery  should  be  reduced^ 


-  In  re  MAYOR,  ETC.,  OP  CITT  OF  NEW  TORK. 

(Supreme  Court,  Special  Term,  New  York  County.    March  14,  1901.) 

1.  MuNiciPAi.  c:oiiroBATtoif — OLArMs — Intf.riist. 

Under  Laws  1896,  c.  393,  §  2,  providing  that  no  expenses  in  proceed- 
ings by  the  city  of  New  Yorlt  to  acquire  a  site  for  a  city  ball  shall  be 
paid  until  taxed  before  a  justice  of  the  supreme  court,  a  claim  for  fees 
for  services  as  a  real-estate  expert  and  appraiser  in  such  proceedings 
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Tras  not  enforceable  against  the  dty  until  so  taxed,  and  will  not  draw 
Interest  nntll  a  demand  Is  made  on  the  city  by  aervlng  a  eertlfled  copy 
of  the  order  taxing  bis  fees  on  tbe  proper  officer. 
8.  Samk — MoTiox— Costs. 

An  application  to  a  Justice  of  tbe  supreme  court  for  an  order  taxing  the 
fees  of  the  applicant  as  a  real-estate  agent  and  appraiser  In  proceedings 
by  the  city  of  New  York  to  acquire  H  site  for  a  city  hall  1»  not  a  special 
proceeding,  within  Code.  J  8334*  for  the  purpose  of  taxation  of  costs, 
as  It  is  a  proceeding  under  a  special  statute;  hence,  under  section  768, 
providing  that  every  application  for  an  order  Is  a  motion,  merely  motioB 
costs  can  be  granted  on  such  appllcatioD. 

Application  of  Edgar  A.  Treadwell  to  tax  his  bill  as  a  real-estate 
expert  and  appraiser  employed  by  the  city  of  New  York  in  a  proceed- 
ing to  acquire  a  site  for  a  city  hall. 

Bnrr,  Coombe  &  Wilson,  for  applicant. 

John  Whalen,  Corp.  Counsel,  and  Chas.  D.  Olendorf,  Asst.  Corp. 
Ck)unsel,  for  city  of  New  York. 


McADAM,  J.  The  applicant's  demand  comes  under  chapter 
of  the  Laws  of  1896,  which,  among  other  things,  provides  that  "no 
such  expenses  and  disbursements  shall  be  paid  until  they  have  been 
taxed  before  a  justice  of  the  supreme  court  in  the  First  judicial  dis- 
trict upon  five  days'  notice  to  the  counsel  of  the  corporation."  Sec- 
tion 2.  The  applicant's  fees  were  taxed  under  this  section  at  ?4,000 
on  March  Ist  last,  and  became  for  the  first  time  an  enforceable  charge 
against  the  city;  so  that  his  claim  for  interest  since  October  1,  1899, 
is  without  warrant  in  law.  In  reaching  this  conclusion  the  court 
has  in  mind  the  fact  that  the  authorities  apply  a  dilferent  rule  to 
the  case  of  a  municipality  from  that  which  is  applicable  where  the 
debtor  is  a  private  person.  Tbe  individual  is  bound  to  seek  his  cred- 
itor, and  pay  the  debt  when  it  becomes  due;  whereas  a  municipal 
corporation  may  require  a  demand  before  subjecting  itself  to  the 
burden  of  interest.  See  cases  collated  in  Holihan  v.  City  of  New 
York,  33  Misc.  Rep.  249,  68  N.  Y.  Supp.  149.  When  a  certified  copy 
of  the  order  is  served  on  the  proper  municipal  officer,  a  legal  demand 
will  have  been  made.  On  the  question  of  costs  and  allowance  it 
is  evident  that  the  application  is  not  a  special  proceeding,  within 
the  meaning  of  the  statute  (Code,  §  3334).  It  is  not  made  under  the 
general  law,  but  under  a  special  statute  (In  re  City  of  Brooklyn,  148 
N.  Y.  107,  42  N.  E.  413);  so  that  merely  motion  costs,  namely,  $10, 
can  be  granted  (Code,  §  768).    Order  settled  in  accordance  herewith. 


(59  App.  Dlv.  87.) 

DOBLAND  V.  DORLAND  et  aL 

(Supreme  Oonrt,  Appellate  Division,  Second  Department    March  8,  1901.) 

HnsBAKD  AND  'Wipa— Pbbsonal  Pbopehty   of   Wife — Mabital   Riohts   or 
Husband— Waivkr. 

A  wife  received  money  from  her  father's  estate,  wbtcb  she  gave  to 
her  husband  to  Invest  for  their  son,  the  plnlntiff,  with  the  understanding 
that  It  was  to  be  delivered  to  plaintiff  on  the  death  of  tbe  husband.  Tlie 
husband  often  admitted  In  his  lifetime  that  he  held  tlie  money  In  trust 
for  plaintiff.    The  wife  died  before  her  husband,  and  tbe  executors  of  the 
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husband's  estate  refused  to  pay  the  money  to  plaintiff  on  the  ground 
that  It  bad  become  the  absolute  property  of  the  husband,  under  his  com- 
mon-law marital  rights.  Held,  that  plaintiff  was  entitled  to  the  money, 
since  the  husband,  by  agreeing  to  account  for  it,  had  waived  his  marital 
rights. 

Appeal  from  trial  term,  Dutchess  county. 

Action  by  J.  Wesley  Dorland  against  Oyrenus  Dorland  and  Ar- 
della  E.  Dorland,  as  executors  of  the  last  will  and  testament  of 
Zachariah  F.  Dorland,  deceased.  fYom  a  judgment  in  favor  of  plain- 
tiff, and  from  an  order  denying  a  new  trial,  defendants  appeal.  Af- 
firmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  JENKS, 
and  SEWELL,  JJ. 

Hackett  &  Williams  (Frank  B.  Lown,  on  the  brief),  for  appellants. 
James  G.  Meyer  (W.  H.  Wood,  on  the  brief),  for  respondent. 

WOODWARD,  J.  Zachariah  Dorland  married  Susan  Chatterton 
on  the  8th  day  of  October,  1845.  A  son,  J.  Wesley  Dorland,  the 
plaintiff  in  this  action,  was  born  to  them  on  the  12th  day  of  Septem- 
ber, 1846.  On  the  26th  day  of  September,  1846,  the  mother  died; 
and  a  few  years  later  Zachariah  Dorland  married  Eliza,  the  de- 
ceased wife's  sister,  and,  she  dying,  Zachariah  married  for  a  third 
time  in  1894,  the  last  wife  surviving  him.  It  was  alleged  on  behalf 
of  the  plaintiff  that  his  mother  received  $2,000  from  her  father's 
estate,  and  that  this  sum  was  taken  by  the  father  upon  an  agree- 
ment to  invest  and  care  for  the  same,  and  to  deliver  it  to  his  son 
at  the  father's  death.  The  father,  by  his  will,  neglected  to  provide 
for  the  payment  of  this  trust  fund,  and  this  action  was  brought 
against  his  executors  to  compel  the  payment  out  of  his  estate.  The 
evidence  in  support  of  this  claim  consisted  principally  of  the  admis- 
sions of  Zachariah  Dorland  during  bis  lifetime,  the  executors  being 
able  to  afford  but  little  evidence  bearing  upon  the  question,  and  they 
rely  upon  this  appeal  largely  upon  the  theory  that,  as  the  money 
came  into  the  possession  of  their  testator  before  the  modification 
of  the  common  law  in  1848,  the  marriage  with  Susan  Chatterton 
vested  in  the  husband  the  riglit  to  reduce  to  his  possession  and  own- 
ership the  wife's  choses  in  action,  and  gave  him  the  title  to  her  per- 
sonal chattels  at  once  and  absolutely;  and,  there  being  some  evi- 
dence that  this  money  was  invested  in  a  certain  farm,  it  is  urged  that 
this  is  evidence  that  their  testator  had  availed  himself  of  this  right, 
and  had  actually  become  the  legal  owner  of  the  money  of  his  de- 
ceased wife.  The  jury,  to  whom  the  question  was  submitted  under 
a  charge  which  carefully  and  forcibly  called  attention  to  the  neces- 
sarily one-sided  and  interested  character  of  the  evidence  in  support 
of  the  plaintiffs  claim,  found  a  verdict  in  favor  of  the  latter  for 
f2,000,  less  a  certain  amoi'.ut  found  to  have  been  provided  for  in  the 
will.  From  the  judgment  entered  upon  this  verdirt,  and  from  an 
order  denying  a  motion  for  a  new  trial,  defendants  bring  an  appeal  to 
this  court. 

While  it  is  not  to  be  doubted  that  under  the  law  as  it  existed  at 
the  death  of  Susan  Dorland,  plaintiff's  mother,  Zachariah  Dorland 
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might  have  taken  hei;  |2,000  and  appropriated  it  to  hia  own  nse, 
this  was  a  right  which  he  might  waive;  and  if  he  did  not  choose  to 
avail  himself  of  his  marital  right,  but  permitted  his  wife  to  have  it 
as  her  separate  estate,  and  it  thns  became  her  separate  estate  in 
equity  (Savage  v.  CNeil,  44  N,  Y.  298,  301),  there  is  no  doubt  of  her 
right  to  give  it  to  her  husband  in  trust  for  her  son.  There  is  no 
evidence  in  the  case  disputing  the  testimony  offered  by  the  plaintifE 
that  Zachariah  Dorland  during  his  lifetime  admitted  repeatedly  that 
he  held  this  sum  in  trust  for  hia  son,  and  the  evidence  from  both 
sideis  indicates  that  there  was  an  understanding  through  the  family 
that  Susan  Dorland  had  some  money  in  her  own  right,  which  was 
always  referred  to  as  belonging  to  the  first  wife.  While  the  evi- 
dence is  not  very  clear  and  satisfactory,  we  think  it  is  sufficient  to 
support  the  finding  of  the  jury  that  the  |2,000  was  always  acknowl- 
edged to  be  Susan  Borland's,  and  to  authorize  an  inference,  in  sup- 
port of  the  judgment,  that  the  money  was  obtained  by  the  husband 
as  her  money,  under  some  arrangement  or  underatanding  between^ 
the  parties  that  it  should  be  secured  to  her  son.  Plow  Co.  v.  Wing, 
85  N.  Y.  421,  426.  If  the  money  was  received  by  the  husband  as 
his  wife's,  to  be  accounted  for  or  secured  by  him  to  her  son,  he  waived 
his  marital  rights  thereto,  and  she  had  an  equitable  right  to  the 
fund  sufficient  to  direct  its  disposition  upon  the  death  of  her  husband. 
Plow  Co.  V.  Wing,  supra.  See,  also,  Jaycox  v.  Caldwell,  51  N.  Y.  395. 
We  think  the  case  was  properly  disposed  of  by  the  trial  court, 
and  that  the  judgment  and  order  appeided  from  should  be  affirmed, 
with  costs.    All  concur. 


(59  App.  D!v.  461.) 

MAISEL  v.  FIBE  ASS'N  OP  PHILADELPHIA. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    March  12;  1901.) 

PoLiOT— Construction — "ADDiTiONe  Attached.  " 

Where  a  policy  covered  all  furniture  contained  In  a  certain  brick  build- 
ing and  "additions  attached,"  furniture  In  a  frame  bnlldlng  on  the  next 
lot  extending  over,  and  against  the  rear  of  the  brick  building,  two  Inches, 
and  nsed  In  connection  therewith  as  a  storehouse,  being  the  only  build- 
ing attached  or  connected  with  the  brick,  was  covered  by  the  policy. 

Appeal  from  trial  term,  Erie  county. 

Action  by  Louis  Maisel  against  the  Fire  Association  of  Philadelphia. 
Prom  a  judgment  in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
LIAMS, and  LAUGHLEN,  JJ. 

D.  N.  McNaughton,  for  appellant 
A.  J.  Robertson,  for  respondent 

SPRING,  J.  This  action  is  founded  upon  a  standard  fire  insur- 
ance policy  issued  by  the  defendant  to  the  plaintiff  March  20,  1899, 
and  which  contains  this  clause: 

"$1,600.00  on  stock  of  furniture  of  every  description.  Including  mirrors, 
brackets,  desks,  lounges,  mattresses,  springs,  and  such  other  stock  as  usually 
kept  for  sale  In  a  retail  furniture  store,  while  contained  In  the  brick  building 
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and  addiUohs  attached,  slttnte  Na  967,  on  the  squtli  ilde  of  Bnmdway,  Buf- 
falo. N.  Y." 

The  plaintiff  was  engaged  in  the  retail  furniture  business,  occupy- 
ing a  brick  store  fronting  on  Broadway,  in  the  city  of  Buffalo,  and 
which  was  the  easterly  of  three  brick  stores  in  the  same  building, 
with  street  number  967.  At  the  soutiieasterly  comer  of  the  plain- 
tiff's'store  there  was  a  two-story  frame  building,  situated  chiefly  on 
the  rear  of  the  adjacent  lot,  but  which  extended  over,  and  against 
the  rear  of  plaintiffs  building,  two  inches.  The  store  and  this  frame 
building  were  owned  by  the  same  person,  and  the  latter  was  used 
by  the  plaintiff,  in  connection  with  the  main  store,  for  storing  his 
furniture,  and  the  property  burned  was  in  this  building,  and  was 
destroyed  during  the  life  of  the  policy,  and  the  amount  of  the  loss 
was  stipulated  on  the  trial  at  $331.87.  The  frame  building  fronted 
on  an  alley  which  extended  aloiif?  the  rear  of  all  these  stores  to  Pill- 
more  avenue,  a  street  intersecting  Broadway.  There  was  no  other 
building  attached  to  or  connected  with  the  store  occupied  by  the 
plaintiff.  The  only  question  in  the  case  it  whether  or  not  this  frame 
building  is  fairly  within  the  expression  "and  additions  attached." 
In  Kickerson  v.  Insurance  Co.,  149  N.  Y.  307,  43  N.  E.  856,  the  de- 
scription in  the  policy  was:  "The  brick  building  and  additions,  in- 
cluding •  ♦  ♦  yard  fixtures  ♦  •  ♦  and  all  fixtures  con- 
tained in  or  attached  thereto,  •  ♦  •  situate  No.  168  Mott  street, 
city  of  New  York,  occupied  for  stores  and  dwellings."  The  prop- 
erty consisted,  in  front,  of  a  brick  building,  another  a  considerable 
distance  in  the  rear,  and  a  portion  of  the  intervening  space  was 
taken  up  with  a  one-story  stable,  which  extended  from  one  brick 
building  to  the  other,  so  tliat  its  end  walls  were  the  walls  of  the 
brick  building.  This  was  covered  with  boards,  and  the  only  com- 
munication with  the  brick  building  was  by  a  window  through  each 
of  thfe  walls.  The  court  at  trial  term  dismissed  the  complaint,  which 
was  affirmed  by  the  general  term,  and  reversed  by  the  court  of  ap- 
peals. The  court,  after  analyzing,  the  description,  reached  the  con- 
clusion that  it  might  include  all  the  buildings.  In  Cargill  v.  Insur- 
ance Co.,  33  Minn.  JK),  22  N.  W.  6,  the  policy  covered  a  "steam  power 
elevator  and  additions,  with  porches  and  platforms  attached,  includ- 
ing engine  and  .boiler  house."  This  was  held  sufficiently  compre- 
hensive to  include  a  warehouse  2|  feet  from  the  main  building,  but 
■connected  together  by  strips  of  board  nailed  upon  each  building,  al- 
though the  only  means  of  entrance  to  the  warehouse  was  by  a  win- 
dow, gained  by  a  cleat  ladder  on  the  sides  of  the  building.  Of  like 
effect  are  Insurance  Co.  v.  Roe,  71  Wis.  33,  36  N.  W.  594;  May,  Ins. 
(4th  Ed.)  par.  42()b;  Beach.  Ins.  par.  886.  The  following,  quotation 
js  from  Joyce,  Ins.  par.  17.39: 

"So  Insurance  on  a  grain  'elevator,  buildings,  and  additions'  will  ejrtend  to 
and  include  a  building  through  which  all  the  grain  is  received  Into  or  dis- 
charRfd  fi'om  the  warehouse,  although  such  building  is  only  attached  to  the 
clovator  proper  by  boards  nailed  to  both  structures,  and  they  are  two  and  one- 
half  feet  apart.  So  a  liuildinsr  described  as  a  'car  factciry,'  the  policy  being 
tipon  goods  therein,  includes  goods  in  a  wln^  connected  with  a  main  building 
by  an  opening  through  the  walls,  usually  cloKod  by  an  Iron  door,  where  botli 
the  wing  and  main  building  are  known  as  the  car  factory,  and  both  are 
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aaed  for  manufacturing  can.  So  a  policy  on  a  brick  store  \vT11  tDdnde  a 
■wooden  shed  or  awning  projecting  over  tlie  sldcTvalk,  supported  on  pillars 
sunk  into  the  ground  on  the  further  side,  and  baring  rafters  extended  into 
the  brick  wall  of  the  building." 

It  is  a  fact  not  to  be  overlooked  that  the  only  'building  to  which 
the  term  ^'additions  attached"  can  relate  is  this  frame  building.  The 
language  is,  therefore,  surplusage,  unless  it  embraces  that  building, 
and  we  must  give  effect  to  every  part  of  the  policy  if  we  can  do  bo 
without  obvious  violence  to  the  intention  of  the  parties  to  it.  The 
structure  impinged  against  the  rear  of  the  brick  building.  It  ex- 
tended onto  lot  967  suflBciently  to  do  this;  hence  it  was  not  wholly 
on  the  lot  adjoining.  The  fact  that  it  was  upon  both  lots  is  not  of 
sufBcient  moment  to  relieve  the  insurer  from  liability.  Nor  was  it 
detached.  It  was  connected  as  closely  to  the  brick  building  as  the 
nature  of  the  structure  would  permit.  It  is  a  familiar  rule  in  the 
interpretation  of  insurance  policies  that,  where  any  uncertainty  ex- 
ists in  the  language,  it  wiU  be  resolved  in  favor  of  the  insured. 
Rickerson  v.  Insurance  Co.,  149  N.  Y.  307-^13,  43  N.  E.  856;  Mat- 
thews T.  Insurance  Co,  154  N.  Y.  449,  48  N.  E.  751,  39  L.  R.  A.  433. 
In  the  latter  case  we  find  the  following  at  page  456,  164  N.  Y.,  page 
752,  48  N.  E.,  and  page  436,  39  L.  R.  A.: 

"The  policy,  although  of  the  standard  form,  was  prepared  by  the  insurers, 
who  are  prestinied  to  have  their  own  Interests  primarily  In  view;  and  hence, 
when  tke  nManl&g  is  -doubtful.  It  should  be  construed  most  favorably  to  the 
Insured,  who  liad  nothing  to  do  with  the  preparation  thereof." 

These  two  baildifigs  were  occupied  by  the  plaintiff  in  his  furniture 
business,  «nd  we  are  not  required  to  distort  the  phraseology  of  the 
policy  in  reaching  the  «onclu8ion  that  it  covered  the  furniture  in 
this  wooden  stracture.  Ihe  judgment  should  be  afBnued,  with  costs 
to  the  reapondent. 

Judgment  afBtmed.    All  concur. 


<68  An>.  DIv.  140.) 

POTTER  V.  POTTER. 

(Supreme  Court,  Ai»pellate  Division,  Second  Department    March  8,  1901.) 

1.  EjECTMBaiT — Ihjukction — DnIiAWfol  Detainer— Landlord  akd  Tenant — 
EcOrTT. 

Under  Code  Civ.  Proc,  S  2265,  providing  that  an  Injunction  to  stay  sum- 
mary proceedings 'to  recover  land  shall  net  be  granted  except  where  an 
injunction  would  be  granted  to  stay  the  proceedings  in  an  action  of 
ejectment  Iwought  by  the  pt'titioner,  the  court,  in  its  discretion,  may 
grant  each  an  Injunction  in  an  action  where  plaintiff  alleges  that  she  and 
defendant  are  partners  In,  and  life  tenants  of.  the  property,  and  prays  an 
accounting,  since  there  may  be  equities  between  the  parties  beyond  the 
mere  determination  of  the  question  of  landlord  and  tenant. 

It  Same— Undertaking. 

Under  Code  Civ.  Proc.  ?  620.  providing  that,  where  special  provision 
is  not  otherwise  made  for  the  security  to  be  given  on  an  injunction  order, 
the  party  applying  therefor  must  give  an  undertaking  to  secure  defendant, 
with  sureties,  as  the  court  may  direct,  an  injunction  restraining  sum- 
mary proceedings  for  land  should  not  be  granted  without  such  under- 
taking. 

Appeal  from  special  term,  Kings  county. 
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Action  by  Mary  Potter  against  Israel  Potter.  From  an  order  grant- 
ing an  injunction  pendente  lite  against  all  proceedings  on  the  part 
of  defendant  in  summary  proceedings  to  recover  possession  of  real 
property,  defendant  app^s.    Modified.  

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIBSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

William  T.  McGonn,  Jr.,  for  appellant. 
Allan  M.  Btoddart,  for  respondent 

JENICS,  J.  This  is  an  appeal  from  an  order  granting  an  injunc- 
tion pendente  lite,  restraining  the  defendant  from  interference  with 
the  realty  named  in  the  complaint,  and  particularly  from  instituting, 
maintaining,  or  continuing  any  summary  proceedings  to  evict  or  to 
dispossess  the  plaintiff  from  possession  thereof,  and  enjoining  and 
restraining  a  certain  justice  of  the  peace  of  Oyster  Bay,  county  of 
Nassau,  from  continuing  or  taking  any  further  action  in  summary 
proceedings  pending  before  him,  wherein  the  defendant  herein  is 
plaintiff  and  landlon],  and  the  plaintiff  herein  is  defendant  and  ten- 
ant. Plaintiff  complains  that  under  a  certain  executed  agreement 
she  is  in  possession  of  the  premises  as  tenant  for  life  with  the  de- 
fendant, and  demands  judgment  that  her  interest  be  fixed  and  de- 
termined; that  the  defendant  be  restrained  from  interference  with 
her  estate,  and,  if  necessaiy,  that  a  receiver  be  appointed,  and  that 
an  account  be  taken  and  stated  between  the  parties  as  to  the  said 
agreement,  upon  the  ground  that  the  parties  were  partners  as  to  the 
possession  of  the  premises;  and  for  such  other  relief  as  may  be  just 
Section  2265  of  the  Code  of  Civil  Procedure  provides  that  such  an 
injunction  shall  not  be  granted  except  in  a  case  where  an  injunction 
would  be  granted  to  stay  the  proceedings  in  an  action  of  ejectment 
brought  by  the  petitioner,  and  upon  the  like  terms.  While  the 
amendment  of  section  2244  of  the  Code  of  Civil  Procedure,  made  in 
1893,  permitted  the  defendant  in  summary  proceedings  to  set  forth 
a  statement  of  any  new  matter  constituting  a  legal  or  equitable  de- 
fense or  counterclaim,  and  the  establishment  thereof  as  if  the  claim 
for  rent  in  such  proceedings  was  the  subject  of  an  action,  has  made 
many  of  the  decisions  rendered  prior  thereto  of  no  force  as  precedents, 
still  there  are  undoubtedly  cases  where  the  propriety  of  the  exercise 
of  such  power  is  plain.  McAdam,  Landl.  &  Ten.  (3d  Ed.)  1426,  and 
cases  cited.  Proceedings  in  an  action  of  ejectment,  which  is  made 
the  test  (section  2265,  Code  Civ.  Proc),  wiU  not  be  enjoined  where 
the  question  involved  can  be  determined  at  law,  or  where  the  ground 
relied  upon  in  the  injunction  would  be  available  in  the  defense  thereof 
(Chadwick  v.  Spargur,  1  Civ.  Proc.  R.  433;  High,  Inj.  §  325).  In 
Siemon  v.  Schurck,  29  N.  Y.  598,  614,  the  court  recognized  the  pro- 
priety of  the  institution  of  a  suit  to  restrain  an  action  of  ejectment, 
although  it  was  suflBciently  plain  that  the  plaintiff  might  have  de- 
fended the  ejectment  suit  under  the  equitable  title  claimed  by  her, 
on  the  ground  that  she  desired  and  obtained  more  comprehensive 
relief  than  she  could  obtain  in  that  suit.  In  Quinn  v.  Quinn.  46 
App.  Div.  241,  242,  61  N.  Y.  Supp.  684,  we  said  that  the  question 
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to  be  determined  in  summary  proceedings  must  always  be  whether  the 
relation  of  landlord  and  tenant  exists,  and  whether  the  landlord  or 
tenant  has  the  present  right  of  possession.  I  think  that  there  is 
enough  shown  in  the  plaintiff's  case  to  warrant  the  learned  special 
term,  in  the  exercise  of  its  discretion,  to  grant  this  injunction;  and 
that  the  order  may  be  affirmed,  inasmuch  as  there  may  possibly  be 
equities  between  tiie  respective  parties  beyond  the  mere  determina- 
tion of  the  question  of  landlord  and  tenant,  and  the  right  of  posses- 
sion under  that  relationship.  Of  course,  I  express  no  opinion  what- 
ever upon  the  merits  of  any  controversy  between  the  parties.  While 
the  order  may  be  upheld  on  the  ground  of  a  fair  exercise  of  discre- 
tion, it  is,  I  think,  defective,  in  that  no  undertaking  is  required.  Sec- 
tion 2265  requires  that  such  order  shall  be  granted  upon  the  like 
terms  that  attach  to  an  injunction  order  in  ejectment.  I  find  no 
express  provision  in  the  Code  that  defines  those  terms,  but  I  think 
that  section  620  is  applicable.  Gilman  v.  Prentice,  11  Civ.  Proc.  R. 
310;  Chad  wick  v.  Spargur,  supra,  note  on  page  436  et  seq.  See, 
too.  Hotel  Co.  T.  Brennan,  64  Hun,  607,  613,  et  seq.,  19  N.  Y. 
Supp.  276. 

The  order  of  the  special  term  is  reversed,  with  |10  costs  and  dis- 
bursements, unless  the  plaintiff  apply  to  the  special  term  within  10 
days,  upon  notice  to  the  defendant,  to  determine  and  to  fix  upon  a 
proper  undertaking,  and  unless  the  plaintiff,  within  10  days  after  the 
determination  of  the  B})ecial  term,  comply  with  any  order  that  may 
be  made  by  the  special  term  in  the  premises,  in  which  event  the 
order  is  affii'med,  without  costs  of  this  appeal  to  either  party.  All 
concur. 


(50  App.  Dlv.  100.) 

BIARTINBAU  v.  8IM0NS0N  et  al. 

(Supreme  0>iirt,  Appellate  Division,  Second  Department    March  8,  1801.) 

1.  WiiiLs— RESionART  Legatees — Devise  to  Sons — SiTBscRiBiNa  Witnesses  as 
Legatees— Effect  on  Legacy. 

Where  testator  devised  his  residuary  estate  to  his  sons  and  daughter 
In  equal  shares,  and  two  of  the  sons  were  subscribing  -witnesses  to  the 
execution  of  testator's  will,  testator  did  not  die  Intestate  as  to  the  shares 
of  snch  sons,  since  the  devise  was  to  his  children  as  a  class,  and,  In  case 
of  the  Incapacity  of  any,  their  shares  would  go  to  the  others. 

&  Same— Shares  of  Subsckibino  Witness— Rights  of  Other  Legatees.  ' 

Where  testator  devised  his  residuary  estate  to  his  sons  and  daughter 
to  equal  shares,  and  two  of  the  sons  were  subscribing  witnesses  to  the 
execution  of  testator's  will,  the -shares  of  such  sons  passed  to  the  other 
residuary  legatees  as  a  class. 

Action  by  John  H.  Martineau  against  David  F.  Bimonson  and 
others.  C!ontroversy  submitted  on  an  agreed  statement  of  facts,  un- 
der section  1279  of  the  Code  of  Civil  Procedure.  Judgment  advised 
for  defendants. 

Argued  before  (KX)DRICH,  P.  J.,  and  WOODWARD,  HHISCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

J.  6.  Sabine,  for  plaintiff. 

Calvin  D.  Van  Kamo,  for  defendants. 
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HERSCHBEBG,  J.  The  defendants  have  conveyed  certain  real 
estate  to  tiie  plaintiff,  with  covenants  of  seisin  in  fee  simple,  quiet 
possession,  further  assurance,  warranty,  and  defense  of  title.  The 
defendants'  rights  and  interests  in  ench  real  estate  were  acquired 
\m6ei  the  residual^  clanse  of  the  will  of  Abraham  C.  Sitnonson,  as 
sons  and  daughter  of  Cktrnelins  Simonaon  or  their  faeirs.  That  clause 
reads  as  follows: 

"Third.  I  glre  ana  bequeatli  to  the  bobs  aad  dau^ters  of  Oomellns  Simon- 
son  all  my  real  and  personal  estate  reiQainJng,  to  be  egualljr  divided  among 
tbe  said  sons  and  daughters,  sfaare  And  ahaie  alike." 

Two  of  the  sons  of  CVsmelins  Simonson  witnessed  the  will,  and 
it  is  conceded  that  they  were  accordingly  incapable  of  taking.  Broth- 
ers and  a  sister  of  aaid  witnesses  snrvived  the  testator.  Two  ques- 
tions are  submitted,  viz.: 

"First.  Two  «(  the  TefAduary  legatees  under  the  win  ot  Abraham  C.  Simon- 
son,  deceased,  being  witnesses  to  the  execution  of  the  said  will,  did  testator 
die  intestats  as  to  the  siiares  of  these  two  xoslduary  lesatees?  Second.  Did 
tbe  shares  of  Cornelias  Simoason,  Jr.,  amd  Abraham  C.  Simonson,  Jr.,  two 
of  the  subscribing  witnesses  to  the  will,  go  to  their  brothers  and  sister  as  a 
class  V" 

In  Downing  y.  Marshall,  23  N.  T.  366,  it  was  held  that  «  limita- 
tion in  terms  to  the  children  of  the  testator's  brother  was  to  the 
children  as  a  class,  and  that  where,  by  reason  of  a  legal  incapacity, 
bnt  one  can  take,  that  one  takes  all  the  estate  which  the  devise 
gives  to  the  whole  class.    The  court  said  (page  373): 

"Where  a  devise  or  bequest  to  two  or  more  persons  by  mme  to  In  such  form 
as  to  create  a  joint  tenancy,  and  one  of  them  dies  before  the  testator.  It  Is 
well  settled  that  the  whole  interest  vests  in  the  survivors;  and  this  result 
will  take  place  if  the  gift  fails  as  to  one  of  the  persons  from  any  other  cause 
than  death.  1  Jarm.  Wills,  295;  Amb.  136;  3  Bos.  &  P.  la  It  is  equally 
clear  that  when  the  limitation  creates  a  tenancy  In  oooamon,  the  gift  being  to 
several  persons  by  name,  and  not  to  them  as  a  class,  the  same  consequence 
will  not  follow  from  tbe  deatli  of  one  of  them.  In  such  a  ease  the  share  of 
the  one  dying  before  the  testator,  or  before  the  time  when  It  Is  to  vest.  Is 
lapsed.  In  the  present  case  all  the  children  of  the  brothers  living  at  the 
death  of  tbe  testator,  and  competent  to  take,  would  undoubtedly  take  as  ten- 
ants in  common.  When  an  equality  or  inequality  of  shares  Is  prescribed  in 
express  words,  the  language  was  always  held  to  create  such  a  relation.  But 
the  devise  was  not  to  the  children  by  name,  but  to  them  as  a  class;  and  In 
such  a  case,  although  a  tenancy  in  common  may  result,  the  same  consequence 
does  not  follow  as  to  the  share  of  one  of  the  class  who  has  died,  or  for  soiue 
other  reason  cannot  take.  Mr.  Jarman  says,  'Where  tbe  devise  or  bequest  em- 
braces a  fluctuating  class  of  pereons,  who  by  the  rules  of  construction  are 
to  be  ascertained  at  the  death  of  the  testator,  or  at  a  subsequent  period,  the 
decease  of  any  of  such  persons  during  the  testator's  life  will  occasion  no 
hiatus  or  lapse  in  the  disposition,  even  though  the  devisees  or  legatees  are 
made  ton.ints  in  common,  since  mcmbere  of  the  class  antecedently  dying  are 
not  actual  objects  of  the  gift*  Thus.'  he  adds,  if  property  be  given  simply 
to  the  children  or  to  the  brothers  and  sisters  of  A.,  equally  to  be  divided 
between  them,  the  entire  subject  of  gift  will  vest  In  any  one  child,  brotlier, 
or  sister,  or  any  larger  nnnilier  of  these  objects  surviving  the  testator,  with- 
out refrnrd  to  previous  deaths.'  1  Jarm.  Wills.  293,  29C.  In  Doe  v.  Sheffield, 
13  East,  5i;ti,  there  was  a  devise  of  land  to  the  'sisters'  of  .1.  H..  expressly, 
as  tenants  in  eoiumon,  and  to  their  heirs  and  assigns  forever.  There  had 
been  three  si.<tors  of  J.  H.,  but  only  one  was  living  at  the  death  of  tbe  testa- 
tor, or  at  the  date  of  the  will.  It  was  held  that  she  was  entitled  to  the 
whole.     So,  In  Viner  v.  Francis,  2  Brown,  Ch.  6.18,  a  legacy  of  £2,000  was  grlven 
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In  eonal  sbates  to  the  'children'  of  a  deceased  sister  of  the  testator,  of  -whom 
there  were  three  at  the  date  of  the  tvIII,  but  one  died  In  his  lifetime.  It  was 
held  that  the  two  sorvlvore  were  entitled  to  the  whole  sum.  See,  also,  3 
Hare,  348.  I  do  not  find  In  the  books  the  exact  case  where  the  gift  was  to  a 
class  of  persons  as  tenants  in  conunon,  some  of  whom  were  haicapable  of  tak- 
ing bj  reason  of  alienage.  But  such  a  case  falls  within  the  principle  of 
tho^e  referred  to.  Whether  the  in^JosslbiUty  of  taking  is  a  natural  one, 
ari.sing  from  tlie  death  of  one  or  more  of  the  devisees,  or  whether  it  flows 
from  a  legail  incapacity,  the  result  appears  to  me  the  same.  In  the  example 
before  us.  the  testator  contemplated  the  objeots  of  his  boonty  as  a  class,  and 
not  as  IndlTlduals.  The  gift  was  to  vest  wkenever  bis  son  should  die  without 
Issne,  and  In  fact  It  vested  as  soon  as  the  will  took  effect  by  the  decease  of 
the  testator  bhnself;  the  contingent  event  Tiavlng  previously  occurred.  We 
tbink  that  James  B.  Marshall  them  became  entitled  to  the  one-half  of  the 
real  estate  In  question,  as  the  only  competent  regpresentatlve  of  the  class 
to  which  It  was  devised." 

In  Hoppoek  v.  Tucker,  59  N.  Y.  202,  the  beqnest  was  t©  three 
children  of  a  deceased  daughter  of  the  testator,  by  name.  One  of 
the  children  died  without  issue  before  the  testator,  and  Lt  wa«  held 
that,  notwithfitandhig  the  general  rule  Hat  a  bequefst  tKf  name  would 
be  regarded  as  a  personal  legacy  to  each  clulid,  yet  the  general  scheme 
of  the  will  indicated  an  intent  on  the  part  of  the  testator  to  treat 
the  ^raodchildren  as  a  class,  and  that  accordingly  the  two  survivors 
took  the  whole. 

These  cases  aeeni  decisive,  on  principle,  of  the  <q«estio>DB  presented. 
The  bequests  to  the  sons  and  daughters  at  Oomelins  fiimonson  is  in 
effect  to  his  children,  and  the  nature  of  the  incapacity  to  take  can- 
not be  of  any  importance  in  effecting  the  resnlt.  The  first  question 
ia  answened  ia  the  negative,  and  the  second  im  the  afSpmative.  It 
follows  that  the  plaintiff  has  not  establidied  a  cause  of  action,  and 
that  judgment  should  be  rendered  in  favor  of  the  defendants. 

Jndfment  for  defendants,  with  costs,  on  submitted  case.    All  isoacur. 

(58  App.  DJT.  5B0.) 

MAASCH  T.  PARKIN  et  al. 

^lyrene  Oenrt,  Appellate  Division.  Second  Department    ^Maneh  8,  1001.) 

Fkaudvi/Biit  Cokvetahcbs — Ihaveqdatb  CoH8inER*TioH— Delavino  Credit- 
oas. 

P^lntifT  sued  defendant  and  obtained  a  iverdlct,  and  during  a  stay  of 
proceedings,  and  pending  a  motion  for  a  new  trial,  defendant  deeded 
real  property  worth  $5,500,  and  which  was  subject  to  a  mortgage  of 
'92,700,  to  G.,  for  an  Indebtedness  of  $950.  Defendant  bad  no  other 
property  ont  of  which  plaintiff's  Judgment  could  be  satisfied.  Eeld,  that 
the  conveyance  was  fraudulent  as  to  plaintiff. 

Appeal. from  special  term.  Queens  county. 

Action  by  Emma  Maasch  against  William  Parkin  and  August  G. 
Graner.  "From  a  judgment  in  favor  of  plaintiff,  defendant  Grauer 
appeals.    AfHrmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIBSCH- 
BERG.  JEKK8,  and  SEWELL,  JJ. 

Leander  B.  Faber,  for  appellant 
John  W.  Magee,  for  respondent 
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GOODRICH,  P.  J.  The  action  is  brought  to  set  aside,  as  fraud- 
ulent, a  conveyance  of  premises  at  Morris  Park,  Long  Island,  dated 
May  23,  1899,  and  made  by  the  defendant  Parkin  to  the  defendant 
Grauer.  Parkin  was  the  owner  of  six  lots  at  Morris  Park.  In  March, 
1898,  he  made  a  written  contract  with  the  plaintiff  for  the  erection, 
of  a  building  thereon  for  the  price  of  f 4,000.  It  was  proved  that 
the  actual  price  was  to  be  $3,500,  and  that  the  f 4,000  was  inserted, 
at  Parkin's  request,  for  the  purpose  of  enabling  him  to  secure  a 
larger  mortgage  loan  on  the  premises.  The  last  payment  on  the 
contract  not  being  made,  the  plaintiff  sued  Parkin  therefor  in  the 
county  court  of  Queens  county,  and  on  May  9,  1899,  recovered  a 
verdict  of  ?1,500.  A  motion  was  made  for  a  new  trial,  and  a  stay 
of  proceedings  was  granted.  An  order  denying  the  motion  was  en- 
tered on  May  24th,  and  judgment  was  entered  on  May  27th.  Execu- 
tion was  issued  July  5th,  and  returned  unsatisfied  July  14th.  The 
deed  in  question  was  executed  on  May  23d  and  recorded  on  May  24th, 
while  the  motion  for  a  new  trial  was  pending  and  the  stay  in  force. 
The  court  found  that  Parkin  neither  on  July  14th,  the  day  the  exe- 
cution was  returned  unsatisfied,  nor  at  any  time  since,  has  had  prop- 
erty within  the  state,  other  than  the  premises  in  question,  out  of 
which  the  judgment  could  be  satisfied;  that  he  executed  the  deed 
while  the  stay  was  in  force;  that  the  premises  were  worth  (5,500; 
and  that  the  conveyance  was  without  consideration,  and  was  exe- 
cuted for  the  purpose  of  delaying  and  defrauding  the  plaintiff  in  the 
collection  of  his  judgment. 

Fraudulent  intent  is,  by  the  statute,  a  question  of  fact,  and  there 
was  evidence  justifying  the  findings  of  the  court.  As  there  was  con- 
flicting evidence  of  the  value  of  the  property,  ranging  from  f3,400 
to  |6,000,  the  court  was  justified  in  finding  the  value  to  be  $5,500. 
There  was  a  mortgage  of  |2,700,  leaving  an  equity  of  $2,800.  The 
defendant  Grauer  claims  that  the  conveyance  was  made  to  secure 
an  indebtedness  of  $950  to  him  and  his  father.  When  we  examine 
the  items  of  this  amount,  we  find  that  $600  was  secured  by  a  chattel 
mortgage  on  certain  fixtures  on  the  premises  which  were  used  as  a 
saloon,  and  that  such  mortgage  was  released,  but  that  the  fixtures 
came  into  the  possession  or  control  of  the  mortgagee  or  the  defend- 
ant Grauer,  or  the  tenant  who  is  now  in  possession  of  the  premises, 
presumably  under  lease  from  Grauer.  It  is  not  necessary  to  analyze 
further  the  items  making  up  the  alleged  indebtedness;  for,  even  al- 
lowing the  fuU  amount  of  the  claim,  and  adding  the  |950  to  the 
mortgage,  there  remained  an  equity  of  $1,850  in  the  premises.  This 
is  of  itself  a  badge  of  fraud.  Another  badge  of  fraud  was  the  con- 
veyance after  the  rendition  of  the  verdict,  and  while  a  stay  of  pro- 
ceedings was  in  force.  This,  taken  in  connection  with  the  excess  of 
the  value  of  the  equity  over  the  indebtedness,  was  sufiQcient  to  raise 
a  presumption  that  the  conveyance  was  fraudulent,  and  cast  upon 
the  defendants  the  burden  of  proving  that  Parkin  had  other  prop- 
erty to  satisfy  the  judgment.  The  deed  described  Parkin  as  a  resi- 
dent of  New  Jersey.  There  was  no  attempt  to  show  that  he  had  any 
property  in  this  state,  or  that  he  was  able  to  pay  the  judgment,  and 
the  court  found  that  he  was  unable  to  do  so.    We  have  no  doubt  that 
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the  conTeyaiice  was  intended  to,  and  actually  did,  hinder  and  delaj 
the  plaintiff  in  the  collection  of  his  judgment,  and  waa  fraudulent, 
and  that  it  was  made  without  adequate  consideration.  For  these 
reasons  the  judgment  should  be  afQrmed. 

Jnd£ineiit  affirmed  on  law  and  facts,  with  costs.    All  concur. 


CM  App.  DlT.  602.) 

CBOSS  T.  SECURITY  TRUST  &  LIFE  INS.  (30. 

(Snprone  Court,  A^wllate  Division,  Second  Department.    Marcb  8,  1901.) 

LiFB  Insurance — Waiveu  of  Terms  of  Policy — Question  kok  Jury. 

Plaintiff's  decedent  applied  to  defendant  company,  through  Its  agent, 
for  a  life  policy.  Defendant  delivered  the  policy  to  the  agent,  who  sent 
it  to  decedent,  with  a  letter  asking  him  to  remit  for  the  first  premium 
as  soon  as  possible.  Decedent  died  a  few  days  later  without  having  paid 
the  premium.  On  being  notified  of  decedent's  Illness,  decedent's  em- 
ployer opened  a  letter  In  his  possession,  addressed  to  decedent  from 
defendant's  agent,  requesting  payment  of  the  first  premium,  and  stating 
that  the  company  "allow  one  only  thirty  days  in  which  to  place  a  policy," 
and,  in  resixinse,  the  day  after  decedent's  death  sent  the  amount  of  the 
premium  to  defendant.  Two  months  after  receipt  by  defendant  of  proofs 
of  death,  defendant  gave  the  plaintiff  a  check  for  the  amount  of  the  pol- 
icy, but  subsequently  stopped  payment  The  application  for  the  policy 
provided  that  no  insurance  should  be  In  force  until  the  delivery  of  the 
first  premium.  The  policy  provided  that  its  conditions  could  only  be 
changed  or  waived  by  one  of  Its  executive  officers,  in  writing.  Held, 
In  an  action  to  recover  the  amount  of  the  policy,  that  the  question 
whether  sending  the  policy  to  decedent  with  knowledge  of  defendant's 
general  agent  operated  to  waive  the  provision  for  cash  payment,  and 
to  grant  a  reasonable  term  of  credit,  was  properly  submitted  to  tbe  Jury. 

Appeal  from  trial  term,  Westchester  county. 

Action  by  Sarah  Cross  against  the  Security'  Trust  &  Life  Insur- 
ance Company.  From  a  judgment  in  favor  of  the  plaintiff,  and  from 
an  order  denying  a  new  trial,  defendant  appeals.     Aflftrmed. 

.\rgued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BERG,  and  JENKS,  JJ. 

John  W.  Brainsby,  for  appellant. 
Charles  W.  Demond,  for  respondent. 

WOODWARD,  J.  Clarence  B.  Hartongh  was  a  special  agent  of 
the  Prudential  Insurance  Company  in  January,  1899.  He  had  been 
in  negotiation  with  George  W.  (>oss  for  the  purpose  of  writing  a 
policy  on  his  life.  The  latter  had  made  an  application  to  the  Pru- 
dential Company,  and  had  been  rejected  upon  the  medical  exam- 
ination. Hartough  then  represented  to  Cross  that  he  could  have  the 
jwlicy  written  by  the  defendant  upon  the  medical  examination  which 
had  been  rejecteid  by  thie  Prudential  Company,  the  latter  negotiation 
taking  place  through  the  medium  of  letters;  Cross,  a  traveling  sales- 
iiiun,  being  upon  the  road.  Gross  made  an  application  to  the  de- 
fendant upon  blanks  furnished  by  Hartough  on  ibe  31st  day  of  Jan- 
uary. 1899,  and  on  the  23d  day  of  February  the  policy  was  delivered 
to  Hartough,  who  mailed  the  same  to  Cross  at  Chicago,  accompa- 
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nfed  Iby  a  letter  in  whicb  Harteugh  ariied  Cross  to  "kfndly  send  me 
a  draft  either  on  New  York  or  a  money  order  for  the  premium  (|97), 
payable  to  the  order  of  the  Security  Trust  &  Life  Insnrance  Com- 
pany, as  soon  as  possible,  and  I  will  send  you  recMpt  for  afflne"; 
indicating  on  the  part  of  Hartough  that  a  reasonable  term  of  credit 
was  extended  to  Cross.  Cross  died  of  pneumonia  in  Chicago  on  the 
2lBt  day  of  March,  1899,  at  about  6  o'clock  in  the  afternoon,  with- 
out having  paid  the  first  premium,  the  application  for  the  policy 
providing  that  "no  insurance  shall  be  in  force  until  the  delivery  of 
the  policy  to,  and  the  payment  of  the  first  premium  by,  the  party 
whose  Mfe  »  insured,  while  in  good  health."  On  the  23A  or  23d 
(probably  the  former)  of  March,  1899,  a  telegram  was  received  by 
Mr.  Hopper,  the  employer  of  Grdss,  announcing  the  serioua  illness  of 
the  latter,  and  that  he  waa  not  expected  to  live.  At  the  time  of 
receiving  this  telegram,  Mr.  Hopper  had  in  his  possession  a  letter 
written  by  Hartough  to  Cross,  dated  March  21,  1899,  hereafter  re- 
ferred to  specifically,  and,  noticing  that  it  was  in  relation  to  insur- 
ance. Hopper  opened  this  letter,  and,  finding  that  it  contained  a  re- 
quest for  the  payment  of  the  premJiBu  on  the  policy  sent  to  Gi'oes, 
Hopper  drew  his  cheek  for  the  amount  of  the  first  premium,  which 
was  subsequently  delivered  to  the  defendant  at  the  home  ofl^e  in 
Philadelphia.  Proofs  of  death,  showing  the  time  and  circumstances, 
were  received  at  the  oflSce  of  the  defendant  on  the  17th  day  of  May. 
and  on  the  15th  day  of  July,  1899,  almost  two  months  after  the 
receipt  of  the  cerdflcate  of  death,  the  defendant  sent  the  plaintiflt 
its  check  for  |4,667,  being  the  net  amount  of  the  policy  of  insurance 
upon  her  husband's  liffc  Stibeeqaently  the  defendant  stopped  pay- 
ment upon  this  check,  and  this  action  was  brought  to  recover  the 
amount  represented  by  the  check.  Upon  the  trial  of  the  action,  the 
court  submitted  to  the  jury  the  question  whether  the  sending  of  the 
policy  to  Cross,  under  the  circumstances  disclosed  by  the  evidence, 
and  with  the  knowledge  and  consent  of  the  defendant's  general  agent. 
Kell,  operated  to  waive  the  provision  for  cash  payment,  and  amounted 
to  the  granting  of  a  reasonable  term  of  credit.  The  Jury  found  a 
verdict  in  favor  of  the  plaintiff,  and  defendant's  exceptions  to  the 
denial  by  the  court  of  the  motion  to  direct  a  verdict,  as  well  as  to 
the  refusal  of  the  court  to  charge  as  requested,  bring  the  question 
here  for  review. 

There  is  indorsed  on  the  back  of  the  policy  the  provision  *^hat  the 
terms  and  conditions  of  this  policy  can  be  added  to,  changed,  or 
waived  only  by  one  of  its  executive  ofilcers  in  writing";  but  the 
conrts  have  been  reluctant  to  give  full  force  to  provisions  of  this 
character,  where  the  conduct  of  the  company  and  its  agents  was 
such  as  to  mislead  the  insured  (Lamb  v.  Insurance  Co.,  22  App.  Div. 
552,  48  N.  Y.  Snpp.  123);  and  the  defendant  having  accepted  and 
used  the  check  of  Hopper  in  payment  of  the  first  premium,  when 
it  had  in  its  possession  proofs  of  death  showing  that  Cross  was  dead 
before  the  premium  was  paid,  and  with  the  knowledge  that  the  pre 
mium  WdS  so  paid  by  Hopper,  taken  in  connection  with  the  state- 
ment of  Hartough  in  his  letter  of  March  21st  that  "the  Security 
Trust  A  Life  Ins.  Co.  allow  me  only  thirty  days  in  which  to  place  a 
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poUey,"  made  a  qpestioa  for  the  joiy  to  Aetervaaae.  The  defendant, 
with  all  Gf  the  facts  m  its  possession  for  a  period  of  nearly  two 
months,  issued  its  cheek  to  tlie  plaintiff,  and  took  from  her  a  receipt 
in  foB  far  all  dains,  and  it  was  proper  for  the  jnrf  to  determine 
whether  the  facts  did  not  warrant  the  contention  of  the  i^aintiff 
that  a  reasonable  term  of  credit  had  been  extended  to  Grass;  this 
period  being  the  30  days  mentioned  by  the  agent  of  the  defe«dant 
as  the  period  allowed  him  for  placing  the  policy.  If  the  policy  was 
ddiYwed  t*  Cross  on  credit,  and  thefaet  that  the  company  received 
the  check  of  Bopper  and  made  use  of  it,  with  fnll  knowledge  or  the 
means  of  knowledge  that  it  was  paid  after  the  death  of  the  insured, 
and  the  other  facts  ddsclwed  \jy  the  endence,  may  be  considered  in 
this  eooneetion  by  the  jary,  there  is  no  doubt  of  the  liabilTty  of  the 
defendant  t»  this  plaiatiff.  The  case  appears  to  have  been  fairly 
tried,  and,  while  the  eyidenee  in  support  «f  the  contract  is  not  very 
convincing,  the  defendant's  counsel  does  not  appear'  to  have  serionsly 
•luestioned  that  Ceoh  aficefited  the-  poliey  and  became  liable  for  the 
payaurat  of  the  premioBL  Payment  coaM  have  been  enlorced  against 
hu  estate.  The  fact  of  his  death  ddd  not  deprive  tike  defendant  of 
the  leg^l  right  to  waive  a  default  dnaring  his-  Ufey  assuming  that  there 
was  such  delault.  Shay  it.  Society,  54  Han,  109,  7  ]S.  Y.  Snpp.  287; 
Magner  r.  Assoeiatioo,  17  App.  IMv.  13,  M  N.  Y.  Snpp.  8G2:  Lamb 
V.  Insorance  CVh,  supra.  No>  exception  was  taken  to  the  charge  of 
the  eonrt  npon  this  poiat,  and  the  defense  seems  to  have  relied  upon 
the  stipcdationB  in  the  policy  and  the  application.  We  are  of  opinion 
that  the  jsry  might  properly  say,  upon  the  evidence,  that  Cross  re- 
ceived the  policy,  and  was  given  a  reasonable  time  in  which  to  make 
the  payment,  aad  that  this  time  was  30  days,  within  which  period 
the  defendant  received  the  check  oi  Hopper  for  the  amount  of  the 
premium,  or,  at  all  events,  that  the  defendant  ultimately  paid  the 
policy  with  knowledge  oi  all  the  facts  now  relied  upon  for  a  defense. 
The  judgment  and  order  appealed  from  should  be  aJSnned. 

Judgment  and  order  afflnned  on  law  and  fScts,  wltli  costs.-   All  concur, 
except  SE!\rKLL,  J.,  taking  iw  part 


YOUNO  V.    GII.,MOUB. 
(Supreme  Coor^  AppellatH  Division,  Second  Department.    March  8,  1901.) 

1.  APPKAt,— FiNDIMGS— CORRECTWF.SS— PnEStTMITTONS. 

Where  then  ia  evldenee  mifflclent  to  suiiport  tbe  finding  of  facts,  the 
appellate-  division,  will  review  the  case  od  tbe  basis  of  the  correctnera  of 
the  same. 

2.  Samk — Patests— Specific  Pebfor,va>xk— Partnkbs. 

Where  plaintiff  and-  defendant,  as  partners,  mutually  devised  and 
Invented  a  machine,  the  defendant  talcing  the  letters  patent,  with  the 
undBEStandlng  that  b»  would  assign  a  one-half  Interest  hi  tbe  same  to  the 
plaintlO,  and  pay  him  one-half  of  the  profits  from  the  sale  of  the  machine, 
tbe  court  will  decree  a  specific  performance  of  tbe  agreement  on  defend- 
ant refnslbg  to  perf omL 

Acti<Mi  by  William  R.  Young  against  Joseph  Gliimour  for  the  spe- 
cific performance  of  a  contract  to  convey  an  interest  in  patents^    An 
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interlocutory  judgment  was  entered  In  favor  of  the  plaintiff,  and  de- 
fendant moved  for  a  new  trial,  which  was  ordered  heard  by  the  ap- 
pellate division  in  the  first  instance.    Motion  denied. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIBSCH- 
BEBG,  JENKS,  and  SEWELL,  JJ. 

W.  H.  Deady,  for  plaintiff. 

David  J.  Newland,  for  defendant. 

GOODRICH,  P.  J.  As  amended  at  the  trial,  to  conform  to  the 
facts  proved,  tbe  complaint  alleges  that  plaintiff  and  defendant  en- 
tered into  a  partnership  agreement  whereby  they  agreed  to  devote 
their  energies  to  the  devising  and  inventing  of  a  machine  to  be  known 
as  the  "Double-Platen  Planing  Machine,"  which  was  thereafter  in- 
vented; that  letters  patent  of  the  United  States  were  issued  to  the 
defendant  therefor  in  January,  1897;  that  the  defendant  agreed  to 
assign  to  the  plaintiff  an  undivided  one-half  interest  therein,  and 
pay  him  one-half  of  the  profits  arising  from  the  sale  of  the  machine; 
that  the  defendant  took  possession  of  the  letters  patent,  and  mana- 
factured  and  sold  large  numbers  of  the  machines  thereunder,  but 
has  refused  to  execute  the  assignment  or  to  pay  the  plaintiff  his 
share  of  the  profits.  The  prayer  is  for  the  execution  of  such  assign- 
ment, and  for  an  accounting  of  profits.  The  defendant  had  set  up 
a  counterclaim  for  one-half  of  the  expenses  paid  by  him  in  connec- 
tion with  another  machine,  and  alleged  that  the  agreement  set  out 
in  the  complaint  was  void,  as  being  contrary  to  sections  4892  and 
4895  of  the  Revised  Statutes  of  the  United  States.  The  court  foand 
matters  of  fact  substantially  in  accord  with  the  allegations  of  the 
complaint,  and  an  interlocutory  judgment  was  entered,  directing  the 
defendant  to  execute  an  assignment  of  one-half  the  invention  and 
patent,  and  also  directing  a  reference  to  take  an  account  between 
the  parties.  The  defendant  excepted,  and  now  moves  this  court,  un- 
der section  1001  of  the  Code  of  Civil  Procedure,  for  a  new  trial  upon 
the  exceptions.  There  is  evidence  suflicient  to  sustain  the  finding 
of  fact,  and  our  decision  must  rest  on  the  basis  of  their  correctness. 

The  exception  to  the  conclusions  of  law  raises  the  question  whether 
the  letters  patent  were  taken  out  in  violation  of  the  United  States 
statutes  above  referred  to.  The  defendant  testified  that  he  was  the 
original  inventor.  The  patent  law  requires  an  applicant  for  a  pat- 
ent to  make  oath  to  that  effect  before  taking  out  the  letters.  On  the 
theory,  therefore,  and  his  testimony,  that  he  was  the  original  in- 
ventor, there  was  nothing  contrary  to  law  in  his  taking  out  the  pat- 
ents in  his  own  name.  If,  on  the  other  hand,  he  was  not  the  sole  in- 
ventor, and  made  a  false  oath,  he  can  hardly  be  allowed  to  set  up 
these  facts  to  defeat  the  agreement  alleged  by  the  plaintiff.  There 
is  evidence  tending  to  show  that  the  parties  mutually  invented  and 
devised  the  machine,  and  worked  out  its  details,  before  the  issuing 
of  the  letters  patent.  This  being  true,  we  are  not  concerned  with 
the  question  whether  the  defendant  improperly  secured  the  patent 
in  his  individual  name.  The  court  has  found  that  it  belonged  to  the 
parties  jointly  as  partners,  and  that  the  defendant  promised  and 
agreed  to  assign  a  half  interest  to  the  plaintiff. 
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We  do  not  think  the  exceptions  well  founded,  and  the  int^locn- 
tory  jodgment  should  be  affirmed,  with  costs.  All  concur,  except 
6EWELL,  J.,  taking  no  part. 


(59  App.  Div.  30.) 

BTJTLER  et  aL  T.  VILLAaB  OF  WHTTB  PLAINS. 

(Supreme  Court,  Appellate  DlvUdon,  Second  Department    Marcb  8,  1901.) 

L  Water  CtoDRSES— Pollutiok— Sbweraqb  EFFLrxNT— CoHTiKuiiro  Nuibanck 
— iNjnNCTioN— McLTiPLiciTy  OP  Suits. 

Defendant  village  operated  a  sewerage  disposal  plant,  tbe  ef9u«it  from 
which  was  deposited  In  a  river  on  which  the  plalntitt  was  a  lower  ripa- 
rian owner.  Such  discbarge  at  times  produced  a  foul  and  offensive  odor 
over  the  plaintiff's  lands,  and  polluted  the  waters  of  the  stream.  Hel4 
that,  as  plaintiff  had  a  right  to  the  reasonable  use  of  the  river  in  its 
natural  flow  and  purity,  the  Injury  was  a  ccmtinulng  nuisance,  and  hence, 
though  plaintiff  might  have  an  adequate  remedy  at  law  for  the  dam- 
ages already  suffered,  equity  would  restrain  the  same  to  prevent  a  mul- 
tiplicity of  suits. 

IL  Samk — Other  Pollutions. 

Where  a  river  was  polluted  and  discolored  by  the  discharge  of  sewerage 
effluent,  a  lower  riparian  owner  was  not  precluded  from  having  such  pol- 
lution restrained  by  the  fact  that  the  water  was  rendered  fold  by  other 
pollutions  before  the  efSuent  was  discharged  therein,  since  the  offense 
is  none  the  less  because  others  may  be  contributing  to  the  same  result 

flt  Saub Statutes 

Under  Laws  1887,  c.  609,  and  Laws  1888,  c.  312,  authorizing  the  village 
of  White  Plains  to  construct  a  sewerage  system,  the  village  was  not  em- 
powered to  pollute  and  discolor  a  river  by  the  discharge  of  the  effluent 
therein,  to  the  damage  of  lower  riparian  owners,  as  such  authority  was 
not  expressly  given  by  the  statutes,  or  any  such  intention  of  the  legis- 
lature indicated  in  tbe  same. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Emily  O.  Butler  and  another  against  the  village  of  White 
Plains  to  abate  and  restrain  a  continuing  nuisance  caused  by  the 
deposit  of  the  efQuent  of  defendant's  sewerage  in  the  Bronx  riyer. 
Prom  a  judgment  in  favor  of  defendant,  plaintiffs  appeal.    Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Alexander  B.  Crane  (Willard  Parker  Butler,  on  the  brief),  for  ap- 
pellants. 
H.  T.  Dykman,  for  respondent. 

WOODWARD,  J.  The  plaintiffs  are  the  owners  of  the  fee  of  c»- 
tain  real  estate  embracing  a  portion  of  the  bed  of  the  Bronx  river 
below  the  village  of  White  Plains.  The  defendant,  acting  under 
the  provisions  of  chapter  609  of  the  Laws  of  1887,  and  chapter  312 
of  the  Laws  of  1888,  has  constructed  a  permanent  system  of  sewers, 
making  use  of  the  Powers  method  of  precipitation.  The  disposal 
works  have  been  constructed  on  the  west  bank  of  the  Bronx  river, 
about  one  mile  below  the  village  of  White  Plains,  and  about  the  same 
distance  above  the  bridge  which  crosses  the  Bronx  river  at  Fisher 
street  in  Hartsdale.  The  statute  under  which  this  work  was  under- 
taken provided  for  taking  private  property  under  the  power  of  emi* 
eBN.X.8.— 18 
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nent  domain,  and  a  strip  of  groimd  was  taken  by  condemnation  and 
otherwise  about  20  feet  wide,  extending  from  the  disposal' works  to 
a  point  some  3,000  feet  distant,  terminating  at  a  point  on  the  west 
bank  of  the  river.  A  pipe  has  been  laid  in  this  strip  of  ground,  the 
defendant  acquiring  merely  an  easement  for  this  purpose,  and  the 
effluent  of  the  disposal  works  is  conducted  through  this  pipe  to  the 
Bronx  river,  where  it  is  mingled  with  the  waters  of  that  stream. 
It  is  not  suggested  that  the  defendant  acquired  aay  rights  in  the 
Bronx  river;  its  entire  claim  to  any  right  to  deposit  its  effluent  in  the 
stream  being  based  apparently  upon  an  alleged  estoppel,  one  of  the 
original  plaintiffs  having  been  a  party  to  some  part  of  the  condemna- 
tion proceedings  by  which  the  defendant  secured  the  right  of  way 
to  the  banks  of  the  stream.  Tliis  plaintiff  has  since  died,  and  his 
daughter  has  been  regularly  substituted;  but  the  question  does  not 
appear  to  have  been  regarded  of  any  consequence,  and  it  may  be 
dropped  from  further  consideration,  the  defendant  apparently  rest- 
ing upon  its  general  right  to  avail  itself  of  the  stream  to  carry  off 
the  effluent,  regardless  of  the  rights  of  riparian  owners  bdow.  The 
plaintiffs  allege  that  this  effluent  is  being  daily  discharged  into  the 
Bronx  river;  that  it  discolors  the  water,  kills  the  fish,  gives  rise  to 
unhealthy  and  offensive  odors,  pollutes  and  poisons  the  waters,  ren- 
dering them  unfit  for  agricultural  and  domestic  purposes,  and  con- 
stituting a  continuing  nuisance,  justifying  the  interposition  of  a  court 
of  equity.  The  defendant  admits  the  constraction  of  the  works  and 
the  discharge  of  the  effluent  in  the  manner  alleged  in  the  complaint, 
such  discharge  being  upon  the  premises  of  the  plaintiffs,  but  pleads 
as  defenses  that  "it  has  acted  within  its  legal- right,  and  in  accord- 
ance with  the  laws  of  the  state  of  New  York,  and  the  approval  of 
the  state  board  of  health,  and  has  not  polluted  the  waters  of  the 
Bronx  river";  that  the  village  of  White  Plains,  acting  under  the 
law  and  the  sanction  of  the  state  board  of  health,  has  expended 
large  sums  of  money,  and  that  "one  of  the  plaintiffs  to  this  action, 
viz.  CJharles  Butler,  was  the  owner  of  certain  property  acquired  by 
the  defendant  under  the  right  of  eminent  domain  for  the  purpose  of 
such  sewerage  system,  and  had  full  knowledge  and  notice  of  all  the 
acts  of  this  defendant  at  the  time  of  the  acquisition  of  such  prop- 
erty and  the  construction  of  the  works  hereinbefore  referred  to," 
and  "that  the  waters  of  the  Bronx  river,  prior  to  the  construction 
of  such  disposal  works,  both  above  and  below  such  disposal  works, 
now  are,  and  for  many  years  last  past  have  been,  impure,  foul,  and 
unfit  for  domestic  use;  that  the  natural  drainage  of  the  various 
brooks,  streams,  and  streets  runs  into  the  Bronx  river  above  such 
disposal  works,  and  that  the  action  of  the  defendant  in  the  construc- 
tion, maintenance,  and  operation  of  its  sewerage  system  has  in  no 
way  polluted  or  made  the  waters  of  the  Bronx  river  unfit  for  use, 
or  a  nuisance  in  any  respect;  and  that  the  property  interests  of  the 
village  of  White  Plains,  and  the  health  of  its  inliabitants,  are  de- 
pendent upon  the  sewerage  system  being  kept,  maintained,  and  used 
as  it  has  been  and  is  now  being  used,  in  accordance  with  law."  When 
this  cause  came  on  for  trial,  the  defendant  moved  for  an  adjourn- 
ment on  the  ground  that  one  of  the  plaintiffs,  Mr.  Hitchcock,  had 
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made  a  general  assignmeiit,  and  asked  a  snfficient  time  in  which  to 
bring  in  the  plaintiff's  assignee  as  party  defendant,  but  this  motion 
was  denied  upon  the  assurance  of  plaintiffs'  counsel  that  no  claim 
for  money  damages  would  be  insisted  upon,  the  relief  desired  being 
equitable.  The  trial  court  had  under  consideration  much  evidence^ 
including  expert  testimony  introduced  by  both  parties,  and  came  to 
a  decision  as  follows: 

"First  That  the  eridence  1b  this  case  does  not  prove  that  the  disdiaxge  at 
the  effluent  from  the  defendant's  works  has  produced  BiekneiB,  and  that  the 
testimony  as  to  its  proI)at)le  future  e&e«t  is  wholly  inconclusive.  SecomL 
That  such  discharge  does  produce  at  tioMS  a  foul  and  offensive  odor  over  the 
lands  of  the  plaintiOs.  Third.  That  the  waters  of  the  Bronx  river  are  BULde 
unfit  for  domestic  and  agricultural  uses  by  otlier  poUutioDB  before  they  receive 
the  efHuent  from  the  d^endant's  worlu;  tluit  such  effluent  adds  to  the  dls- 
colorment  and  pollntion  of  the  waters  of  the  stream.  Fourth.  That  plaiatifFs 
have  an  adequate  remedy  at  law  for  the  damage  which  it  Is  claimed  they  have 
entfered.  A  Judgment  In  favor  of  the  defendant  In  accordance  with  this 
decision  will  be  algned." 

The  plaintiffs  duly  exceed  to  the  decison,  and  upon  this  appeal 
ui^e  that  they  are  entitled  to  a  mandatory  injunction  restraining  the 
defendant  from  maintaining  this  nuisance,  wliLch  is  alleged  to  be 
"in  accordance  with  law."  While  it  may  be  that  the  "plaintiffs  have 
an  adequate  ranedy  at  law  for  the  damage  which  it  is  daimed  tbey 
have  suffered"  up  to  the  present  time,  we  are  forced  to  conclude, 
from  the  decision  of  the  court  and  the  attitude  of  the  defendant, 
ttiat  the  grierance  complained  of  is  a  continuing  nuisance,  and  that 
it  is  the  duty  of  a  court  of  equity  to  grant  reiief.  The  court  finds 
a  state  of  facts  constituting  a  nuisance  (High?  ^j-  §§  7T2-774), 
and  the  defendant  asserts  a  right  to  continue  to  discharge  the  eiQu- 
ent  apon  the  premises  of  the  plaintiffs  because  the  village  of  White 
Plains  is  'Mepeodent  upon  the  sewerage  system  being  kept,  main- 
tained, and  used  as  it  has  been  and  is  now  being  used,  in  accord- 
ance with  law."  The  court  finds  "that  such  discharge  does  produce 
at  times  a  foul  and  offensive  odor  over  the  lands  of  the  plaintiffs," 
and  "that  such  effluent  adds  to  the  discolorment  and  pollution  of  the 
waters  of  the  stream,"  and  the  courts  have  held  that,  to  warrant  an 
injunction  against  odors  and  gases  from  an  offensive  business,  it  is 
not  necessary  that  the  odors  ahonld  be  noxious,  and,  if  they  are  so 
offensive  and  disagreeable  as  to  render  life  uncomfortable,  equity 
may  interfere.  And  the  fact  that  the  nuisance  recurs  only  when 
the  wind  is  in  a  given  direction,  or  that  the  nuisance  complained  of 
is  surrounded  by  other  nuisances,  does  not  deprive  plaintiffs  of  their 
right  to  relief.  High,  Inj.  (2d  Ed.)  §  774,  and  authorities  cited. 
Every  day  that  this  nuisance  continues,  the  plaintiffs  must  suffer 
some  measure  of  damage;  and  it  is  one  of  the  elements  of  equitable 
jurisdiction  that  it  shall  interpose  to  prevent  a  multiplicity  of  actions, 
and  this  appears  to  us  peculiarly  within  the  rule.  It  may  be  at 
present,  while  the  lands  involved  are  comparatively  unoccupied,  that 
the  damage  sustained  is  merely  nominal;  but  the  courts  will  hardly 
dose  their  eyes  to  the  fact  that  lands  within  one  mile  of  a  raUroad 
station,  witWn  a  radius  of  fifteen  miles  of  the  city  of  New  York,  if 
free  from  nuisances,  are  destined  to  become  the  abodes  of  men;  and, 
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even  if  the  damages  are  slight,  where  the  act  complained  of  is  such 
that,  by  its  repetition  or  continuance,  it  may  become  the  foundation 
or  evidence  of  an  adverse  right,  a  court  of  equity  will  interpose  bv 
injunction.  Strobel  v.  Salt  Co.,  164  N.  Y.  303,  323,  58  N.  E.  142. 
and  authorities  there  cited.  In  the  principal  case  the  rule  is  laid 
down  that: 

"A  riparian  owner  Is  entitled  to  a  reasonable  use  of  the  water  flowing  by 
bis  premises  In  a  natural  stream,  as  an  Incident  to  his  ownership  of  the 
BoU,  and  to  bare  It  transmitted  to  blm  without  sensible  alteration  in  quality 
or  unreasonable  diminution  in  quantity.  While  he  does  not  own  the  running 
water,  he  has  the  right  to  a  reasonable  use  of  it  as  It  passes  by  his  land. 
As  all  other  owners  upon  the  same  stream  have  the  same  right,  the  right  of 
no  one  is  absolute,  but  Is  qualified  by  the  right  of  the  others  to  have  the 
stream  substantially  preserved  In  its  natural  size,  flow,  and  purity,  and  to 
protection  against  material  diversion  or  pollution.  -  This  Is  the  common  right 
of  all,  which  must  not  be  Interfered  with  by  any.  The  nse  by  each  must, 
therefore,  be  consistent  with  the  rights  of  the  others,  and  the  maxim  of  "Sic 
utere  tuo'  observed  by  all.  The  rule  of  the  ancient  common  law  Is  still  in 
force:   'Aqua  cnrrit  et  debet  currere  ut  currere  solebat' " 

This  being  the  law  aa  to  riparian  owners,  it  is  certain  that  the 
defendant,  whose  claim  to  title  extends  only  to  the  bank  of  the 
stream,  cannot  be  in  a  better  position,  and  it  owes  these  plaintiffs 
the  duty  of  refraining  from  the  pollution  of  the  Bronx  river  above 
or  upon  their  premises.  "Where  the  natural  and  necessary  result  of 
the  place  selected  and  ,the  method  adopted  by  an  upper  riparian  owner 
in  the  conduct  of  his  business  is  to  cause  material  injury  to  the  prop- 
erty of  an  owner  below,  a  court  of  equity  will  exercise  its  power  to 
restrain,  on  account  of  the  inadequacy  of  the  remedy  at  law,  and  in 
order  to  prevent  a  multiplicity  of  suits."    Strobel  v.  Salt  Co.,  supra. 

The  suggestion  of  the  respondent,  acted  upon  by  the  court  below, 
that  "the  waters  of  the  Bronx  river  are  made  unfit  for  domestic  and 
agricultural  uses  by  other  pollutions  before  they  receive  the  effluent 
from  the  defendant's  works,"  has  no  bearing  upon  the  case  when 
considered  in  connection  with  the  further  finding  that  "such  effluent 
adds  to  the  discolorment  and  pollution  of  the  waters  of  the  stream," 
and  is  fully  met  by  the  Strobel  Case,  where  the  court  quotes  the  rule 
that: 

"Where  there  Is  a  large  number  of  persons  mining  on  a  small  stream.  If 
each  should  deteriorate  the  water  a  little,  although  the  Injury  from  the  act 
of  one  might  be  small,  the  combined  result  of  the  acts  of  all  might  render 
the  water  utterly  unfit  for  further  use-;  and.  If  each  could  succpssfully  defend 
an  action  on  the  ground  that  his  act  alone  did  not  materially  affect  the  water, 
the  prior  approprlator  might  be  deprived  of  its  use,  and  at  the  same  time  be 
without  a  remedy."    Page  322,  164  N.  T..  and  page  148,  68  N.  E. 

See  authorities  cited. 

The  fact  is  that  the  defendant  is  polluting  this  stream;  is  nsing 
it  in  a  manner  inconsistent  with  the  rights  of  the  plaintiffs  as  lower 
riparian  owners;  and  its  offense  is  none  the  less  because  others 
may  be  contributing  to  the  same  general  result.  This,  instead  of 
preventing  relief,  may  require  it.  Strobel  Case,  supra.  In  the  re- 
cent case  of  Knitting  Co.  v.  Dean,  162  N.  Y.  278,  56  N.  E.  757,  it  was 
alleged  that  the  defendants  had  obstructed  the  stream  on  which 
the  plaintiff  had  lower  riparian  rights,  and,  although  it  was  found 
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that  the  damages  sustained  by  the  plaintiff  by  reason  of  the  act  of 
the  defendants  was  merely  nominal,  a  judgment  was  entered  re- 
straining the  defendants  from  continuing  the  obstruction,  and  this 
judgment  was  sustained  on  appeal,  the  court  holding  that  it  is  well 
settled  that,  where  the  act  complained  of  is  such  that  by  its  repeti- 
tion or  continuance  it  may  become  the  foundation  or  evidence  of  an 
adverse  right,  a  court  of  equity  will  interpose  by  injunction,  though 
no  actual  damage  is  shown  or  found.  See,  also,  Bubber  Co.  v.  Roth- 
ery,  132  N.  Y.  293,  296,  30  N.  E.  841;  Mann  v.  Wiley,  51  App.  Div. 
169,  64  N.  Y.  Supp.  589. 

^e  contention  of  the  respondent  that  it  has  gained  the  right 
to  commit  this  nuisance  upon  the  premises  of  the  plaintiffs  by  vir- 
tue of  the  act  of  the  legislature  and  the  approval  of  the  state  board 
of  health  is  not  supported  by  the  authorities  cited,  the  rule  being 
well  established  that  the  statutory  authority  which  will  justify  in- 
jury to  private  property  and  afford  immunity  for  acts  which  would 
otherwise  be  a  nuisance  must  be  express,  or  must  be  a  clear  and 
unquestionable  implication  from  powers  expressly  conferred,  and  it 
must  appear  that  the  legislature  contemplated  the  doing  of  the  very 
act  which  occasioned  the  injury.  Bohan  v.  QaBlight  Co.,  122  N.  Y. 
18,  27,  25  N.  E.  246,  9  L.  R  A.  711.  There  is  nothing  in  the  statute 
to  which  oar  attention  is  called  which  indicates  any  intention  on 
the  part  of  the  legislature  to  work  this  wrong  upon  the  riparian 
owners  of  property  upon  the  Bronx  river  or  any  other  stream,  and 
it  is  hardly  the  province  of  this  court  to  give  such  effect  to  general 
language  providing  for  the  construction  of  a  sewer  system.  This 
case,  it  seems  to  ns,  comes  within  the  general  rule  which  gives  to  a 
person  injured  by  the  pollution  of  air  or  water,  to  the  use  of  which, 
in  its  natural  condition,  he  is  entitled,  an  action  against  the  party, 
whether  it  be  a  natural  person  or  a  corporation,  who  causes  that  pol- 
lution (Chapman  v.  City  of  Rochester,  110  N.  Y.  273,  277,  18  N.  E. 
88,  1  L.  R.  A.  296;  Const,  art.  8,  §  3);  and,  while  the  power  of  the 
court  should  not  be  exerted  oppressively,  it  should  yet  be  put  in  mo- 
tion so  far  as  is  necessary  to  preserve  the  rights  of  these  plaintiffs. 
The  defendant,  like  a  natural  person,  is  within  the  reason  of  the 
rule  that  every  man  must  so  use  his  own  property  as  not  to  injure  that 
of  his  neighbor,  and  the  fact  that  it  has  a  large  investment,  and  that 
it  is  conducting  itself  lawfully  upon  its  own  premises,  does  not  change 
the  role,  nor  permit  it  to  permanently  prevent  a  material  portion 
of  the  water  of  a  natural  stream  from  flowing  over  the  land  of  a 
lower  riparian  owner,  or  to  so  pollute  the  rest  of  the  stream  as  to 
render  it  unfit  for  ordinary  use.     Strobel  v.  Salt  Co.,  supra. 

The  jndgment  should  be  reversed,  and  a  new  trial  granted;  costs 
to  abide  the  final  award  of  costs.    All  concur. 
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crry  of  new  york  ▼.  hexambh. 

(Supreme  Court,  Appellate  DItMchi,  Second  Department    March  8,  1901.) 
L  Municipal   Cobporations— Pomcb  Poweb— Liceksiho   Hackmkh—  Pdblio 

Ordinance  N.  Y.  Ma^  26,  1899,  K  1.  2,  reqnlring  aU  public  backmen. 
cabmen,  etc.,  to  be  licensed,  and  providing  a  penalty  for  the  tailure 
thereof,  does  not  require  the  licensing  of  the  drivers  of  carriages  belong- 
ing to  a  llverymaxi  in  New  Jersey,  who  has  charge  of  the  carriage  service 
of  an  International  steamship  company  landing  In  Brooklyn  at  intervals, 
and  whose  drivers  do  not  take  up  any  passengers  except  at  the  private 
pier  of  the  company. 
&  Same. 

Greater  N.  Y.  Charter,  {  49,  authorizing  the  city  to  license  public  cab- 
men and  carriage  drivers,  does  not  authorise  the  city  to  provide  for  the 
licensing  of  drivers  of  carriages  belonging  to  a  New  Jersey  liveryman, 
who  has  charge  of  the  carriage  service  of  an  international  ateamship 
company  landing  in  Brooklyn,  and  whose  drivers  do  not  take  up  passen- 
gers except  at  the  private  piers  of  the  company. 

Agreed  case  by  the  city  of  New  York  against  Alexander  P.  Hex- 
amer  to  enforce  a  penalty  for  the  violation  of  an  ordinance  creating 
a  license  on  carriage  drivers.    Action  dismissed.  

Argued  before  GOODRICH,  P.  J.,  and  WOODWAED,  HIBSCH- 
BEEG,  JENKS,  and  SEWELL,  JJ. 

William  J.  Carr  (Peter  P.  Smith,  on  the  brief),  for  plaintiff. 

Joseph  LarQcque,  Jr.  (Nelson  Shipman,  on  the  brief),  for  defendant. 

WOODWABD,  J.    Section  49  of  the  Greater  New  York  C!harter 

provides  as  follows: 

"Sec.  49.  Subject  to  the  provlslona  of  this  act,  the  municipal  assembly 
shall  have  power  within  said  city  to  make,  establish,  publish  and  modify, 
amend  or  repeal  ordinances,  rules,  regulations  and  by-laws  not  inconsistent 
with  this  act,  or  with  the  constitution  or  the  laws  of  the  United  States,  or  of 
this  state,  for  the  following  purposes:  ♦  •  •  20.  In  relation  to  the  licens- 
ing and  business  of  public  eartmen,  truckmen,  packmen,  cabmen,  express- 
men, cardriverg  and  boatmen,  pawn-brokers,  jnnk  dealers,  keepers  of  intelli- 
gence offlces,  dealers  In  second-hand  articles,  hawkers,  peddlers,  vendors  and 
the  keeping  of  dogs,  menageries,  circuses,  common  shows  and  scalpers  in  coal 
freights,  bone  boiling,  fat  rendering  and  other  noxious  businesses,  and  to 
fixing  the  license.  If  any,  therefor.  •  •  •  27,  To  regulate  the  rates  of  fare 
to  be  taken  by  owners  or  drivers  of  hackney  coaches  or  carriages;  such  own- 
er! shall  pay  an  annual  license  fee  to  be  determined  by  the  municipal  assem- 
bly." 

Section  50  of  the  Greater  New  York  charter  provides  that,  sub- 
ject to  the  limitations  above  suggested,  the  mnnicipal  assembly  "may 
from  time  to  time  ordain  and  pass  all  such  ordinances,  rules,  regu- 
lations and  by-laws  as  to  the  said  municipal  assembly  may  seem 
meet  for  the  good  rule  and  government  of  the  city,  and  to  carry  out 
the  purposes  and  provisions  of  this  act  or  of  otlier  laws  relating  to 
the  said  city,  and  may  provide  for  tlie  enforcement  of  the  same  by 
such  fines,  penalties,  forfeitures  and  imprisonment  as  may  by  ordi- 
nance or  by-law  be  prescribed."  Under  the  authority  of  these  pro- 
visions of  the  charter  the  municipal  assembly  duly  enacted  the  fol- 
lowing sections  of  a  general  ordinance  in  relation  to  business  re- 
quiring a  license: 
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"Section  1.  The  foUowln;  bnslnesgei  must  be  duly  Ucenaed  ai  herein  pro- 
vided, namely,  public  cartmen,  truckmen,  hackmen,  cabmen,  expressmen,  driv- 
ers, junk  dealers,  dealers  In  secondhand  articles,  hawkers,  peddlers,  vendors, 
ticket  speculators,  coal  scalpers,  common  shows,  shooting  galleries,  bowling 
alleys,  billiard  tables,  dirt  carts,  exterior  hoists,  and  stands  wltbin  stoop- 
llnea,  and  under  the  stairs  of  the  elevated  railroad  stations. 

"Sec.  2.  No  person  shall  engage  in  or  carry  on  any  such  business  without  a 
license  therefor  under  a  penalty  of  not  less  than  $2,  nor  more  than  $25  for 
each  offense,  and  for  the  purposes  of  this  ordinance  the  term  'person'  shall 
Include  any  human  being  or  lawful  association  of  such." 

The  controversy  involves  the  qnestiona  vv^bether  the  defendant  is 
a  public  hackman,  within  the  meaning  of  section  1  of  the  above  ordi- 
nance, and  therefore  liable  to  the  penalty  provided  by  section  2,  and 
whether  sections  1  and  2  are  valid.  The  agreed  facts,  aside  from 
the  formal  matters  as  to  the  corporate  capacity  of  the  plaintiff,  the 
passage  of  the  ordinance,  etc.,  are  as  follows:  The  defendant  is, 
and  at  the  times  hereinafter  mentioned  was,  the  owner  and  keeper 
of  a  livery  stable  at  the  city  of  Hoboken,  in  the  state  of  New  Jersey, 
and  for  a  nimiber  of  years  had  had  charge  of  the  carriage  service 
of  the  North  German  Lloyd  Steamship  Company  at  its  piers  in  that 
city.  After  the  great  fire  which  destroyed  the  piers  on  the  30tli 
day  of  Jnne,  1900,  the  steamship  company  leased  from  the  receiver  of 
the  Brooklyn  Wharf  &  Warehouse  Company  the  latter's  piers,  Nos. 
a  and  26,  East  river,  lying  between  the  foot  of  Amity  street  and 
the  foot  of  Warren  street,  in  the  borough  of  Brooklyn,  with  the 
right  to  use  the  same  in  common  with  said  warehouse  company, 
and  the  latter's  bulkhead,  which  connects  the  said  piers,  and  abuts 
upon  the  latter's  stores;  and  since  that  time  the  steamship  company 
has  been  in  possession  of  these  premises  under  its  lease,  docking 
certain  of  its  steamships  at  said  piers,  and  landing  its  passengers 
thereon.  On  the  6th  day  of  August  the  defendant  was  instructed 
to  take  charge  of  the  steamship  company's  carriage  service  at  the 
piers  in  Brooklyn;  and  pursuant  to  these  instructions,  and  on  the 
24th  day  of  August,  he  sent  a  number  of  carriages  from  his  stables 
in  the  city  of  Hoboken  to  said  pier  No.  26,  in  the  borough  of  Brook- 
lyn, to  meet  the  steamship  Friederich  der  Grosse,  which  was  about 
to  arrive.  The  drivers,  acting  under  instructions,  drove  upon  the 
pier  and  bulkhead,  and  awaited  the  orders  of  defendant's  manager, 
Henry  Ortlieb,  whose  duty  it  was  to  meet  the  passengers  from  the 
steamship,  and  to  furnish  them  with  such  convejances  as  they  might 
then  and  there  hire.  On  the  particular  occasion  under  consider- 
ation the  defendant's  manager  did  let  a  carriage  to  one  of  the  pas- 
sengers coming  from  the  steamship,  and  such  passenger  was  carried 
through  the  streets  of  Brooklyn  to  his  destination,  when  the  car- 
riage was  driven  directly  to  defendant's  stable  in  Hoboken.  It  is 
conceded  that  the  drivers  of  all  the  defendant's  carriages  employed 
for  the  purpose  of  meeting  the  vessels  of  the  steamship  company 
are  under  instructions  to  return  directly  to  the  defendant's  stables 
after  conveying  their  passengers  to  their  destinations,  or  after  be- 
ing dismissed  by  defendant's  manager,  and  not  to  pick  up  any  pas- 
sengers either  in  going  to  or  coming  from  said  pier;  and  that  these 
instructions  were  in  all  cases  obeyed.  The  question  is  whether,  un- 
der the  circnmstances,  the  defendant  is  a  public  hackman,  within 
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the  meaning  of  the  ordinance,  and  whether  he  is  liable  to  the  penalty 
prescribed,  it  being  agreed  that  for  the  purposes  of  this  controversy 
the  penalty  shall  be  fixed  at  two  dollars. 

The  record  does  not  disclose  the  amount  of  the  license  fee  re- 
quired by  the  ordinance,  but,  as  subdivision  27  of  section  49  of  the 
Greater  New  York  charter  provides  that  "such  owners  shall  pay  an 
annual  license  fee,  to  be  determined  by  the  municipal  assembly," 
we  may  assume  that  a  license  fee  was  prescribed,  bi  view  of  the 
provisions  of  section  13  of  the  ordinance,  which  requires  that  "the 
owners  of  hacks  specially  licensed  shall,  in  addition  to  the  lawful 
fees  hereinbefore  provided,  pay  annually  an  additional  fee  of  |25  for 
each  hack  allowed  any  stand,"  we  may  conclude  that  the  fee  is  suffi- 
ciently large  to  constitute  a  tax,  independently  of  the  cost  of  issu- 
ing and  recording  the  license,  or  of  any  special  police  control  over 
the  matter  regulated.  People  v.  Jarvis,  19  App.  Div.  466,  467,  46 
N.  Y.  Supp.  596.  Cooley,  Tax'n  (2d  Ed.)  p.  597,  c.  19,  says  that  "it 
wonld  seem  that,  when  a  power  to  license  is  given,  the  intendment 
must  be  that  regulation  is  the  object,  unless  there  is  something  in 
the  language  of  the  grant,  or  in  the  circumstances  under  which  it 
is  made,  indicating  with  sufficient  certainty  that  the  raising  of  rev- 
enue by  means  thereof  was  contemplated."  People  v.  Jarvis,  19 
App.  Div.  469,  46  N.  Y.  Supp.  598,  599,  and  authorities  there  cited. 
Without  going  into  the  question  whether  the  city  of  New  York  could 
compel  the  defendant  to  submit  to  the  special  license,  which  has 
every  appearance  of  a  revenue  measure,  we  will  confine  the  discus- 
sion to  the  issues  presented,  and  we  are  of  opinion  tliat  the  defend- 
ant is  entitled  to  judgment  dismissing  the  complaint.  There  is  no 
provision  in  the  statute  or  in  the  ordinance,  so  far  as  our  attention 
is  called  to  it,  for  the  licensing  of  livery  stables.  The  defendant  is 
conceded  to  be  engaged  in  conducting  a  livery  stable.  He  is  not 
within  the  jurisdiction  of  the- city  of  New  York,  nor  yet  of  this  state; 
and  yet,  if  this  penalty  may  be  collected,  it  is  equivalent  to  saying 
that  a  municipal  ordinance  of  the  city  of  New  York  may  have  an 
extraterritorial  effect,  and  may  impose  a  tax  upon  this  citizen  of 
New  Jersey  because  of  the  fact  that  as  an  incident  to  his  business 
he  sends  at  intervals  carriages  into  the  city  of  New  York,  and  upon 
private  premises,  for  the  purpose  of  affording  a  responsible  carriage 
service  to  the  passengers  of  an  international  transportation  company. 
The  service  is  such  as  to  require  a  large  number  of  carriages  at  a 
given  time.  It  imposes  no  special  burden  upon  the  streets  of  the 
city,  does  not  interfere  with  the  normal  hackney  coach  service  at 
the  public  stands,  and  the  defendant  himself,  through  a  responsible 
manager,  is  on  hand  to  afford  the  regulation  necessary  ujwn  the 
premises  of  the  steamship  company,  so  that  this  incidental  use  of 
the  defendant's  carriages  at  intervals  to  take  care  of  the  passengers 
of  the  steamship  company  is  not  within  the  reason  of  the  law  which 
sanctions  licenses  for  hacks  and  other  public  conveyances,  which, 
from  necessity,  are  obliged  to  occupy  space  in  public  highways  or 
places,  and  which  require  police  regulation  in  order  to  preserve  the 
peace  and  insure  efficiency  of  service.  In  the  case  of  Com.  v.  Stod- 
der,  2  Cush.  562, — the  authority  of  which  has  never  been  questioned 
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in  Massachnsetts, — ^the  court  had  under  consideration  an  ordinance 
which  exacted  various  fees,  ranging  from  |1  to  f25,  for  setting  up, 
nsing,  or  driving  in  the  city  of  Boston  "any  hackney  carriage  for 
the  conveyance  of  persons  for  hire  without  a  license  from  the  mayor 
and  aldermen,  under  a  penalty  of  not  less  than  five  nor  more  than 
twenty  dollars  every  time  such  carriage  is  used."  A  citizen  of  Box- 
boiy  set  up  a  line  of  stage  coaches  running  between  that  place  and 
the  city  of  Boston,  the  ordinances  of  which  prescribed  the  stand  for 
sach  line,  and  an  action  was  brought  in  behalf  of  the  commonwealth 
to  collect  the  penalties  for  a  disregard  of  the  ordinance  which  re- 
quired the  owner  to  take  out  a  license.  Commenting  npon  this 
branch  of  the  case,  the  court  say: 

"As  to  the  requisition  of  a  payment  of  money,  operating  as  It  does  as  a 
direct  tax  upon  the  vehicle  to  be  used,  we  can  find  no  authority  for  this  provi- 
sion of  the  ordinance.  Taxes  are  to  be  levied  under  the  provisions  of  general 
laws  enacted  by  the  legislature.  We  look  in  vain  for  authority  for  it  either  in 
the  city  charter  or  the  statutes  of  the  commonwealth.  The  act  of  1847  (chap- 
ter 224),  under  and  by  virtue  of  which  this  ordinance  of  July  12,  1S47,  was 
professedly  adopted,  merely  authorized  the  mayor  and  aldermen  to  adopt  rules 
and  orders  'for  the  due  regulation  In  such  city  of  omnibuses,  stages,'  etc. 
The  power  here  conferred  was  not  a  tax-levying  power.  The  title  of  the  act 
was  'An  act  to  prevent  obstruction  in  the  streets  of  cities  and  to  regulate 
backney  coaches  and  other  vehicles.'  All  the  apparent  objects  of  the  act 
may  be  secured  by  dae  regulations  as  to  the  time,  place,  and  mode  of  using 
such  vehicles,  irrespective  of  any  payment  of  a  speciSc  duty  or  tax  upon 
them,  as  provided  in  the  ordinance.  As  a  tax.  It  would  operate  unjustly  also, 
as  requiring  to  be  paid  to  the  city  of  Boston  a  specific  duty  or  tax  upon  a 
vehicle  owned  and  nsed  by  an  Inhabitant  of  another  town  or  city.  In  whlvih 
atone  he  should  be  taxed  for  his  personal  property." 

The  court  admitted  that,  if  the  license  fee  bad  been  merely  nom- 
inal, or  suflQcient  only  to  meet  the  expense  of  issuing  the  same,  it 
might  not  be  objectionable,  but  held  that: 

"In  no  aspect  in  which  we  have  been  able  to  regard  this  part  of  the  ordi- 
nance can  we  view  It  in  any  other  light  than  as  an  assessment  of  a  tax  upon 
the  owners  of  these  vehicles.  As  such  the  court  are  of  opinion  It  was  without 
legal  authority,  and,  as  the  obtaining  of  a  license  In  aU  cases  requires  thli 
payment,  the  ordinance,  so  far  as  it  ordains  that  no  i)erson  shall  set  up,  use, 
or  drive  In  the  city  of  Boston  any  omnibus  without  a  license  from  the  mayor 
and  aldermen,  under  a  penalty  of  not  less  than  five  nor  more  than  twenty 
dollars  every  time  such  carriage  Is  used,  is  Illegal,  and  cannot  be  enforced." 

It  is  true,  of  course,  that  in  the  matter  now  before  us  the  legis- 
lature has  authorized  the  municipal  assembly  to  determine  the  an- 
nnal  license  fee  to  be  paid  by  the  owners  of  these  carriages  used 
for  hire,  but  it  may  be  questioned  if  this  is  to  be  understood  to  have 
been  a  taxing  power  beyond  the  cost  of  regulating,  for  it  is  a  funda- 
mental and  well-settled  principle  of  law  that  when  a  municipal  cor- 
poration is  given  the  power  to  license  useful  trades  or  occupations 
it  cannot  use  the  license  tax  to  raise  revenue,  nor  is  it  authorized 
to  entirely  prohibit  the  exercise  of  the  trade  or  occupation  by  any 
excessive  license  fee.  People  v.  Jarvis,  19  App.  Div.  469,  46  N.  Y. 
Supp.  598,  599,  and  authorities  cited;  People  v.  Marx,  99  N.  Y.  377, 
386,  2  N.  E.  29.  While  it  may  be  conceded  that  the  license  fee  im- 
posed by  the  ordinance  in  question  is  a  proper  one  in  so  far  as  it  re- 
lates to  carriages  daily  employed  as  public  hacks  which  occnpy  the 
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stands  provided,  and  are  subject  to  police  r^olations,  we  are  of 
opinion  that  the  statute  does  not  authorize  the  municipal  assembly 
to  impose  an  annual  license  fee  upon  the  carriages  of  this  defendant 
in  the  state  of  New  Jersey,  because  such  carriages  may,  as  an  in- 
cident to  the  conducting  of  a  livery  stable  in  a  neighboring  state, 
be  occasionally  sent  into  the  city  of  New  York  to  perform  a  specific 
service  which  does  not  involve  any  of  the  evils  which  the  ordinance 
is  intended  to  minimize.  The  ordinance,  in  its  operation,  should  be 
confined  to  those  cases  where  it  is  plainly  discoverable  that  the 
mischief  exists  for  which  it  was  intended  to  provide  a  remedy,  and 
where  the  need  is  evidenced  for  the  extension  of  the  protection  in- 
tended by  the  legislature.  Village  of  Stamford  v.  Fisher,  140  N.  Y. 
187,  191,  35  N.  E.  500.  Considerations  of  interstate  comity,  in  the 
absence  of  positive  law,  ought  to  restrain  ns  from  enacting  regula- 
tions which  cannot  fail  to  work  unjustly  and  inequitably.  It  would 
be  most  inhospitable  for  the  state  of  New  York  to  practically  close 
its  streets  to  the  public  carriages  of  a  neighboring  state  under  the 
circumstances  disclosed  by  the  agreed  statement  of  facts,  and  would 
justify  retaliatory  measures  on  the  part  of  New  Jersey,  which  might, 
in  the  long  run,  do  much  more  damage  to  the  hackmen  of  New  Y'ork 
than  might  be  reasonably  anticipated  from  the  incidental  employ- 
ment of  defendant's  carriages  in  the  service  of  the  patrons  of  the 
steamship  company.  The  provision  of  the  statute  is  that  "the  mu- 
nicipal assembly  shall  have  power  within  said  city"  to  make  ordi- 
nances, etc.  We  are  of  opinion  that  all  of  the  beneficial  purposes 
of  the  ordinance  in  question  may  be  served  by  applying  it  to  the 
carriages  regularly  emploved  within  the  city,  or  such  as  come  within 
the  reason  of  the  law,  without  attempting  to  exact  a  tax  from  citi- 
jsens  of  the  state  of  New  Jersey.  We  would  not  expect  the  city  of 
Hoboken,  or  Jersey  City,  to  enact  ordinances,  and  to  enforce  them 
in  such  a  manner  as  to  practically  exclude  New  York  hackmen  from 
incidental  visits  in  conveying  passengers  to  their  destinations;  and 
we  ought  not  to  give  such  construction  to  the  ordinance  now  under 
consideraticm,  unless  we  expect  to  encourage  retaliation.  In  City 
of  Oswego  V.  Collins,  38  Hun,  171,  it  was  held  that  an  omnibus 
employed  in  carrying  patrons  of  a  hotel  to  and  from  trains  without 
compensation  for  such  carriage  was  not  a  public  conveyance,  and 
it  might  be  that  these  carriages,  confined  merely  to  the  taking  care 
of  the  passengers  of  an  international  transportation  company,  would 
be  considered  in  the  same  light  if  it  was  necessary  to  the  conclu- 
sion ;  but  we  prefer  to  rest  the  matter  upon  the  proposition  that  the 
incidental  use  of  the  carriajies  of  a  livery  stable  in  a  neighboring 
state  within  the  city  of  New  York,  under  the  facts  as  they  are  con- 
ceded to  exist,  is  not  within  the  spirit  of  the  statute  or  the  ordi- 
nance, because  it  could  not  have  been  contemplated  by  the  legislature 
that  it  was  giving  the  power  to  levy  a  direct  tax  upon  the  property 
of  an  adjacent  state,  and  because  the  service  rendered  does  not  re- 
quire any  of  the  privileges  secured  to  regular  hackney  carriages, 
imposes  no  unusual  burdens  upon  the  thoroughfares  of  the  city,  and 
involves  no  additional  expense  of  police  regulation. 
This  conclusion  makes  it  unnecessary  to  determine  the  mooted 
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question  whether  the  imposing  of  a  penalty  of  not  less  than  f  2  or 
more  than  f25  for  the  violation  of  this  ordinance  is  within  the  re- 
quirements of  the  law.  Cooley,  Const.  Lim.  (6th  Ed.)  243,  says  that: 
"A  by-law,  to  be  reaBonable,  sbould  be  certain.  If  it  affixes  a  penalty  for 
its  Tlolation,  It  would  seem  that  such  penalty  shoald  be  a  fixed  and  certain 
sum,  and  not  left  to  the  discretion  of  the  officer  or  court  which  is  to  Impose  It 
on  conviction;  though  a  by-law  imposing  a  penalty  not  exceeding  a  certain 
sum  has  been  held  not  to  be  rold  for  uncertainty." 

The  authorities  cited  in  support  of  both  of  these  propositions  are 
outside  this  jurisdiction,  but  in  McNall  v.  Kales,  61  Hun,  231,  16 
N.  Y.  Supp.  .7,  it  was  held  that  d  regulation  that  "the  local  board 
of  health  will  enforce  compliance  and  inflict  a  penalty  not  exceed- 
ing a  hondred  dollars  for  noncompliance  with  or  violation  of  its 
lawful  regulations"  did  not  comply  with  the  provisions  of  the  statute, 
and  was  without  force.    The  court  say: 

"The  tbeory  of  the  statute  is  that  the  board  of  health  should  fix,  applicable 
to  all  persons,  a  deflnite  penalty  for  violation  of  Its  regulations;  and  on  proof 
of  the  violation  thereof  the  recovery  would  be  for  the  exact  amount  of  money 
thus  provided  for,  and  not  for  a  sum  to  be  established  by  proof  upon  the 
trlaL" 

In  City  of  Poughkeepsie  v.  King,  38  App.  Div.  610,  57  N.  Y.  Supp. 
116,  this  court  held  that  a  statute  which  provided  that  the  common 
council  should  "ordain  fixed  penalties"  was  not  satisfied  by  a  pro- 
vision imposing  a  penalty  of  not  less  than  $10  nor  more  than  ?25. 
It  may  be  questioned  whether  the  statute  in  the  present  instance, 
which  authorizes  the  municipal  assembly  to  "provide  for  the  en- 
forcement of  the  same  by  such  fines,  penalties,  forfeitures,  and  im- 
prisonment as  may  by  ordinance  or  by-law  be  prescribed,"  is  com- 
plied with  by  a  provision  for  a  discretionary  penalty.  To  prescribe 
is  to  lay  down  authoritatively  for  direction;  to  give  as  a  guide,  di- 
rection, or  rale  of  action;  to  impose  as  a  peremptory  order;  to  direct. 
Webfit.  Diet.  1030.  To  prescribe  a  penalty  is  to  fix  a  penalty.  This 
is  clearly  the  construction  put  upon  the  word  in  Thompson  v.  Bcher- 
merhorn,  9  Barb.  152;  Id.,  6  N.  Y.  92,  and  it  is  used  in  this  same 
sense  in  Village  of  Stamford  v.  Fisher,  sdpra,  and  in  Com.  v.  Gage, 
114  Mass.  328,  330.  Without  resting  the  determination  npon  this 
{Hvposition,  it  is  clear  that  the  weight  of  authority  is  with  the  de- 
fendant, and  that  the  ordinance,  in  so  far  as  it  relates  to  the  penalty, 
is  at  least  open  to  doubt  as  to  its  validity. 

The  defendant  should  have  judgment  dismissing  the  action.  All 
concor;  JENKS,  J.,  in  result 


(59  App.  DiT.  150.) 

In  re  MATHEWS  et  VL 

(Supreme  Conrt,  Appellate  Division,  Second  Department.    March  8,  1901.) 

L   MONICIPAI.    COHPOBATIOKS — DiMISISHINO    BoCHDARIKS—COMMrrTEE— REPORT 

— Adoption— Effkct—Ordikasck — NFrEKstry. 

Laws  1871,  c.  870.  {  33,  provides  that  the  board  of  county  supervisors 
may  diminish  the  boundaries  of  any  inoorporatod  village  in  the  county,  on 
petition,  by  a  vote  of  a  majority  of  all  the  supervisors  elected,  provided 
that  no  act,  ordinance,  or  resolution  for  such  purpose  shall  be  valid  and 
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operative  unless  it  receives  the  afflnnatlve  vote  of  the  snpervteors  or  super-        I 
Tlsor,  if  any,  of  such  village.    A  petition  In  conipliance  with  the  statute        I 
was  presented  to  the  board  of  supervisors,  and  referred  to  the  Judiciary        i 
committee,  which  presented  a  report,  and  an  act  recommending  that  the        j 
petition  be  granted,  which  were  laid  over,  and  subsequently  both  wei-e         ^ 
withdrawn.    Later  the  committee  again  reported  in  favor  of  granting 
the  petition,  which  report  was  adopted;   but  no  act,  ordinance,  or  reso-         ' 
lution  diminishing  the  boundaries  was  passed.    Beld,  that  the  txinndaries 
were  not  diminished  thereby. 
IL  Same— Supervisor— Veto. 

Where  a  village  had  no  supervisor  or  similar  officer  in  the  county  board 
of  supervisors,  the  failure  of  the  supervisor  of  the  town  in  which  the 
village  was  located  to  vote  In  favor  of  the  report  thtit  a  petition  to 
diminish  the  village  boundaries  be  granted  was  an  eftective  veto  of  the 
report,  within  Laws  1871,  c.  870,  {  33,  providing  that  no  act,  ordinance, 
or  resolution  for  the  purpose  of  diminishing  the  boundaries  of  a  village 
shall  be  valid  unless  It  receive  the  affirmative  vote  of  the  supervisor.  If 
any,  of  such  village. 

Appeal  from  special  term,  Kings  couofy. 

Application  by  George  T.  Mathews  and  others  for  a  writ  of  cer- 
tiorari to  revi^  an  assessment.  From  an  order  dismissing  the  writ 
after  return,  applicants  appeal.    Affirmed.  

Argued  before  GOODRICH,  P.  J,,  and  WOODWAED,  HIRSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Frank  A.  Irish,  for  appellants. 
A.  J.  Adams,  for  respondents. 

JENKS,  J.  Mr.  Mathews  obtained  a  writ  of  certiorari  to  review 
an  assessment  upon  his  realtj  made  in  1890  by  the  trustees  of  the 
village  of  Mt.  Kisco,  acting  as  the  assessors  thereof.  After  return 
thereto,  the  special  term  (Mr.  Justice  Dickey  presiding)  dismissed  the 
writ,  and  from  the  order  of  dismissal  this  appeal  is  taken.  By  stipu- 
lation the  sole  question  before  this  court  is  whether  the  realty  is 
included  in  the  limits  of  that  village  as  established  by  law. 

Mt.  Kisco  was  incorporated  pursuant  to  the  general  law  (chapter 
291,  Laws  1870)  and  the  acts  amendatory  thereof.  The  appellant 
concedes  that  prior  to  January,  ISSl,  the  land  in  question  was  in- 
cluded in  the  village  limits,  but  contends  that  the  lands  were  there- 
after excluded  by  the  action  of  the  board  of  supervisors,  pursuant 
to  section  33,  c.  870,  Laws  1871,  whereby  the  limits  of  the  village 
were  diminished.  This  section,  so  far  as  it  relates  to  the  power  to 
diminish  the  boundaries,  provides: 

"And  the  said  board  of  supervisors  arc  also  authorized  and  empowered  to 
diminish  the  boundaries  of  any  Incorporated  village  within  their  respective 
counties,  so  as  to  exclude  from  such  Incorporation  any  portion  of  the  territory 
embraced  therein,  upon  the  petition  of  two  thirds  of  the  electors  resident 
within  the  portion  of  territory  sought  to  be  so  excluded,  who  shall  be  liable 
to  be  assessed  for  the  ordinary  and  extraordinary  expenditures  of  such  village, 
by  a  vote  of  a  majority  of  all  the  supervisors  elected,  to  be  taken  by  yeas  and 
nays:  provided  that  no  act,  ordinance  or  resolution  for  such  purpose  shall  be 
valid  and  operative  unless  it  shall  receive  the  affirmative  vote  of  the  super- 
visors or  supervisor,  If  any,  of  such  village." 

The  petition  shows,  by  excerpt  from  the  Journal  of  the  board  of 
supervisors:    That  on  January  5,  1881,  the  chair  presented  a  peti- 
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tion  from  residents  of  Mt  Kisco  for  change  in  the  boundary  line, 
which  was  referred  to  the  committee  on  judiciary.  That  on  Janu- 
ary 17,  1881,  Mr.  Taylor  presented  a  supplemental  petition,  which 
was  likewise  referred,  and  that  on  January  18, 1881,  Mr.  Banta,  from 
the  judiciary  committee,  presented  a  report,  and  an  act  whereby 
that  committee  reported  that  they  had  examined  into  the  matter  re- 
ferred to  in  the  petition,  and  that  the  same  complied  with  the  said 
statute;  that,  there  being  no  opposition  to  the  application,  they  rec- 
ommended that  the  prayer  of  the  petitioners  be  granted;  and  that 
they  submitted  said  act  to  the  board.    The  act  was  entitled: 

"An  act  to  diminish  the  boundary  line  In  the  town  of  New  Castle,  county  of 

Westchester,  passed  by  the  board  of  supervisors  January,  1881,  a  majority 

of  all  the  members  elected  to  such  board  together  with  the  superrlsors  of 

said  town  voting  In  Its  favor. 

"The  board  of  supervisors  of  Westchester  county,  by  virtue  of  the  power 

and  anthorlty  conferred  upon  It  by  section  33,  chapter  870  of  the  Tiaws  of  1871, 

do  enact  as  follows:" 

Then  follow  three  sections,  duly  diminishing  by  definite  lines  the 
bounds  of  the  said  village.  The  report  and  the  act  wer^  laid  over. 
Ott  January  24,  1881,  Mr,  Banta,  from  committee  on  judiciary,  asked 
leave  to  withdraw  the  report  and  act  changing  the  boundary  line  of 
the  village  of  Mt.  Kisco,  which  was  granted,  and  the  report  was 
withdrawn.  On  January  26,  1881,  Mr.  Banta,  from  the  judiciary 
committee,  reported  that  the  committee  to  whom  was  referred  the 
petition  to  alter  or  change  the  boundary  lines  of  the  village  of  Mt. 
Ejsco,  in  the  town  of  New  Castle  and  Bedford,  so  as  to  diminish  the 
same  as  set  forth  in  said  petition,  "which  petition  is  herewith  pre- 
sented," had  examined  into  the  matter  mentioned  in  the  said  peti- 
tion, and  that  the  same  complied  with  the  statutes  of  1871,  c.  870, 
§  33.  "They  would  recommend  that  the  prayer  of  the  petitioners  be 
granted."  The  question  was  then  tak^  "on  the  adoption  of  the  re- 
port," with  the  following  result:  "Ayes  [names  detailed],  16;  nays, 
none.  The  supervisor  of  the  town  of  Bedford  not  .voting  in  the  af- 
firmative, the  chair  declared  the  report  not  adopted." 

Thus  it  appears  from  the  official  record  that  the  petition  was  first 
presented,  referred  to  the  committee  on  judiciary,  which  made  a  favor- 
able report,  accompanied  by  a  proposed  act,  which  report  and  act  were 
laid  over,  and  that  thereupon  such  report  ajid  act  were  withdrawn. 
Thereafter  the  committee  made  a  new  report,  and  recommended  that 
the  prayer  be  granted,  and  this  report  was  adopted  by  a  majority  vote; 
but  the  chair,  for  the  reason  that  the  supervisor  of  Bedford  did  not 
vote  in  the  affirmative,  declared  the  report  not  adopted.  Putting 
aside  for  the  moment  the  failure  of  the  said  supervisor  to  vote,  and 
the  declaration  of  the  chair,  the  most  that  can  be  claimed  by  the  ap- 
pellant is  that  the  board  adopted  the  report  of  the  committee.  This 
presents  the  question  whether  such  action  has  diminished  the  bounda- 
ries of  the  village.  I  think  that  the  terms  of  the  statute  require  the 
passage  of  an  act,  ordinance,  or  resolution,  and  that  the  mere  adop- 
tion of  this  report  of  the  committee  does  not  satisfy  the  statute.  The 
report  recommended  that  the  petition  be  granted,  and  the  adoption 
of  the  report  is  but  the  formal  expression  of  the  board  that  the  peti- 
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tion  should  be  granted.  It  remained  for  the  board  to  grant  the  peti- 
tion in  the  form  required  by  statute,  namely,  by  act,  ordinance,  or 
resolution,  and  this  was  not  done.  No  act,  ordinance,  or  resolution 
accompanied  the  report;  nor  was  there  then  before  the  board  any  such 
form  of  legislation.  The  first  report  and  act  presented  therewith  had 
been  withdrawn,  and  thereby  the  report  was  recommitted  to  the 
judiciary  committee,  was  not  before  the  board,  and  hence  the  whole 
question  upon  the  x>etition  was  again  in  that  committee,  as  if  nothing 
had  been  done.  Cash.  Man.  §  291;  Rob.  Rules  of  Order,  31.  The 
learned  counsel  for  the  appellant  cites  section  295  of  Cashing's  Man- 
ual as  an  authority  for  the  proposition  that  the  adoption  of  this  report 
was  tantamount  to  the  passage  of  a  resolution  diminishing  ibe 
boundaries.    That  section  reads: 

"The  final  question  oo  a  report,  whatever  form  it  may  have,  to  usually 
stated  on  its  acceptance;  and,  when  accepted,  the  whole  report  is  adopted 
by  the  assembly,  and  becomes  the  statement  reasoning,  opinion,  resolutioo, 
or  other  act,  as  the  case  may  be,  of  the  assembly;  the  doings  of  a  committee, 
when  agreed  to,  adopted,  or  accepted,  becoming  the  acts  of  the  assembly.  In 
the  same  manner  as  if  done  originally  by  the  assembly  Itself,  wltboat  the  In- 
terrentlon  of  a  committee." 

But  section  292  reads: 

"The  report  of  a  committee  may  be  made  in  three  different  forms,  namely: 
First,  it  may  contain  merely  a  statement  of  facts,  reasoning,  or  opinion  In  rela- 
tion to  the  subject  of  It,  without  any  speclflc  conclusion;  or,  second,  a  state- 
ment of  facts,  reasoning,  or  opinion,  concluding  with  a  resolution  or  series 
of  resolutions,  or  some  other  speclflc  proposition;  or,  third,  It  may  consist 
merely  of  such  resolutions  or  propositions,  without  any  introductory  part." 

Tlie  rule  laid  down  in  section  295,  that  when  the  report  is  ac- 
cepted it  is  adopted,  and  "becomes  the  statement,  reasoning,  opin- 
ion, resolution,  or  other  act,  as  the  case  may  be,  of  the  assembly," 
is  simply,  as  the  text  proceeds  to  state,  a  declaration  that  what 
the  committee  has  done  the  assembly  adopts,  and  must  be  applied 
by  reference  to  the  contents  of  the  report.  If  the  committee's  re- 
port merely  contains  a  "statement  of  facts,  reasoning,  or  opinion  in 
relation  to  the  subject,  without  any  specific  conclusion"  (section  292, 
supra),  then  the  acceptance  or  the  adoption  of  the  report  is  but  the 
adoption  of  such  opinion.  The  author  defines  "specific  conclusion" 
by  the  statement  in  section  292,  already  quoted,  when  he  says,  in 
describing  the  different  forms  of  report:  "Second,  •  •  •  con- 
cluding with  a  resolution  or  series  of  resolutions,  or  some  other  spe- 
cific proposition."  This  report  was  of  the  first  form  described  in ' 
section  292,  and  was  simply  the  opinion  of  the  committee  that  the 
"prayer  of  the  petitioners  should  be  granted,"  and  the  acceptance  of 
the  report  was  but  the  adoption  of  the  opinion  of  the  committee  that 
the  petition  should  be  granted.  The  learned  counsel  for  the'  appel- 
lant further  cites  section  31  of  Robert's  Rules  of  Order;  but  section 
29  provides: 

"The  report  of  a  committee  should  generally  close  or  be  accompanied  with 
formal  resolutions,  covering  all  Its  recommendations,  so  that  the  adopting  of 
their  report  (section  31)  would  have  the  effect  to  adopt  all  the  resolntlonfi  nec- 
essary to  carry  out  their  recommendations.    •    •    •" 
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And  the  anthor  adds  in  a  note: 

"If  the  rejwrt  of  the  committee  were  ■written  In  this  fonn.  Tour  committee 
think  that  the  conduct  at  Mr.  A  at  the  last  meeting  so  disgraceful  that  they 
recommend  that  he  be  expelled  from  the  society,'  the  adoption  of  the  report 
would  not  have  the  effect  to  expel  the  member." 

Section  31,  cited  bj  the  learned  connsel,  reads,  in  part: 

"When  the  assembly  Is  to  consider  a  report,  if  it  has  not  already  been  done, 
a  motion  should  be  made  to  *a(}opt,'  'accept,'  or  'agree  to'  the  report,  all  of 
which,  when  carried,  have  the  same  effect,  namely,  to  make  the  doings  of  the 
committee  become  the  acts  of  the  assembly,  the  same  as  If  done  by  the  as- 
sembly without  the  intervention  of  a  committee;  and,  therefore.  If  the  report 
contains  formal  resolutions,  it  adopts  the  resolutions." 

As  I  have  stated,  I  think  that  the  report  was  simply  a  recom- 
mendation that  the  board  shoald  grant  the  prayer  of  the  petition- 
ers, and  that  the  adoption  of  the  r^wrt,  unaccompanied  by  act,  or- 
dinance, or  resolution,  was  not  the  legal  equivalent  to  passing  the 
formal  act,  ordinance  or  resolution  required  by  the  statute.  There 
should  have  followed  some  act,  ordinance,  or  resolution  such  as  was 
originally  submitted  with  the  first  report,  but  finally  withdrawn  and 
never  reported,  excluding  the  territory,  and  definitely  stating  the  new 
boundary  lines  thereby  established.  For  these  reasons,  I  think  that ' 
there  was  no  l^il  action  ot  the  board  diminishing  the  boundary  lines 
of  said  village. 

It  is  contended  that  the  omission  of  the  supervisor  of  the  town  of 
Bedford  to  vote  in  the  aflSnna.tive  was  not  the  veto  action  contem- 
plated by  the  statute,  inasmuch  as  it  reads  tiiat  "no  act,  ordinance  or 
resolnticHi  for  such  purpose  shall  be  valid  and  operative  unless  it  shall 
receive  the  aflBrmative  vote  of  the  supervisor  or  supervisors,  if  any, 
of  such  village."  Sudi  contention  necessarily  concedes  that  this  part 
of  the  statute  has  no  meaning,  inasmuch  as  there  is  no  "supervisor  of 
the  village"  provided  for  by  law.  The  suggestion  is  made  that  the 
intent  of  the  legislature  was  that,  if  there  ever  should  be  such  an 
officer,  then  his  approval  would  be  essential,  or  that  the  provision 
was  thus  worded  lest  there  should  be  such  an  officer  in  one  of  the 
niany  special  charters  of  villages  throughout  the  state.  But  it  is 
not  to  be  assumed  that  legislation  was  wholly  meaningless,  unless 
oonsidered  as  enacted  for  the  demote  contingency  that  there  should  at 
some  time  be  such  an  ofiBce  created  by  the  statute,  but  not  then  re- 
quired in  the  scheme  of  village  government,  while  the  second  sugges- 
tion is  answered  by  the  fact  that  this  provision  simply  relates  to  vil- 
lages incorporated  under  the  general  act.  People  v.  Mabie,  142  N. 
Y,  343,  37  2«.  £.  115.  Thus  the  provision  in  question  appears  in  a 
general  act,  then  complete,  relating  to  villages,  which  did  not  pro- 
vide for  or  require  any  such  officer  as  a  supervisor  of  a  village,  eo 
nomine.  Moreover,  the  plain  purpose  of  the  act  was  to  commit  such 
power,  as  to  villages  then  or  thereafter  incorporated  under  the  gen- 
'•ral  law,  to  the  county  boards  of  supervisors.  People  v.  Mabie,  supra. 
In  express  terms  the  section  requires  the  affirmative  vote  in  such  board 
by  a  supervisor,  who  was  described  as  of  "such  village."  Now,  the 
board  of  supervisors  of  the  county  was  constituted  of  the  supervisors 
of  the  cities  and  towns  (1  Bev.  St.  p.  366,  §  1),  and,  therefore,  if  the 
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provision  have  any  meaning,  it  must  refer  to  some  snch  supervisor 
in  the  board  entitled  to  vote.  Further,  the  intent  of  this  provision 
was  to  permit  some  such  supervisor  to  veto,  in  effect,  such  action. 
Such  quasi  veto  power  would  naturally  be  lodged  in  him  who  directly 
represented  the  territory  to  be  affected,  and  hence  in  that  supervisor 
who,  though  he  was  elected  from  a  town,  nevertheless  represented  the 
territory  affected  by  the  resolution.  Now,  the  land  in  question  was 
situated  in  the  town  of  bedford,  and  therefore  the  supervisor  of  that 
town  was  within  the  sense  of  the  statute,  if  it  is  to  be  'given  any 
practical  life  and  force.  Section  1  of  the  general  act  (Laws  1870,  c. 
291)  provides,  "Any  part  of  any  town  or  towns,  not  in  any  incorpo- 
rated village,  ♦  •  •  may  be  incorporated  as  a  village  as  under 
the  provisions  of  this  act,"  etc.  I  think  that  the  expression  of  the 
statute  may  be  held  as  intended  to  describe  the  supervisor  within 
whose  territory  lay  the  village  to  be  affected  by  the  proposed  legisla- 
tion. I  am  permitted  "to  interpret  doubtful  or  obscure  phrases  and 
imperfect  language  in  a  statute  so  as  to  give  effect  to  the  presumed 
intention  of  the  legislature,  and  to  carry  out  what  appears  to  be  the 
general  policy  of  the  law."  McKuskie  v.  Hendrickson,  128  N.  Y.  555, 
558,  28  N.  E.  650.  And  the  practical  question  is  whether  the  pur- 
pose of  the  legislature,  that  some  member  of  the  board  of  supervisors 
of  the  county  who  represented  the  territory  in  question  must  assent 
to  the  proposed  change,  by  his  vote,  hefore  it  could  be  effective,  must 
fail,  in  that  words  which,  though  in  part  properly  described  and  indi- 
cated such  a  member,  in  part  inaccurately  designated  him  as  "of  a 
village."  It  should  not  be  assumed  that  the  legislature  intended  to 
make  such  provision  meaningless  and  absurd  by  a  deliberate  misde- 
scription in  part  of  an  official  title. 

I  think  that  the  learned  special  term  was  right,  and  that  the  order 
must  be  affirmed,  with  costs.  All  concur,  except  SEWELL,  J.,  tak- 
ing no  part. 


CASSIO  V.  BROOKLYN  HEIGHTS  R.  CO. 

(Supreme  Court,  Appellate  Dtvlslon,  Second  Department    March  8,  1901.) 

Btbebt.  Railwatb— Ikjdrt  to  Passenger— CoNXRiBnTOKT  Neglioehcb— Evi- 

DEKCB. 

The  plaintiff,  in  an  action  against  a  street-railway  company  for  per- 
sonal Injuries,  testified  that  he  signaled  the  company's  motorman  to  stop; 
that  the  car  was  stopped,  and  as  be  stepped  on  the  running  board  the 
car  was  suddenly  started,  and  he  was  carried  about  15  feet,  and  struck 
by  a  pillar  of  an  elevated  road.  He  was  facing  In  the  direction  in  which 
the  car  moved.  Several  witnesses  testified  that  the  plaintiff  Jumped  on 
the  car  while  In  motion,  and  swung  himself  along  the  running  board,  and 
that  the  conductor  warned  him  when  he  boarded  the  car  to  look  out 
for  the  pillar.  Held,  that  plaintiff  was  guilty  of  conti'ibutory  negli- 
gence. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Antonio  Cassio  against  the  Brooklyn  Heights  Bailroad 
Company.  From  a  judgment  in  favor  of  plaintiff,  and  an  order  deny- 
ing a  motion  for  new  trial,  defendant  appeals.    Beversed. 
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Argued  before  GOODRICH,  P.  J.,  and  WOODWAED,  HIBSCH- 
BERO,  JENKS,  and  SEWELL,  JJ. 

Charles  A.  Collin,  for  appellant. 
William  O.  Miles,  for  respondent 

JENKB,  J.    The  plaintiff  gained  a  T^dict  for  1200  damages  for 

personal  injuries,  and  this  appeal  is  by  the  defendant  from  the  judg- 
ment and  order  denying  a  new  trial.  In  Kaare  v.  Iron  Co.,  139  N.  Y. 
369,  377,  34  N.  E.  901,  903,  the  court  say: 

"But  where  there  Is  a  vast  preponderance  In  the  evidence  In  favor  of  the 
defendant,  and  the  defense  Is  supported  by  numerous  witnesses  apparently 
entitled  to  credit,  either  unsupported  or  slightly  supported,  the  general  term 
should  exercise  an  Independent  Judgment,  and  give  the  defendant  appealing 
to  it  the  full  benefit  whlcL  the  law,  by  the  right  of  appeal.  Intends  he  should 
have" 

See,  toe,  Black  v.  Railroad  Co.,  44  App.  Div.  333,  60  N.  Y.  Supp.  631; 
Harris- V.  Same,  48  App.  Div.  118,  62  N.  Y.  Supp.  562;  Colvin  t.  Rail- 
road Oo.,  32  App.  Div.  76,  52  N.  Y.  Supp.  698. 

1  am  of  opinion  that  this  judgment  must  be  reversed  on  the  princi- 
ple of  these  decisions,  on  the  ground  that  the  plaintiff  failed  to  show 
his  freedom  from  negligence  contributing  to  the  accident.  The  plain- 
tiff's case  rests  upon  his  own  testimony,  unsupported.  He  testifies 
that  he  stood  on  the  corner  of  a  street ;  that  before  the  car  came  to 
the  corner  he  "did  something  to  make  it  stop;  that  the  car  was 
stoi^d,  and  as  soon  as  he  'got  on  the  car'  it  started  right  away,  and 
before  he  'got  on'";  that  it  was  an  open  car,  with  a  running  board; 
that  he  did  not  enter  the  body  of  the  car;  that  he  had  no  time,  because 
the  car  started  all  at  once,  and  as  soon  as  the  car  started  he  vraa 
struck  by  a  pillar  of  the  elevated  railroad  structure,  and  was  injured. 
He  further  testifies  that  he  was  not  thrown  off  the  car  until  contact 
with  the  pillar;  that  he  remained  in  the  same  attitude  until  such  con- 
tact; that  he  was  carried  about  15  feet  before  he  was  struck;  and 
that  he  was  facing  in  the  direction  in  which  the  car  was  moving.  The 
defendant  called  ten  witnesses.  Two  were  the  conductor  and  the 
motorman,  who  were  not  then  in  the  defendant's  employ;  one  was  an 
employ^  of  the  defendant,  who  was  a  passenger ;  and  the  others  were 
passengers.  All  these  witnesses  testify  directly  that  the  car  was  in 
motion  when  the  plaintiff  boarded  it,  describing  its  speed  from  "or- 
dinary" or  "usual"  to  from  three  or  four  to  six  miles  an  hour.  Sev- 
eral of  these  witnesses  testify  that  the  plaintiff  came  running  after 
the  car,  jumped  on  to  the  side  board,  and,  instead  of  entering  the 
car,  which  was  not  crowded  or  full,  started  to  swing  himself  along 
the  side  board  to  another  and  more  distant  seat,  and  while  so  doing 
he  came  in  contact  with  the  pillar.  Bedell  says  there  was  a  seat  di- 
rectly alongside  of  the  plaintiff.  Several  witnesses  testify  that  the 
conductor  warned  him  as  he  jumped  on  the  car  to  "look  out  for  the 
elevated  railroad  post."  Thus  the  evidence  is  clearly  preponderant 
that  the  car  was  in  motion  at  the  time  the  plaintiff  jumped  on  it;  that 
plaintiff  did  not  then  enter  the  car,  as  he  might  have  done,  but  swung 
himself  along  the  running  board ;  that  the  conductor  cried  out  to  him, 
as  soon  as  he  boarded  the  car,  to  look  out  for  the  posts;  and  the  plain- 
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tiff  testifies  himself  that  he  was  facing  in  the  direction  that  tlie  car 
was  going.  The  motorman  did  not  see  the  plaintiff,  and  received  n* 
signal  to  stop  the  car.  The  plaintiff  nm  at  the  car  from  the  side^ 
or  after  it,  while  it  was  in  motion.  There  is  no  evidence  from  which 
a  person  of  ordinary  care  or  prudence  would  have  been  justified  in  the 
bdief  that  the  car,  then  in  motion,  would  come  to  a  standstill  before 
reaching  the  pillar.  In  my  opinion,  the  conduct  of  the  plaintiff,  undw 
the  facts  established  by  the  defendant,  was  negligent,  and  contributed 
to  the  collision  that  was  the  sole  cause  of  his  injury.  Moylan  v.  Bail- 
road  Co.,  128  N.  Y.  684,  27  N.  E.  977;  Murphy  v.  Railroad  Co.,  6  Misc. 
Eep.  298,  26  N.  Y.  Supp.  783,  affirmed  in  149  N.  Y.  C09,  44  N.  E.  1126. 
The  judgment  and  order  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event.  All  concur,  except  SEWELL^  J^  tak- 
ing no  part 


MEHBLB  T.  BROOKLYN.  Q.  G  ft  8.  B.  GO. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  8,  190L) 

Stbket  Railroads— Injory  to  Pedestrian— Neomgence—Evidekcb. 

A  person  whose  hearing  was  not  good  was  walking  along  a  footpath 
near  a  street-car  track,  and  suddenly  started  diagonally  across  the  track, 
when  an  approaching  car  was  about  10  feet  away,  and  was  struck  by 
the  car  fender.  He  could  not  say  that  he  had  looked  around  within  five 
minutes  of  the  time  of  the  accident  He  heard  no  gong.  The  car  was 
going  at  from  four  to  seven  miles  an  hour,  and  was  stopped  within  halt 
its  length  after  striking  plaintiff.  The  gong  was  rang  repeatedly  from 
a  distance  of  250  feet  up  to  the  place  of  the  accident  The  car  fender 
was  3  feet  long  and  extended  a  Uttle  over  the  track.  Held,  that  a  verdict 
for  the  plaintlft  was  contrary  to  the  weight  of  the  evidence. 

Appeal  from  trial  term.  Kings  county. 

Action  by  Henry  Mehrle  against  the  Brooklyn,  Qneens  County  & 
Suburban  Railroad  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.    Reversed.  

Argued  before  GOODRICH,  P.  J.,  and  WOODWAED,  HIBSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

John  L.  Wells,  for  appellant. 
Abram  H,  Dailey,  for  respondent. 

JENKS,  J.  This  action  is  based  upon  negligence,  and  the  appeal 
is  from  a  judgment  entered  upon  a  verdict  for  the  plaintiff  for  foOO 
damages  for  personal  injuries.  The  plaintiff  complained  that  while 
a  traveler  on  a  public  street  in  the  borough  of  Brooklyn  he  was  struck 
by  a  car  of  the  defendant  because  of  negligence  and  carelessness  in 
running  and  operating  said  car  at  a  "high,  unlawful,  and  dangerous 
rate  of  speed,  in  utterly  failing  to  ring  any  bell  or  give  any  signal 
of  its  approach,  although  the  plaintiff  Was  in  plain  sight  of  defend- 
ant's motorman,  who  knew  and  saw  the  position  in  which  plaintiff 
was  placed  by  reason  of  the  obstructed  condition  of  the  street  along 
which  he  was  walking,  and  that  defendant  was  also  negligent  in  hav- 
ing and  maintaining  an  unnecessarily  wide  fender  upon  said  car,  ex- 
tending beyond  said  car  onto  the  street."  The  plaintiff's  case  rests 
upon  his  own  testimony.    He  did  not  show  that  just  previous  to  the 
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accident  the  speed  of  the  car  was  "high"  or  "nnlawfnl"  or  "danger- 
ons."  On  the*  other  hand,  the  conductor  of  the  car,  who,  at  the  time 
of  the  trial  was  not  in  the  employ  of  the  defendant,  testifies  that  the 
rate  of  speed  was  moderate, — ahont  four  or  five  miles  an  hour.  The 
motorman,  who  had  also,  at  the  time  of  the  trial,  left  the  defend- 
ant's service,  testifies  that  the  car  was  not  going  fast, — about  six  or 
seven  miles  an  hour,  and  not  better  than  the  regular  time.  Mrs. 
Wood,  a  passenger  who  traveled  on  the  road  a  great  deal,  testifies 
that  the  car  was  going  at  an  ordinary  rate  of  speed, — ^the  rate  generally 
traveled.  Mrs.  Jann,  a  passenger,  testifies:  "This  car  was  just  the 
right  sort;  it  was  too  slow  for  me.  I  wanted  to  go  faster,  because 
I  wanted  to  go  quicker."  The  plaintiff  testifies,  on  cross-examination: 
"Q.  And  the  car  stopped  pretty  quick,  didn't  it,  Mr.  Mehrle,  after 
you  fell  into  it?  A.  Well,  it  wasn't  long;  and  I  was  still  in  the 
fender  when  the  car  stopped."  When  the  car  stopped,  the  conductor 
saw  him  "laying  down  alongside  of  the  car,  ♦  •  •  eight  or  ten 
feet  from  the  front  end  of  the  fender."  The  motorman  said  that  they 
went  the  length  of  the  fender  after  the  plaintiff  was  struck,  and  that 
lie  "was  right  by  close  to  my  fender  when  I  stopped."  Mrs.  Wood 
says  that  after  the  car  struck  the  plaintiff  it  went  about  half  a  car's 
length.  "The  car  didn't  go  more  than  half  its  length."  Mrs.  Jann 
said  that  when  the  car  stopped  the  plaintiff  was  "up  in  the  middle 
of  the  car";  he  was  "right  in  the  middle  of  the  car."  The  car  went, 
after  he  Ml,  "half  the  length  of  the  car." 

TJie  next  question  requires  an  examination  of  the  testimony  as  to 
whether  the  defendant  "utterly  failed  to  ring  any  bell  or  give  any 
signal  of  the  approach"  of  the  car.  The  plaintiff  says  that  he  did  not 
hear  the  car.  "My  hearing  isn't  as  good  as  when  I  was  young.  I 
know  it  ain't  good.  *  *  •  I  didn't  hear  any  noise  whatever." 
The  motorman  testifies:  "I  got  up  to  200  or  250  feet — something 
like  that — away  from  him  when  I  started  to  ring  the  bell;"  and  that 
at  the  time  the  plaintiff  "slanted  up  the  track"  he  was  ringing  the 
bell.  "I  rang  the  bell.  I  rang  about  two  hundred  feet.  All  the 
while  I  was  ringing  that  bell.  We  had  the  gong  that  we  generally 
Lave  on  a  trolley  car."  Mrs.  Jann  testifies  that  "the  bell  was  ring- 
ing before,  when  the  man  was  walking  along,  but  whether  it  was  in 
that  minute  I  don't  know.  The  bell  was  ringing  when  the  man  was 
walking.  When  the  motorman  see  the  other  man  walking,  he  rang 
the  bell."  On  rebuttal,  the  attention  of  plaintiff  was  first  called  to 
the  ringing  of  the  bell  by  the  following  question:  "Q.  He  [the  motor- 
man]  testified  that  he  rang  the  gong,  sounding  the  gong  clear  up  to 
the  time  when  he  came  up  to  jvu,  and  you  turned  around  uud  looked 
right  towards  this  car,  just  before  it  hit.  Is  that  so?  A.  No,  sir." 
This  question  embodies  further  facts  than  whether  the  bell  was  rung, 
and  the  answer  is  not  a  categorical  denial  of  the  testimony  that  the 
bell  was  rung.  In  any  event,  it  is  entirely  negative  in  its  character, 
and  raises  no  question  for  the  jury  (Van  Patten  v.  Railway  Co.,  80 
Hun,  494,  30  N.  Y.  Supp.  601);  for  it  does  not  appear  that  the  plain- 
tiff was  either  watching  or  listening  or  looking  for  the  signal.  See, 
too,  De  Grew  t.  Eailroad  Ck>.,  49  App.  Div.  29,  31,  63  N.  Y.  Supp. 
29«. 
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There  is  no  evidence  that  the  defendant  had  and  maintained  an  on- 
necessarily  wide  fender  on  the  car.  The  only  testimony  touching  the 
fender  is  that  of  the  conductor  on  cross-examination,  that  the  fender 
was  "about  three  feet  long,  and  one  of  those  rope  fenders,"  and  the 
testimony  of  the  plaintiff  that  the  fender  "extends  a  little  over  the 
track."  .. 

The  plaintiff,  while  walking  on  Manhattan  avenue  (on  which  there 
was  no  sidewalk),  near  the  car  tracks,  came  to  a  puddle  of  water,  with 
some  stepping  stones  therein,  and  was  crossing  on  the  stepping  stones, 
when  the  car  came  up  behind  him,  and  the  right-hand-side  of  the  fend- 
er struck  his  left  leg.  It  had  rained  the  night  before,  and  the  puddle 
was  10  or  12  feet  long,  and  from  3  to  5  feet  wide,  extending  up  to  the 
track.    His  counsel  asked  him: 

"Why  didn't  you  walk  around  on  the  rlgbt-band  side  of  this  puddle  of  water? 
A.  I  didn't  hear  no  car  behind  me.  There  was  a  path  over  to  the  right  of  this 
puddle  of  water,  but  it  wasn't  even.  •  •  •  There  was  a  dump.  •  •  • 
I  am  sure  I  looked  more  than  once  back.  •  •  •  I  can't  say  exactly  whether 
I  looked  back  within  five  or  six  minutes  at  the  time  the  car  came  along." 

The  motorman  testifies  that  "he  took  a  sort  of  slant  up  towards 
my  track." 

Mrs.  Wood,  a  passenger,  testifies: 

"I  first  6aw  this  old  gentleman  walking  along  the  road,  on  the  foot  path. 
For  a  long  distance  I  saw  him  walking  there.  I  saw  bim  when  he  changed 
his  course.  He  started  to  cross  the  street  diagonally  from  right  to  left.  He 
was  walking  along  the  road,  and  attempted  to  cross  the  track  diagonally  from 
right  to  left,  as  near  as  I  can  tell  about  eight  or —  The  car.  when  he  attempted 
to  cross,  was  about  eight  or  ten  feet  more — ^at  least  that  much — away,  in  mjr 
Judgment.  •  •  •  and  that  was  the  time  when  he  turned  and  started  to 
cross  the  track;  attempted  to  cross  dlagouaily  across  the  track.  •  *  *  I 
saw  the  car  wlien  It  came  in  contact  with  the  man.  It  seemed  to  be  about 
the  right-hand  comer  of  the  fender,  at  the  front  of  the  fender.  •  •  •  He 
was  on  the  footpath  when  he  started  to  cross.  •  •  •  He  walked  diag- 
onally, when  be  clianged  his  course  almost  a  direct  angle." 

The  witness  Jann  gave  substantially  the  same  testimony,  adding 
that  "he  didn't  make  much  steps  to  the  car,  because  if  he  had  made 
many  steps  he  would  have  come  over." 

The  plaintiff  himself,  on  cross-examination,  was  interrogated  on 
this  subject,  and  fenced  with  counsel: 

"Q.  Did  you  make  any  effort  to  get  over  across  the  street  before  you  were 
struck  with  this  car?  A.  How  the  deuce  could  I,  when  I  didn't  hear  the  car 
striking  me?  How  could  I  make  any  effort?  Q.  At  the  time  you  were  struck 
with  the  car,  did  you  start  to  cross  over  on  the  other  side  of  the  street?  A.  I 
alw.ays  wait  until  the  car  passes  by.  Q.  Did  you  at  any  time  start  to  cross 
over  to  get  on  the  other  side,  or  to  get  over  on  the  other  side  of  the  track,  on 
Metropoiitan  avenue?  A.  I  may  have  tried  that,  but  when  I  saw  that  It 
wouldn't  help  I  stayed  bade.  Q.  You  may  have  tried  to  get  across,  and  when 
you  saw  you  couldn't —  A.  Well,  then,  I  stayed  back.  Q.  And  how  wide — 
what  space  was  there — between  the  right-band  railway  track  and  the  puddle 
of  water?  How  much  space  was  there?  A-  The  water  went  up  to  the 
track." 

I  cannot  put  my  finger  upon  any  negligence  of  the  defendant.  I 
think  that  tiie  motorman  was  not  bound  to  foresee  that  this  way- 
farer, who  had  been  walkinf?  in  the  street,  without  a  sidewalk,  parallel 
with  the  tracks,  would  suddenly  deflect  his  course,  and  step  to  the 
left  in  the  puddle,  and  onto  the  railroad  track,  especially  as  there 
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was  a  path,  though  an  uneven  one,  at  his  right  hand.  The  evidence 
is  clearly  preponderant  that  the  motorman  rang  the  bell,  and  pro- 
ceeded slowly,  and  stopped,  after  the  plaintiff  was  hit  by  the  fender, 
within  a  very  few  feet.  Unless  the  motorman  was  bound  to  bring 
the  car  to  a  standstill  when  he  saw  the  plaintiff,  or  at  some  time  as 
he  approached  him,  and  before  the  plaintiff  even  sought  to  turn  into 
the  track,  I  see  no  fault  to  be  attributed  to  his  conduct.  The  car 
could  not  turn  out  of  the  tracks.  And  the  rule  did  not  require  the 
motorman  to  employ  every  possible  precaution,  but  only  such  pre- 
caution as  a  reasonable  man  would  exercise.  Schmidt  v.  Railway 
Co.,  132  N.  Y.  566,  568,  30  N.  E.  389.  The  danger  of  collision  could 
not  have  been  apparent  until  the  instant  when  the  plaintiff  changed 
his  course,  and  tiien  the  car  was  only  8  or  10  feet  away.  Until  that 
time,  then,  he  was  not  called  upon  to  bring  his  car  to  a  standstill. 
Stabenau  v.  Kailroad  Co.,  155  N.  Y.  511,  514,  50  N.  E.  277;  Fenton 
v.  Railroad  Co.,  126  N.  Y.  625,  26  N.  E.  967.  The  motorman  was  not 
bound  to  assume  that  the  plaintiff  would  recklessly  or  heedlessly 
walk  into  danger.  Hickman  v.  Railroad  Co.,  36  App.  Div.  376,  56 
N.  Y.  Sopp.  751;  citing  Chrystal  v.  Railroad  Co.,  105  N.  Y.  164,  11 
N.  E.  380.  On  the  other  hand,  the  plaintiff  failed  to  show  reasonable 
care  on  his  part.  He  did  say  that  he  "looked  back  several  times." 
He  also  says  that  he  didn't  hear  any  car.  But  the  record  of  his  cross- 
examination  reads:  "Q.  Didn't  you  know  that,  as  you  walked  along 
the  track  there,  there  was  apt  to  be  a  car  come  up  from  behind  any 
time?  A.  I  wasn't  thinking  of  that."  On  redirect  examination  he 
was  asked:  "Q.  About  how  many  times  did  you  look  back?  A.  Oh. 
maybe  I  looked  back  a  dozen, — maybe  more,  maybe  less;  I  don't 
know."  On  recross-examination  he  said :  "I  can't  say  exactly  about 
this  looking.  Every  time  when  I  am  out  I  look  around.  Why,  even 
if  I  walk  on  the  sidewalk,  and  not  on  the  railroad  track,  and  I  hear 
something  behind  me,  I  look  around  to  see  what  is  behind  me. 
•  •  •  Q.  You  didn't  make  any  particular  note  of  this  day  or  of 
any  other  day?  A.  Why,  I  couldn't,  nor  no  other  living  man,  I  think." 
The  plaintiff  also  testifies :  "My  hearing  isn't  as  good  as  when  I  was 
young;  I  know  it  ain't  good."  But  we  said  in  Hickman  v.  Railroad 
Co.,  supra,  per  Woodward,  J.:  "And  the  fact,  if  it  was  a  fact,  that 
she  [the  plaintiff]  was  somewhat  hard  of  hearing,  only  increased  her 
obligation  to  make  such  use  of  her  eyes  as  was  intended  to  avoid  dan- 
ger." I  think  that  the  plaintiff  fell  short  of  the  reasonable  care  and 
caution  due  from  him  under  the  circumstances.  McClain  v.  Railroad 
Co.,  116  N.  Y.  459,  465.  22  N.  E.  1062;  Jager  v.  Railroad  Co.,  84  Hun, 
307,  32  N.  Y.  Supp.  304;  Doyle  v.  Railway  Co.,  5  App.  Div.  601,  39 
N.  Y.  Supp.  440.  For  these  reasons,  I  am  of  opinion  that  we  are 
justified  in  reversing  this  judgment,  as  the  verdict  was  flagrantly 
against  the  weight  of  evidence.  Colvin  v.  Railroad  Co.,  33  App.  Div. 
76,  52  N.  Y.  Supp.  698. 

Judgment  and  order  reversed,  and  new  trial  granted,  coats  to  abide  tbe 
event.    All  concur,  except  SBWBI/L,  J.,  taking  no  part. 
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In  re  LAINO. 

(Bnpreme  Coort,  Appellate  DtrlBion,  Second  Department    March  8,  1901.) 

Tbubtb— WiL-LS— AproiHTME^T  OP  New  Trcstek — Power  of  CorBT. 

A  will  created  a  trust  In  testator's  executors  In  fayor  of  bis  daughter, 
and  on  the  death  of  the  latter  it  was  adjudged  that  the  trust  fund  be- 
longed to  testator's  heirs,  and  should  be  allotted  to  them.  Thereafter 
the  trustees  died,  and  an  heir  and  devisee  prayed  the  appointment  of  a 
trtistee  to  dietrllrute  the  property  among  the  Interested  parties,  84  In  num- 
ber, as  authorized  by  the  ^-lU.  Held,  that  an  order  of  the  supreme  court 
appointing  such  a  trustee  was  antborlzed  by  laws  1882,  c.  185. 

Appeal  from  special  term,  Kings  county. 

Application  by  Emily  M.  Laing  for  the  appointment  of  a  trustee 
under  the  last  will  of  James  Ferris,  deceased.  From  an  order  deny- 
ing a  motion  for  reargument,  Henry  Ferris  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWABD,  HIBSCH- 
BEEG,  JENKS,  and  SEWELL,  JJ. 

P.  A.  Hargous,  tor  appellant. 
Irving  Washburn,  for  respondent. 

GOODEICH,  P.  J.  This  appeal  involves  the  question  whether  the 
special  term  was  justified  in  appointing  a  new  trustee  of  a  testa- 
mentary fund  in  place  of  Glaiboi-ne  Ferris,  deceased.  The  appellant 
claims  that  there  is  no  necessi^  for  any  appointment.  Briefly  stated, 
the  essential  facts  are  that  James  Ferris,  by  the  ninth  clause  of  his 
will,  created  a  trust  fuod  for  his  daughter,  Sarah,  in  the  bands  of 
Claiborne  Ferris  and  others,  his  executors.  They  are  now  all  dead. 
By  a  judgment  of  the  supreme  court  in  1897,  in  an  action  to  construe 
the  wUl,  it  was  adjudged  that  as  Barah  had  died  in  1889  this  trust 
fund  belonged  to  the  heirs  of  James  Ferris,  and  should  be  allotted 
to  them.  The  fund  remained  in  possession  of  Claiborne  Ferris,  un- 
distributed, up  to  the  time  of  his  death,  in  1899.  In  it  is  the  sum  of 
$5,333,  received  from  the  city  on  condemnation  proceedings  of  prop- 
er^ on  Bayard  street  The  petitioner,  one  of  the  children  of  the  testa- 
tor, and  a  devisee  nnder  the  will,  prayed  for  the  appointment  of  a 
new  trustee,  for  the  purpose  of  racecuting  and  carrying  out  the  pro- 
visions of  the  ninth  clause  of  the  will;  that  is,  to  distribute  the  fund 
among  34  parties  interested.  Apparently,  all  these  parties  except  the 
ap{)eliant  assented  to,  or  did  not  dissent  from,  the  distribution  of  the 
fund  through  a  substituted  trustee;  and  the  court  appointed  a  new 
trustee,  for  the  pui-pose  of  executing  and  carrying  out  the  trust,  and 
directed  the  sum  of  ?100  costs  to  be  paid  to  the  petitioner  out  of  the 
funds.    A  motion  for  a  rearjiument  was  made  and  denied. 

Upon  the  death  of  the  trustees  the  tru.st  devolved  upon  the  supreme 
court,  and  the  court  had  power  to  appoint  a  new  trustee  (chapter  185, 
Laws  1882),  and  its  selection  of  a  proper  person  is  in  a  large  measure 
a  matter  of  discretion  (Milbank  v.  Crane,  25  How.  Prac.  193). 

There  seems  to  be  no  good  reason  for  interference  with  the  order  of 
the  special  term,  either  as  to  the  appoinlment  of  a  new  trustee  or  as 
to  the  allowance  of  costs,  and  the  order  should  be  affirmed,  with  costs. 
All  concur,  except  SEWELL,  J.,  taking  no  part. 
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(34  Misc.  Rep.  251.) 

In  re  BAIMOS. 

(Snpreme  Court,  Special  Term,  Monroe  County.    March,  1901.) 

1.  DtyoBCB—DBOBEB— Motion  fob  Modification— Noticb. 

Laws  1807,  c.  452,  authorizes  a  court  in  wblcli  a  judgment  of  divorce 
has  been  rendered  to  modify  a  decree  allowing  the  party  for  whose  mis- 
conduct the  decree  was  rendered  to  remarry,  but  does  not  provide  that 
notice  to  the  adverse  party  shall  be  necessary.  Code  Civ.  Proc.  {  780, 
provides  that,  where  a  special  provision  Is  not  otherwise  made  by  law  or 
by  the  general  rules  of  practice,  notice  of  a  motion  must  be  served  at  least 
eight  days  before  the  time  for  hearing.  Held,  that  section  780  does  not 
require  the  service  of  notice  of  a  motion  to  modify  a  decree  of  divorce, 
80  as  to  allow  defendant  to  remarry,  since  It  applies  only  to  cases  in  which 
notice  is  necessarr. 

%.  Bahs. 

An  order  modifying  a  decree  of  divorce  in  favor  of  plaintiff  for  defend- 
ant's adultery  was  granted  six  years  afterwards,  allowing  defendant  to 
remarry.  The  original  decree  reserved  the  question  of  alimony,  but  dur- 
ing the  six  .veanj  plaintiff  had  made  no  application  for  the  allo-n-nnce. 
Beld,  that  the  contention  that  plaintiff  was  entitled  to  notice  of  defend- 
ant's application,  on  the  ground  that  the  modification  of  the  decree  Inter- 
fered with  her  rlglit  to  subsequently  apply  for  alimony,  cannot  be  sus- 
tained, since  the  modification  In  no  way  affected  her  right  to  alimony. 

Action  by  Irene  B.  Salmon  against  William  B.  Salmon.  Decree 
awarding  plaintiff  a  divorce.  Motion  by  plaintiff  to  set  aside  an 
order  modifying  the  decree,  allowing  defendant  to  remarry.  Motion 
denied. 

William  A.  Sutherland,  for  plaintiff. 
J.  B.  M.  Stephens,  for  defendant. 

DAVY,  J.  A  single  question  of  law  Is  presented  npon  this  mo- 
tion, and  that  is  whether  the  court  had  power  to  grant  the  order 
modifying  the  judgment  of  divorce  obtained  herein  so  as  to  permit 
the  defendant  to  marry  again,  without  giving  notice  of  the  application 
thereof  to  the  plaintiff.  The  statute  upon  which  this  judgment  was 
modified  provides  that: 

"■Whenever  a  marriage  has  been  or  shall  be  dissolved,  pnrsttant  to  the  pro- 
visions of  this  article,  the  complainant  may  marry  again  during  the  lifetime 
of  the  defendant;  but  no  defendant  convicted  of  adultery  shall  marry  again 
until  the  death  of  the  complainant,  unless  the  court  in  which  the  judgment  of 
divorce  was  rendered  shall  In  that  respect  modify  such  judgment,  which 
modiflcation  shall  only  be  made  upon  satisfactory  proof  that  five  years  have 
elapsed  since  the  decree  of  divorce  was  rendered,  and  that  the  conduct  of  the 
defendant  since  the  dissolution  of  said  marriage  has  been  uniformly  good." 
Chapter  452,  Laws  1897. 

The  defendant's  application  for  a  modiflcation  of  the  decree  was 
based  upon  his  verified  petition,  addressed  to  the  supreme  court,  show- 
ing that  five  years  had  elapsed  since  the  decree  of  divorce  was  ren- 
dered, and  that  since  the  dissolution  of  his  marriage  he  has  lived  with 
his  father's  family,  and  has  been  enga$;ed  in  the  management  of  one 
of  Ms  father's  stores,  which  is  located  in  the  Powers  Block,  in  the 
city  of  Kochester.  Accompanying  the  petition  were  eight  affidavits 
of  well-known  business  men  of  said  city,  all  of  whom  are  men  of  ex- 
cellent character,  who  swore  that  they  had  been  acquainted  with  the 
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defendant  a  number  of  years,  and  that  his  condnct  and  manner  of 
life  since  the  decree  of  divorce  was  rendered  have  been  exemplary  and 
uniformly  good.  Upon  these  papers  and  proof  of  tiie  good  character 
of  the  woman  whom  the  defendant  intended  to  marry,  the  court  grant- 
ed an  order  modifying  the  decree. 

It  is  urged  that  the  plaintiff  has  been  prejudiced  by  the  granting  of 
the  order,  and  therefore  the  order  is  absolutely  void.  The  rule  is  that 
a  void  order  is  one  that  the  court  has  no  power  to  make;  an  irreg- 
ular order  is  one  that  the  court  has  jurisdiction  to  grant,  but  which 
is  unauthorized  by  reason  of  a  failure  to  comply  with  some  statutory 
requirement.  In  all  cases  where  the  court  has  acquired  jurisdiction 
in  an  action  or  proceeding,  its  order  made  or  judgment  entered  there- 
in is  valid  and  enforceable,  and  affords  protection  to  all  persons  act- 
ing under  it,  although  it  may  afterwards  be  set  aside  or  reversed  as 
erroneous..  Fischer  v.  Langbein,  103  N.  Y,  90,  8  N.  E.  251.  Even 
where  notice  of  motion  is  required,  the  order  may  be  allowed  to  stand 
if  it  is  made  to  appear  upon  the  motion  to  vacate  it  that  the  adverse 
party  was  in  no  wise  prejudiced.  If  it  had  been  the  design  of  the 
legislature  that  the  plaintiff  should  have  notice  of  the  application,  it 
would  have  been  inserted  in  the  act.  It  is  evident  from  the  language 
of  the  act  that  no  notice  is  required  to  be  given  to  the  adverse  party; 
neither  does  the  CJode  of  Civil  Procedure  nor  the  general  rules  of 
practice  require  notice  to  be  given  upon  such  an  application.  Sec- 
tion 780  of  the  Code  of  Civil  Procedure  applies  to  cases  in  which  no- 
tice is  necessary,  and  for  which  special  provision  has  not  otherwise 
been  made  by  law  or  by  the  general  rules  of  practice.  It  will  be  seen 
from  an  examination  of  rule  37  that  it  no  more  defines  the  cases  in 
which  the  necessity  exists  for  serving  notice  of  motion  than  section 
780  does.  There  are  many  applications  for  orders  as  to  which  no 
special  provision  exists  under  the  law  or  the  general  rules  of  prac- 
tice requiring  notice  to  be  given.  When  applications  are  made  ex 
parte  for  such  orders,  much  depends  upon  the  particular  facts  pre- 
sented, and  the  circumstances  under  which  the  application  is  made, 
whether  notice  is  necessary  to  be  given  to  the  adverse  party  or  not. 
It  seems  to  me  that  the  real  test  of  the  necessity  of  giving  notice  in 
a  case  not  specifically  provided  for  by  law  or  the  general  rules  of  prac- 
tice is  whether  the  adverse  party  is  affected  by  the  order.  In  this 
case  the  plaintiff  has  not  been  prejudiced  or  affected  in  the  least  by 
the  modification  of  the  decree.  There  was  no  necessity,  therefore, 
for  giving  her  notice  of  the  motion.  The  original  decree  reserved  the 
question  of  alimony  for  further  consideration.  Nearly  six  years  have 
passed  since  it  was  granted,  and  no  application  has  been  presented  to 
the  court  for  alimony  until  this  motion  was  made.  But,  notwith- 
standing this  long  delay,  I  am  inclined  to  think  that  the  defendant  is 
not  released  from  the  provisions  in  the  original  decree  pertaining  to 
alimony,  unless  the  plaintiff,  by  her  own  acts  or  neglect,  is  estopped 
from  enforcing  it.  The  clause  prohibiting  him  from  remarrying  is 
simply  the  language  of  the  statute  embodied  in  the  decree.  It  is  no 
part  of  the  relief  demanded  in  the  complaint.  It  is  a  matter  over 
which  the  plaintiff  and  the  court  had  no  control  whatever.  The  stat- 
ute imposes  this  restriction,  which  is  in  the  nature  of  a  punishment 
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for  his  misconduct.  The  plaintiff,  therefore,  has  no  interest  in  the 
penalty.  It  is  a  matter  that  pertains  to  the  public,  and  not  to  any 
individual.  In  Winans  v.  Winans,  124  N.  Y.  140,  26  N.  E.  293,  it  is 
stated  that  the  rule  which  governs  any  ordinary  case  is  not  to  be 
strictly  applied  in  actions  for  divorce.  The  rights  of  the  parties  to, 
the  record  are  not  alone  to  be  considered.  The  public  is  to  be  re- 
garded as  a  party,  and  must  be  so  treated  by  the  court;  and  for  this 
reason  the  court  is  invested  with  wider  discretion  in  the  control  of 
Buch  cases  than  of  others.  The  statute  under  which  this  application 
was  made  provides  how  the  defendant,  after  the  expiration  of  five 
Tears  from  the  granting  of  the  decree,  may  be  relieved  from  the  pen- 
alty. It  does  not  require  notice  to  be  given  to  the  adverse  party. 
The  court,  in  its  discretion,  upon  satisfactory  proof  that  the  defend- 
ant's character  has  been  uniformly  good  for  five  years  since  the  decree 
was  rendered,  may  grant  an  order  modifying  the  judgment,  permitting 
him  to  marry  again.  The  plaintiff  in  this  case  has  lost  no  rights. 
Bhe  is  left  precisely  in  the  same  position  she  would  have  been  if  the 
decree  had  not  been  modified.  Under  such  circumstances  it  would 
have  been  an  idle  and  useless  ceremony  to  have  served  notice  of  mo- 
tion on  her. 

It  is  a  fundamental  rule  that  statutes  should  be  construed  so  as  to 
give  effect  to  the  purpose  of  the  lawniakers.  In  passing  this  act  the 
lawmakers  evidently  reached  the  conclusion  that  it  was  better  for  the 
public  that  a  person  who  had  been  divorced  should  be  permitted  to 
marry  again,  providing  that  person  maintained  a  good  character  for 
five  years  after  the  dissolution  of  the  marriage.  The  act  contem- 
plates the  holding  out  of  an  inducement  to  the  party  to  reform,  and 
become  a  good  citizen;  and  by  so  doing,  after  a  certain  period,  he 
may,  upon  application  to  the  court,  be  relieved  from  the  penalty. 
The  object  of  ibe  provisions  of  this  act  was  to  enlarge,  rather  than  to 
restrict,  the  power  of  the  court.  This  policy,  it  seems  to  me,  is  much 
more  wholesome  to  the  public  morals  than  to  prohibit  a  party  from 
remarrying  until  after  the  death  of  the  plaintiff,  especially  when  the 
law  pertaining  to  this  penalty  can  be  so  easily  evaded  by  the  divorced 
parties  by  simply  going  into  some  one  of  the  adjoining  states,  and 
there  remarrying,  and  then  returning  to  this  state,  and  residing  here. 
Such  a  course,  however,  is  not  to  be  commended,  but  it  has  the  sanc- 
tion of  the  law.  The  courts  of  this  state  uphold  and  sustain  such 
marriages.  It  is  a  rule  of  law  well  settled  that,  if  the  marriage  was 
valid  under  the  laws  of  the  state  where  it  took  place,  it  is  also  valid 
under  the  laws  of  this  state,  and  that  the  provisions  of  our  statute 
prohibiting  the  second  marriage  of  a  person  divorced  on  the  ground 
of  his  or  her  adultery  during  the  life  of  the  former  husband  or  wife, 
and  declaring  such  marriage  void,  has  no  application,  as  such  restric- 
tion is  in  the  nature  of  a  penalty,  and  could  have  no  effect  outside  of 
this  state.  Van  Voorhis  v.  Brintnall,  86  N.  Y.  18;  Thorp  v.  Thorp, 
90  N,  Y.  602.  It  is  a  general  rule  of  law  that,  where  a  marriage  con- 
tract is  entered  into  in  another  state,  if  valid  according  to  the  laws 
of  that  place,  it  is  valid  everywhere.  It  was  remarked  by  Judge 
Danforth  in  Van  Voorhis  v.  Brintnall,  supra,  that  there  is  nothing  in 
the  gtatnte  to  indicate  an  intention  of  the  legislature  to  reach  beyond 
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the  state  to  inflict  a  penalty,  nor  an  intent-to  impress  the  citizen  witli 
the  prohibition  as  to  make  an  act  which  is  innocent  and  valid  where 
performed  an  offense  when  he  returns  to  this  state.    I  am  inclined  to 
think  that  the  order  cannot  be  assailed  for  want  of  jnrisdiction  or 
power  of  the  court  to  entertain  the  application.    If  the  order  mod- 
ifying the  decree  had  affected  a  substantial  right  of  the  plaintiff,  it 
would  have  been  irregular  to  have  granted  it  without  notice.    Aa  her 
rights  and  interests  are  not  affected  by  the  modified  decree,  and  as 
there  was  no  violation  of  the  provisions  of  any  statute,  or  unlawful 
exercise  of  jurisdiction  by  the  court  in  modifying  it,  the  order,  there- 
fore, is  not  void,  nor  the  proceedings  irregular.    The  effect  of  setting 
aside  this  order  as  null  and  void  would  result  not  only  in  punishing 
the  defendant,  but  also  his  present  wife,  who  is  an  innocent  party; 
and  it  might  result  in  declaring  the  child  or  children,  if  any,  of  the 
{Hresent  marriage  illegitimate. 

This  motion,  therefore,  must  be  denied,  but  without  prejudice  to  the 
plaintiff  to  renew  the  motion  for  alimony  at  such  time  as  she  may  be 
advised. 


(58  App.  Dlv.  266.) 

ISRAEL  et  aL  v.  METROPOLITAN  BLBVATBD  ET.  OO.  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    March  8,  1901.) 

Pabties— Joinder  of  Plaimtiffs. 

Where,  after  commencement  of  action  against  an  elevated  railway  com- 
pany by  I.,  owner  of  abutting  property,  for  damages  and  Injunction,  he 
conveys  the  property  to  A.,  and  makes  an  agreement  that  she  shall  have 
part  of  the  damages  he  recovers  in  the  action,  there  is  no  error  In  refus- 
ing her  petition  to  be  made  a  plaintiff  therein,  she  claiming  no  rights  ex- 
cept under  her  agreement  with  him,  and  he,  after  his  conveyance,  having 
no  right  to  recover  except  for  trespasses  on  hU  easements  prior  to  com- 
mencement of  the  action;  Code  Civ.  Proa  (  756,  providing,  in  case  of  a 
transfer  of  interest,  the  action  may  be  continued  by  the  original  party, 
unless  the  court  sees  flt  to  direct  otherwise. 

Appeal  from  special  term,  New  York  county. 

Action  by  Hyman  Israel  against  the  Metropolitan  Elevated  Kail- 
way  Company  and  another.  From  an  order  denying  petition  of  Eliza- 
betil  M.  Anderson  to  be  permitted  to  be  joined  as  a  party  plaintiff 
and  to  serve  a  supplemental  complaint,  both  plaintiff  and  petitioner 
appeal.    AfSrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  EUMSEY,  McLAUGHLIN, 
O'BRIEN,  and  INGRAHAM,  JJ. 

William  B.  Hornblower,  for  appellants. 
Arthur  0.  Townsend,  for  respondents. 

KUMSEY,  J.  This  is  the  usual  action  against  an  elevated  rail- 
road company  for  injunction  and  damages.  Israel,  the  plaintiff,  was 
the  owner  of  the  premises  on  the  24th  of  AprD,  1891,  when  he  brought 
this  action.  The  answer  was  served  on  the  5th  of  May,  1891.  The 
case  was  tried  in  October,  1892.  The  complaint  was  dismissed,  and 
the  judgment  dismissing  the  complaint  was  affirmed  by  the  general 
term  of  the  court  of  common  pleas  in  January,  1895.    An  appeal  was 
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taken  to  the  court  of  appeals,  where  on  the  18th  of  April;  1899,  the 
judgment  was  reversed,  and  a  new  trial  granted,  witii  costs.  The 
new  trial  seens  to  have  been  granted  upon  the  ground  that  the  un- 
contradicted evidence,  showed  that  the  plaintiff  had  sustained  sub- 
stantial injury  to  the  premises,  and  that  he  should  have  had  an  in- 
junction and  damages  to  a  substantial  amount  Pending  this  appeal, 
and  on  the  6th  of  June,  1896,  Israel  sold  the  property  to  one  Stimpson. 
Two  days  afterwards  Stimpeon  sold  to  Cole,  and  on  the  7th  of  De- 
cember, 1899,  Cole  conveyed  to  Mrs.  Anderson,  who  is  now  the  owner 
in  fee  of  the  premises.  Israel  and  Mrs.  Anderson  made  an  agreement 
that  the  fee  and  rental  damages  to  be  recovered  should  be  divided 
between  them  in  a  certain  proportion,  and  thereupon  Mrs.  Anderson, 
claiming  to  have  acquired  an  interest  in  the  action,  brought  this  pro- 
ceeding to  be  joined  in  the  action  as  an  additional  party  plaintiff,  and 
a8l>:ed  for  leave  also  to  serve  a  supplemental  complaint  This  motion 
was  denied,  and  from  the  order  denying  it  this  appeal  is  taken. 

Before  considering  the  ca^e  further,  it  is  well  to  determine  the  sit- 
uation of  the  parties  at  the  time  this  agreement  was  alleged  to  have 
been  made,  ^rael,  when  he  brought  this  action,  had  undoubtedly  the 
right  to  maintain  it  to  secure  an  injimction  and  damages  for  the 
trespass  committed  by  any  interference  with  his  easements  of  light, 
air,  and  access,  down  to  the  time  of  the  commencement  of  the  action. 
The  action,  however,  waa  in  equity,  and  the  damages  could  be  recov- 
ered in  it  only  as  an  incident  to  his  right  to  equitable  relief.  When 
he  had  conveyed  the  premises,  his  right  to  equitable  relief  was  at  an 
end,  and  all  that  he  was  entitled  to  from  th&t  time  on  was  the  dam- 
ages which  he  had  sustained  by  reason  of  the  trespasses  committed 
before  his  action  was  begun.  Pappenheim  v.  Bailway  Co.,  128  N. 
Y.  436,  28  N.  E.  518;  Pegram  v.  Bailroad  Co.,  147  N.  Y.  135,  41  N. 
E.  424;  Saxton  v.  Railroad  Co.,  12  App.  Div.  263,  42  N.  Y.  Supp. 
508.  After  his  conveyance,  therefore,  to  Stimpson,  he  had  nothing 
left  by  reason  of  which  he  could  pursue  these  defendants,  except  the 
right  of  action  for  damages  for  the  trespasses.  He  did  not  sell  this 
right  to  Stimpson,  nor  did  Stimpson  have  any  right  to  maintain  an 
action  for  interference  with  the  easements  which  belonged  to  him  as 
owner  of  the  easements,  unless  that  had  taken  place  during  the  short 
time  when  he  was* the  actual  owner;  that  is,  between  the  6th  and  8th 
days  of  June,  1896.  When  Stimpson  sold  to  Cole  on  the  8th  of  June, 
1896,  he  transferred  no  right  to  maintain  an  action  to  recover  for 
trespasses  that  had  been  committed  up  to  the  time  that  Cole  became 
the  owner.  Cole,  then,  when  he  became  the  owner  of  the  premises  on 
the  8th  of  June,  had  alone  the  right  to  maintain  an  action  to  restrain 
the  trespasses  committed  between  the  dates  when  he  bought  and  sold 
the  property,  and  he  alone  could  maintain  an  action  for  the  damages 
for  the  trespasses  committed  during  that  same  period. 

But  it  appears  that,  before  the  trial  of  the  case  in  the  court  of 
common  pleas,  the  defendants  had  taken  proceedings  under  the 
statute  to  condemn  these  easements,  and  that  this  proceeding  ended 
on  tlie  23d  of  November,  1892,  by  which  it  was  adjudged  that  upon 
the  payment  to  Israel  of  the  sum  of  six  cents,  and  upon  the  confirma 
tion  of  the  report,  the  Metropolitan  Elevated  Bailway  Company 
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should  be  entitled  to  take  possession  of  and  use  the  easements  appur- 
tenant to  Israel's  land  for  the  purposes  of  its  railroad.  If  these  con- 
demnation proceedings  were  valid,  then  whatever  may  have  been  the 
effect  of  them  upon  this  action,  because  they  were  not  pleaded,  yet 
against  Stimpson  and  Cole  and  Mrs.  Anderson  they  take  away  abso- 
lutely any  right  to  sue  this  company  for  interfering  with  these  ease- 
ments. But  it  is  said  that  these  condemnation  proceedings  were 
void,  and  therefore  they  will  not  be  further  referred  to,  except  to  sug- 
gest that  if  they  happen  to  be  valid  they  afford  an  absolute  answer  to 
any  action  which  any  of  the  three  grantees  of  Israel  might  bring  to 
restrain  the  operation  of  the  railroad. 

But,  passing  that  subject,  it  is  apparent  that  Mrs.  Anderson  had  no 
cause  of  action,  solely  because  of  the  conveyance  by  Cole  to  her,  un- 
less and  until  her  easements  had  been  interfered  with  after  the  con- 
veyance had  been  received  by  her,  which  is  nowhere  suggested  by  her 
in  the  moving  papers.  All  the  right  which  she  claims,  if  any,  arose 
from  the  fact  that  at  some  time  Israel  made  an  agreement  with  her 
that  the  fee  and  rental  damages  to  be  recovered  in  the  action  should 
be  divided  between  himself  and  Mrs.  Anderson  in  a  certain  propor- 
tion; and  in  her  supplemental  complaint,  in  which  she  presents  all 
the  rights  for  which  she  claims  to  be  substituted  in  this  action,  she 
makes  no  claim  that  any  easements  of  hers  have  been  interfered  with, 
or  that  she  has  any  equitable  right  to  maintain  this  action,  because 
she  does  not  say  that  since  she  became  the  owner  of  these  premises 
any  easement  that  she  is  entitled  to  has  been  interfered  with  or  taken 
away.  Whether  the  failure  to  allege  an  interference  with  her  ease- 
ments arises  from  the  fact  that  there  has  been  no  interference,  or 
because  the  condemnation  proceedings  were  valid  so  that  she  has  no 
rights,  is  not  material.  The  material  point  is  that  she  makes  in  her 
supplemental  complaint  no  claim  that  any  rights  of  hers  have  been  in- 
terfered with  in  this  action. 

Nor  does  she  seek  to  be  brought  in  to  litigate  any  equitable  right 
which  she  has  against  those  defendants.  Her  claim  is  simply  one 
which  she  says  exists  because  Israel  has  sold  to  her  the  fee  and  rental 
damages  which  he  was  entitled  to  recover  by  virtue  of  his  original 
action.  There  can  be  no  doubt  that,  so  far  as  the  fee  damages  are 
concerned,  he  had  no  right  to  recover  anything,  so  that  she  takes 
nothing  by  virtue  of  any  such  assignment.  Therefore  the  only  claim 
that  she  has  here,  or  that  she  can  assert  in  this  action,  is  that  she 
should  have  a  certain  portion  of  the  damages  which  Israel  had  sus- 
tained because  of  the  trespasses  upon  his  easements,  down  to  the 
time  when  he  began  this  action  in  1891.  Her  case  is  clearly  within 
the  provisions  of  section  750  of  the  Code  of  Civil  Procedure,  which  pro- 
vides that,  in  case  of  a  transfer  of  interest  or  devolution  of  liability, 
the  action  may  be  continued  by  or  against  the  original  party,  unless 
the  court  sees  fit  to  direct  otherwise.  Whether  the  court  shall  see 
fit  to  do  otherwise  is  a  matter  entirely  within  its  discretion.  We  can 
see  no  reason  why  it  should  be  granted  in  this  case.  The  rights  of 
the  appellants  cannot  be  affected.  All  that  she  claims  is  a  right  to 
share  in  the  damages  which  Israel  may  recover  in  such  a  proportion 
as  the  agreement  requires.    We  see  no  more  reason  to  substitute  her 
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as  a  party  plaintiff  than  we  do  to  sabstitute  Israel's  attorney  if  he  had 
acquired  a  lien  npon  the  proceeds  of  this  suit.  The  cases  of  Koehler 
v.  Railroad  Co.,  159  N.  Y.  218,  53  N.  E.  1114,  and  Mooney  against  the 
same  defendant  (163  N.  T.  242,  57  N.  E.  496),  are  not  in  point  upon 
any  of  the  questions  presented  in  this  case.  In  those  cases  the  subse- 
quent grantees  bad  been  joined  as  parties  plaintiff  apparently  in 
respect  of  the  equitable  rights  which  they  had  or  claimed,  and  it  was 
hdd  simply  that  the  supreme  court  had  the  power  to  join  such  parties 
as  plaintiffs  and  defendants  if  in  its  judgment  it  was  proper  to  do  so; 
but  we  do  not  think  it  is  proper  to  do  so  where  it  affirmatively  ap- 
pears, as  it  does  here,  that  the  original  plaintiff  haa  conveyed  away  his 
right  to  equitable  relief,  and  there  is  a  serious  question  whether  the 
condemnation  proceedings  have  not  deprived  the  subsequent  grantee, 
now  in  possession  of  the  premises,  of  all  right  to  complain  that  there 
are  any  easements  appurtenant  to  her  land  which  are  affected  by  the 
defendants'  railroad. 

For  these  reasons,  the  order  appealed  from  should  be  affirmed,  with 
$10  costs  and  disbnrsements. 

VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  McIAUGHUN,  JJ.,  con- 
cur; INGRAHAM,  J.,  in  result. 


(59  App.  DIt.  485.) 

KANDALIi  v.  GRANT. 

(Sapreme  Court,  Appellate  Division,  Fourth  Department    March  12,  1901.) 

1.  BiLi.8  AHD  Notes— Interest. 

A  note  payable  one  year  after  the  maker's  death  draws  Interest  from 
the  expiration  of  one  year  from  his  death,  and  not  from  the  date  of  his  ' 
death. 
8.  Bamk— Limitation  of  Actions. 

The  right  to  sue  on  a  note  payable  one  year  after  the  maker's  death 
does  not  accme  until  one  year  after  his  deatii. 
J.  Same— Evidence— SuPFiciENcv — Consideration. 

Frequent  recognition  of  a  note,  drawn  by  the  maker  himself,  as  a  valid 
obligation,  constitntes  a  sufficient  admission  of  indebtedness  on  bis  part  to 
Justify  a  flnding  that  there  was  a  consideration. 

Appeal  from  special  term,  Wayne  county. 

Action  by  Florence  E.  Randall  against  Alice  E.  Grant,  executrix, 
etc.    From  a  judgment  for  plaintiff,  defendant  appeals.    Modified. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
LIAMS, and  LAUGHUN,  JJ. 

E.  K.  Bumham,  for  appellant. 
Chas.  McLouth,  for  respondent. 

WILLIAMS,  J.  The  action  was  brought  to  recover  the  balance 
unpaid  upon  a  promissory  note  made  by  the  appellant's  testator.  The 
defenses  interposed  were  want  of  consideration  and  the  statute  of 
limitations.  The  court  decided  there  was  a  consideration  for  the  note, 
and  that  a  recovery  thereon  was  not  barred  by  the  statute  of  limita- 
tions.    The  note  drew  interest  only  from  the  expiration  of  one  year 
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from  the  death  of  the  maker.  The  court  allowed  interest  from  the 
date  of  the  death.  One  year's  interest  was,  therefore,  improperly 
allowed  in  the  amount  of  recovery,  and  to  this  extent  the  judgment 
must  be  modified  and  reduced;  otherwise,  the  judgment  is  correct,  and 
should  be  afQrmed. 

The  note  read  as  follows: 

•'Newark,  June  the  27,  1874. 

"For  valne  received  I  promise  to  have  paid  out  of  my  property  one  thousand 
and  fifty  dollars  after  my  death,  If  not  paid  before,  to  Florence  E.  Randall; 
now  If  this  is  not  paid  within  six  years  it  Is  to  be  renewed,  If  brought  to  me. 
If  not  renewed  by  me  It  Is  collectible,  but  If  I  shall  see  fit  to  renew  It,  it  shall 
be  renewed  without  Interest  as  often  as  I  shall  see  fit  np  to  my  death,  than 
the  amount  must  be  paid  out  of  my  property  within  one  year  thereafter. 

"[Signed]  James  Bridger." 

Bridger  was  appellant's  testator.  He  drew  the  note  himself.  It 
is  peculiar  in  form  in  some  respects,  but  there  can  be  no  doubt  it  con- 
tains an  agreement  to  pay  the  respondent  $1,050  within  one  year  after 
his  death,  without  interest,  unless  paid,  or  except  so  far  as  paid  during 
his  lifetime.  The  money  was  not  due,  and  no  action  to  recover  the. 
same  could  be  maintained  until  the  expiration  of  one  year  after  his 
death,  which  occurred  April  3,  1896.  This  being  so,  the  statute  of 
limitations  was  no  defense  to  the  present  action. 

The  only  question  remaining  is  whether  the  court  correctly  decided 
that  there  was  a  consideration  for  the  note.  It  is  unnecessary  for 
us  to  recite  or  discuss  the  evidence  as  to  consideration  given  on  the 
trial.  The  facts  found  by  the  court  from  the  evidence,  and  decided  to 
constitute  such  consideration,  are  fully  set  out  in  the  decision.  We 
need  only  state  briefly  that  about  1862  one  Andrews  Rhinehart,  of 
Newark,  died,  leaving  a  widow  and  three  children,  and  leaving  real 
property,  of  which  he  was  in  possession  under  a  contract  to  purchase. 
In  September,  1863,  James  Bridger,  the  maker  of  the  note,  married 
this  w^idow,  and  thereafter  he,  with  his  daughter,  lived  with  the  widow 
of  Rhinehart  and  her  three  children  as  one  family.  In  18G3,  Bridger 
paid  up  the  contract  for  the  Rhinehart  property,  and  took  the  title 
in  his  own  name.  Some  payments  had  been  made  upon  the  contract 
before  Rhinchart's  death,  and  the  widpw  kept  up  the  payments  there- 
on until  Bridger  took  title  to  the  property.  Bridger  built  a  large 
brick  block  upon  the  property,  and  the  family  of  six  persons  lived 
therein  until  1873,  when  the  respondent  married,  and  removed  to  a 
place  near  by.  The  remaining  five  members  of  the  family  continued 
to  live  in  the  brick  block  until  Mrs.  Bridger  died,  in  May,  1874. 
In  June,  1874,  Bridger  had  the  three  Rhinehart  children  at  his  house, 
and  there  gave  each  one  a  note  like  the  one  in  suit,  except  that  the 
respondent's  note  was  for  |50  more  than  the  others.  The  ?50  was 
included  in  the  note  in  suit  as  an  amount  he  owed  the  respondent  for 
Services.  The  trial  court  found  from  the  evidence  that  the  considera- 
tion of  this  note  as  to  the  $1,000  was  the  interest  of  the  respondent 
in  the  property  upon  which  the  brick  block  was  constructed,  and 
which  was  held  under  contract  by  her  father  at  his  death  in  1862. 
We  see  no  reason  to  disagree  with  the  trial  court  upon  this  question. 
The  note  was  drawn  by  Bridger  himself,  was  voluntarily  given,  and 
was  thereafter  recognized  by  him  frequently  as  a  valid  agreement. 
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np  to  the  time  of  his  death,  in  April,  1896.  He  made  indorsements 
of  renewal  thereon,  and  of  moneys  paid  to  respondent  by  him,  on  each 
occasion  asking  for  the  note,  and,  after  malting  the  indorsement,  vol- 
untarily returning  the  same  to  the  respondent.  He  knew  better  than 
any  one  else  what  respondent's  interest  in  the  property  was,  and  what 
honestly  and  fairly  he  ought  to  pay  her.  The  fixing  in  of  the  amount, 
the  giving  of  the  note,  and  the  recognition  thereof  during  his  lifetime 
constituted  a  sufficient  admission  of  indebtedness  on  his  part  to  base 
the  finding  of  conaidemtion  upon  as  made  by  the  trial  court. 

For  the  reasons  hereinbefore  stated,  the  judgment  appealed  from 
should  be  modified  by  deducting  the  one  year's  interest  improperly 
allowed  npon  the  note,  and,  as  so  modified,  affirmed,  without  costs 
of  this  appeal  to  either  party. 

So  ordered.    All  concur. 


G»  Appu  DlY.  438.) 

THOMPSON  T.  THOMPSON  et  al. 

(Snpreme  Court,  Appellate  Division,  Flnt  Department.    ICarcb  15,  1901.> 

1.  Wilt*— Trusts— CoNSTKtiCTioK. 

A  will  left  the  estate  to  exeentorg  In  tmst,  to  divide  and  allot  one  share 
to  each  of  testator's  five  children,  and  to  continue  seised  of  each  such 
share  during  the  life  of  the  child  to  whom  the  share  was  allotted,  paying 
the  net  income  to  such  child,  and  on  the  death  of  each  child  to  convey, 
pay  over,  and  dlstrlhute  the  share  allotted  to  such  child  to  the  lawful  issue 
of  snob  child  so  dying,  If  any,  and,  if  none,  then  to  the  Issue  of  any  sur- 
viving brother  or  sister  in  equal  portion,  per  capita,  and  not  per  stirpes. 
Beld  that,  on  the  death  of  one  of  the  children  without  issue,  the  grand- 
children of  the  testator  were  vested  with  an  estate  to  fee  as  tenants  in 
common  of  the  interest  of  the  deceased  child  in  the  land  of  the  testator, 
since  the  estate  of  the  executors  as  trustees  terminated  as  to  the  share 
allotted  to  each  child  on  bis  death. 

2.  Sauk — E'ikitable  Convehsiok — Reai,  Estate — Peksojial  Propkrtt. 

A  will  left  the  estate  to  the  executors  to  trust,  to  divide  and  allot  one 
share  to  each  of  testator's  Are  children,  and  to  continue  seised  of  each  such 
share  during  the  life  of  the  child  to  whom  the  share  was  allotted,  paying 
the  net  Income  to  such  child.  The  executors  were  authorized  to  sell 
and  convey,  and  purchase,  any  real  estate.  On  the  death  of  any  child 
the  trust  as  to  the  share  allotted  to  him  was  to  terminate,  and  the  execu- 
tors convey,  pay  over,  and  distribute  the  capital  and  accumulation  of  such 
share  to  the  Issue  of  such  child,  if  any,  and.  if  none,  to  the  jsrandchlldren 
of  testator  then  living  in  equal  shares.  HcW,  that  there  was  no  equitable 
conversion  of  the  real  estate  into  personalty  by  the  terms  of  the  will, 
and  the  grandchildren  of  the  testator,  on  the  death  of  a  child  without 
Issue,  were  vested  to  fee  to  tbe  share  of  such  child  In  specie. 

8.  Partitios — Tkvants  in  Common — Infants— Surhooate. 

Under  Code  C5v.  Proc.  1 1.').^2,  providing  that,  where  two  or  more  persona- 
hold  real  property  as  tenants  in  common,  any  one  or  more  of  tliem  may 
matotain  an  action  for  the  partition  of  the  property,  any  one  of  the  grand- 
children of  a  testitor.  In  whom  the  share  of  a  deceased  child  in  his  estate 
la  vested  on  the  death  of  such  child,  may  maintain  an  action  for  parti- 
tion of  the  real  estate  so  vested  In  them  as  tenants  to  common,  subject 
only  to  the  condition  of  section  1534  that.  If  an  Infant,  he  can  bring  the 
action  only  on  written  authority  of  the  surrogate. 

4.  Same— CocKTs — Appeal  asv   Error. 

Where,  In  partition,  tbe  trial  court  denied  partition  on  tbe  erroneous 
conclusion  that  the  Infant  plaintiff  had  no  such  interest  In  the  land  as  enti- 
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tied  him  to  maintain  the  action,  the  Judgment  should  be  reversed,  though 
partition  might  be  denied  on  the  ground  that  It  would  not  be  for  the  best 
Interests  of  the  Infant,  since  be  has  the  right  to  have  that  question  con- 
sidered by  the  court 
S.  Same — Persons  Entitled  to  Sde— Costs. 

Where,  by  the  terms  of  a  will,  the  estate  was  left  to  the  executors  in 
trust,  to  hold  during  the  life  of  the  testator's  children,  and  on  the  death 
of  any  child  to  convey  and  distribute  the  share  allotted  to  such  child  to 
testator's  grandchildren,  and  on  the  death  of  a  child  they  fail  to  make 
such  conveyance  and  distribution,  costs  In  a  partition  suit  by  one  of  the 
grandchildren  to  recover  his  share  should  not  be  imposed  on  him,  but 
should  be  paid  out  of  the  estate. 

Appeal  from  special  term,  New  York  county. 

Action  by  Jonathan  Thompson,  an  infant,  by  his  guardian  ad  litem, 
against  Jane  Bemsen  Thompson  and  others.  From  a  judgment  dis- 
missing the  complaint  (67  N.  Y.  Supp.  307),  plaintiff  and  certain  de- 
fendants appeal.    Reversed. 

The  action  was  brought  for  the  partition  of  three  tracts  of  land,  with  adja- 
cent water  front,,  situated  within  the  blocks  bounded  by  Fourth  avenue,  129th 
street,  ISlst  street,  and  the  Harlem  river.  Before  the  death  of  William  Rem- 
sen  this  property  belonged,  one-third  to  him  and  two-thirds  to  the  defendant 
Henry  Hart.  William  Remsen  died  in  1895,  leaving  a  last  will  and  testament 
which  was  duly  proved  and  admitted  to  probate,  the  important  parts  of  which 
are  as  follows: 

After  making  certain  spectflc  bequests,  the  testament  provides:  *7hlrd. 
All  the  rest,  residue,  and  remainder  of  my  estate,  Iwth  real  and  personal,  of 
whatsoever  kind  or  nature  and  wheresoever  situate,  of  which  I  may  die  seised 
or  possessed,  or  be  In  any  way  entitled  to,  and  ithether  held  by  me  solely  or 
in  common  with  others,  I  give,  devise,  and  bequeath  unto  my  executors,  here- 
inafter named,  and  the  survivors  and  survivor  of  them,  upon  the. trusts  and 
for  the  nsies  and  purposes  following;  that  is  to  say;  (1)  In  trust  to  divide  the 
same  Into  five  equal  parts  or  shares,  and  to  allot  to  my  children,  Robert  George 
Remsen,  Charles  Remsen,  .lane,  wife  of  Joseph  T.  Thompson,  Elizabeth  Rem- 
sen, and  Sarah,  wife  of  William  Manice,  each,  one  of  said  five  parts  or  shares. 
(2)  And  as  to  each  of  said  parts  or  shares  to  continue  seised  of  the  same  for 
and  during  the  life  of  the  child  to  whom  such  part  or  share  Is  allotted,  upon  the 
trust  to  collect  and  receive  the  rents.  Issues,  profits,  dividends.  Interest  moneys, 
and  Income  arising  therefrom,  and,  after  paying  all  the  taxes,  assessments,  re- 
pairs, charges,  costs,  and  expenses  thereof,  to  apply  in  the  case  of  my  son 
Robert  George  Remsen  the  net  annual  Income  arising  from  the  part  or  share 
allotted  to  my  said  son  Robert  George  Remsen  to  his  use,  maintenance,  and 
support,  for  and  during  his  life,  and  In  the  case  of  my  other  son,  Charles,  and 
of  my  daughters,  to  pay  over  to  them,  respectively,  the  net  annual  Income  of 
the  share  or  part  allotted  to  them,  and  on  the  death  of  each  of  my  children 
mentioned  In  this  third  clause  of  my  will  to  convey,  pay  over,  and  distribute 
the  whole  capital  of  the  part  or  share  allotted  to  the  child  so  dying,  with  all 
accumulations  thereof,  to  and  among  the  lawful  issue,  if  any,  of  such  deceased 
child,  and,  if  such  child  leave  no  lawful  Issue  then  surviving,  then  to  divide, 
distribute,  and  pay  over  the  said  capital  and  accumulations  in  equal  portions 
to  and  among  the  children  then  living  of  any  surviving  brothers  and  sisters. 
Including  the  children  then  living  of  any  deceased  brother  or  sister  mentioned 
In  this  third  clause  of  my  will,  per  capita,  and  not  per  stirpes."  By  the  fourth 
clause  of  the  will  the  trustees  of  the  several  shares  are  given  power  to  "put, 
place.  Invest,  and  keep  the  principal  of  each  share,"  and  to  "Improve,  alter, 
repair,  and  rebuild  any  of  the  real  estate  held  by  them  under  the  provisions 
of  the  win,"  to  lease  any  of  the  real  estate  for  terms  not  exceeding  21  years, 
and  at  any  time  during  the  continuance  of  the  trusts  "to  sell  and  convey  any 
real  estate  held  by  them  under  the  provisions  of  this  will,  oi*  purchased  by 
them,  on  such  terms  and  conditions,  and  either  wholly  for  cash,  or  partly  for 
cash  and  partly  on  credit,  and  to  give  good  and  sufficient  deeds  of  conveyance 
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tbereAMT.**  By  the  fifth  clause  of  the  win  each  of  the  ebfldren  to  whom  a  part 
or  share  was  given  was  authorized  to  dispose  of  the  same  by  will  to  and  among 
his  or  her  lawful  issue.  If  any,  and,  In  default  of  such  Issue,  then  to  and  among 
his  (1-  ber  surviving  sisters  and  brothers  and  the  lawful  Issue  of  any  deceased 
brother  or  sister  mentioned  In  the  third  clause.  By  the  sixth  clause  It  Is  pro- 
vided that.  In  case  of  the  death  of  either  or  any  of  the  sons  or  daughters  men- 
tioned In  the  third  clause  before  the  death  of  the  testator,  the  part  or  share 
of  the  child  so  dying  to  be  conveyed,  paid  over,  and  distributed  to  the  lawful 
Issue  of  such  child,  and,  failing  such  Issue,  then  to  the  surviving  brothers  and 
sisters  of  the  child  so  dying.  Including  the  children  then  living  of  any  deceased 
brother  or  sister  mentioned  In  the  third  clause,  per  capita,  and  not  per  stirpes. 
The  seventh  clause  Is  as  follows:  "Seventh.  For  the  more  convenient  dis- 
cbarge of  the  duties  herein  Imposed  upon  my  executors,  I  authorize  and  em- 
power them,  or  such  of  them  as  shall  act,  and  the  survivors  and  survivor 
of  them,  to  compromise,  compound,  settle,  and  adjust,  by  arbitration,  purchase, 
or  otherwise,  according  to  their  discretion,  all  accounts,  contracts,  agreements, 
claims,  demands,  suits  at  law  or  in  equity,  and  controversies  in  favor  of  or 
against  or  belonging  or  relatli^  to  me  or  to  my  estate;  to  make  all  payments 
necessary  therefor  out  of  any  funds  In  their  hands;  to  partition  any  lands 
or  real  estate  which  I  may  hold  solely  or  In  common  with  others,  either  by 
voluntary  deeds  or  by  means  of  actions  or  other  proceedings  Instituted  for  that 
purpose;  to  exchange  lands  and  to  purchase  any  outstanding  leases;  to  lease 
or  demise  all  or  any  part  of  the  real  estate  which  I  shall  own  at  my  decease, 
or  which  they  may  acquire  under  the  provisions  of  this  my  will,  on  such  terms 
and  for  such  rents  as  they  shall  deem  most  advantageous,  and  to  renew  all  or 
any  leases  thereof;  to  sell  all  or  any  part  of  the  estate,  real  and  personal. 
which  I  shall  own  at  my  decease,  or  which  my  said  executors  may  acquire 
ander  the  provisions  of  this  my  will,  at  such  times  and  on  such  terms  and  In 
such  manner  as  in  their  discretion  shall  seem  best,  and  either  for  cash  or 
partly  for  cash  and  partly  for  credit,  to  be  secured  by  bond  and  mortgage 
thereon;  and  to  give  good  and  sufflclent  deeds  or  conveyance  therefor."  He 
then  nominated  and  appointed  his  son  Charles  and  his  sons-in-law,  William 
Manlce  and  Joseph  T.  Thompson,  to  be  the  executors  and  trustees  under  the 
win. 

Besides  the  undivided  Interest  In  the  land  sought  to  be  partitioned  In  this 
action,  which  is  substantially  unimproved  and  unproductive,  the  testator  left 
a  personal  estate  valued  at  more  than  $3,300,000,  28  separate  pieces  of  Im- 
proved and  unincumbered  real  estate  in  Manhattan,  and  an  undivided  two- 
thirds  interest  In  14  other  parcels  of  Improved  real  estate  in  that  borough. 
At  the  time  of  hlb  death  the  testator  was  a  widower,  and  his  sons,  Robert 
George  Remsen  and  Charles  Remsen,  and  the  three  daughters,  Jane  R. 
Thompson,  Elizabeth  Remsen,  and  Sarah  Manlce,  survived  lilm.  Robert  G. 
Remsen.  the  son  mentioned  In  the  third  clanse  of  the  will,  died  In  Jantiary, 
1898.  intestate,  without  issue,  and  unmarried.  Charles  Remsen  and  William 
Manlce  qualified  as  executors,  and  assumed  the  execution  of  the  trusts  cre- 
ated for  the  testator's  children,  Robert,  Charles,  Elizabeth,  and  Sarah,  but 
resigned  the  trust  for  Mrs.  Thompson.  Joseph  T,  Thompson  renounced  bis 
executorship,  and  the  United  States  Trust  Company  of  New  York  was  ap- 
pointed co-tmstee  with  him  of  Mrs.  Thompson's  part  or  share  of  the  trust 
estate.  The  plalntifF,  a  son  of  Jane  R.  Thompson,  one  of  the  cestuls  que  trust- 
ent  under  the  will  In  question,  brings  this  action  for  partition,  claiming  that 
upon  the  death  of  Robert  G.  Remsen  an  undivided  one-flfteenth  share  or  In- 
terest in  the  premises  In  question  thereupon  passed  to  the  children  of  his 
Ixothers  and  sisters  then  living,  by  virtue  of  the  second  paragraph  of  the  third 
danse  of  the  will.  At  the  time  of  Robert's  death  there  were  eight  of  the 
grandchildren  of  testator  living,  one  of  whom,  Elizabeth  Remsen  the  younger, 
was  born  after  the  death  of  the  testator.  The  trial  court  held  and  decided  that 
the  plaintiff  bad  no  such  Interest  In  the  property  described  in  the  complaint 
as  entitled  him  to  maintain  an  action  for  partition,  and  therefore  dismissed 
the  complaint.  Judgment  was  entered  accordingly,  and  from  such  Judgment 
appeals  were  taken  by  the  plaintiff  and  by  the  defendants  Jane  Remsen 
Thompson  the  younger  and  Elizabeth  Remsen  Thompson. 
eS  N.T.S.— 16 
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Argaed  before  VAN  BRUNt,  P.  J.,  and  HAOXJH,  BUMSEY,  Mo- 
LAUGHLIN,  and  O'BRIEN,  JJ. 

Edward  W.  Sheldon,  for  plaintiff. 

Samuel  Philips  Savage,  for  defendants  Jane  Bemsen  Thompson  and 
Elizabeth  Remaen  Thompson. 
John  M.  Ferry,  for  executors. 
David  B.  Ogden,  for  infant  defendants. 

Everett  V.  Abbott,  for  defendants  Charles  Bemsen  and  otherB. 
Thomas  D.  Rambaut,  for  defendant  Elizabeth  Bemsen. 
Oratz  Nathan,  for  defendant  Heniy  Hart 

HATCH,  J.  In  arriving  at  a  proper  construction  of  this  will  I  pur- 
pose first  to  examine  the  same  and  ascertain  the  rights  of  the  parties 
thereunder,  upon  the  assumption  that  the  real  property  devised  passed 
thereby  as  such,  and  that  its  character  was  not  clianged  by  the  terms 
of  the  will.  This  necessarily  involves  a  couBtmction  of  the  power 
and  estates  in  trust  created  by  the  will.  By  the  third  clause  of  the 
will,  after  devising  and  bequeathing  the  residuary  estate  to  his  exec- 
utors in  trust,  the  testator  provided  as  follows: 

"(1)  In  trust  to  divide  and  allot  to  my  cblldren,  •  •  •  eadi.  one  of  said 
five  parts  or  sbares." 

This  provision,  standing  alone,  creates  a  power  in  trust,  to  be 
exerciseMl  in  connection  with  the  estate  in  trust  created  by  the  preced- 
ing paragraph.  By  the  succeeding  paragraph  a  limitation  is  placed 
upon  the  duration  of  the* trust  estates  as  follows: 

"(2)  And  as  to  each  of  such  parts  or  shares  to  continue  seised  of  the  same 
for  and  during  the  life  of  the  child  to  whom  such  part  or  share  is  allotted, 
upon  the  trust  to  collect  and  receive  the  rents,  issues,  profits,  diyidends.  Inter- 
est moneys,  and  income  arising  therefrom,  and,  after  paying  all  the  taxes, 
assossments,  repairs,  charges,  costs,  and  ezi>enses  thereon,  to  apply  in  the  case 
of  my  son  Robert  George,  Kcmsen  the  net  annual  income  arising  from  the 
imrt  or  share  allotted  to  my  sjiid  son  Bobert  George  Remses  to  his  use,  axaln- 
tenance,  and  support,  for  and  during  bis  life,  and  In  the  case  of  my  other 
eon,  Charles,  and  of  my  daughters,  to  pay  over  to  them,  respectively,  the  net 
aimual  Income  of  the  share  or  part  allotted  to  them." 

This  provision  clearly  cannot  be  construed  as  devising  to  the  chil- 
dren mentioned  any  estate  or  interest  in  the  real  property.  A  valid 
express  trust  is  created  for  their  benefit,  and  the  whole  legal  estate  is 
vested  in  the  trustees,  subject  to  the  execution  of  the  trust,  perform- 
ance of  which  might  be  enforced  by  them.  Real  Prop.  Law,  §§  76, 
80.  The  trust  estates  were  limited,  however,  to  the  period  of  the  life 
of  each  child  to  whom  a  share  or  part  was  to  be  allotted.  Therefore, 
upon  the  death  of  Robert  George  Remsen,  the  trust  estate  created 
for  the  period  of  his  life  would  terminate;  and  the  provision  of  the 
will  is: 

"On  the  death  of  each  of  the  children  mentioned  In  thia  tblrd  clause  of  my 

will  to  convey,  pay  over,  and  distribute  the  whole  capital  of  the  part  or  share 
allotted  to  the  child  so  dying,  with  all  accumulations  thereof,  to  and  among  the 
lawful  Issue,  If  any,  of  such  deceased  child,  and.  If  such  child  leave  no  lawful 
Issue  then  survlTlng,  then  to  divide,  distribute,  and  pay  over  the  said  capital 
and  accumulations  in  eqnal  portions  to  and  among  the  children  then  living  of 


Digitized  by 


Google 


Snp.  Ct.)  THOMPSON  V.  THOMPSON.  227 

any  sniriTliig  brotheis  and  sistera,  Indudlng  tbe  cblldroi  then  living  of  any 
deceased  brotber  or  sister  mentioned  In  this  third  clause  of  my  will,  per  capita, 
and  not  per  stirpes." 

Treating  this  as  a  derise  of  remainders  over  to  grandchildren,  as 
we  think  it  must  be  treated,  the  trust  estate  for  the  life  of  Robert  hav- 
ing terminated  with  his  death  intestate  and  without  issue,  the  grand- 
children became  seised  in  fee  of  nndivided  interests  in  Robert's  sliare 
in  fee.  This  gave  them  an  estate  in  fee  as  tenants  in  common  of 
Robert's  undivided  interest  in  the  land,  and  by  virtue  of  the  express 
provisions  of  Code  Civ.  Proc.  §  1532,  they  had  the  legal  right  to  main- 
tain an  action  of  partition,  subject  only  to  the  qualification  contained 
in  section  1534  of  the  Ck)de,  where  the  right  to  partition  in  the  case 
of  infants  is  made  to  depend  upon  the  consent  of  the  surrogate,  and 
the  court  must  be  satisfied  that  the  interests  of  the  infant  will  be 
promoted  by  a  judgment  awarding  partition. 

This  view  is  supported  by  authority.  Campbell  v.  Stokes,  142  N.  Y. 
23,  36  N.  E.  811.  The  terms  of  the  will  in  that  case  did  not  vest  the 
l^al  title  to  the  estate  in  the  trustees.  The  power  to  be  exercised 
by  them  was  to  divide  and  allot,  and  to  convey,  pay  over,  and  deliver, 
upon  the  death  of  the  child.  In  the  present  case,  the  devise  of  the 
estate  is  to  the  trustees,  and  not  at  all  to  the  children ;  but  by  the  sec- 
ond paragraph  of  the  third  clause  a  limitation  is  placed  upon  the 
estate,  terminating  the  same  on  the  death  of  the  child,  and  by  virtue 
of  this  provision  of  the  will  the  estate  vested  as  to  such  share  imme- 
diately upon  the  death  of  the  child,  when  the  estate  of  the  trustees 
terminated.  This  condition  makes  the  two  cases  exactly  parallel, 
80  far  as  the  legal  rights  are  concerned.  As  it  was  held  that  the 
grandchildren  in  the  Campbell  Case  were  necessary  parties  to  an  ac- 
tion in  partition,  because  the  estate  had  vested  in  them,  so  here  it 
must  be  held  that  the  plaintiff,  with  the  sanction  of  the  court,  is  en- 
titled to  maintain  an  action  of  partition  for  the  same  reasons.  This 
case,  therefore,  is  a  direct  and  decisive  authority  upon  the  question. 
Nothing  which  appears  in  Henderson  v.  Henderson,  113  N.  Y.  1,  20 
N.  E.  814,  is  contrary  to  this  rule.  That  was  an  action  for  the  construc- 
tion of  a  wilL  In  that  case,  as  here,  there  was  an  outstanding  power 
of  sale  which  had  never  been  executed.  The  estate  in  the  children 
at  the  time  the  action  was  brought  was  an  estate  in  remainder  only, 
and  the  court  properly  held  that,  such  being  the  nature  of  the  estate, 
compulsory  partition  could  not  be  had,  as  there  was  still  an  outstand- 
ing power  of  sale  in  the  executor,  and  by  the  terms  of  the  will  it  was 
the  intent  of  the  testator  that  his  estate  should  be  partitioned  by  the 
trustee,  and  that,  as  the  estate  was  simply  one  in  remainder,  com- 
pulsory partition  and  sale  of  the  land  could  not  be  had.  This  case 
was  correctly  decided. on  principle,  as  such  estates  may  be  entirely 
onequal,  and  partition,  if  ordered,  might  be  to  the  advantage  of  one 
and  the  disadvantage  of  another.  Besides,  as  between  the  owners  of 
such  estates,  power  to  direct  a  sale  of  the  premises  is  withheld,  unless 
upon  the  consent  of  the  holder  of  the  particular  estate,  evidenced  in 
writing.  Code  Civ.  Proc.  §  1533;  Levy  v.  Levy,  79  Hun,  290,  29  N.  Y, 
Supp.  384;  Scheu  v.  Lehning,  31  Hun,  183. 

While  it  may  be  true  that  the  remainder-men  may  under  certain 
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circnmntanceg  maintain  partition,  where  actual  partition  may  be  had 
without  prejudice  to  the  holder  of  the  particular  estate  or  of  any  of 
the  remainder-men,  yet  it  is  evident  that  it  is  subject  to  quite  dif- 
ferent rules  from  those  which  obtain  as  to  estates  in  fee  in  posses- 
sion. In  the  present  case,  the  action  is  brought  by  the  plaintiff  a« 
owser  in  fee  of  an  undivided  interest  in  common  witib  other  like  own- 
era;  and  as  to  such  cases,  except  as  qualified  by  the  power  of  the  court 
to  withhold  actual  partition  or  sale  in  case  of  infants,  the  right  of  par- 
tition is  absolute.  The  Henderson  Case,  therefore,  cannot  be  re- 
garded as  an  authority  defeating  the  right  to  maintain  this  action. 
It  is  quite  possible  that,  although  an  estate  in  fee  is  vested  in  the 
plaintiff,  it  is  still  subject  to  the  outstanding  power  of  sale  in  the 
executors;  but  such  fact  cannot  be  held  to  defeat  the  right  of  the 
plaintiff  to  maintain  partition  in  a  proper  case,  for  by  the  provisions 
of  the  Code  he  is  vested  with  such  an  estate  as  gives  him  the  abso- 
lute right  to  maintain  the  action.  Undoubtedly  the  power  exists  in 
the  plaintiff  to  compel  the  execution  by  the  executors  of  the  outstand- 
ing power  of  sale,  and  an  action  could  be  maintained  for  that  purpose 
(Dana  v.  Murray,  122  N.  Y.  604,  26  N.  E.  21);  but  such  right  is  evi- 
dently not  exclusive.  It  is  a  fact,  however,  which  the  court  may  con- 
sider, bearing  upon  the  question  as  to  whether  or  not  partition  ought 
to  be  awarded.  We  have  no  doubt  but  that  the  court  may  consider 
the  existence  of  the  outstanding  power  of  sale,  and  that  the  parties 
have  never  requested  the  trustees  to  exercise  the  power  before  resort- 
ing to  the  action  of  partition.  While  a  person  entitled  to  partition 
may  maintain  the  action,  yet  the  court,  in  determining  whether  par- 
tition will  be  awarded,  may  take  all  these  facts  into  consideration, 
and  conclude  therefrom  that  the  demand  ought  to  be  made  upon  the 
trustees  in  the  first  instance,  and  they  be  given  an  opportunity  to 
comply  therewith  before  compulsory  partition  will  be  awarded.  In 
the  present  case,  the  court  has  denied  partition  for  the  reason  that 
the  plaintiff,  under  the  provisions  of  the  will,  had  no  such  title  as 
authorized  him  to  maintain  such  action.  Its  conclusion  in  this  re- 
spect cannot  be  sustained.  The  court  did  not  assume  to  pass  upon 
or  determine  whether  it  was  for  the  best  interests  of  the  infant  that 
a  partition  or  sale  of  the  premises  should  be  had,  or  whether  demand 
for  division  and  allotment  should  have  been  made  of  the  executors 
before  resorting  to  an  action.  The  plaintiff  was  entitled  to  the  judg- 
ment of  the  court  upon  those  questions;  and,  if  the  plaintiff  took 
the  real  property  as  such,  the  judgment  must  be  reversed,  and  the 
case  remitted  to  the  trial  court  for  disposition  of  such  questions. 

It  is  claimed,  however,  that  under  the  will  in  question  an  equita- 
ble conversion  of  the  real  property  into  personalty  has  been  worked 
by  the  terms  of  the  will,  and  that  such  was  the  intent  of  the  testator. 
It  is  quite  easy  to  construct  an  argument  in  support  of  this  view,  and 
the  terms  of  the  will  in  many  respects  lend  much  color  to  the  claim; 
but  a  consideration  of  the  whole  scope  of  the  will  and  the  language 
which  has  been  used  leads  us  to  the  conclusion  that  it  was  not  the 
intent  of  the  testator ,  to  work  a  conversion  of  his  real  property. 
There  is  no  mandatory  direction  in  the  will  to  sell  the  real  property: 
and  while,  undoubtedly,  it  is  not  necessary,  in  order  to  work  an  equi- 
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table  converaion,  that  there  should  be  an  imperative  direction  to  sell, 
jet  it  must  appear  that  a  conversion  of  the  real  property  is  necessary 
to  accomplish  the  purpose  intended  by  the  general  scheme  of  the  will 
before  the  permissive  authority  to  sell  will  be  construed  as  a  manda- 
tory direction.  Lent  v.  Howard,  89  N.  Y.  159;  Salisbury  v.  Slade, 
160  N.  Y.  278,  54  N.  E.  741.  We  do  not  think  tbat  the  terms  of  this 
will  or  the  character  of  the  property  disposed  of  makes  it  necessary  to 
convert  the  real  estate  into  personalty  in  order  to  carry  out  the  in- 
tent of  the  testator.  While  it  is  true  that  there  are  a  large  number 
of  separate  pieces  of  real  property,  some  of  which  were  owned  solely 
by  the  testator  in  fee,  and  in  others  he  owned  an  undivided  interest 
with  other  persons,  yet  it  also  appears  that  the  personal  estate 
amounted  to  |3,000,000  and  upwards,  and  it  is  quite  probable  that  the 
executors  and  trustees  could  make  the  allotment  provided  for  in  the 
will  in  both  real  and  personal  property,  without  the  necessity  of  con- 
verting the  whole  of  the  real  estate  into  money;  and  certainly,  when 
taken  in  connection  with  the  ample  powers  which  are  given  to  sell  the 
real  estate,  it  is  far  from  being  impossible  to  conclude  that  the  allot- 
ment of  the  entire  property  could  be  made  in  specie  and  fulfill  to  the 
letter  the  terms  of  the  will..  Under  such  circumstances,  it  is  readily 
seen  that  there  is  no  such  blending  of  the  entire  estate  as  to  create  a 
common  fund.  On  the  contrary,  the  character  of  the  property  can  be 
kept  entirely  separate,  and  the  allotment  made  as  the  will  provides. 
In  addition  to  this,  by  the  express  provisions  of  the  will,  the  executors 
and  tmstees  are  authorized  to  invest  the  whole  or  any  part  of  the 
estate  in  real  property,  as  well  as  in  personal  securities.  If  the  ex- 
ecutors and  trustees,  in  the  discharge  of 'their  duties,  invested  the 
whole  of  the  estate  in  real  property,  fiiey  would  comply  with  the  pro- 
visions of  the  will,  and  evidently  fulfill  tiie  intent  of  the  testator.  If 
the  directions  in  this  respect  were  followed  by  the  executors  and  trus- 
tees, and  the  whole  of  the  estate  invested  in  real  property,  the  allot- 
ment could  still  be  made,  and  the  scheme  of  the  will  be  fulfilled.  Un 
der  such  circumstances,  it  cannot  be  doubted  but  that  the  persons  en- 
titled would  take  the  estate  as  real  property,  and  no  one  could  ques- 
tion but  that  the  terms  of  the  will  would  be  complied  with.  In  this 
connection  the  language  of  the  will,  when  the  time  of  distribution  ar- 
rives, is,  "to  convey,  pay  over,  and  distribute."  Manifestly,  the  word 
"convey"  is  appropriate  to  the  transfer  of  real  property,  and  entirely 
inappropriate  to  the  transfer  of  personal  estate;  and  while  the  thing 
to  be  conveyed  is  capital  and  accumulations,  yet,  inasmuch  as  the 
shares  to  be  distributed  under  the  allotment  may  consist  of  real  or 
personal  property,  or  both,  the  share  is  not  inaptly  designated  as  cap- 
ital and  accumulations.  It  is  evident  that  the  word  "capital"  is  here 
used  to  designate  the  shares,  and  not  to  characterize  the  estate  di- 
rected to  be  conveyed.  The  word  "accumulations"  is  quite  appro 
priate,  as  it  is  apt  to  describe  the  rents,  issues,  and  profits  which  may 
arise  from  the  whole  estate  in  the  course  of  the  administration  of  the 
trust.  This  language,  in  connection  with  the  thing  to  be  paid  over,  it 
may  be  conceded,  does  not  accurately  and  technically  describe  real 
property;  but,  when  the  words  are  considered  with  the  language  di- 
recting distributiott  and  the  whole  scheme  of  the  will,  it  is  readily  ap- 
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parent  that  no  Ti<dence  ia  done  in  holding  that  the  words  themselves 
embrace  either  real  or  personal  propeily  or  both. 

We  have  examined  with  some  care  all  of  the  aatborities  which 
hare  been  cited  by  the  respective  counsel  in  support  of  the  conten- 
tion that  the  will  worked  an  equitable  conversion  of  the  real  estate  in- 
to personalty.  It  is  not  necessary  that  we  discuss  each  one  in  detail. 
Probably  the  strongest  case  in  support  of  the  claim  is  that  of  Dela- 
field  V.  Barlow,  lOT  N.  Y.  535,  14  N.  E.  498.  This  was  a  border  case, 
and  while  the  court  held  that  an  equitable  conversion  was  worked  by 
the  terms  of  the  will  then  under  consideration,  yet  they  arrived  at 
snch  conclusion  with  doubt  and  hesitation.  In  that  case,  as  here, 
there  was  the  devise  of  both  real  and  personal  property,  with  a  di- 
rection to  allot  into  shares.  The  power  of  sale  was  not  mandatory, 
but  permissive,  and  in  these  respects  the  cases  are  quite  parallel.  In 
other  respects  there  is  a  radical  diilerence.  In  the  Delafleld  Case, 
the  language  of  gift  ia,  "I  give  and  bequeath,"  and  the  court  held 
that  this  language  was  strictly  applicable  to  a  bequest  of  personal 
property.  In  the  present  case,  the  language  of  tlie  will  is,  "I  give, 
devise,  and  bequeath," — language  which  excludes  the  idea  that  per- 
sonal property  only  was  to  pass,  and  which  is  peculiarly  appropriate 
to  the  character  of  the  property  which  in  fact  passed  to  the  trustees. 
In  the  Delafleld  Case,  the  language  of  distribution  was,  "pay  over, 
transfer,  and  deliver," — language  which  finds  proper  application  only 
when  a  bequest  of  personal  estate  is  made.  In  the  present  will  the 
language  of  distribution  is,  "convey,  pay  over,  and  distribute."  Such 
language  is  apt  and  appropriate  to  transfer  both  real  and  personal 
property.  Aside  from  this  difference  in  language,  however,  there  is 
contained  in  the  present  will  a  direction  to  the  executors  and  trustees 
to  invest  the  whole  or  any  part  of  the  estate  in  real  property;  and, 
as  we  have  before  pointed  out,  if  such  direction  be  followed,  the  whole 
of  the  estate  might  be  conveyed  as  real  property  to  those  entitlod  to 
take,  and  the  will  in  its  entirety  be  fulfilled.  It  seems  clear,  there- 
fore, that  the  Delafleld  Case,  instead  of  being  an  authority  in  favor  of 
the  contention  that  an  equitable  conversion  is  worked,  when  analyzed, 
becomes  a  distinct  authority  opposed  thereto.  It  cannot  be  doubted 
that,  had  the  words  of  gift  and  the  direction  to  distribute  in  the  Dela- 
fleld Case  been  "devise"  and  "convey,"  the  decision  would  have  gone 
the  other  way,  while  further  force  is  added  in  the  present  case  by  the 
direction  to  invest  in  real  property.  No  case,  we  think,  can  be  found 
in  this  jurisdiction  which  adds  any  strength  to  the  doctrine  laid  down 
in  the  Delafleld  Case.  It  is,  therefore,  not  necessary  to  refer  to  the 
numerous  discussions  which  have  been  hnd  in  other  cases.  Isolated 
portions  of  this  will  may  be  laid  hold  of,  and  color  be  lent  to  the 
claim  that  an  equitable  conversion  was  intended  and  worked  thereby; 
but,  when  the  whole  scheme  of  the  will  is  examined,  it  seems  clear 
that  an  equitable  conversion  was  neither  worked  nor  intended.  These 
views  lead  us  to  the  conclusion  that  there  was  no  conversion  of  this 
estate  into  personalty. 

So  far  as  the  costs  and  allowances  are  concerned  which  have  been 
awarded  against  the  plaintiff,  we  think  that  they  ought  not  to  be  per- 
mitted to  stand.    The  executors  and  trustees  have  failed  to  execute 
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this  will  in  accordance  with  its  tenns,  and  the  plaintiff  was  clearly 
justified  in  making  the  attempt  in  this  action  to  assert  his  rights. 

It  follows  that  the  jodgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  all  parties  payable  ont  of  the  estate.  All  con- 
car. 


(58  App.  DiT.  476.)  ___ 

BBAZBB  T.  STBm^ART. 

(Bapreme  Gonrt,  Appellate  DItIbIod,  Fourth  Department    tfarcb  12,  1901.) 

L  PAnPKRS— Overseer  op  Poor— Personal  Liabimtt— Contracts. 

Wbere  plaintiff  fumlBbed  the  caze,  nursing,  and  maintenance  needed 
by  an  aged,  Infirm,  and  poor  person  not  related  to  or  dependent  on  him  on 
an  understanding  with  the  oTerseer  of  the  poor  that  he  should  be  reim- 
bursed therefor  by  the  town,  but  with  no  agreement  that  the  overseer 
•would  personally  pay  therefor,  plaintiff  cannot  recover  such  expenses 
'from  the  overseer  on  the  refusal  of  the  town  to  pay. 

8.  Bamk — Pait.uhe  op'  DtiTV. 

Plaintiff  proTlded  care,  nursing,  and  maintenance  to  a  sick  pauper  on  an 
nnderstauduig  with  the  overseer  of  the  poor  that  the  town  would  pay 
therefor.  Laws  1896,  c.  225,  f  23,  provides  that  when  the  person  applying 
for  relief  as  a  poor  person  is  slclc,  so  that  he  cannot  be  conveniently  moved 
to  the  coonty  almshouse,  the  overseer  shall  apply  to  the  supervisor  of  the 
town,  who  may  order  snch  sum  to  be  expended  for  temporary  relief  as  may 
be  required,  but  that  no  greater  sum  than  $10  shall  be  expended  for  any 
one  person  without  the  sanction  In  writing  of  one  of  the  superintondents 
of  the  poor  of  the  county,  except  where  the  board  of  supervisors  has 
made  rules  as  authorized  by  section  13.  The  board  had  made  no  snch 
rules,  and  the  town  paid  over  $10  on  the  procurement  of  the  overseer, 
but  refused  to  pay  the  balance  of  the  expenses  incurred.  Held,  that  the 
overseer  waa  not  personally  liable  for  such  balance  on  the  ground  of  his 
failure  to  take  the  necessary  steps  to  charge  the  town  with  liability  there- 
for, since  his  only  power  and  duty  was 'to  notify  the  supervisor,  which  he 
did. 

Action  by  Isaac  Brazee  against  Alexander  Stewart.  Plaintiff 
moves  for  a  new  trial  on  exceptions  taken  on  a  trial  before  the  court 
and  jury,  which  motion  was  ordered  heard  in  the  first  instance  by  the 
appdlate  division.    Motion  denied. 

Argued  before  ADAMS,  P.  J.j  and  McLEXNAN,  SPEENG,  WIL- 
UAMS,  and  LAUGHLIN,  JJ. 

Sebring  &  Cheney,  for  plaintiff. 
Francis  A.  Williams,  for  defendant 

WILLIAMS,  J.  The  action  was  brought  to  recover  |700  expenses 
incurred  by  the  plaintiff  for  the  care,  nursing,  and  maintenance  of  one 
Anna  Merrick  between  October  1,  1897,  and  May  1,  1898.  The  de- 
fendant was  overseer  of  the  poor  of  the  town  of  Hornby,  Steuben 
county,  during  the  year  1897,  and  until  about  February  15, 1898,  when 
his  term  of  office  expired.  The  plaintiff,  in  1897  and  1898,  and  for 
many  years  prior  thereto,  was  and  had  been  a  resident  of  the  town 
of  Hornby,  and  had  in  his  family  as  his  housekeeper  one  Miss  Hill ; 
and  Mrs.  Merrick,  her  mother,  also  lived  in  the  family.  Mrs.  Merrick 
was  an  old  woman,  and,  having  received  serious  injuries  in  the  summer 
of  1897,  she  became,  about  October  1st,  helpless  and  bedridden,  and 
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continued  to  grow  worae  until  about  May  1,  1898,  when  she  died. 
While  in  this  helpless  condition,  she  needed  care,  nursing,  and  main- 
tenance, was  in  destitute  circumstances,  and  the  plaintiJff  furnished 
the  care,  nursing,  and  maintenance  necessary  for  her.  An  effort  was 
made  to  procure  aid  for  the  old  woinan  from  the  town,  and  to  procure 
the  town  to  pay  for  the  expense  incurred  by  the  plaintiff  in  caring  for 
her.  Some  small  amount  was  realized  by  tiie  plaintiff  from  the  town 
for  this  purpose.  Nothing  further  would  be  paid,  or  could  be  recov- 
ered from  the  town,  and  the  plaintiff  thereupon  brought  this  action 
against  the  defendant  personally  to  recover  the  balance  of  the  expense 
incurred  by  him  in  furnishing  such  care,  nursing,  and  maintenance. 
The  grounds  upon  which  it  is  claimed  this  action  can  be  maintained, 
are:  (1)  That  the  expense  was  incurred  at  defendant's  request,  and 
upon  his  promise  to  pay  therefor.  (2)  That  the  expense  was  incurred 
in  reliance  upon  defendant's  promise  to  perform  Ms  duty  as  overseer 
to  obtain  the  apiwoval  of  the  supervisor  of  the  town,  and  take  the  .nec- 
essary steps  to  charge  the  town  with  liability  for  such  care,  nursing, 
and  maintenance;  and  by  reason  of  his  neglect  of  duty  and  violation 
of  this  promise  he  made  himself  personally  liable  for  such  expense. 

The  action  clearly  cannot  be  maintained  upon  the  first  ground  stat- 
ed. The  evidence  shows  that  no  request  or  promise  to  pay  was  made 
to  bind  defendant  personally.    The  plaintiff  testified: 

"In  my  dealing  with  Mr.  Stewart,  I  supposed  I  was  dealing  with  him  as 
overseer  of  the  poor.  My  taking  care  of  this  old  lady  was  upon  the  credit  of 
the  town.  I  didn't  give  Mr.  Stewart  personally  any  credit  for  taking  care  of 
this  old  lady,  and  did  not  charge  him  personally  for  taking  care  of  her.  I 
didn't  suppose  I  had  to  do  it" 

This  conclusion,  stated  by  the  plaintiff,  fiows  naturally  and  neces- 
sarily from  the  evidence  given  in  detail.  The  action  can  only  be  main- 
tained, therefore,  if  at  all,  upon  the  second  ground  stated, — the 
promise  by  the  overseer  to  procure  the  approval  of  the  supervisor,  and 
to  take  the  necessary  steps  to  charge  the  town  with  liability,  which 
it  is  claimed  it  was  his  official  duty  to  do;  and  his  failure  to  keep  such 
promise  and  perform  such  duty.  Hie  complaint  was  based  solely 
upon  a  request  and  promise  to  pay  by  the  defendant.  There  were  no 
allegations  therein  of  promise  or  failure  to  perform  official  duty,  and 
it  may  well  be  doubted  whether,  under  such  a  complaint,  this  second 
ground  of  recovery  can  be  maintained.  The  answer,  however,  set 
up  the  facts  with  reference  to  the  defendant's  oflBcial  position  and 
official  action,  and  the  evidence  was  taken  without  any  question  being 
raised  as  to  the  form  of  the  complaint,  and  we  very  likely  should  de- 
termine the  questions  now  involved  upon  the  merits,  regardless  of 
technical  questions  of  pleading.  The  poor  law  of  the  state  (Laws  1896, 
c.  225,  §  23)  prescribes  the  duty  of  the  overseer  and  the  supervisor  in 
a  case  of  this  kind  as  follows: 

"Sec.  23.  Temporary  relief  to  persons  who  cannot  be  removed  to  almshouse. 
If  It  shall  appear  that  the  person  so  applying  (for  relief  requires  only  tempo- 
rary relief,  or  is  sick,  lame  or  otherwise  disabled  so  that  he  cannot  be  conven- 
iently removed  to  the  county  almshouse,  •  •  •  the  overseer  shall  apply 
to  the  supervisor  of  the  town,  who  shall  examine  Into  the  facts  and  circumstan- 
ces, and  shall  In  writing  order  such  sum  to  be  expended  for  the  temporary  re- 
lief of  such  poor  person  as  the  circumstances  of  the  case  shall  require,  which 
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order  shall  entitle  the  overseer  to  receive  any  sum  he  may  have  paid  ont,  or 
contracted  to  pay,  within  the  amount  therein  specified,  from  the  county  treas- 
urer, •  •  •  •  but  no  greater  sum  than  $10  shall  be  expended  or  paid  for  the 
relief  of  any  one  poor  person  or  one  family,  without  the  sanction,  in  writing, 
of  one  of  the  superintendents  of  the  poor  of  the  county,  which  shall  be  pre- 
sented to  the  county  treasurer,  with  the  order  of  the  supervisor,  except  when 
the  board  of  supervisors  hag  made  rules  and  regulations,  as  prescribed  in  sec- 
tion 13,  of  this  chapter." 

It  was  conceded  on  the  trial  that  no  rules  or  regulations  were  made 
by  the  board  of  sapervisors  or  by  the  town  board  with  reference  to 
furnishing  temporary  or  outdoor  relief  to  the  poor  after  the  poor  law 
was  enacted  in  1896,  or  after  section  13  thereof  was  amended  in 
1897.  It  may  be  well,  however,  to  have  in  mind  the  provision  of 
section  13.  In  the  original  section  the  board  of  supervisors  alone 
conld  make  the  rules  and  regulations.  The  amendment  provided,  if 
the  board  of  supervisors  failed  to  make  such  rules  and  regulations, 
the  town  board  of  the  town  could  make  them.  The  section,  as  amend- 
ed by  chapter  48,  Laws  1897,  is  as  follows: 

"Supervisors  and  members  of  town  boards  may  direct  as  to  temporary  or 
out-door  relief  to  the  poor. — The  board  of  supervisors  of  any  county  may  mals^e 
such  rules  and  regulations  as  it  may  deem  proper  in  regard  to  the  manner  of 
furnishing  temporary  or  out-door  relief  to  the  poor  in  the  several  towns  in  said 
county,  and  provided  the  board  of  supervisors  shall  have  failed  to  make  any 
such  rules  and  regulations  the  town  board  of  any  town  may  make  such  rules 
and  regulations  as  it  may  deem  proper  in  regard  to  furnishing  temporary  or 
out-door  relief  to  the  poor  in  their  respective  towns,  by  the  overseer  or  over- 
seers of  the  poor  thereof,  and  also  in  regard  to  the  amount  such  overseer 
or  overseers  of  the  poor  may  expend  for  the  relief  of  each  person  or  family: 
and  after  the  board  of  supervisors  of  any  county,  or  the  town  board  of  any 
town,  shall  have  made  such  rules  and  regulations.  It  shall  not  be  necessary 
for  the  overseers  of  the  poor  of  the  towns  In  said  county,  where  such  rules 
and  regulations  were  made  by  the  lx)ard  of  supervisors,  or  if  In  a  town  by  the 
said  town  board,  to  procure  an  order  from  the  supervisor  of  the  town,  or  the 
sanction  of  the  superintendent  of  the  poor  to  expend  money  for  the  relief  of 
any  person  or  family,  unless  the  board  of  supervisors  of  such  county  or  the 
town  board  of  such  town  shall  so  direct." 

Caearly,  the  defendant,  as  overseer  of  the  poor,  under  these  provi- 
sions of  law  had  no  power  to  pay  out  or  contract  for  more  than  $10 
for  the  support  or  care  of  Mrs.  Merrick,  unless  authorized  to  do  so  by 
the  order  of  the  supervisor,  and  the  written  sanction  of  the  county 
superintendent  of  the  poor;  and  he  had  no  i>ower  to  compel  the  su- 
pervisor to  give  him  such  order,  or  the  superintendent  to  give  him 
such  sanction.  It  was  very  likely  his  duty  to  apply  to  the  super- 
visor in  her  behalf,  but  he  had  no  further  power  in  the  premises. 
The  defendant  did  apply  to  the  supervisor,  and  the  supervisor,  as  it 
was  his  duty  to  do,  went  to  plaintilFs  residence,  where  Mrs.  Merrick 
was,  and  examined  into  the  facts  and  circumstances.  It  was  the 
supervisor's  duty  to  order  such  sum  to  be  expended  for  her  temporary 
relief  as  the  circumstances  of  the  case  required.  The  overseer  had 
no  control  whatever  over  the  action  of  the  supervisor;  could  compel 
him  to  do  nothing.  The  supervisor  made  no  order  whatever.  There 
was  some  effort  made  to  remove  Mrs.  Merrick  to  the  county  alms- 
house, but  the  removal  was  opposed  by  plaintiff  and  his  housekeeper, 
and  was  not  effected.  While  the  town  board  made  no  rules  or  reg- 
ulations under  the  statute,  yet  they  did,  upon  the  procurement  of  the 
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overseer,  receive  from  the  plaintiff  a  bill  for  a  part  of  tbe  expense 
incurred  by  him  for  the  care,  nursing,  and  maintenance  of  Mrs.  Mer- 
rick, amounting  to  |8S.50,  and  passed  upon  such  bill',  allowing  him 
thereon  f21.66,  and  the  plaintiff  was  paid  that  amount.  He  was  not 
satisfied  with  the  amount  so  allowed  him,  and  refused  later,  when 
requested  by  the  overseer,  to  make  or  present  to  the  town  board  any 
bill  for  the  further  expense  incurred  by  him.  In  view  of  these  facts, 
we  are  unable  to  see  bow  the  overseer  was  responsible  for  the  failure 
of  the  supervisor  to  do  his  duty,  if  there  was  such  failure,  or  how  the 
overseer  was  guilty  of  any  neglect  of  duty,  or  how  it  was  possible  for 
him  to  take  any  further  steps  than  he  did  take  to  charge  the  town 
with  liability  for  the  care,  nursing,  and  maintenance  of  Mrs.  Mer- 
rick. It  seems  to  us  that  he  did  all  he  could  do  officially  or  personally 
in  the  premises,  and  that  there  is  no  ground  for  charging  him  per- 
sonally with  the  expense  incurred  by  plaintiff  for  such  care,  nursing, 
and  maintenance.  In  King  v.  Butler,  15  Johns.  281,  the  court  said  it 
was  the  duty  of  the  overseer  to  famish  the  relief;  he  was  under  a 
legal  as  well  as  moral  obligation  so  to  do;  that  the  duty  of  pro- 
curing from  a  justice  an  order  was  imposed  upon  the  overseer,  and 
was  his  authority  for  directing  the  relief;  and,  if  he  neglected  to  pro- 
cure the  order,  it  was  his  own  fault  or  negligence.  Suppose  the  over- 
seer applied  to  a  justice  for  the  order,  and  could  not  get  it,  would  he 
still  be  liable  for  the  expense  incurred  for  relief,  when,  without  the 
order,  he  had  no  authority  to  furnish  it?  Whatever  the  law  may  have 
been  under  the  statute  then  in  force,  the  overseer,  under  the  poor  law 
now  in  force,  has  no  duty  unposed  upon  him  to  get  an  order  from  the 
supervisor.  His  only  duty  is  to  apply  to  the  supervisor.  He  cannot 
compel  the  supervisor  to  make  the  order,  and  he  cannot  furnish  tem- 
porary relief  beyond  |10,  unless  the  supervisor  maizes  the  order  and 
the  superintendent  sanctions  the  expenditure.  How,  under  such  a 
law,  can  the  overseer  be  said  to  neglect  his  ofBcial  duty,  and  be  per- 
sonally liable  for  the  expense  incurred  for  the  care,  nursing,  and  sup- 
port of  Mrs.  Merrick,  because  he  did  not  get  the  order  and  sanction? 
The  plaintiff  calls  our  attention  to  many  cases  holding  an  officer  per- 
sonally liable  for  damages  resulting  from  his  neglect  of  duty,  but  those 
cases  are  unimportant  here,  because  the  overseer  was  guilty  of  no 
neglect  of  duty,  as  we  have  seen.  The  court  committed  no  error  in 
granting  the  motion  for  a  nonsuit.  The  plaintiff's  exceptions  should 
be  overruled,  and  the  motion  for  a  new  trial  denied,  and  judgment 
ordered  on  verdict,  with  costs. 
So  ordered.    All  concur. 


(59  App.  Dlv.  464.) 

HAKES  V.  THORNTON. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    Marcb  12,  1001.) 

* 

COMVBRSION — RiOHT   OF    PoS8F.SSION--QlIKSTtOKB   FOR    .lURY. 

Where,  in  an  action  for  damages  for  eonverslon  of  personalty  seized 
by  defendant  as  sheriff  under  an  execution,  the  effect  of  a  bill  of  sale,  un- 
der which  plaintiff  claimed  the  property  and  his  possession  at  the  time 
of  the  levy,  was  put  In  issue,  It  was  error  to  direct  a  verdict  for  plaintUT, 
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aince  defendant  was  entitled  to  the  Jnry'g  finding  as  to  the  effect  of  sneh 
bin  of  sale,  and  as  to  the  fact  of  posseeslon  at  the  time  of  the  seizure. 
Spring,  J.,  dissenting. 

Appeal  from  trial  term,  Onondaga  county. 

Action  by  Lucins  A.  Halves  against  Stephen  Tbornton.  From  a 
judgment  of  the  supreme  court,  ent»ed  on  a  direction  of  a  yerdict, 
and  from  an  order  denying  a  motion  for  a  new  trial  on  the  minutes, 
defendant  appeals.    Beversed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPiUNG,  WIL- 
LIAMS, and  LAUGHLIN,  JJ. 

B.  A.  Benedict,  for  appellant. 
D.  B.  Cobb,  for  respondent. 

WILLIAMS,  J.  The  action  was  brought  to  recover  damages  for 
the  conversion  of  personal  property,  a  stock  of  groceries.  The  defend- 
ant, as  sheriff  of  Onondaga  county,  seized  the  property  by  virtue  of 
executions  against  the  firm  of  Uanley  &  Johnson.  The  j^intiff 
claimed  that  he  was  the  owner  and  in  the  actual  possession  of  the 
property  when  it  was  seized.  The  defendant  claimed  that  the  firm  of 
Hanley  &  Johnson  was  the  owner  and  in  the  actual  possession  of  the 
property  at  the  time  it  was  seized.  The  plaintiff  claimed  title  to  the 
property  by  virtue  of  a  bill  of  sale  made  by  Hanley  &  Johnson  to  one 
Marsh,  and  a  bill  of  sale  by  Marsh  to  plaintiff,  both  given  May  6, 
1898.  The  judgments  were  recovered,  and  the  executions  thereon  is- 
sued to  the  defendant  as  sheriff,  May  7,  1898,  and  the  property  was 
seized  the  same  day  the  executions  came  into  the  sberiU's  hands. 
The  bill  of  sale  by  Hanley  &  Johnson  to  Marsh  was  in  form  absolute, 
but  the  defendant  claimed  the  understanding  of  the  parties  was  that 
it  was  given  merely  as  security  for  the  payment  of  a  debt  owing  by 
Hanley  &  Johnson  to  Austin,  Nichols  &  Co.,  whose  representative 
Marsh  was.  Whether  the  bill  of  sale  was  an  absolute  transfer  of  the 
property,  or  was  in  effect  a  mortgage,  was  a  question  for  the  jury,  and 
could  not  be  determined  against  the  defendant  by  the  court.  Both 
Hanley  and  Johnson  testified  that  the  understanding  was  the  bill  of 
sale  should  be  for  security  merely,  and  that  they  should  have  until 
the  following  Tuesday  to  pay  the  debt;  that  the  ownership  of  the 
property  should  in  the  meantime  remain  in  their  firm,  and  the  busi- 
ness should  be  continued  as  usual  by  the  firm;  that  they  were  not 
permitted  to  read  or  hear  the  bill  of  sale  read,  but  were  told  that  it 
contained  these  provisions.  The  court  could  not  disregard  this  evi- 
dence, nor  could  it  take  this  question  from  the  jury,  and  hold  the  bill 
of  sale  absolute,  and  give  present  title  and  possession  of  the  property 
to  3Iarsh. . 

We  must  assume,  for  the  purposes  of  this  appeal,  that  the  under- 
standing between  the  parties  was  as  sworn  to  by  the  members  of  the 
firm  of  Hanley  &  Johnson.  If  this  was  so,  then  the  firm  held  title  to 
the  property  at  the  time  it  was  seized,  subject  to  the  mortgage,  and 
had  an  interest  therein  subject  to  seizure  and  sale  under  execution 
(Hall  V.  Sampson,  35  N.  Y.  274;  Hathaway  v.  Bravman,  42  N.  Y. 
.'524;  Hamill  v.  Gillespie,  48  N.  Y.  556;  Manchester  v.  Tibbetts,  121 
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N.  Y.  223,  24  N.  E.  304);  and  the  defendant  in  making  snch  seizure 
did  not  become  liable  for  the  conversion  of  the  property,  unless  the 
plaintiff  was  in  the  actual  possession  of  the  property  under  its  mort- 
gage, and  the  firm  of  Hanley  &  Johnson  was  out  of  possession  there- 
of. This  question  of  possession  was,  however,  one  of  fact  for  the  jury, 
and  could  not  be  determined  against  the  defendant  by  the  court. 

Both  Hanley  and  Johnson  testified,  not  only  to  the  understanding 
that  their  firm  should  hold  the  title  and  possession  of  the  property  tiU 
the  following  Tuesday,  but  that  the  firm  actually  did  remain  in  pos- 
session until  the  property  was  seized.  Undoubtedly  the  plaintiff 
made  an  effort  to  take  possession,  and  claimed  he  was  in  possession 
when  the  seizure  was  made,  but  he  could  not  take  forcible  possession, 
against  the  will  of  the  firm,  under  a  bill  of  sale  such  as  tiie  defend- 
ant had  shown  the  bill  of  sale  was  understood  to  be.  It  having  been 
agreed  that  title  and  possession  should  be  retained  by  the  firm,  he 
could  not,  in  violation  of  that  agreement,  by  force,  take  possession 
of  the  property,  and  claim  the  title  was  transferred  to  him  before  the 
following  Tuesday. 

The  court,  at  the  close  of  the  evidence,  refused  to  submit  any  ques- 
tions to  the  jury,  and  directed  a  verdict  for  the  plaintiff,  and  in  this 
there  was  error.  The  defendant  had  a  right  to  the  finding  of  the 
jury  as  to  the  understanding  between  the  parties  in  the  giving  of  the 
bill  of  sale  by  the  firm  to  Marsh,  and  as  to  the  fact  of  possession  at 
the  time  of  the  seizure  of  the  property;  and,  if  the  jury  found  thes«' 
questions  favorably  to  the  plaintiff,  then  he  was  entitled  to  succeed 
in  his  defense  to  this  action  for  conversion.  He  had  a  right,  in  such 
a  condition  of  things,  to  seize  and  sell  the  property, — all  the  firm's 
interest  therein, — which  sale  would  have  been  subject  to  plaintiff's 
mortgage  interest.  Without  considering  or  passing  upon  the  other 
questions  raised,  we  think  the  court  erred,  for  the  reasons  hereinbe-  > 
fore  stated,  in  refusing  to  submit  the  case  to  the  jury,  and  in  direct- 
ing a  verdict  for  the  plaintiff.  We  refrain  from  discussing  the  facts, 
because  there  must  be  a  new  trial,  and  the  jury  should  be  left  to  pass 
upon  the  facts  upon  such  new  trial  vrithout  being  influenced  by  any 
views  we  may  entertain  with  reference  thereto. 

Judgment  and  order  appealed  from  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  appellant  to  abide  event  So  ordered.  All  concur, 
except  SPRING,  J.,  who  dissents. 


(59  App.  Dlv.  120.) 

SEYMOUR  T.  WABRBN  et  aL 

(Supreme  Court  Appellate  Division,  Second  Department.    March  8,  1901.) 

i.  StATDTB  of  PrADDS— CONTBACTS— SrPFICIBNCT— C'OHSIDERATIOur 

A  letter  from  defendanta,  In  1897,  to  plalntiflf,  agreeing  to  take  entire 
ctinrge  of  certain  premises,  keeping  them  In  good  order,  and  paying  all 
expenses,  until  May  1,  1900;  further  agreeing  to  pay  $75  per  month,  be- 
ginning May  1,  1897,  and  if,  at  the  expiration  of  the  agreement,  the  rent 
had  advanced,  and  the  agreement  was  renewed,  to  increase  the  montblv 
payment  in  proportion  to  the  advance  in  rent, — was  not  a  sufficient  -writ- 
ing within  the  statute  of  frauds,  since  it  did  not  show  consideration  for 
defendants'  promise. 
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IL  Sake— Wholb  of  Contract— Showing— Nbcessitt. 

If  the  agreement  between  the  parties  was  that  defendants  should  pay- 
taxes  and  interest  on  mortgage,  the  writing  did  not  comply  with  the  re- 
quirements of  the  statute  of  frauds,  as  it  confined  defendants*  liability  to 
the  outlay  incident  to  keeping  the  property  In  good  order,  and  did  not 
contain  the  whole  agreement. 

t  Same— ParoIj  Evidence — Admissibility. 

Where  an  agreement  not  to  be  performed  within  a  year  was  void,  within 
the  statute  of  frauds,  because  It  did  not  show  consideration  and  contain 
the  whole  agreement,  parol  evidence  was  not  admissible  to  remedy  the 
defects. 

i,  Contracts— CoNSTRccTioN. 

An  agreement  to  take  entire  charge  of  certain  premises,  keep  them  In 
good  order,  and  pay  all  expenses,  and  pay  a  certain  amount  per  month 
therefor.  Is  not  an  agreement  to  pay  taxes  and  Interest  on  a  mortpiage  on 
the  premises,  since  the  expenses  are  merely  those  Incident  to  keeping  the 
property  in  good  order. 

Appeal  from  special  term,  Queens  county. 

Action  by  Cornelia  Seymour  against  Walter  H.  Warren  and  another 
lor  breach  of  contract.  From  an  order  granting  a  new  trial,  plain- 
tiff appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIESCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Edmund  L.  Mooney  (Frederick  A.  Card,  on  the  brief),  for  appellant. 
James  J.  Allen,  for  respondents. 

HIRSCHBERG,  J.  The  action  of  the  learned  trial  justice  in  setting 
aside  the  verdict  secured  by  the  plaintiff  was  based  on  the  theory  that 
the  contract  or  memorandum  upon  which  the  suit  is  brought  is  insuf- 
ficient under  the  statute  of  frauds.  The  suit  is  for  damages  for  al- 
leged breach  of  agreement.  The  complaint  alleges  that  on  or  about 
the  26th  day  of  March,  1897,  the  plaintiff  entered  into  an  agreement 
with  the  defendants,  whereby  the  defendants  agreed  to  take  entire 
charge  of  the  premises  No.  100  West  109th  street,  corner  of  Columbus 
avenue,  in  the  city  of  New  York,  to  keep  the  same  in  good  order,  and 
pay  all  expenses,  taxes,  interest  on  mortgage,  and  other  charges 
against  said  premises  until  May  1,  1900;  the  rents  of  the  said  prem- 
ises to  be  received  by  the  defendants  for  their  own  use;  and  in  con- 
sideration thereof  the  defendants  agreed  to  pay  to  the  plaintiff  the 
sum  of  $75  per  month,  beginning  May  1,  1897.  The  defendants  plead- 
ed the  statute  of  frauds  as  a  defense,  and,  as  the  agreement  is  un- 
questionably one  which,  by  its  terms,  is  not  to  be  perfoi-med  within 
one  year  from  the  mailing  thereof,  it  was  void  unless  in  writing.  To 
meet  the  requirements  of  the  statute,  the  plaintiff  produced  upon  the 
trial  the  following  letter,  signed  by  the  defendants,  and  received  by 
her  under  date  of  March  26, 1897,  viz.: 

"Dear  Madam:  We  agree  to  take  entire  charge  of  the  premises  No.  100 
West  109th  street,  comer  Columbus  Ave.,  keeping  it  in  good  order,  and  paying 
all  expenses  until  May  1st,  1900.  We  further  agree  to  pay  you  the  sum  of 
wventy-five  dollars  (?75)  per  month,  beginning  May  1st.  1897.  If,  at  the 
fxpiration  of  this  agreement,  the  rent  of  said  property  shall  have  advanced, 
and  If  said  agreement  shall  be  renewed,  we  will  Increase  the  monthly  payment 
*o  you  in  proportion  to  the  advance  in  rents." 
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The  principal  breach  of  the  agreement  set  up  in  the  complaint  is 
the  failure  and  refusal  on  the  part  of  the  defendants  to  pay  what  is 
alleged  as  "the  proportionate  part"  of  the  taxes  and  the  interest  on 
the  mortgage  on  the  premises,  such' proportionate  part  probably  be- 
ing in  relation  to  the  amount  of  rent  in  excess  of  |75  per  month,  if 
any.  The  complaint  alleges  that  the  defendants,  on  or  about  Jan- 
uary 25,  1899,  informed  the  plaintiff  that,  if  she  desired  to  avoid  fore- 
closure, she  must  pay  the  taxes  on  the  premises  to  the  amount  of  (440, 
which  she  did,  and  which  sum  she  complains  that  the  defendants  have 
failed  to  repay  her.  The  document  relied  on  by  the  plaintiff  is  fatally- 
defective  in  two  particulars,  viz. :  First,  it  does  not  express  the  con- 
sideration stated  in  the  complaint  to  the  effect  that  the  defendants 
were  to  have  the  rents  in  excess  of  |75  per  month,  nor,  indeed,  does 
it  express  any  consideration  for  defendants'  promise;  and,  second, 
it  does  not  contain  any  agreement  on  the  part  of  the  defendants  to 
pay  taxes,  interest  on  the  mortgage  debt,  and  other  charges,  but  ex- 
pressly confines  their  liability  to  the  outlay  incident  to  keeping  the 
property  in  good  order.  As  to  the  consideration,  it  needs  no  authori- 
ties to  establish  the  proposition  that  a  valid  promise  requires  a  con- 
sideration to  support  it.  It  may  be  conceded  that,  as  the  statute 
does  not  require  the  consideration  to  be  exiiressed  in  the  agreement,  or 
note,  or  memorandum,  it  would  be  sufficient  if  it  appeared  that  a  con- 
sideration existed,  notwithstanding  the  precise  nature  of  it  was  not 
manifested.  Prior  to  the  insertion  in  the  statute  of  the  requirement 
that  the  consideration  should  be  expressed  in  certain  writings,  the 
current  of  authority  was  to  the  effect  that  the  consideration  should  be 
expressed  as  an  essential  part  of  the  agreement.  After  the  passage 
of  chapter  464  of  the  Laws  of  1863,  by  which  the  clause  requiring  the 
consideration  to  be  expressed  in  the  writing  was  struck  out  of  the 
statute,  it  was  held  that  the  effect  was  not  to  destroy  or  annul  the  re- 
quirement that  the  writing  must  contain  all  the  substantial  and  ma- 
terial terms  of  the  contract.  Drake  v.  Seaman,  97  N.  Y.  2.30.  The 
writing,  so  far  as  the  same  is  executory,  must  still  show  on  its  face 
what  the  whole  agreement  was.    Drake  v.  Seaman,  supra. 

In  Barney  v.  Forbes,  118  N.  Y.  580,  2.3  N.  E.  890,  Oiief  Judge  Follett 
said  (page  585, 118  N.  Y.,  and  page  891,  23  N.  E.): 

"A  written  guaranty,  given  by  a  third  party  to  a  creditor,  that  his  debtor 
will  therekfter  pay  to  him  a  pre-existing  debt,  must,  notwithstanding  the 
amendment  of  the  statute  of  frauds  by  chapter  464  of  the  Laws  of  18()3.  ex- 
pressly or  by  fair  ImpUcntion  disclose  that  the  promise  rests  on  a  legal  consid- 
eration. Oastle  V.  Beanlsley,  10  Hun.  .343;  Drake  v.  Seaman,  97  N.  T.  230; 
Reed,  St.  Frauds,  8§  423,  420.  Since  that  amendment  the  courts  have  held 
with  great  uniformity  that  all  of  the  essential  parts  of  contracts  within  the 
amended  section  must  be  in  writing.  Newberry  v.  Wall,  G5  N.  Y.  484,  488; 
Stone  V.  Browning,  68  N.  T.  598,  604;  Drake  v.  Seaman,  snpra.  The  existence! 
or  the  acknowledgment  of  the  existence,  of  a  legal  consideration  for  the  sup- 
port of  such  promise.  Is  not  only  essential,  but  Is  absolutely  indispensable.  The 
history  of  this  question  Is  fully  given  In  Church  v.  Brown,  21  N.  Y.  331,  and 
In  Drake  v.  Seaman,  supra,  and  it  Is  quite  unnecessary  to  again  go  over  the 
cases,  or  give  reasons  for  the  existence  of  the  rule.  Speyers  v.  Lambert,  1 
Sweeny,  335,  6  Abb.  Prac.  (N.  S.)  309,  and  37  How.  Prac.  315,  must  be  regarded 
as  overruled.  In  Bank  v.  Kaufmann,  93  N.  Y.  273,  the  defendants  were  held 
not  to  be  liable  upon  their  written  guaranty,  because  there  was,  In  fact,  no 
consideration  for  It,  nor  was  any  expressed  In  the  writing.    It  was  said  In 
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Drake  ▼.  Seaman,  87  N.  T.  2S1:  'Wbat  was  said  In  Bonk  ▼.  Eaufmann,  68 
N.  Y.  273,  v.-&a  not  at  all  Intendecl  to  decide  the  question  upon  which  the  eourta 
liaTe  thus  differed.  The  guaranty  there  was  special,  and  without  uiasidera- 
tlon  in  fact,  and  the-  question  now  under  discussion  was  not  hetoie  the 
caarta.'- 

In  Mentz  v.  Newwitter,  122  N.  Y.  491,  25  N.  E.  1044, 11  L.  B.  A.  97, 
the  same  ruling  was  applied  to  a  written  memorandum  of  a  contract 
of  sale,  and  the  memorandum  was  held  void  because  it  did  not  name 
or  describe  the  vendor.  The  court  said,  per  Brown,  J.  (page  497,  122 
N.  Y.,  and  page  1046, 23  N.  E.): 

**Xhe  whole  current  of  authority  In  this  state  la  that  the  memorandum  must 
contain  substantially  the  whole  agreement,  and  all  Us  material  terms  and  con- 
ditions, so  that  one  reading  It  can  understand  from  It  what  the  agreement  Is." 

See,  also,  Newbeny  t.  Wall,  65  N.  Y.  484,  and  Stone  t.  Browning, 
68  N.  Y.  604. 

It  is  to  be  observed  that  the  writing  in  question  makes  no  mention 
or  suggestion  of  a  consideration  emanating  from  the  plajntiif  and 
inuring  to  the  benefit  of  the  defendants.  The  defendants  agree  to 
take  chaise  of  the  premises,  to  keep  them  in  order,  to  pay  the  ex- 
penses, and  to  pay  the  plaintiif  $75  per  month.  The  plaintiff  does  not 
agree  to  do  anything,  or  to  pay  anything.  There  is  no  statement  that 
the  defendants  are  to  receive  anything  as  a  consideration  for  what 
they  are  to  do.  The  plaintiff  says  they  were"  to  collect  and  receive 
the  rents,  paying  the  f  75  per  month  out  of  the  rents,  and  retaining  the 
balance.  The  memorandum  does  not  say  so.  It  does  not  even  say 
that  the  f 75  is  to  be  paid  from  the  rents.  It  does  say  that  if  the 
rents  advance  the  monthly  payment  shall  increase  in  proportion ;  but 
that  does  not  necessarily  involve  the  proposition  that  the  payment 
shall  come  from  the  rents  collected.  The  plaintiff  further  claims  that 
the  possession  and  control  of  the  property  by  the  defendants  is  a  con- 
sideration. Here,  too,  the  agreement  is  defective,  for  there  is  no 
statement  that  the  defendants  are  to  have  control,  the  plaintiff  not 
even  agreeing  that  they  may  take  charge  of  the  premises.  The  case 
is  not  unlike  the  one  of  Lees  v.  Whitcomb,  5  Bing.  34,  where  the  de- 
fendant agreed  in  writing  to  itemain  with  the  plaintiff  for  the  period 
of  two  years  for  the  purpose  of  learning  the  business  of  a  dressmaker, 
and  the  memorandum  was  held  insufDeient  because  the  whole  agree- 
ment did  not  appear;  the  engagement  on  the  plaintiff's  part  to  teach 
being  essential,  and  no  such  engagement  appearing  in  the  writing. 
In  Wright  t.  Weeks,  25  N.  Y.  153,  Judge  Allen  said  ('page  161): 

"It  was  decided  as  early  as  1804,  In  Wain  v.  Warlters,  5  East.  10,  that  a 
writing  conld  not  be  a  memorandum  of  an  agreement  unless  it  contained  the 
whole  ajrreoment. — that  is  to  say,  the  parties,  and  the  consideration,  and  the 
subject-matter,  as  well  as  the  promise, — and  this  Is  now  well  est:ibllshed  as 
law.  It  was  then  held  that  the  word  'agreement,'  in  the  statute,  included  not 
only  the  promise,  but  the  consideration  for  it;  and  that  parol  evidence  could 
not  be  given  of  the  consideration  of  a  promise,  which,  upon  the  face  of  the 
written  engagements,  was  a  nndnm  pactum." 

Tliis  doctrine  has  not  been  substantially  modified.  While  a  seal, 
or  the  words  "value  received,"  have  been  held  sufficient,  and  while  the 
consideration  accordingly  need  not  be  expressed,  there  must,  at  least, 
be  some  expression  of  a  consideration,  or  the  fair  and  necessary  in- 
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ference  of  one,  arising  from  the  language  used,  to  indicate  that  the 
note  or  memorandum  embodies  a  binding  and  valid  agreement.  It 
is  equally  obvious  that,  if  the  parties  actually  made  the  agreement 
alleged  in  the  complaint,  and  the  undertaking  on  the  part  of  the  de- 
fendants was  to  pay  the  taxes,  the  interest  on  the  mortgage,  water 
rates,  insurance,  and  all  other  charges,  in  addition  to  the  expenses  of 
keeping  the  property  in  repair,  the  writing.does  not  contain  the  whole 
agreement  in  this  respect,  and  therefore  fails  to  comply  with  the  re- 
quirements of  the  statute.  The  deficiency  cannot  be  supplied  by 
parol,  or  the  purpose  of  the  statute  would  be  destroyed,  which  is  to 
free  contracts  which  extend  beyond  a  year  from  the  uncertainties  and 
possible  frauds  of  speech.  There  is  no  ambiguity.  The  defendants 
agree  to  keep  the  premises  in  good  order,  paying  all  expenses.  The 
collocation  indicates  that  the  expenses  referred  to  are  those  incident 
to  the  keeping  of  the  property  in  good  order,  and  such  expenses  can 
no  more  be  extended  by  construction  to  the  taxes,  insurance,  and  inter- 
est than  they  could  be  to  a  judgment  or  the  principal  of  the  mortgage, 
or  the  interest  of  a  new  mortgage  which  the  plaintiff  might  put  upon 
the  place.  The  case  of  Foster  v.  Goddard,  1  Black,  506,  17  L.  Ed. 
228,  is  quite  distinguishable.  There  the  court  had  under  consider- 
ation a  contract  to  pay  a  share  of  the  net  profits  in  a  business  enter- 
prise which  would  remain  after  deducting  "the  actual  expenses  that 
may  appertain  to  the  goods  themselves,  including  the  cost  of  said  Fos 
ter's  living";  and  the  court  held  that  the  taxes,  clerk  hire,  and  ad- 
vertising were  necessary  disbursements,  to  be  deducted  in  ascertain- 
ing the  net  profits.  The  court  said  (page  514,  1  Black,  and  page 
230,  17  L.  Ed.):  "It  was  certainly  not  the  intention  of  the  parties 
that  the  defendant  should  make  a  donation  by  any  expenditure  in  the 
business."  In  the  case  at  bar,  However,  there  is  no  suggestion  of  the 
ascertainment  of  net  profits,  viz.  the  difference  between  receipts  and 
disbursements;  nor  do  I  think  the  word  "expenses"  indefinite,  even, 
or  that  oral  testimony  could  be  received  to  explain  its  meaning,  in- 
dependently of  the  requirements  of  the  statute.  But,  be  that  as  it 
may,  it  is  clear  that  it  does  not  necessarily  embrace  and  include  the 
items  of  expenditure  which  are  essential  to  the  plaintiff's  claim.  The 
language  of  Judge  Finch,  in  Drake  v.  Seaman,  supra,  is  quite  applica- 
ble (page  237,  97  N.  Y.): 

"We  cannot  hold  this  memorandum  sufflcient  without  a  dependence  upon 
parol  evidence  -wtiich  would  practically  nullify  the  statute;  and,  since  we 
have  held  that  one  party  may  be  bound  by  his  signature,  while  the  other 
party,  not  signing.  Is  not  bound  at  all  (Mason  v.  Decker,  72  N.  T.  595),  It  be- 
comes veiy  Important  for  the  party  who  does  sign  and  Is  bound  that  the  rule 
should  be  firmly  adhered  to  which  requires  the  real  contract  to  be  stated,  with 
Its  substantial  terms  and  conditions." 

The  cases  cited  by  the  appellant's  counsel  adjudging  the  specific 
performance  of  contracts  voidable  but  partly  performed,  or  performed 
in  full  by  one  party,  relate  solely  to  equitable  jurisdiction,  and  have 
no  application  to  an  action  at  law  to  recover  damages  for  the  breach 
of  such  a  contract. 

The  order  should  be  affirmed,  with  coats.    All  concur. 
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<59  App.  Dlv.  53S.» 

WOOD  V.  ZORNSTOKPP. 

(Supreme  Conrt,  Appellate  Division,  Fourth  Department.    March  19,  1901.) 

Bakkb— JoiKT  Deposit— OwKBRSHtp—lKTKimoH  ov  Pabtiks— Qcestioh  fob 
JtJBT — Direction  of  Vehdtct. 

In  1S90,  deceased,  an  old  man,  transferred  a  bank  deposit  of  $183  from 
his  own  name  to  the  Joint  account  of  himself  and  daughter,  the  defendant 
The  deposit  tras  added  to  from  time  to  time,  and  at  the  death  of  deceased 
amounted  to  $1,538.  Deceased's  two  sons  paid  blm  $12.60  per  month, 
and  supported  and  clothed  him,  and  also  paid  blm  $300  per  annum  tor 
three  years  In  addition  to  his  monthly  allowance.  In  1897  deceased  made 
a  will  devising  $850  In  general  legacies,  and  made  defendant  his  residu- 
ary legatee,  and  bad  no  property  other  than  the  bank  account.  The  pass 
book  was  In  defendant's  possession,  and  several  times  deceased  requested 
Its  return,  and  defendant  promised  to  do  so  without  asserting  any  claim 
to  .the  deposit  Held,  In  an  action  by  deceased's  executor  to  recover  the 
deposit  that  the  dlrectlcm  of  a  verdict  for  defendant  at  the  close  of  plain- 
tiff's evidence  was  erroneous,  since  it  was  sufficient  to  justify  a  finding 
that  the  deposit  did  not  belong  wholly  to  defendant  and  the  Intention  of 
the  parties  In  making  the  transfer  and  in  keeping  a  Joint  account  was  for 
the  Jury. 

Appeal  from  trial  term,  Monroe  county. 

Action  by  RoIIin  B.  Wood,  as  executor  of  the  last  will  and  testa- 
ment of  Frederick  Weitz,  deceased,  against  Catlierine  Zonistorfl. 
Prom  a  judgment  in  favor  of  defendant,  plaintiff  appeals.    Reversed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
LIAMS, and  LAUGHLIN,  JJ. 

Pomeroy  P.  Dickinson,  for  appellant. 
William  A.  Sutherland,  for  respondent. 

SPRING,  J.  November  17,  1890,  Frederick  Weitz  had  on  deposit 
in  the  Rochester  Savings  Bank  $185.85.  On  that  day  the  account 
was  transferred  to  Frederick  Weitz  and  Catherine  Zbrnstorff,  the 
defendant  in  this  action,  and  the  usual  pass  book  showed  the  account 
in  that  form.  The  account  was  continued  in  this  manner,  and  addi- 
tions were  made  to  it,  until  the  entire  sum,  amounting  to  |1,538.50, 
was  withdrawn  by  the  defendant,  January  7,  1899,  three  days  after 
the  death  of  her  father.  The  pass  book  during  this  period  was  re- 
tained by  the  defendant,  but  it  does  not  appear  with  any  satisfactory 
clearness  who  was  responsible  for  the  deposits  made  from  time  to 
time.  Mr.  Weitz  was  an  old  man,  who  moved  about  with  difficulty, 
and  in  1889  he  had  conveyed  his  farm  to  his  two  sons,  who  at  first 
paid  him  a  monthly  allowance  of  f  12.50,  and  also  supported,  clothed, 
and  maintained  him.  Later,  during  that  year,  in  compromise  of  an 
action  pending  between  the  father  and  liis  sons,  tbig  agreement  was 
modified  by  providing  for  the  payment  to  the  old  gentleman  of  f300 
in  three  equal  annual  payments  in  addition  to  his  monthly  stipend. 
He  was  evidently  a  thrifty,  economical  man,  and  it  is  not  a  violent 
inference  to  entertain  that  out  of  these  moneys  he  added  to  the.  bank 
account,  as.  the  deposits  were  strung  along  dnring  this  entire  period 
in  small  sums.  It  can  be  urged  with  some  plausibility  that  the  ac- 
count itself  confirms  the  claim  that  these  deposits  were  made  by  the 
father.  In  November,  1897,  he  made  his  last  will  and  testament,  dis- 
es  N.T.8.— 16 


Digitized  by 


Google 


242  U9  NKW  YORK  SUPPLEMENT  (Sup.   Ct. 

and  lot  N«w  York  StaU  Reportar 

posing  of  $850  in  general  Iegax:ies,  and  making  the  defendant  his 
residuary  legatee.  It  does  not  appear  that  he  was  the  owner  of  any 
considerable  property,  unless  this  bank  account  represented  his  savr 
ings,  and  it  can  be  claimed  that  his  motive  in  drawing  his  will  was 
to  dispose  of  that  fund.  Beyond  the  inferences  which  might  be  drawn 
from  these  facts  and  circumstances,  there  was  direct  proof  of  more  or 
less  cogency.  Several  witnesses  testified  that  the  old  gentleman  re- 
peatedly asked  the  defendant  for  his  pass  book,  and  she  promised 
that  she  would  bring  it  to  him.  She  lived  seven  or  eight  miles  from 
her  father,  and  occasionally,  at  his  instance,  relatives  called  at  her 
house,  informing  her  that  her  father  wanted  his  pass  book,  and  she 
invariably  promised  to  take  it  to  him.  When  she  came  to  visit  him 
once  he  said,  "I  want  my  bank  book,  and  I  want  to  have  my  money, 
and  look  after  it  myself;"  and  she  replied,  "I  will  bring  it  to  you 
some  time  or  other."  At  another  time  when  she  came  without  it,  he 
said  to  her,  "Bather  curious;  a  person  who  has  money  in  the  bank, 
and  can't  get  a  hold  of  his  book  and  see  whatever  is  going  on  with  it." 
In  these  conversations,  so  far  as  the  proof  shows,  there  was  no  sug- 
gestion by  her  that  the  moneys  in  the  bank  were  her  property,  or  that 
the  survivor  was  to  take  them,  nor  did  she  dispute  his  right  to  the 
bank  book. . 

While  these  facts  do  not  conclusively  establish  the  fact  that  the 
father  owned  or  was  interested  in  the  deposits,  they  may  warrant  in- 
ferences, unexplained  as  they  are  now,  which  would  justify  a  jury  in 
finding  the  moneys,  at  least,  did  not  wholly  belong  to  the  defendant. 
While  the  bank  book  during  this  period  Was  in  the  name  of  the  fathei' 
and  daughter,  it  does  not  necessarily  follow  from  that  fact  that  she 
was  to  receive  the  whole  sum  upon  his  death.  The  intention  of  the 
parties  in  making  this  transfer  to  the  two,  and  in  keeping  it  in  that 
form,  is  what  must  control  the  solution  of  this  action.  De  Puy  v. 
Stevens,  37  App.  Div.  289-294,  55  N.  Y.  Supp.  810;  In  re  BolJn,  136 
N.  Y.  177,  32  N.  E.  626.  It  may  have  been  placed  in  the  names  of  the 
two  either  to  assure  title  in  the  survivor,  or  as  a  matter  of  conven- 
ience for  this  father  in  his  advanced  years,  to  enable  his  daughter  to 
transact  the  business  for  him;  and  it  is  for  the  jury,  taking  into 
consideration  their  relations,  and  all  the  facts  and  circumstances,  with 
the  deductions  to  be  properly  drawn  therefrom,  to  determine  where 
the  truth  lies. 

The  judgment  and  order  should  be  reversed,  with  costs  to  the  ap- 
pellant to  abide  the  event    So  ordered.    All  concur. 


m  re  BACHILLBR  DB  PONGS  DB  LBON. 
(Supreme  Court,  Special  Term,  New  Tork  Oonnty.    March  21,  190L) 

BXKOtJTIOK— SOPPLKMBRTART  PrOCEBDIKOS — BaR— CRBDrTOR's  SciT. 

An  action  by  a  creditor  against  his  Judgment  debtor  and  a  third  party  to 
set  aside  alleged  fraudulent  assignments  to  sncb  party  Is  not  a  bar  to  the 
examination  of  the  party  In  supplementary  proceedings  in  the  absence  of 
abuse. 
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Proceedings  by  Antonia  Bachiller  De  Ponce  De  Leon  supplementaiy 
to  execution  against  the  property  of  the  Northwestern  life  Assurance 
Company.  Application  to  set  aside  an  order  for  the  examination  of 
a  third  party  denied. 

Pavey  &  Moore,  for  judgment  creditor. 

Qeo.  Bumham,  Jr.,  for  Mutual  Beserre  Fand  Life  Ass'n,  the  third 
person. 

McADAM,  J.  In  proceedings  supplementary  to  execution  against 
the  property  of  the  Northwestern  Life  Assurance  Company,  the  judg- 
ment creditor,  on  the  usual  statutory  grounds,  obtained  an  order  for 
the  examination  of  the  Mutual  Reserve  Fund  Life  AsBociation.  The 
association  contends  that  it  cannot  be  examined,  because  an  action  by 
the  judgment  creditor  against  the  judgment  debtor  and  the  associa- 
tion is  now  pending  to  set  aside  certain  alleged  fraudulent  assign- 
ments to  the  third  party;  that  the  creditor,  by  filing  her  bill  to  reach 
the  property  alleged  to  have  been  fraudulently  transferred,  has  elected 
a  remedy  which  is  a  bar  to  the  statutory  proceedings.  An  examina- 
tion of  the  cases  fails  to  sustain  the  point  raised.  The  remedies  pro- 
vided by  supplementary  proceedings  and  judgment  creditors'  actions 
are  concurrent,  and  the  creditor  may  prosecute  either  or  both  until 
satisfaction  of  his  judgment,  in  the  absence  of  any  plea  of  abuse 
against  which  the  party  requires  protection.  Gates  T.  Young,  17 
Wkly.  Dig.  551;  In  re  Sickle,  52  Hun,  527,  5  N.  Y.  Supp.  703;  Schloss 
V.  WaJlach,  16  Abb.  N.  C.  819,  note,  38  Hun,  638, 102  N.  Y.  683;  and 
see  Wait,  Fraud.  Conv.  (8d  Ed.)  §  61.  Here  there  is  no  pretense  of 
abuse.  The  objection  must,  therefore,  be  overruled,  and  the  examina- 
tion directed  to  proceed  on  March  26, 1901,  at  10:30  a.  m. 


<69  App.  Dlv.  878.) 

PILKBT  V,  HAKROWBB. 

(Supreme  Court,  Appellate  Division,  Tblrd  Department    March  9,  1901.) 

Mastkr  and  Sbbvaht— Safx  Placb  to  Work — Nkoliobnck— Qdestioh  itob 

JORY. 

A  waffoldlng  fastened  to  the  wall,  on  which  a  board  was  laid,  was  bnllt 
over  the  machine  at  which  plaintiff  worked  in  defendant's  factory,  and 
plaintiff  noticed  that  the  board  moved  from  the  Jar  of  the  machinery,  and 
moved  it  back  to  keep  it  from  dropping  on  her,  and  Informed  the  foreman, 
who  put  a  nail  in-  the  board,  and  told  her  that  it  could  not  fall.  A  few 
dajB  afterwards  the  board  fell  on  the  plaintiff,  injuring  her.  Beld,  It 
was  error  to  sustain  defendant's  motion  for  a  nonsuit  at  the  close  of 
plalntltTs  evidence. 

Appeal  from  trial  term,  Montgomery  county. 

Action  by  Jane  Pilkey  against  Lewis  E.  Harrower.  From  a  Judg- 
ment in  favor  of  defendant,  plaintiff  appeals.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  KELLOGO,  EDWARDS, 
SBHTB,  and  CHASE,  JJ. 

H.  V.  Borst,  for  appellant. 
Edward  P.  White,  for  respondent 
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OHA'SE,  J.  The  plaintiff  was  an  employ^  in  the  defendant's  knit- 
ting mill.  Her  work  was  seaming  wrappers,  and  in  performing  that 
work  she  was  seated  at  a  table  in  front  of  a  seaming  machine,  which 
was  run  by  power  that  came  from  a  shaft  overhead.  When  she  came 
to  her  work  on  Monday  morning  before  the  accident,  she  found  that 
a  temporary  scaffolding  had  been  erected  by  the  defendant  for  the 
purpose  of  putting  up  or  fixing  EJhaiting  over  the  place  where  she 
worked.  There  was  a  row  of  posts  extending  through  the  center 
of  the  room,  which  were  about  10  feet  apart,  and  to  each  of  these 
posts  was  fastened  one  end  of  a  bracket,  and  the  other  end  of  the 
bracket  was  fastened  to  pieces  that  went  up  to  the  timbers  over- 
head. These  brackets  were  boards  1  inch  thidc  and  about  3  to  5- 
inches  wide.  Upon  these  brackets  were  laid  planks,  the  one  over 
plaintiff  being  about  12  or  14  feet  long,  2^  inches  thick,  and  1^  feet 
wide,  and  it  had  no  center  bracket  under  it.  All  of  the  other  planks 
were  longer,  and  had  center  brackets  under  them.  The  jarring  of 
the  machinery  in  the  mill  kept  the  plank,  that  subsequently  fell, 
moving  to  plaintiff's  right.  Plaintiff  got  up  on  a  chair  twice,  and 
pulled  the  plank  over  so  that  it  would  not  fall  on  her.  The  foreman 
then  came  in  the  room,  and  the  plaintiff  called  his  attention  to  the 
plank.  She  said  to  him,  "That  plank  over  my  head  is  loose, — not 
nailed, — ^and  I  want  you  to  take  it  away  or  fasten  it"  He  said, 
"That  plank  can't  fall."  She  said,  "It  can,  for  I  have  got  up  twice 
and  pidled  it  over  this  morning."*  He  said,  "That  can't  falL"  He 
went  away  and  got  a  hammer  and  nail  to  fasten  it,  and  when  he  re- 
turned he  reach^  up  from  the  floor  as  far  as  he  could,  and  plaintiff 
heard  him  pounding  where  the  plank  rested  on  the  bracket.  The 
plaintiff  then  continued  her  work  under  the  plank,  and  did  not  pay 
any  further  attention  to  it  Men  were  at  work  on  the  scaffold, 
passing  back  and  forth,  each  day  from  Monday  until  Saturday.  On 
Saturday  morning  the  left  end  of  the  plank  slipped  off  the  bracket 
and  fell,  and  plaintiff  was  injured.  This  plank  was  in  no  way  con- 
nected with  the  manufacture  of  goods  in  the  milL  At  the  dose  of 
plaintiff's  evidence,  the  trial  court  granted  the  defendant's  motion, 
for  nonsuit. 

It  is  conceded  that  the  defendant  was  required  to  furnish  and  main- 
tain for  plaintiff  a  reasonably  safe  place  to  work,  and  that  the  fore- 
man in  what  he  did  represented  the  defendant.  In  view  of  the  testi- 
mony that  the  plank  was  so  placed  on  thin  board  brackets  at  each 
end  of  the  {dank  only,  and  in  such  a  way,  that  the  jar  of  the  mill 
caused  the  plank  to  move  to  the  right,  and  th^t  the  same  would  nec- 
essarily have  fallen  if  not  in  some  way  prevented,  and  that  tiie  same, 
after  an  attempt  to  fasten  it  by  one  nail,  actually  did  fall,  when  no- 
one  was  on  it  and  by  the  end  slipping  off  the  bracket  in  the  same 
way  that  it  had  slipped  before,  presented  a  question  of  fact  as  to  the 
defendant's  negligence  that  should  have  been  presented  to  the  jury. 

Judgment  reversed,  and  a  new  trial  granted,  costs  to  appellant  to 
abide  the  event    All  concur. 
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CURRIB  y.  GARDENIBR. 

(Sapreme  Oonrt,  Appellate  Dlvlalon,  Third  Department    Bfarch  8,  190L) 

Husband  and  Wife— Criminal  Cohyersation — Complaint — Statdtb  of  Lm- 
iTATioNs— Applicability. 

Code  ClT.  Proc.  S  384,  provides  that  actions  for  criminal  conversatlOD 
■hall  be  barred  within  two  years.  Flalntia  alleged  that,  In  consequence 
of  criminal  relations  between  defendant  and  plaintltTs  wife,  her  affections 
became  alienated,  and  she  left  plaintiff,  and  refused  to  Hye  with  blm. 
Held,  that  It  was  error  to  strike  out  an  answer  setting  up  such  limitation. 

Appeal  from  special  term,  Colmnbia  county. 

Action  by  James  P.  Currie  against  William  L  Gardenier.  I^om  an 
interlocutory  judgment  sustaining  a  demurrer  to  the  answer,  defend- 
ant appeals.    Beversed.  . 

Argued  before  PARKER,  P.  J.,  and  KELLOGKJ,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

E.  R.  Harder,  for  appellant. 
G.  K.  Daley,  for  respondent. 

SMITH,  J.  The  defendant  has  appealed  from  the  determination  of 
the  special  term  that  the  second  defense  in  his  answer  was  insufS- 
cient  in  law  upon  the  face  thereof.  That  defense  assumed  to  plead 
the  two-years  statute  of  limitations  to  the  plaintiff's  action.  Defend- 
ant argues  that  this  plea  was  properly  interposed,  under  section  384 
of  the  Code,  as  a  sufBcient  defense  to  plaintiff's  cause  of  action. 

The  substance  of  the  plaintiff's  complaint  is  that  Margaret  R  Cur- 
rie was  the  wife  of  the  plaintiff,  and  that  the  defendant  maliciously 
alienated  her  affections,  and  debauched  and  carnally  knew  the  said 
Margaret  R.  Currie.  The  plaintiff  then  alleges  ''that,  in  consequence 
and  by  reason  of  said  criminal  relations,  the  affections  of  the  said 
Margaret  R.  Currie  became  alienated,  and  the  said  Margaret  R  Currie 
was  wrongfully  induced  and  enticed  by  said  defendant  to  leave  this 
plaintiff  and  his  and  her  then  residence  in  said  town  of  Schodack." 
In  the  third  paragraph  of  the  complaint  it  is  alleged  that  "by  reason 
of  the  premises  the  affections  which  the  said  Margaret  R.  Currie 
theretofore  had  for  the  plaintiff  were  alienated  and  destroyed,  and 
the  plaintiff  was  thereby  deprived  of  .the  comfort,  society,  aid  and 
assistance,  and  affection  which  he  otherwise  would  have  bad  from 
the  said  Margaret  R  Currie,  and  plaintiff  has  suffered  great  distress 
of  body  and  mind  in  consequence  thereof,  to  his  damage  ten  thousand 
dollars  (flO.OOO)."  We  think  that  this  complaint  states  a  cause  of 
action  for  criminal  conversation,  and  that  no  other  cause  of  action 
is  therein  stated.  It  is  true  that  it  is  alleged  that  the  defendant 
alienated  the  affections  of  the  plaintiff's  wife,  and  enticed  her  from 
his  home.  It  Is  further  alleged,  however,  that  such  affections  were 
alienated  and  such  enticement  was  caused  by  reason  of  the  criminal 
relations  existing  between  her  and  the  defendant.  The  alienation  of 
affections,  therefore,  and  the  enticement,  appear  to  be  alleged  as  part 
of  the  damages  caused  by  the  defendant's  wrongful  debauchery  of 
plaintiff's  wife.  To  this  cause  of  action  we  think  that  the  two-years 
statute  of  limitations  was  properly  pleaded. 
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This  case  doea  oot  come  within  the  decision  of  Levy  t.  Harris, 
reported  in  28  App.  Dir.  453,  69  N.  Y.  Sniq[>.  963.  In  that  case  two 
distinct  caoses  of  action  were  stated,  and  the  enticement  of  plain- 
tiff's wife  was  alleged  to  have  occurred  two  years  before  the  criminal 
relations  thereafter  charged. 

The  interlocutory  judgment  should  be  reversed,  and  the  demurrer 
overruled,  with  costs. 

Interlocutory  judgment  reversed,  and  demurrer  overruled,  with 
costs  in  this  court  and  in  court  below.  All  concur;  PARKER,  P. 
J.,  and  "EDWABDS,  J.,  in  result. 


(69  App.  Dlr.  300.) 

BABSETT  y.  BAILBT. 

(Sapreme  Gonrt,  Appellate  Division,  Third  Department    March  8,  19QL) 

OliAIU   AGAINST   DECBDBNT'8   EsTATB— SDFFICIENCT  OF   EVIDENCE.' 

Plaintiff's  husband  testified  that  defendant's  intestate  agreed  to  pay  his 
wife  $25  a  year  In  addition  to  her  monthly  wages  If  she  would  continue  in 
his  service,  the  money  to  be  paid  her  on  the  death  of  Intestate.  Two  dis- 
interested witnesses  testified  that  intestate  told  them  that  he  had  made 
such  fin  agreement.  There  was  evidence  that  the  Intestate  stated  that 
he  was  keeping  the  money  for  her,  and  it  was  shown  that  he  was  friendly 
to  her,  and  that  he  thought  she  would  give  the  money  to  her  family  If  paid 
to  her.    Held  sufildent  to  warrant  a  recovery  against  intestate's  estate. 

Appeal  from  judgment  on  report  of  referee. 

Claim  by  Emma  Barrett  against  James  B.  Bailey,  as  administra- 
tor, etc.,  of  Asa  A.  Shepherd.  lYom  a  judgment  dismissing  plain- 
tiff's claim,  she  appeals.    Reversed. 

The  issues  in  this  action  arise  upon  the  defendant's  rejection  of 
plaintiff's  claim.  Upon  defendant's  offer  to  refer,  the  issue  was  re- 
ferred to  a  referee  to  hear,  try,  and  determine.  From  the  judgment 
dismissing  the  claim  entered  upon  the  report  of  said  referee,  this 
appeal  is  taken. 

Argued  before  PARKER,  P.  J.,  and  KELLOGG,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

Nash  Kockwood,  for  appellant. 
John  H.  Healey,  Jr.,  for  respondent. 

SMITH,  J.  The  judgment  apnealed  from  denied  to  the  plaintiff 
the  right  to  recover  moneys  claimed  to  be  due  upon  a  special  con- 
tract with  defendant's  intestate  for  extra  compensation  for  services 
to  be  paid  at  his  death.  For  12  years  prior  to  1890  she  worked  in 
his  family  as  a  domestic,  and  received  therefor  compensation  at  the 
rate  of  15  a  month.  Plaintiff  here  claims  a  further  consideration  in 
an  agreement  by  him  to  pay  at  his  death  f25  per  year  as  additional 
compensation. 

The  finding  of  the  referee  is  that  no  such  contract  was  made,  and 
that  what  was  said  in  reference  to  the  payment  of  f25  a  year  '-was 
simply  that  he  would  make  her  a  present  or  a  voluntary  payment, 
the  same  as  he  did  his  children" ;  and  the  referee  further  finds  that 
there  is  no  proof  that  he  made  his  children  presents.    The  promise 
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of  Shepherd  at  his  death  to  give  to  the  plaintiff  |25  a  year  for  her 
work  for  him  seems  to  be  proven:  This  fact  rests  not  alone  upon 
the  testimony  of  the  plaintifTs  husband.  His  testimony  is  corrobo- 
rated by  the  witness  Van  Order  and  the  witness  Crandall.  The  wit- 
ness Crandall,  a  practicing  physician  of  the  town,  was  endearoring 
to  procure  the  services  of  the  plaintiff.  It  is  a  fair  inference  from 
the  evidence  that  he  was  willing  to  pay  the  plaintiff  from  two  to 
three  doUars  a  week  for  her  services.  In  speaking  of  a  conversa-. 
tion  with  the  deceased,  he  swears:  "He  gave  this  as  a  reason  why 
she  should  remain  with  him;  that  there  had  been  a  bargain  between 
him  and  Mrs.  Barrett  that  at  his  death  she  should  have  |25  a  year 
for  each  year  that  she  was  there  as  wages  for  her  work."  The  evi- 
dence of  the  witness  Van  Order,  while  not  so  specific,  is  of  the  same 
import.  There  further  appear  special  reasons  why  the  contract 
should  have  been  made  in  tiiis  form.  Prom  the  evidence  of  the  wit- 
ness Mott  it  appears  that  the  deceased  said  that  it  made  no  differ- 
ence what  the  plaintiff  had;  "that  it  woidd  go  right  to  the  family; 
said  that  she  clothed  her  brother;  said  that  he  wished  he  could  save 
something  for  her."  At  other  times  the  deceased  said  that  he  was 
keeping  this  money  for  her,  and  that  it  was  bearing  interest. 

With  the  fact  clearly  established  that  he  had  made  the  state- 
ment to  her  that  she  was  to  receive  |25  a  year  in  addition  to  her 
wages  at  his  death,  the  finding  of  the  referee  that  this  was  a  promise 
of  a  present  or  voluntary  gift,  which  was  not  in  consideration  of 
her  wages,  is  not  satisfactory.  While  the  promise  was  at  times 
spoken  of  Or  one  to  make  a  present,  such  promise  undoubtedly  acted 
as  a  material  inducement  to  her  in  remaining  in  the  service  of  the 
deceased.  She  declined  wages  from  Dr.  Crandall  materially  in  ex- 
cess of  the  five  dollars  a  month  which  she  was  receiving  from  the 
deceased.  Thus  induced  by  defendant's  intestate  to  remain  in  his 
service,  we  see  no  moral  or  legal  ground  for  refusing  her  the  benefit 
of  the  promise.  That  claims  against  estates  should  be  most  care- 
fully scrutinized,  and  should  be  established  only  upon  clear  and  sat- 
isfactory proof,  is  a  just  rule  of  decision.  That  these  promises  were 
made  to  the  plaintiff,  and  were  relied  upon  by  her,  seems  to  have 
been  clearly  proven.    From  these  facts  a  legal  liability  follows. 

Judgment  reversed  on  the  law  and  facts,  referee  discharged,  and 
hew  trial  granted,  with  costs  to  appellant  to  abide  event,  subject  to 
sections  1835  and  1836  of  the  Code  of  Civil  Procedure.    All  concur. 


(59  App.  Dlv.  890.) 

LOZIER  V.  SARATOGA  GAS.  ELEOTRIO  LIGHT  &  POWER  00. 

SAME  V.  ROOHAN. 

(Supreme  Court,  Appellate  Division.  Tbird  Department    March  6,  1901.) 

1-  Corporations — Ixspectioh  of  Books— Refcsal—Pknaltt—Rioht  of  Stock- 

HOT.DF.R. 

Stocit  Corporation  Law,  {  29,  provides  that  every  stock  corporation  sfaall 
Seep  at  Its  office  a  stoclc  book  containing  the  nnine^  of  ail  stockholders. 
etc.,  whlcl)  shall  be  open  daily  for  the  Inspection  of  Its  stockholders,  and 
that  for  the  negligence  or  refusal  to  allow  such  inspection  the  corpora- 
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tlon  shall  forfeit  to  the  people  the  ram  of  $60  for  every  day  of  Bucb  neg- 
lect or  refusal,  and  that  any  vBLcer  or  agent  of  the  corporation  who  shall 
'wlllfnlly  neglect  or  refuse  to  exhibit  such  books  shall  be  liable  to  the 
same  penalty.  A  stockholder  on  three  occasions  called  at  the  general 
office  of  the  defendant  corporation,  and  was  Informed  by  its  agent  that 
the  stock  books  were  at  the  office  of  the  company's  president,  a  short 
-  distance  away,  and  that  he  could  inspect  the  books  by  calling  there; 
and  on  one  occasion  he  went  to  the  president's  office,  and  took  copies 
from  the  books.  Beld,  that  neither  the  corporation  nor  its  agent  was 
liable  for  the  penalty,  since  they  did  not  refuse  or  neglect  to  exhibit  the 
books  within  the  meaning  of  the  statute. 
'  t.  Bame— Extra  Allowance — Right  of  Defendant. 

Defendant  in  an  action  to  recover  the  statutory  penalty  imposed  for 
the  refusal  of  a  corporation  to  exhibit  its  books,  in  which  the  complaint 
was  dismissed,  was  not  entitled  to  an  extra  allowance,  as  there  was 
nothing  difficult  or  extraordinary  about  the  case.  / 

Appeals  from  special  term,  Saratoga  county. 

Actions  by  Theodore  F.  Lozier  against  the  Saratoga  Gas,  Electric 
Light  &  Power  Company  and  against  Patrick  F.  Boohan.  From. judg- 
ments in  favor  of  defendants  in  each  case,  and  from  orders  for  an 
extra  allowance  to  defendants  in  each  case,  plaintiff  appeals.  Modi- 
fied. 

Patrick  F.  Rooban  is  an  employe  of  the  Saratoga  Gas,  Electric  Light  & 
Power  Company,  in  charge  of  its  office  at  338  Broadway,  Saratoga  Springs. 
Upon  three  several  occasions  James  F.  Swanlck,  with  a  power  of  attorney 
from  the  plaintiff,  who  is  a  stockholder  in  the  said  corporation,  applied  at  said 
office  for  liberty  to  Inspect  its  stock  book.  Upon  each  of  these  occasions  he 
was  told  that  he  could  see  the  stock  book  at  the  law  office  of  Mh  Brackett. 
the  president,  where  it  then  was.  It  further  appears  that  at  least  upon  one 
of  these  occasions  he  went  to  the  office  of  the  president,  and  was  shown 
the  stock  book,  and  was  allowed  to  and  did  take  copies  ther^rom.  There- 
upon he  brought  two  actions,  one  against  the  corporation  and  one  against 
the  employe,  to  recover  penalties.  At  the  trial  in  each  action  the  complaint 
was  dismissed,  and  an  order  for  an  extra  allowance  of  |30  granted. 

Argued  before  PARKER,  P.  J.,  and  KELLOGG,  EDWARDS, 
SMITH,  and  C5HASE,  JJ. 

James  F.  Swanick,  for  appellant 

Walter  P.  Bntler  (Charles  S.  Lester,  of  counsel),  for  respondents. 

SMITH,  J.  This  action  was  brought  under  section  29  of  the  stock 
corporation  law,  which  reads  as  follows: 

"Every  stock  corporation  shall  keep,  at  its  office,  correct  books  of  account 
of  all  Its  business  and  transactions,  and  a  book  to  be  known  as  the  stock-book 
containing  the  names,  alphabetically  arranged,  of  all  persons  who  are  stock- 
holders of  the  corporation,  showing  their  place  of  residence,  the  number  of 
shares  of  stock  held  by  them  respectively,  the  time  when  they  respectlvulr 
became  the  owners  thereof,  and  the  amount  paid  thereon.  The  stock-book  of 
every  such  corporation  shall  be  open  daily,  during  business  hours,  for  the 
inspection  of  its  stockholders  and  judgment  creditors  who  may  make  extracts 
therefrom.  Every  corporation  that  shall  neglect  or  refuse  to  keep  or  cause 
to  be  kept  such  books,  or  to  keep  any  book  open  for  inspection,  as  herein 
required,  shall  forfeit  to  the  people  the  sum  of  fifty  dollars  for  every  day  it 
shall  so  neglect  or  refuse.  If  any  officer  or  agent  of  any  such  corporation  shall 
wilfully  neglect  or  refuse  to  m-ike  any  proper  entry  in  such'  book  or  booths, 
or  shall  neglect  or  refuse  to  exhibit  the  same,  or  allow  them  to  be  inspected 
and  extracts  taken  therefrom,  as  provided  in  this  section,  the  corporation  and 
such  officer  or  agent  shall  forfeit  and  pay  to  the  party  injured  a  penalty  of 
flft^r  dollars  for  every  such  neglect  or  refusal  and  all  damages  resulting  to 
Mm  therefrom." 
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It  will  be  noticed  that  nnder  this  section  there  are  two  classes 
of  penalties  contemplated.  One  is  a  penalty  for  failing  to  keep  in 
the  office  of  the  corporation,  certain  books,  including  a  stock  book, 
containing  the  names,  alphabetically  arranged,  of  all  persons  who 
are  stockholders  of  the  corporation,  showing  their  place  of  residence 
and  other  matters.  For  the  failure  to  keep  or  cause  to  be  kept  such 
books  the  corporation  is  made  liable  for  a  penalty,  which  is  given 
not  to  an  individual  stockholder,  but  to  the  people.  These  actions, 
however,  are  brought  for  the  other  class  of  penalties,  to  wit,  for  the 
refusal  of  the  corporation,  through  its  officer  or  agent,  to  exhibit  the 
stock  book,  and  allow  it  to  be  inspected,  and  extracts  taken  there- 
from. We  have  no  donbt,  from  a  reading  of  the  statute,  that  such 
a  penalty  is  only  incurred  by  a  willful  refusal  or  neglect.  This  read- 
ing of  the  statute  is  not  only  justified  by  well-settled  mles  governing 
the  construction  of  penal  statutes,  but  by  reasonable  inference.  Not 
only  the  corporation,  but  also  the  agent  or  employ^,  is  made  liable 
for  the  penalty. .  It  clearly  could  not  have  been  intended  that  this 
jiervant  of  the  corporation  should  be  made  liable  for  a  penalty  for 
failing  to  do  what  it  was  not  within  his  power  to  do.  The  plain- 
tifTs  agent  was  told,  in  response  to  his  demand,  that  the  book  was 
not  at  that  office,  but  that  he  was  at  liberty  to  examine  the  same 
at  the  office  of  the  presid^it  of  the  corporation,  only  a  short  distance 
from  the  main  office  of  the  corporation.  This  action  constitutes  nei- 
ther a  refusal  nor  neglect  to  exhibit  the  book,  within  the  meaning 
of  the  statute  subjecting  the  defendants  to  a  penalty. 

We  can  find  no  justification  whatever  for  the  orders  granting  to 
the  defendants  an  extra  allowance.  The  cases  were  neither  diffi- 
cult nor  extraordinary  in  any  sense  of  the  terms.  Those  orders  must, 
therefore,  be  reversed,  and  judgment  otherwise  affirmed,  with  costs 
of  these  appeals  to  the  respondents. 

Judgment  unanimously  affirmed,  with  costs.  Order  for  extra  al- 
lowance reversed,  without  costs. 

Second  action  same.   All  concur. 


(r.9  App.  DIv.  381.) 

VIIXAGE  OF  KEESEVILLE  v.   KEESEVILLE  BLECJTRIO  CO. 
(Supreme  Court  Appellate  Division,  Third  Department.    March  16,  1901.) 

IiiTEm.c)cuTonT  Injunctio:? — Kvidknck  to  Scstaix. 

Plaintiff  has  a  system  of  waterworks  operated  by  water  power.  De- 
fendant constructed  a  wing  dam,  which  plaintiff  claims  backs  the  water 
on  Its  water  wheel.  Plaintiff  moved,  on  affidavits,  for  an  injunction 
pendente  lite  to  restrain  maintenance  of  such  dam,  and  defendant  filed 
affidavits  denying  that  the  wing  dam  backed  the  water  on  the  wheel. 
Held,  that  an  order  enjoining  defendant  pendente  lite  from  backing  the 
water  on  plaintiff's  water  wheel  was  erroneous,  as,  if  defendant  permits 
the  dam  to  remain,  it  may  be  found  guilty  of  contempt,  while  to  remove 
the  dam  would  be  an  admission  that  its  defense  and  the  testimony  of  all 
Its  witnesses  were  false. 

Appeal  from  special  term,  Saratoga  county. 

Action  by  the  village  of  Kepsoville  against  the  Keeseville  Electric 
Company.  From  an  order  granting  an  injunction  against  defendant 
pendente  lite,  defendant  appeals.    Reversed. 
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The  plaintiff  Is  a  municipal  corporation,  and  owns  and  operates  a  system 
ot  waterworks  by  which  water  la  supplied  to  Its  Inhabitants  for  domestic 
and  fire  purposes.  It  owns  lands  bounded  on  the  Ausable  river,  and  on  suclk 
lands  it  has  a  pumping  station,  and  water  from  said  river  is  pumped  througla 
water  mains  for  the  purposes  stated.  The  defendant  Is  a  domestic  corpora- 
tion owning  lands  on  said  river  next  below  the  lands  of  the  plaintiff,  and  there 
operates  an  electric  light  plant,  and  light  is  supplied  to  the  inhabitants  of  salcl 
Tillage.  Both  parties  run  their  plants  by  water  power,  and  water  Is  taken  by 
them  from  said  river  by  means  ot  the  same  dam  and  flume.  The  plaintiff 
claims  that  the  defendant  has  erected  a  wing  dam  on  Its  premises  below  the- 
premises  of  the  plaintiff,  causing  water  to  flow  back  upon  the  plalntifTs  station, 
water  wheels,  and  premises,  and  seeks  a  judgment  compelling  the  defendant 
to  remove  said  wing  dam,  and  perpetually  restraining  the  defendant  from 
using  or  maintaining  said  wing  dam,  or  permitting  it  to  be  used  or  maintained. 
The  defendant  denies  that  the  wing  dam  causes  the  water  to  flow  back  upon 
the  plalntifTs  station,  water  wheels,  and  premises.  A  motion  was  made  at 
special  term  for  "an  order  restraining  and  enjoining,  during  the  pendency 
of  this  action,  the  defendant,  its  agents,  servants,  and  officers,  from  using  or 
maintaining,  or  permitting  to  be  used  or  maintained,  the  wing  dam  or  pier 
erected  by  it"  On  the  hearing  of  the  motion  the  plaintiff  read  several  affi- 
davits' to  the  effect  that  the  wing  dam  causes  the  water  of  the  river  to  B.ow 
back  upon  the  plaintiff's  premises,  and  the  defendant  read  a  large  number  of 
affidavits  to  the  effect  that  the  wing  dam  does  not  cause  the  water  of  the  river 
to  flow  back  upon  the  plaintlfiTs  premises.  The  special  term  granted  an  order 
"that  the  defendant,  its  agents,  servants,  and  officers,  be,  and  they  are  hereby, 
restrained  and  enjoined  during  the  pendency  of  this  action  from  raising  or 
backing,  or  causing  to  be  raised  or  backed,  the  water  upon  the  water  wheels 
of  plaintiff,  or  any  of  them,  mentioned  In  the  complaint  herein,  and  from  per- 
mitting or  suffering  said  water  to  be  raised  or  backed  upon  said  wheels." 

Argued  brfore  PABKER,  P.  J.,  and  KELLOGG,  EDWABDS. 
SMITH,  and  CHASE,  JJ. 

Richard  Lockhart  Hand,  for  appellant 
Franklin  A.  Rowe,  for  respondent. 

CHASE,  J.  An  injunction  order  should  be  sufficiently  definite  and 
certain  in  stating  what  the  party  enjoined  must  do  or  refrain  from 
doing,  so  that  it  will  not  be  necessary  for  the  party  enjoined  to  de- 
termine at  his  peril  one  or  more  of  the  principal  issues  to  be  tried 
in  the  action  before  deciding  what,  if  anything,  it  is  necessary  to  do 
in  obedience  to  the  order.  The  court  at  special  term  in  this  case 
avoided  passing  upon  conflicting  affidavits,  or  taking  further  means 
for  determining  preliminarily  the  controversy,  and  made  an  order 
that  involves  one  of  the  principal  issues  for  determination.  The  de- 
fendant cannot  take  down  its  wing  dam  without  for  the  time  being 
abandoning  one  of  its  defenses  to  the  action,  and  substantially  ad- 
mitting that  all  of  the  persons  whose  affidavits  it  baa  read  have  sworn 
falsely;  and,  if  it  does  not  remove  the  wing  dam,  and  it  is  dually 
determined  that  the  plaintiff  has  a  cause  of  action  against  the  de- 
fendant, and  that  the  wing  dam  does  in  fact  cause  the  water  to  flow 
back  on  the  plaintiff's  premises,  then  it  will  be  liable  for  a  con- 
tinued contempt  of  court  in  disobeying  the  order.  Such  an  order 
is  of  no  possible  value  to  the  plaintiff  pending  a  determination  of 
the  controversy,  and  it  places  the  defendant  in  unjustifiable 
jeopardy.  This  court  has  recently  held  that  such  an  order  should 
not  be  granted.    St.  Regis  Paper  Co.  v.  Santa  Clara  Lumber  Co.,  55 
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App.  Div.  225^  67  N.  Y.  Supp.  149.    It  is  unnecessary  to  consider 
the  other  qneations  raised  on  this  appeal. 

Order  reversed,  with  |10  costs  and  dishnrsements.    All  concur. 


(5U  App.  DiT.  360.) 

LOVB  et  aL  t.  ttamtct^ 

(Supreme  Oonrt,  Appellate  Division,  Ttalrd  Department    March  6.  1901.) 

EviDKKCK— WSITTKN  CONTRACT— VaBTINO—CONTEMFORAKBOUS    PaROL   AflBBB- 

XENT — Admissibility. 

Before  a  written  contract  for  the  purchase  of  a  Innch  wagon  waa  exe- 
cuted, defendant  agreed  that  he  would  not  maintain  a  lunch  wagon  In 
the  same  town,  but  such  provision  was  not  Inserted  In  the  contract,  be- 
cause defendant  said  It  was  unnecessary.  In  an  action  for  breach  of  the 
contract  by  maintaining  a  lunch  wagon  in  the  city,  held  error  to  admit 
CTidence  of  the  oral  contract 

Appeal  from  Tompkins  county  court. 

Action  by  Robert  M.  Love  and  another  against  E^^aim  HameL 
From  a  judgment  in  favor  of  plaintiffs,  defendant  app^s.    Reversed. 

This  Is  an  appeal  by  the  defendant  from  a  Judgment  of  the  county  court  of 
the  county  of  Tompkins  in  favor  of  the  plaintiffs,  entered  In  the  office  of  the 
clerk  of  the  county  of  Tompkins  on  the  6th  day  of  October,  1900,  upon  the 
verdict  of  a  Jury,  and  also  from  an  order  entered  In  said  clerk's  office  on  the 
same  day,  denying  the  defendant's  motion  for  a  new  trial  made  upon  a  case 
and  exceptions.  On  the  22d  day  of  May,  1896,  plaintiffs  owned  and  main- 
tained a  lunch  wagon  in  the  city  of  Ithaca.  The  defendant  also  owned  a 
lunch  wagon,  which  was  maintained  in  the  city  of  Ithaca  by  the  plaintiffs  as 
bis  employes.  On  that  day  the  defendant  offered  to  sell  his  lunch  wagon  to 
the  plaintiffs,  stating  tliat  his  health  was  getting  poor,  that  he  wanted  to  get 
out  of  the  business,  and  that  he  would  not  put  a  wagon  in  Ithaca  or  sell 
one  to  anybody  to  run  there.  The  plaintiffs  accepted  the  offer,  and  suggested 
that  a  contract  be  drawn,  and  the  tiiree  went  to  the  office  of  a  lawyer,  where 
the  plaintiffs  told  the  lawyer  that  they  had  bought  the  lunch  wagon  of  the 
defendant  and  wanted  to  get  a  contract  drawn,  and  the  terms  of  the  contract 
were  stated.  The  plaintiffs  claim  that  they  forgot  to  tell  the  lawyer  that 
part  of  the  agreement  in  which  the  defendant  agreed  not  to  put  another  lunch 
wagon  in  Ithaca.  After  the  contract  had  been  drawn  It  was  read  over,  and 
the  lawyer  asked  If  It  was  all  right,  whereupon  the  plaintiffs  said  that  It 
was  all  right,  except  the  clause  In  regard  to  defendant's  agreement  not  to  put 
a  lunch  wagon  In  Ithaca,  or  selling  one  to  anybody  to  be  maintained  there. 
The  lawyer  stated  that  he  would  draw  a  new  contract  or  interline  such  a  provi- 
sion in  the  contract  he  liad  drawn.  The  defendant  said  that  It  waa  not  neces- 
sary; that  he  was  in  a  hurry;  that  the  plaintiffs  had  always  done  as  they 
had  agreed  by  him,  and  that  he  certainly  would  by  them.  The  lawyer  said 
that  It  would  be  better  to  have  the  entire  agreement  in  writing,  but  it  was 
not  redrawn  or  changed.  The  contract  was  then  executed  in  duplicate,  and 
acknowledged  before  a  notary.  The  material  part  of  the  contract  Is  as  follows: 
"Party  of  the  first  part  hereby  sells,  transfers,  and  delivers  to  the  parties  of 
the  second  part  one  Cornell  Osfe,  situated  on  Eddy  street.  In  said  city,  for 
several  weeks  last  past,  run  by  parties  of  the  second  part,  together  with  all 
of  the  fixtures  and  appurtenances  thereto,  belonging  and  owned  by  said  party 
of  the  first  part  for  and  In  consideration  of  the  sum  of  one  thousand  dollars 
($1,000),  which  consideration  of  one  thousand  dollars  is  to  be  paid  to  the  party 
of  the  first  part  by  the  parties  of  the  second  part  as  follows;  Fifty  dollars 
($50)  to  be  paid  even  date  herewlt4i,  the  receipt  whereof  Is  hereby  confessed 
and  acknowledged;  fifty  dollars  ($50)  within  one  week  from  this  date;  the 
balance  of  said  consideration,  or  the  sum  of  nine  hundred  dollars  ($900),  to  be 
paid  In  Installments  of  twenty-fire  dollars  ($25)  each,  weekly  thereafter,  the 
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first  of  said  Installments  to  be  due  and  payable  on  June  5,  1896,  with  annual 
Interest  upon  all  sums  unpaid  at  the  rate  of  fire  per  cent"  After  plaintiffs 
had  continued  the  business  with  the  two  wagons  a  little  over  a  year,  a  third 
wagon  was  brought  to  Ithaca,  and  a  lunch  business  was  maintained  therein. 
It  Is  claimed  by  the  plaintiffs  that  this  wagon  was  owned  and  oiaintained  by 
the  defendant,  and  this  action  was  brought  against  him  by  the  plaintiffs  for 
damages  by  reason  of  the  alleged  breach  of  the  agreement  not  to  put  another 
lunch  wagon  in  Ithaca.  The  action  was  originally  brought  and  tried  In  Jus- 
tice's court,  and  a  verdict  of  $200  found  in  favor  of  plaintiffs.  An  appeal  was 
taken  to  the  county  court  of  Tompkins  county  for  a  new  trial,  and  on  such 
new  trial  a  verdict  of  $200  was  again  found  for  the  plaintiffs. 

Argued  before  PARKER,  P.  J,,  and  SMITH,  KELLOGQ,  ED- 
WARDS, and  CHASE,  JJ. 

E.  K  Mellon,  for  appellant. 
Simeon  Smith,  for  respondents. 

CHASE,  J.  The  trial  court  allowed  the  plaintiffs  to  give  evidence 
of  the  alleged  oral  agreement  preceding  and  accompanying  the  exe- 
cution of  the  written  agreement,  subject  to  the  defendant's .  objec- 
tion that  the  same  was  inadmissible  to  vary,  modify,  or  extend  the 
written  instrument.  The  writing  executed  by  the  parties  was  a 
formal  one,  and  it  appears  on  its  face  to  be  a  complete  contract, 
expressing  the  full  agreement  by  and  between  the  parties.  The 
plaintiffs  contend  that  the  oral  agreement  in  regard  to  maintaining 
another  lunch  wagon  is  a  collateral  and  independent  agreement,  and 
that  parol  evidence  was  properly  received  in  regard  to  the  same. 
In  the  case  of  Costello  v.  Eddy  (Sup.)  12  N.  Y.  Supp.  236,  the  court, 
in  discussing  a  case  involving  substantially  the  same  facts  presented 
in  this  case,  uses  the  following  language: 

"Adopting  the  plaintiff's  theory  of  the  contract,  it  was  to  sell  the  business, 
the  stock,  and  the  good  will  of  the  defendant,  and  as  to  him  the  exclusive 
right  of  enjoyment  and  monopoly  of  the  business  of  carrying  on  a  bakery  in 
Saratoga,  in  consideration  of  all  of  which  the  plaintiff  agreed  to  pay  ^,000. 
Now,  suppose  that,  in  drawing  the  contract  all  other  articles,  rights,  and  privi- 
leges Intended  to  be  transferred  by  the  parties  had  been  specified  In  the  con- 
tract, except  the  horses  and  harness;  could  the  plaintiff.  In  an  action  at  law  for 
damages  for  a  failure  to  deliver  the  horse»  and  harness,  prove,  notwithstand- 
ing the  writing,  that  they  were  embraced  In  the  sale  and  paid  for  by  the 
$2,000?    We  think  not" 

The  decision  in  the  Costello-Eddy  Case  was  affirmed  by  the  court 
of  appeals,  the  court  adopting  the  opinion  from  which  the  above  quo- 
tation is  taken  as  the  opinion  of  that  court.  128  N.  Y.  650,  29  X. 
E.  146. 

The  statements  made  by  the  parties  to  this  action,  and  advice  of 
counsel  given  when  the  writing  was  being  prepared,  show  that  the 
parol  agreement  was  considered  by  all  as  one  entire  agreement,  all 
of  which,  to  be  binding  upon  the  parties,  should  be  incorporated  into 
the  written  agreement  The  parol  evidence  preceding  and  accom 
panying  the  execution  of  the  written  agreement  was  improperly  re- 
ceived. 

Judgment  reversed.  New  trial  granted,  with  costs  to  the  appel- 
lant to  abide  the  event.    All  concur. 
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SMITH  T.  BARNI7M  «t  at 

{Supreme  Court,  Appellate  DiYlBion,  Tblrd  Department    Mardi  8,  1901.) 

ScrPrLEMENTARY     PrOCEBDIKOS— RBCBITEB— DBATH— SUCOESBOR— Affointubmt 

— JtnuBDionoM. 

Code  Civ.  Proc.  f  2171,  proTldes  that  a  receiver  appointed  In  proceedings 
supplementary  to  an  execution  shall  be  subject  to  the  control  of  the  court 
oat  of  which  the  execution  Issued.  A  receiver  of  the  property  of  de- 
fendant, a  Judgment  debtor,  was  appointed  by  the  county  Judge  In  sup- 
Idementary  proceedings  on  two  supreme  court  Judgments  and  one  Justice's- 
Judgment.  Subsequently  the  receiver  filed  a  creditors'  bill,  under  direction 
of  the  supreme  court,  to  reach  certain  assets  of  defendants.  Pending  the 
action,  the  receiver  died.  Beld,  that  application  was  properly  made  to 
the  supreme  court  for  the  appointment  of  a  successor,  since  at  the 
death  of  the  receiver  his  trust  vested  in  the  supreme  court,  and  that 
court,  therefore,  had  Jurisdiction  to  appoint  another  agent  to  represent 
it  in  discharging  the  trust. 

Appeal  from  special  term,  Kings  county. 

Action  by  Frank  L.  Smith,  as  receiver  of  Cartis  A.  Barnnm,  against 
Gortis  A.  Barnnm  and  others.  From  an  order  of  the  special  term 
of  the  supreme  court  appointing  Chatfleld  Leonard  as  receiver  in 
place  of  Frank  L.  Smith,  deceased,  and  substituting  such  appointee 
as  plaintiff  in  the'  action,  defendants  appeal.    Affirmed. 

Prior  to  February  18, 1888,  Frank  L.  Smith  was  appointed  In  supplementary 
proceedings,  by  the  county  Judge  of  Otsego  county,  a  receiver  of  the  property 
of  the  defendant  Curtis  A.  Barnum.  Such  proceedings  were  instituted  upon 
two  Jndgmenta  recovered  in  the  supreme  court  and. upon  one  recovered  in  a 
Jnstice's  court  of  such  county.  It  seems  that  such  receiver  duly  quallfled 
under  sqch  appointment,  and  thereupon  became  vested  with  the  property 
of  such  Judgment  debtor.  Subsequently  the  supreme  court,  on  the  applica- 
tion of  Hooker  and  McGown,  Judgment  creditors,  who  had  Instituted  the  pro- 
ceedings, directed  such  receiver  to  commence  an  action  against  Barnum  and 
othera  to  reach,  for  the  benefit  of  such  creditors,  certain  property  claimed  to 
belong  to  Barnnm,  and  to  be  liable  for  his  debts;  and  on  February  13,  1888, 
such  an  action  was  commenced,  and  the  venue  laid  In  Otsego  county.  Carlton 
B.  Pierce,  the  attorney  for  the  defendants  upon  this  appeal,  had  appeared 
for  the  said  Barnum  upon  such  supplementary  proceedings,  and  opposed  the 
appointment  of  such  receiver,  and  also  appeared  for  the  defendants  In  such 
action,  and  demurred  to  the  complaint-  therein.  Such  demurrer  was  overruled 
by  the  special  term,  but  was  sustained  on  appeal  to  the  general  term.  An 
appeal  was  then  taken  by  such  receiver  directly  from  the  Interlocutory  Judg- 
ment made  at  the  general  term  to  the  conrt  of  appeals.  Such  appeal  wa» 
dismissed  on  the  ground  that  an  appeal  would  not  lie  from  such  Interlocutory 
jndgment.  No  further  proceedings  were  had  upon  either  side  until  October 
19,  1900.  In  the  meantime  the  receiver,  Frank  L.  Smith,  had  died.  On  such 
last-mentioned  date  a  motion  was  made  by  said  Hooker  and  McGown,  at  spe- 
cial term  in  the  supreme  court,  for  an  order  appointing  a  receiver  to  take 
the  place  of  said  Smith,  deceased,  as  plaintiff  In  this  action,  and  requiring 
the  defendants  to  enter  final  Judgment  against  the  plaintiff  upon  the  inter- 
locutory Judgment  of  the  general  term,  to  the  end  that  the  plaintiff  might 
appeal  therefrom  to  tbe  conrt  of  aiveals.  It  was  stipulated  that  such  motion 
might  be  heard  In  the  city  of  Brooklyn,  with  the  same  effect  as  if  made  In 
the  Sixth  Judicial  district  Upon  the  hearing  thereof  the  order  asked  for 
was  In  all  respects  granted,  and  Chatfleld  Leonard,  of  Cooperstown,  was  ap- 
pointed such  receiver,  and  substituted  as  plaintiff  In  the  action.  From  so 
much  of  tbe  order  as  directed  final  Judgment  to  be  entered,  tbe  defendants 
do  not  appeal,  but  from  the  remainder  thereof  this  appeal  is  taken. 

Argued  before  PABKE^l,  P.  J.,  and  KELLOGG,  EDWAKDS,  and 
SMITH,  JJ. 
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Carlton  B.  Pierce,  for  appellants. 
Clarence  L.  Barber,  for  respondent. 

PAREEB,  P.  J.  The  appdiajits  claim  that  the  application  for  a 
receiver  to  succeed  Frank  L.  Smith,  deceased,  should  Lave  been  made 
to  the  county  judge  of  Otsego  county,  and  that  he  alone  has  authority 
to  appoint  such  a  successor.  They  contend  that  the  supreme  court 
is  without  jurisdiction  to  do  so.  And  they  urge  upon  us  that  it  was 
only  after  the  successor  had  been  properly  appointed  by  such  county 
judge  that  he  could  be  substituted  as  plaintiff  to  continue  this  action. 
It  is  true  that  the  appointment  of  a  receiver  in  proceedings  supple- 
mentary to  execution  is  a  statutory  proceeding;  and,  this  matter 
having  been  originally  instituted  before  the  county  judge,  he  alone 
could  appoint  a  receiver  based  upon  the  proceedings  so  instituted. 
But  when  the  receiver  so  appointed  by  him  had  entered  upon  his 
duties  under  such  appointment,  had  become  vested  with  the  judg- 
ment debtor's  property,  and,  under  the  direction  of  the  supreme 
court,  had  conunenced  this  action  to  enforce  the  rights  of  the  cred- 
itors at  whose  instance  it  had  been  commenced,  I  think  he  became 
an  ofScer  of  that  court,  and  upon  his  death  the  property  which  so 
vested  in  him  became  vested  in  the  supreme  court.  Code,  §  2471. 
Such  being  the  case,  that  court  had  jurisdiction  to  appoint  another 
agent  or  representative  to  act  for  it  in  the  matter  of  that  trust  Hie 
case  of  NicoU  v.  Boyd,  90  N.  Y.  516,  520,  is,  I  think,  authority  for 
this  proposition.  In  principle  it  presents  the  same  situation  that 
is  here  presented.  There  it  was  held  that,  though  the  proceeding 
in  which  the  receiver  had  been  appointed  "had  entirely  abated,  yet 
the  functions  of  such  receiver  continued,  and  upon  his  death  d^olved 
upon  the  court."  Therefore  such  court  had  authority  to  appoint  his 
successor.  In  this  case,  although  the  receiver  was  appointed  by  a 
separate  tribunal,  yet  it  seems  clear  that  upon  his  death  his  func- 
tions devolved  upon  the  supreme  court.  There  was  no  other  tribunal 
upon  which  they  could  devolve,  and  the  title  and  rights  to  the  debt- 
or's property  that  had  vested  in  him  upon  his  death  must  pass  to  the 
supreme  court  equally  as  in  the  case  above  cited.  Under  such  a  con- 
dition no  reason  is  apparent  why  such  court  may  not  appoint  his 
successor  to  prosecute  the  action  pending  to  final  judgment.  I  find 
nothing  in  the  statutes  regulating  such  proceedings  which  are  in  con- 
flict with  this  conclusion.  The  judgment  debtor  had  his  day  in  court 
upon  the  question  as  to  whether  a  receiver  should  be  appointed.  All 
his  rights'  in  that  regard  were  considered  and  determined  by  the 
county  judge  when  ^ith  was  appointed,  and  now  the  only  ques- 
tion is  as  to  who  shall  continue  and  complete  the  duty  of  executing 
a  trust  concerning  property  that  has  become  vested  in  the  supreme 
court.  The  supreme  court  violates  no  provision  of  the  statutes  by 
assuming  to  make  such  an  appointment  under  such  circmnstances, 
and  I  am  of  the  opinion  that  it  had  jurisdiction  to  do  so.  In  this 
view  of  the  case,  the  defendant  had  sufBcient  notice  of  the  applica- 
tion, and  the  order  appealed  from  must  be  affirmed,  with  flO  costs 
and  disbursements.    All  concur. 
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HAMLIN  V.  STEVENS  et  aL 

(Supreme  Court,  Appellate  DiTlslon,  Fourth  Department    March  12,  1901.) 

WiTKKSB — COMPETKHCT — TbANSACTION  WITH  DECEDSNT. 

Where,  In  a  anlt  against  an  executor.  It  was  In  Issne  whether  testator, 
while  visiting  the  home  of  plaintiff's  parents  at  a  certain  time,  contracted 
with  them  that,  In  consideration  of  plaintiff's  going  to  live  with  decedent, 
plaintiff  should  share  in  decedent's  estate,  it  was  error  to  refuse  to  allow 
plaintiff  to  testify  he  had  seen  decedent  at  his  mother's  home  at  the  time 
In  question,  on  the  ground  that  the  testimony  was  incompetent,  under  Code 
CIt.  Proc.  {  829,  as  calling  for  a  communication  with  one  deceased. 

Adams,  P.  J.,  and  WUllama,  J.,  dissenting. 

Appeai  from  special  term,  Onondaga  county. 

Suit  by  Charles  A.  Hamlin,  as  administrator  of  the  estate  of  layman 
Stevens,  deceased,  against  Julia  £.  Stevens  and  others.  From  a  judg- 
ment in  favor  of  plaintiff  (66  N.  Y.  Supp.  548)  as  against  defendant 
Lyman  A.  Stevens,  he  appeals.    Beversol. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPBING,  WIL- 
LIAMS, and  LAUGHLEN,  JJ. 

T.  £.  Hancock  and  Thomas  E.  Smith,  for  appellant. 
Homer  &  Waldo  Weston,  for  plaintiff  respondent. 
Goodelle,  Nottingham  Bros.  &  Andrews,  for  respondent  Oommer- 
cial  Bank. 

C.  Q.  Baldvin,  for  respondents  Julia  E.  Stevens  and  others. 

LAUOHUN,  J.  This  action  was  brought  by  the  administrator  with 
the  will  annexed  of  the  estate  of  Lyman  Stevens,  deceased,  against 
the  heirs  and  next  of  kin  of  the  testator,  for  the  construction  of  his 
will.  The  appellant,  Lyman  A.  Stevens,  a  nephew  of  decedent,  and  a 
residuary  legatee  under  the  will,  interposed  an  answer  demanding  a 
specific  performance  of  a  parol  contract  between  his  parents  and  de- 
cedent, by  which,  as  a  condition  of  his  leaving  home  at  the  age  of  10 
years,  and  residing  thereafter  with  bis  uncle  as  if  an  adopted  son,  he 
was  to  share  equally  with  the  tatter's  two  daughters  in  their  father's 
estate.  The  case  was  tried  at  special  term.  The  evidence  presented 
on  behalf  of  appellant  was  ample,  if  believed,  to  establish  a  contract 
sufficiently  clear,  certain,  and  definite,  founded  upon  a  valid  adequate 
consideration,  and  performance  thereof  by  appellant  and  his  parents, 
to  authorize  its  enforcement  by  the  court.  Healy  v.  Healy,  31  Misc. 
Rep.  636,  66  N.  Y.  Supp.  82,  afiArmed  in  65  App.  Div.  316,  66  N.  Y. 
Supp.  927;  Gates  v.  Gates,  34  App.  Div.  612,  64  N.  Y.  Supp.  464; 
Godine  v.  Kidd,  64  Hun,  591,  19.N.  Y.  Supp.  335;  Todd  v.  Webber, 
95  N.  Y.  181.  At  the  time  it  is  claimed  that  this  contract  was  made 
decedent  resided  at  Syracuse,  N.  Y.,  and  appellant  lived  with  his  par- 
ents upon  a  farm  in  Huron  county,  Ohio.  'The  principal  testimony  in 
favor  of  appellant  on  this  branch  of  the  case  was  given  by  his  mother. 
According  to  her  evidence,  the  agreement,  which  was  subsequently 
ratified  by  her  husband,  was  made  between  her  and  decedent  at  her 
house  on  two  occasions  when  he  was  visiting  there;  the  one  in  the 
autumn  of  1868,  and  the  other  in  the  month  of  January  or  February, 
1869.    The  latter  of  these  two  interviews  is  the  more  important,  as  it 
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is  doabtful  whether  the  former  alone  was  sufficiently  definite  to  con- 
stitute a  contract  enforceable  in  equity.  This  evidence  was  contradict- 
ed by  the  testimony  of  decedent's  widow  to  the  effect  that  he  was  at 
home  ill  in  January  and  February,  1869,  and  did  not  go  to  the  state 
of  Ohio  after  the  fall  of  1868.  Bespondents  also  contend  that  the 
testimony  of  appellant's  mother  was  inconsistent  with  a  letter  writ- 
ten by  his  father,  and  with  certain  letters  of  decedent  to  appellant's 
parents,  which  were  received  in  evidence.  At  this  stage  of  the  proofs 
appellant  was  called  to  the  stand,  and  testified,  without  objection  or 
exception,  that  in  January  or  February,  1869,  he  saw  his  uncle  at 
their  house  in  Ohio.  Thereupon  counsel  for  plaintiff  objected  to  this 
evidence  as  incompetent,  improper,  and  inadmissible  under  section 
829  of  the  Code  of  Civil  Procedure.  The  court  sustained  the  objec- 
tion, and  struck  the  evidence  out,  saying  that  it  called  for  a  personal 
transaction,  within  the  meaning  of  the  Code.  To  this  ruling  appel- 
lant's counsel  excepted.  We  think  this  evidence  was  competent.  It 
was  no  part  of  any  conversation  or  personal  transaction  with  de- 
cedent. Cowan  V.  Davenport,  30  App.  Div.  130,  51  N.  Y.  Supp.  478; 
Greer  v.  Greer,  58  Hun,  261,  12  N.  Y.  Supp.  778;  McKenna  v.  Bol- 
ger,  37  Hun,  526;  Id.,  49  Hun,  259,  1  N.  Y.  Supp.  651;  Finney  v. 
Orth,  88  N.  Y.  447;  Abb.  Sel.  Cas.  Ev.  227;  Boyd  v.  Boyd,  164  N.  Y. 
234,  58  N.  E.  118;  O'Brien  v.  Weiler,  140  N.  Y.  281,  35  N.  E.  587; 
Walsh  V.  McArdle,  78  Hun,  415,  29  N.  Y.  Stipp.  169;  Oliver  v.  Freligh, 
36  Hun,  633;  In  re  Brown  (Sup.)  14  N.  Y.  Supp.  122;  In  re  Callister, 
153  N.  Y.  294,  307,  47  N.  E.  268;  Lewis  v.  Merritt,  98  N.  Y.  206;  Wing 
V.  Bliss  (Sup.)  8  H.  Y.  Supp.  500.  It  was  relevant  and  material  as  it 
tended  to  contradict  the  testimony  of  decedent's  widow,  and  inci- 
dentally to  corroborate  the  testimony  of  appellant's  motiier  to  the 
extent  that  testator  was  at  her  house,  and  an  opportunity  was  af- 
forded for  the  interview  narrated  by  her.  McKenna  and  Boyd  Cases, 
snpra;  Tomlinson  v.  Seifert,  2  N.  Y.  St.  Rep.  287.  The  decision  con- 
tains a  specific  finding  that  decedent  visited  appellant's  parents  in. 
the  fall  of  1868,  and  as  to  what  took  place  between  them  at  that 
time;  bnt  there  was  no  finding  that  he  was  there  again  in  January  or 
February,  1869,  as  testified  to  by  appellant's  mother,  although  the 
decision  purports  to  recite  the  entire  history  of  events  leading  up  to 
appellant's  coming  to  live  with  his  uncle.  The  court  found  that  no 
contract  by  which  appellant  was  to  share  in  decedent's  property  was 
made.  It  thus  appears  that  the  evidence  erroneously  excluded  had 
an  important  bearing  upon  the  material  issue  in  the  case,  and,  if  re- 
tained and  considered,  it  might  hav&  induced  belief  in  the  testimony 
of  appellant's  mother  as  to  the  second  interview,  and  have  led  to  a 
finding  in  favor  of  appellant.  For  this  error  the  judgment  appealed 
from  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  the  event.  All  concur,  except  ADAMS,  P.  J.,  and 
WnUAMS,  J.,  who  dissent. 
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PEOPLE  ▼,  OOOPBB. 

(Supreme  Court,  Appellate  Division,  First  Department    March  22,  1901.) 

1.  Receivino  Stolen  Goods — Etidbncb— Sofficienot. 

Within  a  few  liours  after  a  burglary,  defendant  was  heard  quarreling 
with  two  others  as  to  the  disposition  of  certain  goods  then  in  possession 
of  one  of  the  three.  Immediately  after  the  quarrel  defendant  and  one  of 
the  others  pawned  the  goods,  and  there  was  some  evidence  that  defend- 
ant conducted  the  negotiation.  Part  of  the  goods  pawned  were  shown  to 
have  been  stolen  In  the  commission  of  the  burglary.  Beld,  that  the  evi- 
dence was  sufficient  to  support  a  finding  that  defendant  actually  received 
the  goods,  knowing  them  to  be  stolen. 

Il  Cbiuinai,  Law — Vkkub— Proof— Arrest  of  Jddgment. 

Where  the  point  that  the  evidence  did  not  show  that  the  crime  was 
committed  in  the  county  where  the  trial  was  bad  was  not  raised  till 
after  verdict,  motions  in  arrest  of  Judgment  and  for  a  new  trial  were  prop- 
erly denied  as  too  late. 

Appeal  from  trial  term,  New  York  county. 

Bidiard  Ck>oper  was  convicted  of  receiving  stolen  goods  with 
knowledge  that  they  were  stolen,  and  appeals.    Affirmed. 

.\rgned  before  VAN  BRUNT,  P.  J.,  and  BUMSEY,  PATTEESON, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Lewis  S.  Chanler,  for  appellant. 
Charles  H.  Le  Barbier,  for  the  People. 

RUMSEY,  J.  It  is  insisted  by  the  appellant  that  there  was  not 
BQfflcient  evidence  to  warrant  his  conviction,  because  there  was  noth- 
ing to  show  either  that  he  received  the  goods,  or  that  he  knew  them 
to  be  stolen.  It  was  conceded  that  a  burglary  had  been  committed. 
The  overcoat  which  was  pawned  was  shown  to  be  one  of  the  over- 
coats stolen  at  the  time  of  the  commission  of  the  burglary.  It  was 
discovered  in  a  pawnshop.  There  was  testimony  to  the  effect  that 
the  morning  after  the  burglary  the  defendant  had  the  overcoat  in  his 
possession  at  a  time  when  there  was  trouble  between  several  persons 
in  regard  to  the  disposition  of  the  things  which  had  been  stolen,  and 
at  the  time  when  the  witness  who  testified  to  the  fact  of  the  trouble 
learned  that  the  burglary  had  been  committed.  She  said  she  did  not 
hear  of  any  burglary  being  committed  until  the  following  morning, 
when  these  men  were  arguing  about  the  goods.  The  defendant  con- 
ceded that  immediately  after  the  trouble  he  and  another  man  went 
to  the  pawnshop,  and  that  the  goods  were  pawned ;  and  the  evidence 
tended  to  show  that  he  pawned  them.  That  was  sufficient  to  war- 
rant the  jxxT}'  in  finding  that  he  actually  received  the  goods,  knowing 
them  to  be  stolen,  and  therefore  the  evidence  was  sufficient  to  make 
ont  the  case. 

It  is  further  complained  that  the  case  is  defective  because  it  does 
not  appear  that  the  crime  was  committed  in  New  York  county.  The 
defendant  sought  to  raise  this  point  by  a  motion  in  arrest  of  judg- 
ment and  by  a  motion  for  a  new  trial  upon  the  ground  that  the  evi- 
dence did  not  show  that  the  crime  was  committed  in  the  county  of 
New  York,  as  it  was  laid  in  the  indictment.  No  such  point  was  made 
until  after  the  verdict  of  conviction  had  been  rendered,  and  therefore 
e»N.XA— 17 
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it  was  not  well  taken,  within  the  case  of  Wagner  t.  People,  '^l  N. 
Y.  684. . 

Upon  the  whole  case,  we  think  that  the  defendant  was  properly  con- 
victed, and  the  judgment  must  be  aflflrmed.    All  concur. 


(58  App.  DIv.  540.) 

BOEGER  V.  HOFFMAN. 

(Supreme  Conrt,  Appellate  Division,  First  Department    March  22.  1901.) 

Pbxferbncc — ARKBsr — Bail.' 

Under  general  rule  of  practice  36,  declaring  tbat,  if  a  defendant  be 
imprisoned  under  an  order  of  arrest  in  the  action,  the  same  shall  be  pre- 
ferred, the  plaintiff  is  not  entitled  to  a  prei^erence  where  defendant  has 
given  ball  and  been  discharged  from  arrest. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Henry  Boeger  against  Joseph  A.  Hoffman.  .  From  an 
order  denying  a  motion  for  a  preference,  plaintiff  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BUMSEY,  PATTERSON, 
O'BRIEN,  and  INGRAHAM,  JJ. 

W.  Edgar  Goldman,  for  appellant 
Gteorge  A.  Baker,  for  respondent. 

RUMSEY,  J.  The  claim  for  a  preference  was  made  nnder  general 
rule  3(),  on  the  ground  that  the  defendant  was  imprisoned  under  an 
order  of  arrest.  It  appeared,  however,  that  he  had  given  bail,  and 
that,  having  given  bail,  he  had  been  "discharged  from  arrest,"  as  it 
is  expressed  in  section  573  of  the  Code  of  Civil  Procedure.  Clearly, 
having  been  discharged  from  arrest,  he  cannot  legally  be  said  to  be 
imprisoned  under  an  order  of  arrest,  and  for  that  reason  the  prefer- 
ence should  have  been  denied.  The  plaintiff  cites  the  case  of  Knox 
V.  Dnbroff,  17  App.  Div.  200,  .45  N.  Y.  Supp.  271,  as  authority  that  the 
action  should  have  been  preferred ;  but  it  appeared  in  that  case  that 
the  plaintiff  had  obtained  an  attachment  upon  the  defendant's  prop- 
erty, and  the  action  was  held  to  be  preferable  upon  that  ground.  The 
question  discussed  in  Refining  Co.  v.  Taussig,  19  Abb.  N.  C.  57,  has 
nothing  to  do  with  the  case  at  bar.  The  order  therefore  should  be 
affirmed,  with  $10  costs  and  disbursements.    All  concur. 


(58  App.  Div.  524.) 

SALISBURY  V.  COOPEB  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    March  22,  1901.) 

Process — Servick  bt  Pubmcation — Sitfictent  AppiDAvrr. 

Under  Code  Proc.  §  135,  providing  that,  "where  the  person  on  whoin 
sen-ice  of  the  summons  is  to  be  maile  caunot  .after  due  diligence  be  found 
within  the  state,  and  tliat  faot  appears  by  affidavit  to  the  satisfaction  of 
the  cnnrt,"  tiie  court  may  order  service  by  pul)lienti(in.  an  afSdavit  by 
plniniiir's  attorney  that  the  defendant  "cannot,  after  due  diligence,  be 
found  within  this  state,  and  that  his  residence  is  uiiknuwn,  aud  cannot  be 
ascertained"  Ijy  the  alliant,  is  a  sutHcient  statement  of  fact  to  confer 
Jurisdiction  to  grant  an  order  directing  service  by  publication. 
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Appeal  from  special  term,  New  York  county. 

Action  by  Bandall  Salisbury  against  William  C.  Cooper  and  others. 
From  a  judgment  of  the  special  term  (68  N.  Y.  Supp.  876)  sustaining 
plaintiff's  demurrer  to  a  separate  defense  contained  in  the  answer, 
Duncan  McGibbon  and  another  appeal.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  EUMSEY,  PATTERSON, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Harold  Swain,  for  appellants. 
William  B.  Swing,  for  respondent. 

INGRAHAM,  J.  This  action  was  in  partition,  and  the  appellant 
interposed  as  an  affirmative  defense  a  denial  that  the  parties  to  this 
action  were  severally  seised  and  possessed  of  an  interest  in  the  prem- 
ises, and  this  question  of  title  depends  upon  the  jurisdiction  of  the 
court  to  grant  an  order  of  publication  in  a  foreclosure  suit.  It  seems 
that  in  the  year  1860  one  Joseph  A.  Woolf  was  the  owner  of  the  prop- 
erty in  controversy,  which  was  subject  to  a  mortgage  held  by  one 
'thonias  Wilson.  Wilson  commenced  an  action  to  foreclose  that 
mortgage  in  the  county  of  Westchester.  The  summons  in  that  action 
was  served  by  publication  under  an  order  of  the  county  judge  of  West- 
chester county  dated  July  28,  1860.  The  affidavit  upon  which  that 
order  was  obtained,  after  setting  up  the  nature  of  the  action  and  the 
claims  of  the  parties,  alleged  that  the  defendant,  Joseph  A.  Woolf, 
"cannot,  after  due  diligence,  be  found  within  this  state,  and  that  his 
residence  is  unknown  to  this  deponent;  nor  can  the  same,  after  rea- 
sonable diligence,  be  ascertained  by  him,  this  deponent."  This  was 
the  only  allegation  as  to  the  residence  of  Woolf,  and  upon  that  affi- 
davit an  order  was  granted  by  the  county  judge  directing  the  sum- 
mons to  be  served  by  publication,,  but  contained  no  direction  as  to 
the  mailing  of  the  summons.    The  order  contained  a  statement  that : 

"It  appearing  to  my  satisfaction  by  the  afflclavit  of  Samuel  M.  Purdy,  attor- 
ney for  the  plaintiff  In  this  action,  •  •  •  that  the  said  defendant,  Joseph 
A.  Woolf,  is  a  necessary  and  proper  party  to  this  action  an  mortgagor,  and 
that  the  said  .Toseph  A.  Woolf  cannot,  after  due  diligence,  be  found  within  this 
state,  and  that  his  residence  is  unknown,  nor  can  the  same,  after  reasonable 
diligence,  be  ascertained.  I  do  order." 

It  is  not  disputed  but  that  the  order  was  regular  if  the  affidavit 
was  sufficient  to  give  the  judge  jurisdiction.  At  the  time  this  order 
was  made,  section  135  of  the  (Jcxle  of  Procedure  provided  that: 

"Where  the  person  on  whom  the  service  of  the  summons  Is  to  be  made  can- 
not after  due  diligence  be  found  within  the  state,  and  that  fact  appears  by 
affidavit  to  the  satisfaction  of  the  court,  or  a  Judge  thereof,  or  of  the  county 
Judge  of  the  county  where  the  trial  is  to  be  had,  •  •  •  such  court  or  judge 
may  grant  an  order  that  Xhe  service  be  rande  by  the  publication  of  a  summons. 
•  •  •  The  order  must  direct  the  publication  to  be  made  in  two  uewsjiapers 
to  be  designated  as  most  lil:cly  to  give  notice  to  the  lA^rson  to  be  sorveU,  and 
for  sncb  length  of  time  as  may  be  deemed  reasonable,  not  less  than  once  a 
week,  for  sis  weeks.  In  case  of  publication,  the  court  or  julge  must  also 
direct  a  copy  of  the  summons  and  complaint  to  be  forthwith  UeiM>3ited  In  the 
post  office,  directed  to  the  person  to  be  served,  at  his  place  of  residence  un- 
less It  appears  that  such  residence  Is  neither  known  to  the  party  making  the 
application,  nor  can  wl.tta  reasonable  diligence  be  ascertained  by  him." 
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The  afiQdavit  upon  which  this  order  was  granted  stated  as  a  fact 
that  the  defendant  who  was  to  be  served  with  the  summons  could  not, 
after  due  diligence,  be  found  within  the  state,  and  that  hia  residence 
was  unknown  to  the  deponent,  nor  could  the  same,  after  reasonable 
diligence,  be  ascertained  by  the  deponent.  In  determining  this  ques- 
tion we  must  not  lose  sight  of  the  distinction  between  the  sufficiency 
of  the  fact  alleged  to  give  the  court  jurisdiction  to  make  an  order  and 
the  sufficiency  of  the  affidavit  when  a  direct  attack  is  made  upon  it, 
— as  where  an  application  is  made  to  vacate  the  order  of  publica- 
tion. In  one  case  the  question  is  whether  the  judge  had  acquired  ju- 
risdiction upon  the  papers  presented  to  determine  the  fact  of  resi- 
dence and  diligence;  and,  on  the  other  hand,  whether,  having  juris- 
diction, there  was  sufficient  proof  to  warrant  him  in  reaching  the  con- 
clusion he  did  reach.  The  section  of  the  Code  requires  that  the  judge 
granting  the  order  must  be  satisfied  that  the  person  on  whom  the  serv- 
ice of  the  summons  is  to  be  made  cannot,  after  due  diligence,  be  found 
within  the  state.  The  plaintiff's  attorney  swears  positively  that 
Woolf  cannot,  after  due  diligence,  be  found  within  the  state,  and  that 
his  residence  is  unknown.  He  thus  swears  to  the  existence  of  that 
of  which  the  judge  was  required  to  be  satisfied,  and  the  allegation 
satisfied  the  judge  who  granted  the  order.  In  the  case  of  Carleton 
V.  Carleton,  85  N.  Y.  313,  it  was  held  that  an  affidavit  which  stated 
"that  defendant  has  not  resided  in  the  state  of  New  York  since  March, 
1877,  and  deponent  is  advised  and  believes  is  now  a  resident  of  San 
Francisco,  California,"  was  not  sufficient,  under  the  Code  of  Proce- 
dure (section  135),  to  authorize  the  granting  of  the  order;  that  it  was 
merely  an  allegation  of  nonresidence,  and  did  not  tend  to  establish 
that  tie  defendant  could  not,  after  due  diligence,  be  found  within  the 
state.  In  Kennedy  v.  Trust  Co.,  101  N.  Y.  488,  5  N.  E.  774,  the  affi- 
davit stated  that  the  defendants  could  not, "after  due  diligence,  be 
found  within  the  state,  they  being  residents  of  other  states  named, 
and  that  the  summons  was  duly  issued  for  the  said  defendants,  but 
could  not  be  served  personally  upon  them  by  reason  of  such  nonres- 
idence; and  it  was  held  that  the  affidavit  was  sufficient  to  give  the 
court  jurisdiction,  as  there  was  a  "clear  statement  that  the  defend- 
ants are  nonresidents  of  the  state,  and  reside  in  other  and  distant 
states,  and  that  the  summons  which  has  been  issued  can;iot  be  served 
by  reason  thereof.  This  supplies  the  defect  in  the  affidavit  in  the 
case  cited  in  reference  to  the  proof  of  nonresidence,  and  establishes 
beyond  question  that  fact,  making  the  case  considered  stronger  in 
that  respect  than  the  one  cited";  that  that  allegation  could  be  con- 
sidered a  statement  "either  that  an  attempt  has  been  made  to  find  the 
defendants,  or,  at  least,  that  they  are  so  remotely  located  out  of  the 
state,  and  have  such  a  fixed  residence,  that  it  would  be  impossible, 
after  due  diligence,  to  find  them  within  the  state  for  the  purpose  of 
serving  the  summons«on  them";  that  "the  statement  as  to  due  dili- 
gence is  not  absolutely  an  allegation  of  a  conclusion  of  law,  or  an 
opinion,  but,  in  connection  with  what  follows,  a  statement  of  facts 
which  tend  to  establish  that  due  diligence  has  been  used."  Here  the 
allegation  is  absolute  that  the  defendant  cannot,  after  due  diligence, 
be  found  within  this  state;  that  his  residence  is  unknown,  nor  can  the 
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same,  after  reasonable  diligence,  be  ascertained  by  the  deponent 
Applying  the  principle  stated  in  this  last  case,  it  would  seem  that  the 
court  was  justified  in  taking  this  as  an  allegation  that  due  diligence 
had  been  used  to  ascertain  his  residence,  but  that,  as  such  residence 
could  not  be  ascertained,  he  could  not  be  served  within  this  state. 
An  examination  of  the  cases'  in  which  this  question  has  been  present- 
ed would  serve  no  good  purpose.  We  have  to  determine  whether  the 
facts  sworn  to  gave  the  judge  jurisdiction  to  decide  the  question,  not 
whether,  having  jurisdiction  to  decide  it,  he  should  have  been  satis- 
fled  by  the  facts  stated ;  and  we  think  that  this  affidavit  was  sufficient 
to  give  the  court  jurisdiction. 

"Die  judgment  appealed  from  should,  therefore,  be  affirmed,  with 
costs.    All  concur. 


(59  App.  Dlv.  307.) 

TEATOR  ▼.  NEW  YORK   MUT.  SAVINGS  &  LOAN  ASS'N. 

(Supreme  Court,  Appellate  Division,  Third  Department    March  8,  1901.) 

1.  Building  a»d  Loan  Association— Withdrawals— Fondb  fob  Paymbht— 
FiMDiNGB  OF  Jury- Evidbnce  to  Support. 

The  by-laws  of  the  defendant  association  provided  that  90  per  cent. 
of  the  monthly  receipts  should  be  applicable  for  the  redemption  of  ma- 
tured shares,  and  10  per  cent,  for  withdrawal  shares.  Plaintiff  gave 
notice  of  withdrawal  of  his  shares  from  the  defendant  association  on 
May  18,  1900,  and  brought  an  action  to  recover  the  amount  due  on  Sep- 
tember 7,  1900.  Prom  May  1st  to  September  1st  defendant's  receipts  ap- 
plicable to  withdrawals  amounted  to  $22,309.70,  and  notices  of  withdraw- 
als prior  to  plaintiff's  amounted,  during  the  same  period,  to  $169,000,  all 
of  which  had  been  paid  except  $58,000.  Held,  that  a  finding  of  the  jury 
that  defendant  had  on  hand,  at  the  commencement  of  plaintiff's  action, 
a  sufficient  sum,  appllcfible  to  the  payment  of  plaintiff's  claim,  to  dis- 
charge It,  was  contrary  to  the  evidence. 
%  Same— MisAPrROPRiATioN-  of  Fu.nds— Proof— Sufficibnct. 

The  by-laws  of  the  defendant  building  and  loan  association  provided 
that  only  10  per  cent  of  Its  receipts  should  be  applied  to  the  payment 
of  withdrawals.  Plaintiff  gave  notice  of  the  withdrawal  of  his  shares  on 
May  18,  1900,  and  commenced  an  action  to  recover  the  amount  due  on 
September  7, 19(X).  From  May  1st  to  September  1st  the  company  received 
$223,097,  and  during  the  same  period  withdrawals  prior  to  plaintiff's 
amounted  to  $169,000,  all  of  which  were  paid  on  September  7th.  except 
$58,000,  and  there  remained  In  the  withdrawal  fund  only  $4,000.  Held, 
that  the  fact  that  the  general  manager  of  the  defendant  association,  with 
the  presumed  knowledge  of  the  board  of  directors,  had  applied  more 
than  10  per  cent  of  the  receipts  to  the  payment  of  withdrawals,  did  not 
show  that  the  association  had  sufficient  funds,  on  September  7th.  "applica- 
ble to  the  payment  of  plaintiff's  withdrawal,"  to  discharge  It,  since  it  did 
not  show  that  the  general  manager  had  authority  to  make  any  farther 
application  of  other  funds  to  the  payment  of  withdrawals. 

Kellogg  and  Edwards,  JJ.,  dissenting. 

Appeal  from  trial  term,  (Columbia  county. 

Action  by  Warren  Teator  against  the  New  York  Mutual  Savings 
&  Loan  Association.  From  an  order  denying  a  new  trial,  and  from 
a  judgment  in  favor  of  plaintiff,  defendant  appeals.    Reversed. 

TJpon  January  1,  1896,  this  plaintiff  became  a  member  of  the  defendant 
association  by  taking  10  shares  of  stock  therein,  upon  each  of  which  he  was 
to  pay  GO  cents  per  month.    The  shares  were  to  mature  when  the  payments. 
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together  with  the  apportioned  profits,  should  become  of  the  ralae  of  $100  each. 
A.t  the  time  plaintiff  became  a  member  there  was  a  proTlslon  In  the  articles 
of  association  authorizing  him  to  give  notice  of  a  withdrawal  from  said  asso- 
ciation by  surrendering  his  certlQcate,  and  giving  80  days'  notice  In  writing 
to  the  secretary,  wlien  he  should  "be  entitled  to  receive  the  amount  paid  as 
monthly  dues,  with  6%  interest  for  the  average  time  such  payments  have 
been  with  the  association  to  the  date  of  the  fliing  such  notice,  less  a  with- 
drawal fee  of  one  dollar  per  share."  Upon  May  18,  1900,  the  plaintiff  made 
application  for  withdrawal.  He  received  nothing  from  the  defendant,  and 
i^ion  the  7th  day  of  September,  1900,  commenced  this  action. 
Further  facts  appear  in  the  opinion. 

Argued  before  PARKEE,  P.  J„  and  KELLOGG,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

Bnssell  &  Winslow  (John  E.  Ruston,  of  counsel),  for  appellant. 
John  E.  Crandell,  for  respondent 

SMITH,  J.  This  ju(^ment  can  onlv  stand  upon  the  finding  of  the 
jury  that  at  the  time  of  the  commencement  of  this  action  the  asso- 
ciation had  on  hand  funds  sufficient  for  the  payment  of  plaintiff's 
certificate  and  applicable  thereto.  Not  only  must  there  have  been 
funds  sufficient  for  the  payment  of  the  plaintiff's  certificate,  but  also 
for  the  payment  of  all  certificates  of  the  withdrawal  of  which  the  de- 
fendant had  been  notified  before  May  18,  1900,  when  plaintiff's  no- 
tice was  served.  The  defendant  contends  that  this  finding  of  the 
jury  was  unwarranted  by  the  evidence.  Article  16  of  defendant's 
articles  of  association  reads: 

"Section  1.  The  monthly  receipts  from  dues  and  interest  to  the  credit  of  the 
loan  fund  shall  be  divided  as  follows  between  the  matured  and  withdrawing 
shares:  00%  shall  be  applicable  for  the  redemptiou  of  matured  shares  and 
10%  for  withdrawing  shares.  Any  funds  not  applicable  as  above  shall  be 
Qsed  to  meet  ai^roved  loans." 

By  the  evidence  of  defendant's  assistant  cashier,  called  as  a  wit- 
ness by  the  plaintiff,  it  appears  that  10  per  cent,  of  the  defendant's 
total  receipts  in  the  month  of  May,  1900,  was  $3,38(5.61;  in  the  month 
of  June,  $7,980.05;  in  the  month  of  July,  $6,bi34;  in  the  month  of 
August,  14,101.05.  This  aggregates  $22,309.71,  which,  under  the 
articles  of  association,  was  primarily  applicable  to  the  payment  of 
the  withdrawal  shares  from  the  18th  of  May  to  the  commencement 
■of  this  action.  But  upon  May  18th,  when  the  plaintiffs  notice  of 
withdrawal  was  served,  notices  of  withdrawal  of  shares  had  been 
theretofore  served,  upon  which  was  payable  the  sum  of  $169,000  and 
upwards.  As  these  moneys  were  payable  before  the  plaintiff  was 
entitled  to  his  payment, -it  is  clear  that,  if  the  10  per  cent,  only  were 
applicable  to  the  payment  of  withdrawal  shares,  the  plaintiff  has 
failed  to  prove  that  the  association  has  funds  on  hand  sufficient  for 
the  payment  of  his  claim  and  applicable  thereto. 

But  plaintiff  claims  that,  under  the  authority  of  the  directors,  the 
association  was  disregarding  this  10  per  cent,  limitation,  and  was 
applying  all  receipts  to  the  payment  of  withdrawal  shares.  He  then 
argues  that  prior  to  September  7th.  the  time  of  the  commencement 
of  this  action,  if  10  per  cent,  of  the  receipts  amount  to  $22,309.71, 
the  total  receipts  amount  to  $223,097.10.  Granting,  for  the  argu- 
ment, that  the  directors  have  authorized  the  disregarding  of  the  10 
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per  cent,  limit,  and  this  sum  of  |223,000  constituted  the  total  re- 
ceipts of  the  association,  some  part  thereof  was  due  to  the  reserve 
fond,  no  part  of  which  was  applicable  to  the  payment  of  withdrawal 
certificates.  While  the  proof  is  that  in  May,  1900,  there  was  no  ma- 
tured share  unpaid,  no  evidence  in  the  case  indicates  whether  any  or 
how  many  shares  matured  between  that  time  and  the  commence- 
ment of  this  action  which  were  properly  chargeable  to  this  fund.  It 
appears  that  at  the  time  of  the  commencement  of  this  action  there 
-was  on  hand  in  the  corporation  only  about  $4,000,  and  of  the  $169,000 
due  upon  withdrawing  shares  prior  to  the  plaintiff's  right  $58,000 
at  that  tiihe  remained  unpaid.  There  is  no  evidence  that  any  part 
of  this  $223,000  of  receipts  has  been  improperly  expended.  In  the 
absence  of  such  proof,  with  $4,000  only  in  the  treasury,  and  $58,000 
due  upon  withdrawing  claims  which  were  of  prior  right,  the  jury 
was  not  authorized  to  find  that  the  association  had  on  hand  funds 
suiScient  for  the  payment  of  plaintiff's  claim  and  applicable  thereto. 

Again,  no  resolution  of  the  directors  is  shown  authorizing  the  ap- 
plication of  more  than  10  per  cent  of  this  fund  to  the  payment  of 
withdrawal  shares.  The  only  proof  upon  which  the  plaintiff  can 
rely  to  establish  that  an  application  of  a  greater  percentage  was  au- 
thorized is  the  fact  that  a  greater  percentage  was  paid  under  the 
authority  of  the  general  manager  with  the  presumed  knowledge  of 
the  board  of  directors.  While  from  these  facts  may  be  inferred  an 
authority  to  exceed  the  10  per  cent,  limit  in  the  application  of  funds 
to  the  withdrawing  shares,  it  is  difficult  to  see  how  any  authority 
can  be  inferred  therefrom  to  make  any  further  application  than  was 
in  fact  made.  But  this  greater  authority  the  plaintiff  needs,  to  show 
that  the  funds,  even  if  on  hand,  were  applicable  to  the  payment  of 
his  claim.  Not  only  is  such  greater  authority  not  proven,  but  it 
seems  to  be  fairly  negatived  by  the  evidence.  From  the  evidence  of 
Dobie,  the  one  witness  called  upon  the  subject,  the  conclusion  is 
clearly  read  that  the  association  has  dedicated  to  the  payment  of  the 
withdrawing  shares  the  full  sum  which  was  available  therefor,  and 
the  full  sum  which  they  were  authorized  so  to  dedicate  by  the  board 
of  directors.    We  think  the  plaintiff's  cause  of  action  was  not  proven. 

Judgment,  so  far  as  appealed  from,  and  order  reversed,  and  new 
trial  granted,  with  costs  to  appellant  to  abide  event.  All  concur,  ex- 
cept KELLOGG  and  EDWARDS,  JJ.,  dissenting. 


<69  App.  Dlv.  302.)  " 

PEOPLE  ex  reL  STHAOUSE  IMP.  CO.  v.,  MORGAN,  Comptroller. 

(Supreme  Court,  Appellate  DItIsIod,  Third  Department.    March  8,  1901.) 

1.  Taxation— CoBPORATioNB— Franchise  Tax— Kbassessment  by  Comptiioi,- 

LER. 

Where  an  application  Is  made  to  the  comptroller  for  readjustment  and 
revision  of  the  franchise  tax  account  of  a  corporation  Including  several 
years,  the  fact  that  the  tax  assessed  for  a  certain  year  Includes  an  Illegal 
tax  does  not  give  the  comptroller  jurisdiction  to  increase  the  original 
assessment  for  a  different  year. 
X  Same. 

Where  the  assessment  of  the  franchise  tax  of  a  corporation  Is  not 
Increased  by  the  comptroller  on  an  application  for  a  revision  and  read- 
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Justment  of  the  tax  account,  the  revision  la  not  Invalid  because  made  on 
a  different  basis  from  tbe  original  assessment 
Sb  Same— Exemptions. 

Under  Laws  18S0,  c.  642,  {  3,  exempting  domestic  mannfactorlng  cor- 
porations from  the  license  tax,  as  amended  by  Laws  1889,  c.  353,  making 
the  exemption  only  applicable  to  domestic  corporations  wholly  engaged 
in  manufacturing,  a  corporation  engaged  in  the  manufacture  of  asphalt- 
urn  compound  and  In  laying  pavements  ia  not  entirely  engaged  In  manu- 
facture, and  hence  Is  not  entitled  to  the  exemption. 

Certiorari  by  the  people,  on  the  relation  of  the  Syracuse  Improve- 
ment Company,  against  William  J.  Morgan,  as  comptroller,  to  re- 
view the  action  of  the  comptroller  in  revising  and  reassessing  a  tax 
account  against  relator.    Determination  modified. 

The  relator  Is  a  corporation  formed  in  1892  under  the  business  corporation 
law.  In  its  certificate  of  Its  Incorporation  is  stated:  "Its  object  and  the 
nature  of  Its  business  is  to  construct  and  repair  streets,  alleys,  roads,  pave- 
ments, sidewalks,  crosswalks,  gutters,  curbing,  sewers,  bridges  and  culverts." 
In  1896  the  comptroller,  pursuant  to  the  statute,  ordered  and  stated  the  ac- 
count of  the  relator's  franchise  tax  at  ?1 68.75  for  each  of  the  years  ending 
October  81,  1893,  1894,  18!)5,  and  1896.  This  amount  was  reached  by  assess- 
ing at  the  rate  of  VA  mills  on  $112,500,  the  amount  of  the  capital  stock  out- 
standing. Upon  a  petition  for  a  readjustment  and  revision  of  that  account  it 
was  adjusted  so  that  for  the  year  ending  October  31,  1893,  the  sum  of  $41.25 
was  assessed  as  1%  mills  upon  a  valuation  of  capital  stock  of  $27,500.  For  the 
year  ending  October  31,  1894,  the  sum  of  $53.48  was  assessed  us  1^  mills  upon 
a  valuation  of  capital  stock  of  $35,650.  For  the  year  ending  October  31,  1805. 
$1,875  was  assessed  as  50  mills  upon  an  alleged  rate  of  dividend  of  200.  valu- 
ing the  capital  stock  at  $37,500.  For  the  year  ending  October  31,  1896,  $187.50 
was  assessed  as  6  mills  upon  the  alleged  rate  of  dividend  of  20  per  cent, 
valuing  the  capital  stock  at  $37,500,  and  $74.25  as  1%  mills  upon  a  valuation  of 
capital  stock  of  $49,500. 

Argued  before  PAEKEB,  P.  J.,  and  KELLOGG,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

Goodelle  &  Nottingham  (William  Nottingham,  of  coimsel),  for  re- 
lator. 

John  C.  Da  vies,  Atty.  Gen.  (Henry  B.  Coman,  of  counsel),  for  re- 
spondent. 

SMITH,  J.  Two  questions  are  raised  by  the  relator's  appeal: 
First.  Had  the  comptroller  authority,  upon  the  revision  or  readjust- 
ment of  the  tax,  to  increase  the  amount  thereof,  as  was  done  for 
the  year  ending  October  31,  1895,  and  October  31,  1896?  Second. 
Is  the  relator  a  manufacturing  corporation  wholly  engaged  in  manu- 
facturing within  the  state,  within  the  provisions  of  section  3  of 
chapter  542  of  the  Laws  of  1880,  as  amended  by  chapter  353  of  the 
Laws  of  1889? 

The  first  question  is,  we  think,  substantially  answered  by  the  de- 
cision of  this  court  in  the  case  of  the  Eppens,  Smith  &  Wieman  Com- 
jjany,  reported  in  51  App.  Div.  152,  64  N.  Y.  Supp.  627.  In  that 
case  it  was  held  that,  to  give  jurisdiction  to  the  comptroller  to  re- 
adjust or  revise  the  tax,  it  must  be  made  to  appear  that  the  account 
of  taxes  stated  by  the  comptroller  included  those  which  could  not 
be  lawfully  demanded,  and  as,  upon  the  readjustment,  no  such  fact 
appeared,  the  comptroller  was  unauthorized  to  increase  the  tax  as- 
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sessed.  It  is  urged  by  the  attorney  general  that  in  the  account  of 
taxes  stated  by. the  comptroller,  and  here  revised,  taxes  were  in- 
cluded for  the  years  1893  and  1894,  which  could  not  be  lawfully  de- 
manded; that,  with  this  fact  proven,  the  jurisdiction  of  the  comp- 
troller attached,  and  the  increase  added  to  the  assessment  for  1895 
and  1896  was,  therefore,  within  the  power  of  the  comptroller  in  his 
revision  and  readjustment  of  the  account.  While,  however,  the  con- 
dition to  jurisdiction  technically  exists,  it  does  not  necessarily  fol- 
low that  in  the  permission  given  to  the  comptroller  by  the  statute 
to  revise  and  readjust  was  intended  to  be  included  the  right  to  in- 
crease the  taxes  assessed.  As  has  been  held  in  the  Eppens  Case, 
the  right  to  any  revision  is  conditioned  upon  the  fact  of  the  inclusion 
of  some  illegal  tax  in  the  account.  Under  the  contention  of  the  at- 
torney general,  if  one  dollar  of  the  account  is  found  to  be  illegally 
assessed  in  any  year,  this  fact  at  once  vests  power  in  the  comptroller 
to  add  any  sum  he  may  think  proper  to  the  assessment  for  any  other 
year.  If  such  be  the  true  reading  of  the  statute,  we  are  at  a  loss 
to  understand  why  any  condition  was  placed  upon  the  power  of  the 
comptroller  to  revise  and  readjust,  other  than  the  mere  moving  of 
the  party  thinking  himself  aggrieved.  It  is  hardly  conceivable  that 
it  was  the  intention  to  confer  the  power  to  increase  an  assessment, 
if  some  part  of  the  tax  had  been  unlawfully  assessed,  and  otherwise 
withhold  it.  The  provision  of  law  is  the  exercise  of  the  supreme 
power  of  the  state  to  take  from  this  corporation  its  property.  By 
settled  principles  of  interpretation  the  power  claimed  must  be  clearly 
read  in  the  statute.  Within  this  rule  of  interpretation,  it  must  be 
held  that  the  inclusion  of  a  single  unlawful  item  in  the  assessment 
of  any  year  included  in  the  account  vests  in  the  comptroller  no 
greater  power  to  increase  the  assessment  otherwise  appearing  in  the 
account  than  if  this  unlawful  item  had  not  been  included,  and  that 
Hie  increase  in  the  assessment  for  the  years  1896  and  1896  was,  there- 
fore, unauthorized. 

The  relator's  contention  that  the  comptroller  was  unauthorized 
to  change  the  basis  of  his  assessment  for  the  years  1895  and  1896 
is  without  merit.  If  the  assessment  were  not  in  excess  of  that  to 
which  the  corporation  was  lawfully  subject,  it  is  not  illegally  made, 
whatever  rule  may  have  been  adopted  by  the  comptroller. 

Upon  the  second  question  raised,  it  is  argued  that  the  business  of 
the  relator  is  solely  that  of  manufacturing,  and  that  within  the  gov- 
erning statute  the  relator  was,  during  the  whole  period  stated  in 
the  account,  wholly  exempt  from  taxation.  Section  3  of  chapter 
542  of  the  Liaws  of  1880  exempted  from  the  tax  here  imposed  "manu- 
facturing corporations  carrying  on  manufacture  within  this  state." 
By  chapter  353  of  the  Laws  of  1889  this  section  was  amended  so  as 
to  exempt  only  manufacturing  corporations,  or  companies  wholly  en- 
gaged in  carrying  on  manufacture  within  this  state.  This  was  the 
law  under  which  the  assessment  was  made  in  the  account  for  the 
years  1893,  1894,  and  1895.  By  section  183  of  the  general  tax  law 
(chapter  908  of  the  Laws  of  1896),  a  manufacturing  corporation  was 
exempt  "to  the  extent  only  of  the  capital  actually  employed  in  this 
state  in  manufacturing  and  in  the  sale  of  the  product  of  such  manu- 
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facturing."  The  argument  of  the  relator's  counsel  i»,  first,  that  both 
the  preparation  of  the  compound  and  the  making  of  the  pavement 
are  manufacturing,  and  thus  that  the  coi-poration  is  wholly  engaged 
in  manufacturing  within  the  state.  We  may  concede,  for  the  argu- 
ment, that  the  compounding  of  the  asphalt  mixture  which  is  used 
in  constructing  the  pavement  is  a  process  of  manufacture.  We  can- 
not agree,  however,  that  the  preparation  of  the  street  for  the  laying 
of  the  pavement  and  the  placing  of  the  pavement  thereupon  is  in 
any  sense  a  process  of  manufacture,  within  the  meaning  of  the  stat- 
ute. It  would  hardly  be  contended  that  the  Liying  of  a  brick  pave- 
ment was  a  process  of  manufacture,  although  the  brick  for  the  pave- 
ment may  be  manufactured.  In  the  preparation  of  the  asphaltum 
compound  which  is  used  in  the  pavement  it  appears  that  $25,000  of 
the  capital  of  the  relator  is  employed.  Assuming  this  preparation  to 
be  a  process  of  manufacture,  the  large  majority  of  the  capital  of  the 
relator  is  employed  in  business  other  than  in  this  manufacture.  The 
relator,  therefore,  does  not  reach  the  condition  of  the  act  of  1889, 
authorizing  its  exemption  from  this  tax. 

It  is  further  contended  on  relator's  behalf  that  at  least  f2o,000 
of  the  capital  should  be  exempt  from  taxation  under  the  tax  law  of 
1896,  as  employed  in  the  business  of  manufacturing.  The  tax  for 
the  year  1896,  as  originally  stated,  was  1168.75.  We  have  held  that 
this  tax  could  not,  upon  this  revision,  be  increased.  If  we  assume 
that  the  relator  is  entitled  to  exemption  upon  $25,000  of  the  capital 
as  employed  in  the  business  of  manufacture,  the  amount  originally 
assessed  is  still  within  the  sum  which  could  properly  be  assessed  for 
the  year  18t)6.  The  finding  of  the  comptroller  as  to  dividends  de- 
'  clared  we  think  a  legitimate  inference  from  the  evidence.  It  is  un- 
necessary, then,  to  determine  whether  the  preparation  of  this  as- 
phaltum compound  used  in  making  the  pavement  is  a  process  of  manu- 
facture, within  the  meaning  of  the  statate. 

These  views  lead  to  a  modification  of  the  determination  of  the 
comptroller  by  reducing  the  tax  for  the  years  1895  and  1896  to  the 
amount  originally  stated  by  him  in  his  account. 

Determination  of  the  comptroller  modified  so  as  to  reduce  the  tax 
assessed  for  the  years  1895  and  1896  to  $168.75  for  each  year,  with 
$50  costs  and  disbursements  to  the  relator.    All  concur. 


(58  App.  Dlv.  502.) 

WESTBROOK  v.  NEW  YORK  SUN  ASS'N. 

(Supreme  Court,  Appellate  Division,  Second  Department.    March  8,  1901.) 

i.  LiBEi,  —  Chargb   ok   Crime— Power   to   Arrbst— NATiosiLL    Badk   Act— 

Pl,KADIXO — DEMnKRKIt. 

Defendant's  newspaper  contained  an  account  of  the  arrest  of  a  default- 
ing cashier  of  a  national  bank,  after  a  long  pursuit  by  deputy  United 
States  marshals,  and  stated  that  when  he  left  the  place  where  the  defal- 
cation was  committed  he  made  no  secret  of  his  going,  and  that  the  last 
man  to  say  good-by  to  him  was  the  chief  of  police  Of  the  town,  who 
remarlied  to  him  that  he  seemed  in  a  great  hurry  to  leave,  and  In  a  joking 
manner  asked  why  he  did  not  wait  until  the  warrant  came,  and  save 
the  trouble  of  following  him  up.    Plaintiff  sued  for  libel,  and  alleged  that 


Digitized  by 


Google 


Sup.  Ct)  WKSTBROOK   V.  NEW   TOSS   SUN   ASS'S.  267 

he  -waa  the  chief  of  police  refeired  to,  and  that  the  article  charged  him 

•with  being  guilty  of  a  violation  of  Pen.  .Code,  §  87,  In  counlvlug  and 
assisting  ttie  escape  of  a  criminal,  llcld,  that  there  was  nothing  In  the 
publlca3on  implying  plaintiff's  violation  of  such  section,  since  the  offense 
of  which  the  cashier  was  charged  was  declared  by  liev.  St.  17.  S.  {  5209, 
to  be  a  misdemeanor,  of  which,  under  Const.  U.  S.  art.  3,  and  Rev.  St. 
U.  S.  r  029,  the  federal  courts  alone  had  Jurisdiction;  hence  plaintiff  had 
no  authority  to  arrest  the  cashier. 
SL  Same. 

Under  Rev.  St  U.  a  §  5209,  which  declares  every  cashier  of  a  national  ■ 
bank  who  embezzles  the  money  of  the  association  guilty  of  a  misde- 
meanor, a  chief  of  police  may  not  arrest  such  an  embezzling  cashier 
■without  a  -warrant,  under  Code  Cr.  Proc.  §  177.  providing  that  a  peace 
officer  may  arrest  a  person  for  a  crime  committed  or  attempted  in  his 
presence,  or  who  has  committed  a  felony,  or  when  a  felony  has  been  com- 
mitted, and  he  has  reasonable  cause  to  believe  such  person  committed  it 

t 
Appeal  from  special  term,  Orange  couuty. 

Action  by  Townsend  Westbrook  against  the  New  York  Sun  As- 
sociation. From  a  judgment  entered  on  an  order  sustaining  a  de- 
murrer to  the  comi^aint  (65  K  Y.  Supp.  399),  plaintiff  appeals.  Af- 
firmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Wilton  Bennet,  for  appellant. 
Franklin  Bartlett,  for  respondent. 

GOODRICH,  P.  J.    The  plaintiff,  being  the  chief  of  police  referred 
to,  seeks  to  recover  damages  alleged  to  have  been  sustained  by  the 
publication  of  the  following  article  in  the  defendant's  newspaper: 
"Goldsmith  Surrenders. 
"Accnsed  Port  Jervls  Bank  Cashier  Gives  Himself  Up. 

"Lewis  E.  Goldsmith,  assistant  cashier  of  the  Port  Jervls  National  Bank, 
who  Is  accused  of  having  stole  $54,000  of  the  bank's  funds,  surrendered  to 
United  States  Marshal  Henkel  at  noon  to-day,  having  eluded  a  number  of 
deputy  marshals,  who  have  been  on  his  track  for  over  two  weeks  under  direc- 
tion of  United  States  Marshal  Henkel.  United  States  Bank  Examiner  Bryan, 
of  Brooklyn,  made  an  examination  of  the  Port  Jervls  Bank  book%  on  November 
14th,  and  found  that  Goldsmith  was  $54,000  short  He  swore  out  a  warrant 
on  December  12th,  but  when  United  States  Marshal  Henkel  went  to  Port 
Jervls  to  serve  it  he  found  that  Goldsmith  had  left  the  place  four  days  be- 
fore, very  suddenly,  and  without  having  left  any  intimations  as  to  where  he 
was  going.  Goldsmith  made  no  secret  of  his  intent  to  depart,  and  the  last 
man  to  say  good-by  to  him  at  the  railroad  station  was  the  chief  of  police  of 
Port  Jervls,  who  remarked  to  him  that  he  seemed  In  a  great  hurry  to  leave, 
and  In  a  Joking  manner  asked  why  he  did  not  wait  until  the  warrant  came, 
and  save  the  trouble  of  following  him  up.  Goldsmith  replied  that  he  had 
urgent  business  in  another  part  of  the  country,  which  required  his  immediate 
presence.  The  United  States  deputy  marshal  kept  closely  on  (Joldsmith's 
heels,  but  could  not  close  on  him,  for  he  had  left  one  place  after  another  Just 
before  they  got  there.  It  Is  said  Oolthsmlth  visited  places  In  Delaware  and 
New  Jersey  in  additton  to  this  state." 

The  complaint  alleges  that  the  article  charges  the  plaintiff  with 
being  "gnilty  of  a  violation  of  section  87  of  the  Code  of  Criminal 
Procedure  [sic,  presumably  Penal  Code],  in  conniving  and  assisting 
the  escape  of  a  defaulter,  a  criminal."  The  defendant  demurred  to 
the  comidaint,  on  the  ground  that  it  does  not  state  facts  sufQcient 
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to  constitute  a  cause  of  action.  The  special  term  sustained  the  de- 
murrer, and  the  plaintiff  appeals. 

There  is  nothing  in  the  publication  implying  a  violation  by  the 
plaintiff  of  section  87  of  the  Penal  Code,  for  the  plaintiff,  as  chief  of 
police,  had  no  authority,  and  was  not  bound,  to  arrest  Goldsmith. 
The  publication  stated  that  Goldsmith,  as  assistant  cashier  of  a 
national  bank,  had  stolen  a  part  of  its  funds.  This  is  a  crime  declared 
by  section  5209  of  the  United  States  Revised  Statutes,  and  as  such 
is  exclusively  cognizable  in  the  federal  courts.  Const.  U.  S.  art.  3; 
Rev.  St.  U.  S.  §  629,  subd.  20.  Section  5209  expressly  states  that 
such  an  embezzlement  is  a  misdemeanor,  punishable  by  imprisonment 
of  from  five  to  ten  years.  In  U.  S.  v.  Coppersmith  (C.  C.)  4  Fed.  198, 
and  in  U.  S.  v.  Wynn  (D.  C.)  9  Fed.  886,  it  was  held  that  statutory 
offenses  under  the  United  States  statutes  are  not  felonies,  unless  so 
declared  expressly  or  impliedly  by  the  statute.  It  follows  that  Gold- 
smith was  not  liable  to  arrest  for  a  felony,  under  section  177  of  the 
Code  of  Criminal  Procedure,  and  could  not  have  been  arrested  or  de- 
tained by  the  plaintiff.  We  are  not  deciding  whether  or  not,  under 
proper  allegations  in  a  complaint,  the  article  might  not  be  actionable. 

The  judgment  should  be  afSrmed,  with  costs.    All  concur. 


(59  App.  Div.  533.) 

BVBRSON  V.  HEFFERNAN. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    Marcb  19,  1901.) 

Landlord  and  Tenant — Lease — Repairs— Modipication. 

Pending  the  asstg^nment  to  him  of  a  lease  of  a  mill,  which  provided 
that  the  lessee  should  make  all  necessary  repairs  at  his  own  expense, 
defendant  went  to  the  party  In  charge  of  the  office  of  plaintiff's  agent, 
and  said  that  he  would  purchase  the  lease  If  the  plaintiff  would  make 
certain  repairs.  Such  person  wrote  the  agent  that  defendant  had  bought 
out  the  'first  tenant,  and  desired  to  repair  the  o£9ce  of  the  mill,  and 
build  a  paint  room  on  top.  The  agent  replied  that  defendant  could  make 
such  repairs  as  he  thought  necessary,  and  he  would  be  liberal  In  settle- 
ment with  him.  Defendant  thereupon  purchased  the  lease,  took  posses- 
sion, and  made  repairs  costing  several  hundred  dollars,  none  of  which 
was  for  a  paint  room,  and  hut  a  small  amount  for  office  repairs.  Held, 
that  the  letters  did  not  make  plaintiff  liable  for  the  repairs  made. 

Appeal  from  Onondaga  county  court. 

Action  by  Alice  M.  Everson  against  Timothy  Heffernan.  From  a 
judgment  a£Srming  a  judgment  of  the  municipal  court  in  favor  of 
defendant,  plaintiff  appeals.    Reversed. 

This  action  was  begun  on  the  16th  day  of  February,  1900,  In  the  municipal 
court  of  the  city  of  Syracuse,  N.  Y.,  to  recover  five  months*  rent  ($250)  for 
premises  In  the  city  of  Syracuse,  N.  Y.,  owned  by  the  plaintiff,  and  used  as 
a  mill,  which  rent  was  then  due  and  payable  according  to  the  terms  of  a  lease 
bearing  date  August  15,  1896,  made  and  executed  by  the  plaintiff,  and  deliv- 
ered to  one  Barney  Sugarman,  who  went  Into  possession  thereunder,  and 
occupied  the  premises  until  February  23,  1809,  at  which  time,  by  an  Instru- 
ment In  writing,  Sugarman  assigned  said  lease  to  the  defendant,  he  (the  de- 
fendant) agreeing  to  pay  the  rent  which  should  thereafter  become  due  as 
provided  In  said  lease.  The  defendant  went  Into  possession  of  the  premises 
under  said  assignment,  and  has  since  continuously  occupied  the  same.  The 
term  of  said  lease  was  10  years,  and  It  provided  that  the  lessee  should,  "at 
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Ills  own  cost  and  expense,  make  any  necessary  repairs  to  said  balldlng  dur- 
ing said  term."  It  also  provided  that  the  lessee  "may  terminate  the  said  let- 
ting and  this  lease,  If  he  so  choose,  at  the  end  of  any  year  of  said  term,  pro- 
vided he  give  said  lessor,  or  her  agent,  Thomas  MoUoy,  three  months'  pre- 
vious notice  of  his  intention  so  to  do."  The  defendant  Interposed  the  de- 
fense. In  substance,  that  at  the  time  he  was  negotiating  for  the  purchase 
of  the  lease  from  Sugarman  he  made  an  oral  agreement  with  the  plalntlCT, 
through  her  agent,  one  Thomas  MoUoy,  by  which  said  lease  was  modified  and 
changed  so  as  to  authorize  the  defendant  to  mal^e  such  necessary  repairs  upon 
said  premises  as  he  might  deem  proper  during  the  term  of  said  lease,  and  to 
charge  the  cost  thereof  to  the  plaintiff,  or  offset  the  same  against  any  rent 
which  might  become  due  by  the  terms  of  said  lease,  and  that  under  said  parol 
agreement  he  did  make  repairs  upon  said  premises  before  the  commencement 
of  this  action,  the  cost  of  which  exceeded  or  equaled  the  amount  of  rent  which 
was  then  due  by  the  terms  of  the  lease,  and  that,  therefore,  the  defendant 
•was  not  Indebted  to  the  plaintiff  In  any  sum  whatever.  These  issues  were 
tried,  and  It  was  foimd  by  the  municipal  court  that  the  original  lease  was 
thus  modified;  that  the  defendant  had  made  repairs  upon  the  premises,  the 
cost  of  which  was  at  least  $250,  the  amount  of  rent  for  five  months  specified 
In  the  lease,  and  that  the  defendant  was  entitled  to  offset  the  cost  of  such  re- 
pairs against  the  plalntifTs  claim  against  him  for  such  rent;  and  Judgment 
was  directed  for  the  defendant  for  the  costs  of  the  action.  The  plaintiff  ap- 
pealed from  such  Judgment  to  the  county  court,  where  the  Judgment  of  the 
municipal  court  was  affirmed,  and  from  such  Judgment  of  affirmance  this  ap- 
peal Is  taken. 

.\rgued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
UAMS,  and  LAUGHLIN,  JJ. 

Andrew  S.  White,  for  appellant. 
Thomas  Hogan,  for  respondent. 

McLENNAN,  J.  The  evidence  tended  to  show  that  while  the  de- 
fendant was  negotiating  with  Sngarman  for  the  purchase  of  his  lease 
he  called  at  the  office  of  the  plaintiff's  agent,  and  stated,  in  sub- 
stance, to  a  Mr.  Johnson,  who  was  there  in  charge,  that  he  contem- 
plated purchasing  the  lease  in  question,  and  that  he  would  purchase 
the  same  from  Sugarman  if  the  plaintiff  would  make  certain  repairs 
(which  were  not  specified)  upon  the  buildings;  that  he  was  informed 
that  he  (Johnson)  could  do  nothing  about  the  matter,  but  would  in- 
form plaintiff's  agent  of  the  defendant's  desire.  Thereupon  Johnson 
wrote  to  plaintiff's  agent  a  letter,  as  follows,  viz.: 

'   "January  30th,  1899. 

•Thomas  Molloy,  Big  Moose,  N.  T.:  Nothing  special  to  write  about,  unless 
It  Is  that  your  tenant  Sugarman  has  sold  out  to  T.  Heffernan,  builder,  to  take 
effect  February  15th.  Ueffeman  called  to  see  you  about  making  some  repairs 
tn  ulflce.  and  be  wants  to  build  a  paint  room  on  top.  I  told  blm  he  would 
have  to  get  along  the  best  way  be  could  until  yoiu-  return. 

••[Signed]  P.  J.  Johnson." 

On  the  2d  day  of  February  plaintiff's  agent,  Molloy,  wrote  Johnson 
as  follows,  viz.: 

"February  2d,  1899. 
"P.  J.  Jolinson:    Heffernan  can  make  such  necessary  repairs  and  such  other 
repairs  as  he  thinks  necessary,  and  I  will  be  liberal  in  settlement  with  blm. 
I  will  help  a  good  tenant  all  I  can. 

"[Signed]  Thomas  Molloy." 

Soon  after  the  receipt  of  this  letter,  Johnson  showed  it  to  the  de- 
fendant, and  thereupon  he  completed  his  negotiations  with  Sugar- 
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man,  pnrchased  the  lease  in  question,  entered  into  possession  of  the 
leased  premises;  made  the  repairs  which  constitute  his  counterclaim, 
and  all,  as  he  testified,  relying  upon  said  letter  of  February  2d,  writ- 
ten by  the  plaintiff's  agent,  and  shown  to  him  by  Johnson. 

The  important  question  to  be  determined  is  whether  or  not  the  two 
letters  above  quoted  were  sufficient  to  constitute  a  modification  of 
the  original  lease.  Concededly,  no  other  negotiations  were  had  be- 
tween the  plaintiff  or  her  agent  and  the  defendant  prior  to  the  pur- 
chase of  the  lease  by  the  defendant  from  Sugarman.  In  writing  the 
letter  to  plaintiff's  agent,  Johnson  in  no  manner  represented  the 
plaintiff  or  her  agent.  It  will  be  observed  that  Molloy  was  informed 
by  Johnson  that  the  defendant  had  already  bought  out  Sugarman; 
and,  if  so,  he  had  become  legally  obligated  to  pay  the  rent  as  specified 
in  the  lease,  and  so  there  was  no  consideration  for  plaintiff's  agree- 
ment to  repair,  even  if  we  assume  that  Molloy's  letter  was  susceptible 
of  such  interpretation.  Molloy  was  also  informed  that  the  defendant 
desired  to  build  a  paint  room  on  top  of  the  building,  and  make  some 
repairs  to  the  ofiice.  The  defendant  cannot  complain  that  Johnson 
did  not  correctly  inform  Molloy  of  the  condition  of  the  negotiations 
between  him  and  Sugarman.  If  what  the  defendant  stated  to  John- 
son was  incorrectly  repeated  to  Molloy,  it  is  the  defendant's  mis- 
fortune, and  can  in  no  manner  affect  the  plaintiff's  rights.  The  re- 
pairs made  by  the  defendant,  the  cost  of  which  he  seeks  to  recover 
in  this  action,  did  not  include  the  building  of  a  paint  room,  and  only 
a  very  small  portion  of  the  cost  was  for  repairs  to  the  office.  They 
were  of  a  character  entirely  different  from  those  indicated  in  the 
letter  of  Johnson  to  Molloy.  Plaintiff's  agent  not  having  been  cor- 
rectly informed  as  to  the  state  of  the  negotiations  between  Sugarman 
and  the  defendant,  or  in  regard  to  the  repairs  which  were  desired  by 
the  defendant,  his  promise,  based  upon  such  information,  if  made, 
was  not  binding  upon  the  plaintiff.  It  is  quite  possible,  if  the  de- 
fendant had  built  a  paint  room,  the  plaintiff  would  have  been  willing 
to  pay  the  cost  of  repairing  the  oifice.  Nothing  of  the  kind  was  done 
or  contemplated  by  the  defendant.  It  is  apparent  that  the  minds  of 
the  parties  did  not  meet,  and  no  binding  agreement  was  made.  We 
think  the  letters,  which  constituted  the  entire  negotiation  between  the 
parties,  considering  all  the  circumstances,  are  not  susceptible  of  the 
interpretation  contended  for  by  the  defendant.  As  we  have  seen, 
the  lease  was  for  a  tei'm  of  ten  years.  It  had  more  than  eight  years 
to  run  after  its  purchase  by  the  defendant.  If  his  contention  is  cor- 
rect, and  the  holding  of  the  lower  court  is  sustained,  the  defendant 
will  be  at  liberty,  each  year  during  the  entire  term,  to  exijeud  in  re- 
pairs a  sum  in  excess  of  the  stipulated  rent,  provided  only  he  shall 
think  such  repairs  reasonably  necessary,  and  thus  be  at  liberty  to 
deprive  the  plaintiff  of  all  income  from  tlie  leased  premises.  Again, 
the  defendant  may  terminate  the  lease  by  giving  notice  of  his  inten- 
tion so  to  do  three  months  before  the  expiration  of  any  year.  In  the 
agreement  contended  for  there  is  no  limit  to  the  amount  of  expendi- 
ture which  the  defendant  may  make  for  repairs.  There  is  nothing 
to  indicate  their  character, — whether  they  shall  be  such  as  would  add 
to  the  value  of  the  property,  or  make  it  more  suitable  for  general  use. 
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or  such  only  as  would  serve  the  convenience  of  the  defendant.  Such 
repairs  having  been  made  by  the  defendant,  whatever  their  cost,  if 
his  contention  ia  correct,  he  would  be  at  liberty  to  abandon  the  prem- 
ises and  call  upon  the  plaintiff  to  reimburse  him.  The  conclusion  ia 
reached  that  tiie  interpretation  placed  upon  the  two  letters  in  ques- 
tion by  the  court  below  is  erroneous;  that  they  did  not  in  any  man- 
ner change  or  modify  the  assigned  lease,  or  affect  the  legal  rights 
of  the  parties;  that  the  letter  of  Molloy  to  Johnson,  which  was  shown 
to  the  defendant,  imposed  no  legal  obligation  upon  the  plaintiff  to  re- 
imburse the  defendant  for  the  cost  of  any  repairs  which  he  might 
make;  that  by  such  letter  it  was  only  intended  to  promise  that,  if  the 
repairs  specified  in  the  letter  to  Molloy  were  made,  the  plaintiff 
would  be  liberal  in  making  settlement.  Such  is  the  language  of 
the  letter,  and  its  meaning  ought  not  to  be  enlarged,  especially  in 
view  of  the  fact  that  it  is  sought  to  charge  the  plaintiff  for  repairs 
made  dnring  a  period  of  five  months  a  sum  in  excess  of  the  stipulated 
rent  for  such  period.  We  think  no  such  agreement  was  intended  by 
the  parties,  that  no  such  agreement  was  in  fact  made  by  the  letters 
put  in  evidence,  and  which  alone  must  be  relied  upon  by  the  defend- 
ant. 

Several  of  the  objections  and  exceptions  to  the  admission  of  evi- 
dence present  such  error  as  to  require  a  reversal  of  the  judgment,  but, 
as  we  are  of  the  opinion  that  the  two  letters,  which  constitute  the 
sole  negotiation  between  the  pfy^ties,  are  not  sufficient  to  change  or 
modify  the  original  lease,  or  in  any  manner  affect  the  rights  of  the 
parties,  we  deem  it  unnecessary  to  discuss  such  exceptions.  It  fol- 
lows that  the  judgment  appealed  from  should  be  reversed. 

Judgment  of  the  county  court  and  of  the  municipal  court  reversed, 
with  costs.    All  concur;  LAUGHLIN,  J.,  in  result  only. 


(59  App.  Div.  407.) 

COSSELMON  ▼.  DtTNFEE  et  aL 

(Supreme  Court,  Appellate  Division,  Fourth  Department    March  12,  1901.) 

1.  Appeal— ('o\PLirTiN(i  Kvidenck. 

Findings  of  tbe  Jury  on  conflicting  evidence  will  not  be  disturbed  on 
appeal. 

SL    iKJfRT  TO   EMPr,OTE — NbGLIOP.NCK— EVTPENCE. 

Where  plaintiff  claimed  tUat  a  hook  on  a  derrick  attachment  used  In 
lifting  buckets  from  a  canal,  was  not  sufficiently  strong,  and  that  it  bent 
allowing  a  bucket  to  slip  off,  injuring  him,  the  fact  that  the  hook  had 
been  used  for  some  time  was  not  conclusive  as  to  its  being  sufficiently 
strong  for  tbe  purpose. 
8.  Samp— Triai<— (Ji-KHTioN  pok  Jurv. 

Where  plaintiff,  whose  duty  It  was  to  hook  and  unhook  buckets  from  a 
derrick  used  in  cleaning  a  canal,  was  injured  by  tlie  bondinj;  of  the 
hook,  allowing  a  bucket  to  fall  on  him,  and  there  was  evidence  that,  the 
hook  had  been  used  for  some  time,  and  had  not  bent  before,  and  also 
some  evidence  that  the  hook  was  smaller  than  those  ordinarily  used,  the 
guestlon  of  assumed  risk  and  contributory  negligence  was  for  the  Jury. 

4.  Samk— Mkasure  of  Damaged. 

Where  plaintiff,  who  was  a  strong  and  healthy  young  man,  received 
injuries  necessitating  the  amputation  of  a  lej;  above  the  knee,  a  verdict 
(or  $7,000  damages  will  not  be  set  aside  as  excessive. 

McLennan,  J.,  dissenting. 
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Appeal  from  trial  term,  Cayuga  county. 

Action  by  Edward  D.  CoBselmon  against  John  Dunfee  and  Charles 
G.  Belden.  From  a  judgment  in  plaintifTe  favor,  defendants  appeal. 
AfQrmed.  

Argued  before  ADA^f S,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
MAMS,  and  LAUGHLDf,  JJ. 

T.  E.  Hancock,  for  appellants. 
F.  D.  Wright,  for  respondent. 

WILLIAMS,  J.  The  action  was  brought  to  recover  damages  for 
injuries  to  the  respondent,  alleged  to  have  been  caused  by  the  negli- 
gence of  the  appellants.  At  the  time  of  the  accident,  January  27, 
1898,  the  appellants  were  canal  contractors,  and  were  engaged,  at 
the  place  of  the  accident,  in  removing  earth  and  d^ris  from  the  bot- 
tom of  the  canal  by  means  of  a  steam  derrick,  with  boom,  chain, 
and  hook  attachments,  llie  materials  to  be  removed  were  loaded  into 
large  buckets,  to  the  bails  of  which  the  hook  at  the  end  of  the  chain 
was  attached.  The  respondent  was  an  employ^  of  the  appellants, 
M'orking  upon  the  derrick  as  a  "hooker,"  and  his  business  was  to 
disconnect  the  hook  from  the  empty  buckets,  as  they  were  returned 
to  the  canal  bottom,  and  connect  it  with  the  loaded  buckets,  which 
were  to  be  lifted  from  the  canal.  While  he  was  so  engaged  an  empty 
bucket,  returning  to  the  canal  bottom,  fell  upon  him,  and  so  injured 
one  of  his  legs  as  to  require  its  amputation  between  the  knee  and 
hip.  The  negligence  of  which  the  appellants  were  alleged  to  have 
been  guilty  was  in  failing  to  furnish  a  sufficiently  strong  hook,  it 
being  claimed  that  the  hook  in  use,  under  the  weight  of  the  load  and 
the  strain  put  upon  it,  straightened  out  so  as  to  let  the  bucket  slip 
off,  as  it  was  being  returned  to  the  canal,  and  fall  upon  the  respond- 
ent. The  jury  rendered  a  verdict  for  ?7,000.  Upon  this  appeal  the 
questions  involved  are  whether  the  evidence  was  sufficient  to  author- 
ize the  verdict,  and  whether  there  are  any  exceptions  to  the  recep- 
tion or  rejection  of  evidence,  or  to  the  charge  of  the  court,  requiring 
a  reversal  of  the  judgment. 

1,  There  was  a  controversy  upon  the  trial  as  to  the  manner  in 
which  the  accident  occurred.  The  appellants  claimed  that  the  hook 
did  not  straighten  out,  or  the  bail  become  disconnected  with  the  hook 
at  all,  but  that  the  bucket  struck  the  respondent  while  it  was  still 
connected  with  the  hook,  chain,  and  boom.  This  question  was,  how- 
ever, one  for  the  determination  of  the  jury.  There  was  clearly  evi- 
dence sufficient  to  authorize  the  jury  to  find  that  the  accident  occur- 
red as  claimed  by  the  respondent.  This  court  would  not  be  justified 
in  disturbing  the  finding  of  the  jury  upon  this  question. 

2.'  There  was  disagreement  also  upon  the  trial  aa  to  the  size  of  the 
hook  in  use  when  the  accident  occurred.  The  respondent  claimed  it 
was  only  IJ  inches  in  diameter,  while  the  appellants  claimed  it  was 
larger.  This  question  of  fact  was  closely  connected  with  the  one  al- 
ready referred  to.  The  appellants  produced  a  hook  at  the  trial  which 
they  claimed  was  the  identical  one  in  use  at  the  time  of  the  accident. 
It  was  larger  than  1^  inches,  and  was  not,  and  so  far  as  appeared 


Digitized  by 


Google 


Bap.  Ct.)  cossEuioN  v.  dunfeb.  273 

never  had  been,  straightened  out.  The  respondent  denied  that  this 
was  the  hook  used  when  the  accident  occurred,  and  claimed  that  the 
one  in  use  then  was  smaller,  and  was  actually  straightened  out  when 
taken  from  the  chain  immediately  after  the  accident.  The  evidence 
bearing  upon  this  question  was  sach  as  necessarily  to  carry  it  to 
the  jury.  We  cannot  interfere  with  their  finding  in  favor  of  the 
respondent. 

y.  There  was  contention  at  the  trial  as  to  whether  a  hook  only 
1^  inches  in  diameter  was  reasonably  safe  for  the  purposes  for  which 
it  was  used,  and  evidence  was  given  upon  both  sides  bearing  upon  this 
question.  The  weight  of  the  load  lifted  from  the  canal  in  each 
bucket,  inclnding  the  bucket  itself,  was  given,  and  the  strain  put 
upon  the  hook  in  starting  the  bucket  from  the  bed  of  the  canal  sud- 
denly, beyond  the  mere  weight  being  lifted,  appeared.  There  was 
evidence  given  that  the  hook  in  general  use  was  larger  than  1^  inches, 
and  the  fact  found  by  the  jury  that  this  hook  did  in  fact  straighten 
out  under  the  load  and  strain  put  upon  it  at  the  time  of  the  accident, 
and  the  opinions  of  experts  were  also  ^ iven  upon  this  question.  The 
fact  that  the  hook  had  not  failed  during  its  use  for  some  time  before 
the  accident  was  not  conclusive  as  to  its  being  sufficiently  strong 
for  the  use  made  of  it.  The  jury  found  upon  all  the  evidence  upon 
this  subject  favorably  to  the  respondent,  and  their  finding  cannot  be 
set  aside  by  this  court. 

4.  The  charge  upon  this  branch  of  the  caae  was  a  fair  one,  and  the 
jary  arrived  at  the  conclusion  that  the  accident  and  respondent's 
injuries  were  caused  by  the  negligence  of  the  appellants  in  failing  to 
furnish  a  reasonably  safe  appliance  for  the  use  of  its  employes.  There 
was  no  error  in  this  determination  calling  for  a  reversal  of  the  judg- 
ment. 

5.  The  questions  of  assumed  risk,  and  the  absence  of  contributory 
negligence,  were,  upon  the  evidence,  clearly  for  the  jury,  and  not  for 
the  court.  It  could  not  be  said  as  a  matter  of  law  that  the  respondent 
knew,  or  should  have  known,  that  the  hook  was  not  sufficiently  strong 
for  the  use  being  made  of  it,  or  that  there  was  danger  in  using  it, 
nor  could  it  be  said  as  matter  of  law  that  he  failed  to  exercise  due 
care  in  the  use  of  the  hook,  or  in  the  performance  of  his  duties,  at 
the  time  of  the  accident.  There  is  no  ground  for  saying  the  jury 
were  bound  to  find  that  the  hook  had  commenced  opening  before 
the  last  load  lifted  by  it  from  the  canal,  so  that  the  respondent  could 
see  it  was  defective  before  it  fell  upon  him. 

6.  We  cannot  say  the  damages  awarded  by  the  jury  were  excessive. 
The  loss  of  the  leg  was  a  certain  injury.  There  could  be  no  mistake 
about  that.  Bespondent  was  a  young,  healthy  man,  and  the  loss  of 
the  member,  together  with  all  the  pain  and  suffering  he  endured, 
seemed  to  the  jury  to  call  for  a  verdict  of  $7,000.  Under  the  well- 
settled  rules  of  law,  we  should  not  disturb  the  verdict  fixing  this 
amount  of  damages. 

7.  We  do  not  find  any  exceptions  to  evidence  or  to  the  charge  re- 
fen-ed  to  in  the  appellant's  points.  Upon  the  argument,  however, 
counsel  discussed  some  exceptions  taken  to  evidence  given  by  respond- 
ent's expert  witness  Cook.    He  was  a  mechanical  engineer,  and  tes- 
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tifled  to  epecial  stady,  experiments,  and  practical  experience  with 
reference  to  the  subject  about  which  he  was  interrogated.  We  think 
he  showed  himself  to  be  an  expert,  so  as  to  enable  him  to  testify  as 
such  with  reference  to  the  questions  put  to  him,  and  we  find  no 
reversible  error  in  the  ruling  of  the  trial  court  as  to  his  evidence. 

For  the  reasons  herein  suggested,  we  conclude  that  the  judgment 
and  order  appealed  from  should  be  affirmed,  with  costs.  So  ordered. 
All  concur,  except  McLENNAN,  J.,  who  dissents. 


(89  App.  Dlv.  83.) 

INDIA  WHARF  BREWING  CO.  T.  BROOKLYN  WHARF  ft  WABB- 

HOUSE  00. 

(Supreme  Court,  Appellate  Dlrlslon,  Second  Department    March  8,  1901.) 

L  Wharves— Deeds  Conveying  Adjacent  Pkoperty'— Consteuomoh — Wbabt 
NOT  Public  Thoroughfake— WHARif  not  Includbd. 

Plaintiff  owned  certain  property  adjacent  to  a  wharf  on  tbe  Elast 
river,  known  as  "India  Wharf."  The  deed  conveying  the  land  to  plain- 
tiff's grantor  descrlhed  the  premises  as  being  "on  tbe  easterly  side  of 
India  wharf,"  and  known  as  certain  lot  numbers  on  a  map  therein  re- 
ferred to,  and  that  the  premises  were  to  be  held  subject  to  "the  right  of 
■way,  In  common  with  others,"  over  the  span  between  tbe  described  lots 
and  the  outside  line  of  the  dock.  The  grantee  was  given  the  right  to  lay 
railways  from  each  of  the  lots,  When  stores  were  built  thereon,  to  the 
outside  line  of  the  dock,  and  the  grantors  "reserved  to  themselves 
•  •  •  the  right  to  all  dockage,  as  well  as  the  entire  contrcri  •  •  • 
of  all  their  pier,  docks,"  etc.,  and  agreed  to  keep  the  same  in  good  con- 
dition at  their  own  expense.  The  India  wharf  was  constructed  under 
legislative  authority,  but  not  until  after  this  conveyance  to  plaintiff's 
grantor  was  executed.  Held  that,  the'  wharf  not  being  a  public  thorough- 
fare, and  the  public  having  no  right  over  the  same,  the  deed  did  not 
convey  the  wharf,  as  the.  intent  to  exclude  the  same  clearly  appeared; 
and  hence  plaintiff  was  not  entitled  to  enjoin  tbe  construction  of  a  pier 
out  from  the  wharf  directly  in  front  of  Its  property. 

2,    BaMR — T.A^RMiiNT   OVKH    WHARF — By    PitESfRIPTION. 

Plnintiff  owned  certain  property  adjacent  to  a  wharf  on  the  East  river. 
The  deed  conveying  the  land  to  plaintiff's  grantor  from  the  owner  of  the 
dock  gave  a  right  in  common  with  others  over  the  wharf,  and  to  lay  rail- 
ways from  his  property,  when  stores  were  built  on  the  same,  to  the 
outer  side  of  the  wharf.  For  a  number  of  years  plaintiff  used  the 
wharf  In  loading  and  unloading  vessels.  Held,  that  plaintiff  had  not  ac- 
quired an  easement  over  the  wharf,  adverse  to  defendant's  title,  and 
hence  could  not  restrain  the  construction  of  an  abutting  pier  directly  In 
front  of  Its  property,  where  the  same  was  necessary  for  the  business  of 
the  basin,  and  did  not  Interfere  with  the  rights  acquired  by  plaintiff  by 
its  deed. 

Appeal  from  special  term,  Kings  county. 

Bill  by  the  India  Wharf  Brewing  Company  against  the  Brooklyn 
Wharf  &  Warehouse  Company  to  restrain  the  constructiqn  of  a  pier. 
From  a  judgment  in  favor  of  the  plaintiff,  the  defendant  appeals. 
Reversed. 

The  following  is  a  diagram  showing  the  location  of  the  property 

involved; 
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Argued  before  GOODBICH,  P.  J.,  and  WOODWAED,  HIBSCH- 
BERG,  and  SEWELL,  JJ. 

John  M.  Bowers  (Latham  G.  Beed,  on  the  brief),  for  appellant. 
Henry  Yonge,  for  respondent 

HIBSCHBEBG,  J.  The  plaintifif  has  secured  a  judgment  perpet- 
ually enjoining  the  defendant  from  constructing  an  extension  to  pier 
35  in  the  Atlantic  Basin,  in  the  borough  of  Brooklyn,  which  extension 
is  designed  to  connect  that  pier  with  the  shore  at  the  India  wharf. 
This  judgment  is  based  on  a  decision  finding  that  on  or  about  the 
31st  day  of  October,  1899,  the  def^dant  entered  upon  the  slip  or 
water  way  in  the  Atlantic  Basin  in  front  of  and  abutting  the  prop- 
erty of  the  plaintiff  described  in  the  complaint,  and  partially  con- 
structed a  pier  in  said  slip  or  water  way  from  the  India  wharf  to  pier 
35,  as  shown  on  a  diagram  annexed  to  the  decision,  and  intends,  un- 
less restrained  by  order  of  the  court,  to  continue  and  complete  the 
construction  of  such  pier;  that  such  entry  by  the  defendant,  and  par- 
tial construction  of  the  pier,  is  unlawful  and  illegal;  and  that  the 
same  was  done  without  the  consent  and  against  the  will  of  the  plain- 
tifif, and  in  violation  of  the  rights  of  the  plaintiff  in  the  slip  or  water 
way. . 

It  appears,  by  the  diagram  referred  to  and  other  maps  and  dia- 
grams in  evidence,  that  the  Atlantic  Basin  is  formed  by  two  piers, 
known,  respectively,  as  the  "North  Pier"  and  the  "South  Pier,"  run- 
ning easterly  and  westerly,  and  which  shut  out  the  waters  of  the  har- 
bor, excepting  at  the  opening  between  the  piers.  Within  the  basin 
so  formed,  and  surrounding  it,  are  India  wharf,  at  the  easterly  or 
shore  end  of  the  North  pier  and  running  northerly  and  southerly, 
Clinton  wharf,  at  the  westerly  or  shore  end  of  the  South  pier  and  run- 
ning northerly  and  southerly,  and  Commercial  wharf,  formerly  Con- 
over  street,  running  easterly  and  westerly  and  connecting  the  two 
other  wharves.  The  plaintiff's  property  abuts  the  India  wharf.  Two 
parallel  piers  in  the  basin  have  been  constructed, — one  known  as  "No. 
3-1,"  which  commences  at  the  wharf  in  front  of,  but  at  the  extreme 
northerly  end  of,  plaintiff's  property,  and  juts  out  a  considerable  dis- 
tance in  the  water,  and  the  other  known  as  "No.  35,"  which  does  not 
commence  at  the  wharf,  but  some  150  feet  distant,  opposite  the  cen- 
ter of  plaintiff's  property,  and  thence  extending  into  the  basin,  and 
connected  with  pier  No.  34  at  the  easterly  end  of  pier  No.  34,  being 
the  end  nearest  the  India  wharf,  and,  as  I  have  said,  150  feet  from  it. 
The  improvement  contemplated  by  the  defendant,  now  enjoined,  con- 
sists in  the  removal  of  this  connecting  band  and  the  continuance  of 
pier  35  through  the  water  of  the  basin  to  the  India  wharf,  so  that, 
when  completed,  there  will  be  two  disconnected  parallel  piers  run- 
ning out  from  India  wharf,  about  130  feet  apart,  instead  of,  as  now, 
so  connected  as  to  leave  the  water  open  in  front  of  the  wharf,  be- 
tween the  wharf  and  what  I  have  called  the  connecting  band.  The 
practical  difference  effected  by  the  proposed  change  will  be  that, 
whereas  there  is  now  a  wharf  over  400  feet  in  width  in  front  of  the 
plaintiff's  property,  alongside  of  which  boats  can  lie,  this  will  be 
broken  in  two  by  the  pier  extension,  leaving  about  200  feet  of  wharf 
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front  on  one  side  of  pier  35  and  about  130  feet  on  the  other.  The 
difference  is  of  material  value  to  the  plaintiff,  and  fully  justifies  the 
interference  of  the  court,  if  its  accomplishment  involves  the  infringe- 
ment of  plaintiffs  rights. 

The  India  wharf  was  formerly  50  feet  in  depth, — ^that  is,  from  its 
easterly  side  to  the  water;  but  this  has  been  reduced  by  convention 
and  conveyance  to  40  feet.  In  the  complaint  the  plaintiff  alleges 
title  in  fee  to  its  property  by  descriptions  which  locate  it  easterly 
of  the  easterly  line  of  India  wharf,  and  as  bounded  by  and  along 
such  easterly  line;  but  it  alleges,  in  addition,  that  it  is,  and  has  been 
for  many  years  past,  the  owner  in  fee  and  in  possession  of  the  India 
wharf  itself,  and  of  the  abutting  lands  under  water.  In  addition  to 
the  fee  so  claimed,  the  plaintiff  claims  in  the  complaint  to  be  seized 
and  possessed  of  a  "dominant  easement,  pertinent  to  the  said  prem- 
ises," to  have  the  slip  and  wharf  kept  open  and  used,  for  the  purpose 
of  a  water  way,  for  the  approach,  dispatch,  loading,  and  unloading  of 
vessels,  with  the  right  of  unimpeded  passage  through  the  basin  and 
unimpeded  access  to  the  premises.  The  title  of  both  plaintiff  and  de- 
fendant is  derived  from  a  common  grantor,  the  Atlantic  Dock  Com- 
pany, incorporated  by  chapter  215,  Laws  1840.  The  plaintiff's  prop- 
erty was  conveyed  by  that  comjpany  to  Nathaniel  Griswold  in  two 
deeds;  one  dated  July  30,  1842,  and  the  other  November  24,  1842. 
The  first  deed  covered  all  the  lots  adjoining,  and  easterly  of,  the  India 
wharf,  the  entire  front  from  Conover  street,  to  the  North  pier.  The 
second  deed  covered  adjoining  lots  lying  easterly  of  those  first  con- 
veyed. The  first  conveyance  is  the  only  one  directly  bearing  on  the 
rights  or  claims  under  consideration.    It  describes  "the  property  as: 

"All  and  singular  these  certain  twenty-flve  lots,  pieces,  or  parcels  of  ground 
situate,  lying,  and  being  In  the  Sixth  ward  of  the  city  of  Brooklyn,  being  re- 
spectively adjoining  each  other  on  the  easterly  side  of  India  wharf,  of  the  prop- 
erty of  the  parties  of  the  first  part,  and  known  and  distinguished  as  lots  num- 
bers •  •  •  on  a  certain  map  of  the  said  parties  of  the  first  part.  Inscribed 
■Map  of  Property  In  tire  6th  Ward  of  the  City  of  Brooklyn,  Port  of  New  York, 
belonging  to  the  Atlantic  Dock  Company,  surveyed  September,  1841,  by  Wll- 
lard  Day,  City  Surveyor,'  •  •  •  which  said  twenty-five  lots  compose  all 
the  lots  lying  on  the  easterly  side  of  the  said  India  wharf;  and  for  the  precise 
locality  of  each  of  the  said  lots  reference  Is  hereby  made  to  the  said  map, 
which  map  Is  filed  In  the  office  of  the  clerk  of  the  county  of  Kings." 

The  deed  contains  the  following  habendum: 

"To  have  and  to  hold  the  above  granted,  bargained,  and  described  premises, 
with  the  appurtenances,  unto  the  said  party  of  the  second  part,  his  heirs  and 
assigns,,  to  his  and  their  own  proper  use,  benefit,  and  behoof,  forever,  subject, 
however,  to  the  right  of  way  In  common  with  others  over  the  streets  or  space 
between  the  said  lots  and  the  outside  line  or  face  of  the  dock  on  the  Basin 
side  of  said  lots,  which  street  or  space  is  fifty  feet  wide  as  laid  down  on  their 
said  map;  and  the  grant  and  conveyance  hereby  made  are  made  upon  the 
express  condition  that  when  the  said  party  of  the  second  part,  his  heirs,  ex- 
ecutors, administrators,  and  assigns,  shall  erect  and  build  a  store  or  ware- 
house on  any  one  or  more  of  said  lots,  that  the  first  or  ground  floor  of  the  same 
shall  be  raised  or  carried  up  to  five  feet  above  ordinary  level  of  high-water 
mark  or  line,  and  that  the  owner  or  owners  of  any  such  store  or  warehouse, 
when  erected,  shall  have  the  right  of  laying  down  railways  from  each  of  the 
said  lots  to  the  outside  line  of  said  dock  In  such  manner  as  will  admit  carts 
and  carriages  to  pass  over  them  with  convenience  and  so  as  not  to  obstruct 
the  passageway." 
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Then  follow  minute  reqniremienta  as  to  the  size,  height,  number  of 
atories,  height  of  respective  stories,  character,  design,  .strength,  and 
quality  of  material  of  the  stores  and  warehouses  to  be  erected,  fol- 
lowed by  this  clause: 

"The  owner  or  owners  of  any  such  store  or  warehonBe,  when  erected,  shall 
have  the  right  of  laying  down  railways  from  each  the  said  pier  lots  to  the  out- 
side line  of  said  pier  or  dock  In  such  manner  as  will  admit  carts  and  carriages 
to  pass  over  them  with  convenience,  and  so  as  not  to  obstruct  the  passageway. 
When  any  such  store  or  warehouse  shall  have  been  built  as  aforesaid  on  any  of 
■aid  lots,  the  same  shall  not  be  used  or  occupied  by  any  owner  or  occupant  for 
the  purpose  of  carrying  on  any  distillery,  brewery,  oil  factory,  glass  factory, 
fur  factory,  gas  works,  slaughter  bouse,  smith  shop,  carpenter  or  machine 
shops,  foundry,  or  any  other  manufactory  or  branch  of  business  which  shall 
be  deemed  a  nuisance.  The  said  parties  of  the  first  part  reserve  to  them- 
selves, their  successors  or  assigns,  the  right  to  all  dockage  or  wharfage,  as 
well  as  the  entire  control,  interest,  and  Income  of  all  their  piers,  docks,  bulk- 
heads, and  basin,  and  hereby  obligate  and  bind  themselves,  their  successors 
or  assigns,  to  keep  the  said  piers,  docks,  and  bulkheads  In  repair  at  their  own 
proper  cost  and  expense,  and  to  grade  the  said  lots  up  to  two  feet  above  ordi- 
nary high-water  mark  or  line." 

On  the  29th  day  of  December,  1847,  the  Atlantic  Dock  Company 
conveyed  to  the  executors  of  Griswold,  by  deed  containing  covenants 
of  title  in  the  grantor,  the  strip  about  10  feet  in  width  across  and 
along  the  easterly  side  of  India  whaM,  thus  reducing  the  wharf  to  its 
present  depth  or  width  as  a  "street  or  space"  of  40  feet.  On  August 
23, 1889,  said  Atlantic  Dock  Company  released  the  Indian  ^rnarf  Stor- 
age Company,  predecessor  in  interest  and  title  of  the  plaintifiE,  from 
the  restriction  as  to  the  erection  and  maintenance  of  a  brewery,  under 
terms  and  conditions  not  material  to  the  inquiry.  In  this  release  the 
lots  now  belonging  to  the  plaintiff  are  referred  to  as  "certain  lots  of 
land,  fronting  on  India  wharf,  at  the  Atlantic  Basin,  in  the  city  of 
Brooklyn,"  and  the  strip  referred  to  as  "a  certain  strip  or  parcel  of 
land  ten  feet  in  width  of  and  from  said  India  wharf  in  front  of  and 
adjoining  the  said  lots."  The  plaintiff  put  in  evidence  an  indenture  or 
agreement,  made  on  the  1st  day  of  June,  1848,  by  the  Atlantic  Dock 
Company,  as  party  of  the  first  part,  with  one  Conklin  Brush,  for  his 
benefit  and  that  of  the  others  to  whom  the  company  had  sold  lots 
fronting  on  the  Atlantic  Basin,  and  all  others  to  whom  it  might  there- 
after sell  lots,  to  the  effect: 

"That  the  rates  of  wharfage  and  dockage  to  be  charged  by  the  said  parties 
of  the  first  part  for  the  use  of  said  basin  and  surrounding  piers  and  wharves 
shall  not  exceed  the  customary  rates  of  dockage  and  wharfage  charged  in  New 
York  and  Brooklyn,  and  that  they  will  excavate  said  basin  and  keep  the  said 
piers  and  wharves  in  good  repair  as  hereinafter  mentioned;  •  •  •  '  It  being 
expressly  understood  that  the  said  parties  of  the  first  part  reserve  the  full 
right  and  authority  at  all  times  to  prevent  merchandise  and  other  articles  from 
remaining  an  unreasonal)le  time  on  said  wharves  after  being  landed,  or  from 
unnecessarily  obstructing  the  free  passage  over  and  along  the  same,  and,  fur- 
ther, that  the  said  parties  of  the  first  part  shall  and  will,  within  four  years 
from  the  date  of  these  presents,  excavate  to  the  depth  of  low  water  by  16  feet 
on  Commercial  wharf,  of  20  feet  on  the  South  pier,  aud  of  25  feet  on  the  North 
pier,  with  a  gradual  ascent  from  said  pier  to  said  Commercial  wharf,  the 
whole  of  said  basin  south  of  a  line  drawn  parallel  with  India  wharf,  and  dis- 
tant 300  feet  southwardly  therefrom,  and  that  they  will  also  at  all  times  main- 
tain said  depth  and  keep  said  basin  and  surrounding  plera  and  wharves  In. 
good  repair." 
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At  the  time  of  the  deeds  to  Griswold  the  basin  itself  had  not  been 
constructed.  It  was  admitted  that  the  basin  was  erected,  and  the 
piers  which  formed  it  were  built,  between  1842  and  1845.  These, 
with  the  three  wharves  heretofore  mentioned,  constituted  the  "sur- 
rounding piers  and  wluurres"  referred  to  In  the  document  last  quoted 
from.  The  India  wharf  was  not  built  until  1845.  Since  then  the 
Atlantic  Dock  Company  or  its  successors  have  built  four  central  piers 
in  the  basin;  Nos.  34  and  35  reaching  from  India  wharf  on  the  east- 
erly side  of  the  basin,  and  two  similar  piers,  Nos.  36  and  37,  reach- 
ing from  Clinton  wharf,  the  westerly  side  of  the  basin.  The  two  last 
named  were  originally  constructed  with  a  connecting  link,  only  one 
of  them  abutting  against  the  wharf  and  the  link  was  afterwards  re- 
moved, and  direct  connection  established.  The  precise  dates  of  the 
erection  of  these  central  piers  do  not  appear.  The  president  of  the 
plaintiff  company  testified  that  Nos.  34  and  35  were  constructed  after 
1886.  He  was  oflBcially  connected  with  the  India  Wharf  Storage 
Company  at  the  time,  and  further  testified  that  those  piers  were  built 
with  the  knowledge  of,  and  without  protest  from,  that  company. 
Nor  does  it  appear  that  at  any  time  prior  to  the  commencement  of 
this  action  the  Atlantic  Dock  Company,  or  the  defendant  as  its  suc- 
cessor, was  opposed  by  the  owners  and  occupants  of  the  property  sur- 
rounding the  basin  in  its  acts  of  ownership  and  control  as  exercised 
in  building  piers,  collecting  dockage,  and  generally  managing  the 
business  of  the  wharves,  piers,  and  basin.  By  the  act  incorporating 
the  Atlantic  Dock  Company  the  incorporation  was  declared  to  be — 

"For  the  purpose  of  erecting,  building,  and  maintaining  docks,  bulkheads, 
piers,  basins,  dry  docks,  foundries,  and  \7arehouses,  for  commercial  uses,  in 
the  Sixth  ward.  In  the  city  of  Brooklyn,  In  the  county  of  Kings,  and  within  the 
line  established  by  law,  for  the  erection  of  docks  and  bulkheads,  and  to  receive 
reasonable  dockage  and  wharfage  from  all  persons  using  the  same." 

The  Atlantic  Dock  Company  conveyed  to  the  defendant,  a  corpora- 
tion created  for  the  like  purpose,  all  its  property,  rights,  and  interests 
in  the  premises,  including  the  basin,  wharves,  piers,  and  privileges,  in 
ample  terras,  by  deed  dated  January  28,  1895. 

By  chapter  484  of  the  Laws  of  1836,  the  legislature  conferred  upon 
several  individuals,  including  the  grantors  of  the  Atlantic  Dock  Com- 
pany, and  their  heirs  and  assigns,  the  right  "to  erect,  construct,  and 
maintain  one  or  more  wharves,  docks,  bulkheads,  and  piers,  on  the 
land  under  water  in  front  of  their  lands  in  the  city  of  Brooklyn;  but 
such  docks,  wharves  and  bulkheads  shall  not  extend  into  the  East 
river  beyond"  a  line  fixed  and  designated  by  the  act.  In  1841  the 
Atlantic  Dock  Company  had  acquired  by  various  conveyances  the  fee 
to  all  the  lands  in  question  in  this  action,  including  the  lands  under 
the  water  in  front  of  the  premises,  and  all  water  rights  appertaining 
to  the  same;  and  thereafter,  by  chapter  2(!8  of  the  Laws  of  1841,  the 
legislature  amended  the  act  of  1836  by  enacting  that: 

"It  shall  be  lawfnl  for  the  present  owners  of  all  the  land  lying  along  high- 
water  mark,  from  the  foot  of  Butler  street,  on  the  East  river,  to  Red  Hook 
Point,  and  their  heirs  and  assigns,  to  erect,  construct,  and  maintain  one  or 
more  wharves,  docks,  bulkheads,  and  piers  on  the  land  under  water  in  front 
of  the  exterior  line  provided  In  and  by  the  act  hereby  amended,  and  extending 
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as  far  out  In  the  East  rlyer  as  the  following  line;  that  1b  to  say,  [a  line  beyond 
the  piers  which  mark  the  river  boundary  of  the  Atlantic  Basin.]" 

Streets  had  been  laid  out  upon  the  premises  in  question,  and  des- 
ignated upon  the  commissioners'  map ;  but  the  use  of  the  property  for 
that  purpose  was  discontinued  by  chapter  2A8  of  the  Laws  of  1846, 
and  the  owner's  right  confirmed  to— 

"Sell,  convey,  build  upon,  or  otherwise  improve  and  use  the  lands  •  •  •  in 
the  same  manner  and  with  the  lllie  effect  as  If  the  same  had  never  been  laid 
down  and  designated  upon  the  said  map  as  public  streets." 

In  Wetmore  v.  Gaslight  Co.,  42  N.  Y.  384,  the  court  of  appeals  held 
that  the  public  have  no  right  to  use  wharves  erected  by  the  owners 
of  land  adjacent  to  the  navigable  waters  of  the  East  river,  within  the 
permanent  water  line  of  the  city  of  Brooklyn,  notwithstanding  such 
wharves  extend  beyond  low-water  mark  and  were  erected  without  the 
consent  of  the  state.  If  the  erection  of  such  structures  without  leg- 
islative consent  was  void,  the  violation  affected  the  right  of  the  state 
alone,  and  not  of  any  individual.    Said  Judge  Grover  (page  391) : 

"These  structures  were  wholly  within  the  water  line  of  the  city  of  Broolilyn, 
as  established  by  the  legislature  in  1836.  Laws  1836,  c.  484.  The  defendant 
showed  a  perfect  title  to  the  upland  to  high-water  mark,  adjacent  to  the 
wharf,  and  also  to  the  land  between  high  and  low  water  marlc.  The  public 
never  had  any  right  of  landing  upon  these  lands  of  the  defendant,  or  of  cross- 
ing or  in  any  way  using  the  same  for  any  purpose.  The  public  right  upon 
the  Broolclyn  side  was  confined  to  that  of  navigating  the  river." 

In  Downes  v.  Bridge  Ck).,  41  App.  Div.  339,  340,  58  N.  Y.  Supp.  628, 
this  court  said,  per  Hatch,  J.,  of  the  lands  and  wharves  of  the  defend- 
ant herein: 

"In  June,  1806,  the  Brooklyn  Wharf  &  Warehouse  Company  was  the  owner 
of  certain  property  adjacent  to  the  water  front  of  the  East  river,  in  the 
borough  of  BroolJiyn.  The  wharf  and  the  property  adjacent  were  used,  in 
connection  with  piers,  for  the  purpose  of  unloading  merchandise  from  vessels 
and  the  delivery  of  merchandise  thereto  for  shipment.  In  normal  condition 
this  property,  wharf,  and  piers  was  used  by  the  general  public  for  the  purpose 
of  the  business  usually  carried  on  at  such  places.  The  property,  however,  was 
private,  and  the  right  of  the  public  therein  was  as  licensees.  Wetmore  v. 
White-Lead  Co.,  37  Barb.  70;  Same  v.  Gaslight  Co.,  42  N.  Y.  384.  In  this  re- 
spect the  character  of  the  public  right  is  somewhat  diflFerent  from  that  which 
obtained  In  the  city  of  New  Yorlt,  where  the  doclcs  partalte  of  the  character  of 
a  public  street    Delaney  v.  Railroad  Co.,  78  Hun,  393,  29  N.  Y.  Supp.  226." 

The  docks  in  question,  as  has  been  seen  by  the  acts  cited,  have  been 
built  with  legislative  sanction,  and  the  defendant  has  such  sanction 
for  their  proper  and  necessary  extension,  unless  in  some  way  the  right 
has  been  lost  by  the  course  of  dealing  with  the  plaintiff  and  its  gran- 
tors. Indeed  the  learned  counsel  for  the  plaintiff  concedes  in  his  brief 
"that  up  to  1842  the  Atlantic  Dock  Company  had  the  right  to  fill  up 
out  to  the  exterior  line  every  part  of  the  Atlantic  Basin";  but  he 
claims  that  under  the  deed  to  Griswold  the  latter  became  seised  of 
the  fee  in  India  wharf,  "and  of  any  title  then  possessed  or  subsequently 
acquired  by  the  Atlantic  Dock  Company  to  the  lands  under  water  in 
the  basin  adjoining  said  wharf."  The  soundness  of  this  claim  meas- 
ures and  determines  the  plaintiff's  right  to  maintain  the  jadgment  ap- 
pealed from. 
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The  deed  to  Griswold  does  not  convey  the  fee  of  India  wharf.  It  is 
unnecessary  to  analyze,  or  refer  to  in  detail,  the  many  cases  cited  re- 
lating to  the  conditions  under  which  the  fee  of  property  sold  has  been 
held  to  extend  to  the  center  of  a  street,  highway,  or  stream,  or  even 
to  include  the  whole,  as  in  every  instance  the  result  is  reached  by  the 
ascertainment  of  the  object  and  intent  of  the  conveyance,  as  indicated 
by  its  terms.  In  the  early  case  of  Jackson  v.  Hathaway,  15  Johns. 
447,  it  was  held  that  a  conveyance  by  metes  and  bounds  which  did  not 
take  in  the  highway  carried  with  it  the  fee  to  no  part  of  the  road, 
although  the  rule  was  acknowledge^  that  where  property  is  bounded 
"along  a  highway,  or  upon  a  highway,  or  running  to  a  highway,  there 
is  reason  to  intend  that  the  parties  meant  the  middle  of  the  highway; 
but  in  this  case  the  terms  of  the  description  necessarily  exclmie  the 
highway." 

In  Haberman  v.  Baker,  128  N.  Y.  253,  28  N.  E.  370, 13  L.  R.  A.  611, 
Judge  Gray  said  (page  258,  128  N.  Y.,  and  page  371,  28  N.  E.): 

"Where  the  highway  divides  two  properties,  the  owner  of  each  abutting 
piece  Is  presumed  to  own  to  the  center  of  the  way.  The  presumption  Is  based 
on  the  idea  that  the  adjacent  owners  originally  contributed  the  land  for  the 
road,  and  this  presumption  assumes  that  nothing  militates  against  It  in  the 
facts  of  owner&lp.  But  If  the  grant  of  the  abutting  property  went  only  to 
the  side  of  the  road,  or  the  public  authorities  are  vested  with  the  right  to  the 
soil  of  the  street,  the  presumption  cannot  exist.  Dunham  v.  Williams,  37  X. 
T.  251." 

In  the  case  of  a  marginal  road  wholly  upon  the  grantor's  land,  a 
conveyance  of  all  the  land  would  carry  with  it  the  entire  road,  in  the 
absence  of  evidence  of  a  contrary  intention,  because,  "as  to  the  gran- 
tor, the  control  and  beneficial  use  of  the  road  have  ceased  to  be  of  im- 
portance, but  to  the  grantee  they  must  be  important,  if  not  essential, 
for  many  patent  reasons." 

In  the  headnote  to  Mott  v.  Mott,  68  N.  Y.  246,  the  true  rule  is 
satisfactorily  expressed,  viz.: 

"The  question  whether,  where  lands  are  granted  bounded  upon  a  highway  or 
stream  not  naylgable,  the  title  passes  to  the  center  of  the  highway  or  stream, 
is  one  of  Intent;  and  while  the  presumption  Is  of  an  Intent  to  pass  the  title, 
which  will  prevail  unless  by  the  terms  of  the  grant  or  by  necessary  Implication 
the  highway  or  stream  is  excluded,  yet  the  Intent  Is  to  be  gathered  from  the 
description  of  the  premises.  In  connection  with  the  other  parts  of  the  grant, 
and  by  reference  to  the  situation  of  the;  lands  and  the  condition  and  relation 
of  the  parties  to  the  lands  conveyed  and  to  other  lands  In  the  vicinity;  and. 
If  an  Intent  to  exclude  the  highway  or  stream  appears  from  the  terms  of  the 
grant,  as  interpreted  and  Illustrated  by  the  surrounding  circumstances,  the  title 
does  not  i»bs." 

I  find  no  diflBculty  whatever  in  ascertaining  from  the  Griswold  deed 
an  intention  to  exclude  from  the  grant  the  conveyance  of  the  India 
wharf,  not  then  constructed,  but  which  the  grantor  was  afterwards 
to  construct  at  its  own  expense.  Tte  property  conveyed  was  certain 
lots  "lying  on  the  easterly  side"  of  the  wharf;  reference  being  made  to 
a  map  on  file  "for  the  precise  locality"  of  the  lots,  and  which,  when 
examined,  shows  that  the  lots  take  in  no  portion  of  the  wharf.  More- 
over, the  grantor  expressly  reserves  to  itself  and  its  successors  or 
assigns  the  entire  interest  in  the  wharf,  as  well  as  the  entire  control 
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and  income,  thus  negatiring  every  presumption  that  the  description 
was  intended  to  include  the  wharf,  were  such  presumption  at  all 
possible;  and  it  is  especially  significant  that  in  this  reservation  the 
property  reserved  is  referred  to  as  "their" — the  grantors' — spiers, 
docks,  bulkhead,  and  basin.  It  is  true  the  conveyance  is  made  "sub- 
ject" to  a  right  of  way  in  common  with  others  over  the  space  where 
the  wharf  is  to  be  constructed;  but  the  effect  is  no  greater  than  if 
the  language  had  been,  "together  with  a  right  of  way,"  instead  of  sub- 
ject to  it.  The  rights  which  Griswold  obtained  in  the  wharf  are  very 
carefully  measured  in  the  deed.  He  acquired  the  fee  of  the  lots,  a 
right  of  way  upon  the  wharf  in  common  with  others,  and  the  privilege 
when  stores  should  be  built  of  laying  railways  from  the  lots  to  the 
water's  brink;  but  the  dock  company  reserved  the  wharves,  first,  by 
not  deeding  them,  and,  secondly,  by  reserving  the  entire  control,  in- 
terest, and  income  in  and  of  them,  coupled  with  the  right  to  collect 
dockage  and  wharfage,  and  a  pei-petual  obligation  to  keep  them  iu 
repair  at  its  own  proper  cost  and  expense.  The  docuinents  in  the 
case  all  tend  to  establish  that  they  were  reserved  for  explicit  purposes 
of  trade  and  commerce,  to  which  ownership  is  a  valuable,  if  not  a  nec- 
essary, incident.  The  situation  is  very  different  from  that  found  by 
Judge  Gray  in  Haberman  v.  Baker,  supra,  where  the  control  and  bene- 
ficial use  of  the  road  have  ceased  to  be  of  importance  to  the  grantor. 
It  would  require  very  clear  and  precise  words  of  grant  to  indicate  an 
intention  to  part  with  the  title  to  property  not  yet  in  existence,  but 
which  the  grantor  binds  himself  to  build  at  his  own  expense,  to  keep 
forever  in  good  order  under  the  like  charge,  and  to  the  end  that  he  may 
enjoy  the  beneficial  uses  which  may  be  incident  to  the  entire  control  of 
the  property,  the  entire  interest  therein,  and  the  entire  income  to 
flow  therefrom;  and  especially  is  this  so  when  in  the  grant  he  alludes 
to  such  proi)erty  as  still  his  own. 

If  the  plaintiff  has  no  title  to  the  wharf,  the  judgment  cannot  be 
sustained  on  the  theory  of  any  easement  acquired  by  prescription. 
The  case  is  barren  of  evidence  of  the  acquisition  of  any  easement  as 
lot  owner  adversely  to  the  defendant's  title.  Undoubtedly  the  plaintiff 
and  its  grantors  have  used  the  wharf  in  loading  and  unloading  vessels, 
paying  to  the  defendant  its  charges  for  dockage  and  wharfafee,  and 
the  improvement  contemplated  in  no  way  involves  a  future  depriva- 
tion of  the  privilege.  There  is  no  proof  that  the  wharf  will  not  be 
abundantly  adequate  to  accommodate  the  reasonable  requirements  of 
the  plaintiff's  business  after  pier  35  is  extended,  or  that  there  will 
not  be  suiTicient  room  to  berth  any  boat  likely  to  come  there.  The 
service  which  the  plaintiff  has  a  right  to  exact  of  the  defendant  in 
connection  with  the  Atlantic  Basin  and  the  extent  of  the  plaintiff's 
right  to  the  use  of  the  waters  of  that  basin  and  to  navigate  the  same 
with  access  unimpeded  to  and  from  the  channel  of  the  river  are  not 
now  the  subject  of  investigation.  All  that  is  decided  is  that  the  plain- 
tiff is  not  the  owner  of  the  wharf,  and  that  it  has  acquired  no  pre- 
scriptive  right  to  prevent  the  defendant  from  constructing  such  a  pier 
as  the  legitimate  business  of  the  basin  demands,  and  which  can  be 
constracted  without  interference  with  the  rights  expressly  granted  to 
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the  plaintiff  or  neceesarily  implied  from  the  manifest  purposes  of  the 
grant  and  the  contractual  and  other  relations  of  the  parties. 

The  judgment  should  be  reversed,  and  new  trial  granted;  coats  to 
abide  the  final  award  of  costs.    All  concur. 


(59  App.  Dlv.  314.) 

PEOPLHl  ex  reL  GRAVELINB  v.  HAM,  Public  Safety  Com'r. 
(Supreme  Court,  Appellate  Division,  Third  Department.    March  8,  1901.) 

1.  Mo^■lClPAI^  Corporations— Chakter—Powce — Rkmoval,. 

Relator  was  removed  from  the  office  of  police  8urj;eon  of  the  city  of 
Albany  by  the  commissioner  of  public  safety,  after  a  hearing  on  charges 
of  having  failed  to  file  monthly  reports,  or  to  perform  professional  services 
required  by  the  police  rules.  The  city  charter  provided  that,  if  a  charge 
was  made  against  any  member  of  the  police  force  of  misconduct  in  office, 
or  neglect  of  duty,  the  commissioner  should  hear,  try,  and  determine  the 
charges,  and,  if  the  officer  was  found  guilty,  might  dismiss  him  from  the 
iwllce  force,  and  that  the  decision  of  the  commisBioner  should  be  final  and 
conclusive,  and  not  subject  to  review  by  any  court;  also  that,  subject  to 
such  power  ofremoval,  ail  membei-s  of  the  police  force  should  hold  their 
offices  during  good  behavior,  or  until  by  age  or  disease  they  became  inca- 
pacitated. Held,  that  the  neglect  of  duty  charged  was  sufficient  to  give 
the  commissioner  jurisdiction,  and  bring  the  case  under  the  provision  that 
his  decision  should  be  final,  and  not  subject  to  review  by  the  courts. 
X.  Same— Constitutional  Law. 

Albany  city  charter  provided  that,  subject  to  the  power  of  removal 
therein  provided,  members  of  the  police  force  should  hold  their  offices  dur- 
ing good  behavior,  or  until  Incapacitated  by  age«or  disease;  also  that  If 
a  charge  of  misconduct  or  neglect  of  duty  was  made  against  any  member, 
the  commissioner  of  public  safety  should  hear  and  determine  the  charge, 
and,  If  the  officer  was  found  guilty,  might  remove  him,  and  that  the  de- 
cision of  the  commissioner,  should  be  Qnal,  and  not  subject  to  review 
by  any  court  Relator  was  removed  from  the  office  of  police  surgeon  by 
the  commissioner  after  trial  on  charges  of  neglect  of  duty.  Held,  under 
Const  art.  10,  §  8,  providing  that,  when  the  duration  of  any  office  is  not 
provided  by  the  constitution,  it  may  be  declared  by  law,  and.  If  not  so 
declared,  such  office  shall  be  held  during  the  pleasure  of  the  authority 
making  the  appointment  the  provision  of  the  charter  that  the  decision  of 
the  commissioner  should  not  be  subject  to  review  was  not  In  conflict 
with  Const,  art.  6,  f  1,  providing  that  the  supreme  court  should  have 
general  jurisdiction  In  law  and  equity,  since  the  charter  might  have  given 
the  right  to  remove  at  the  pleasure  of  the  commissioner. 

Parker,  P.  J.,  dissenting. 

Certiorari  by  the  people,  on  the  relation  of  L.  C.  B.  Graveline, 
against  Fred  C.  Ham,  commissioner  of  public  safety  of  the  city  of 
Albany,  to  review  the  determination  of  the  defendant  in  removing 
relator  from  the  oflSce  of  police  surjjoon.    Dismissed. 

Upon  the  17th  day  of  February,  1900,  the  relator  was  the  duly  appointed 
and  acting  police  surgeon  of  the  city  of  Albany.  Upon  that  day  chiufrcs  of 
violations  of  the  rules  of  the  police  department,  with  speeiflcatlons  preferred 
by  the  chief  of  police,  were  served  upon  the  relator,  with  the  notice  that  hear- 
ing would  be  had  upon  the  23d  of  February,  liiOO.  These  charges  were,  in 
substance:  First,  for  misconduct  In  office  in  violating  the  rule  and  regulation 
of  the  police  department  of  the  city  of  Albany  which  provides  that  no  compen- 
sation other  than  the  pay  allowed  by  law  shall  be  made  to  the  police  surgeon. 
Under  this  charge  were  four  speeiflcatlons  of  Instances  where  the  relator  had 
made  charges  against  members  of  the  force  for  services  which  it  Is  claimed 
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It  was  bis  duty  to  perform  without  compensation  as  police  surgeon,  and  one 
where  money  had  been  actually  collected  from  a  member  of  the  force  for 
such  services.  The  second  charge  was  for  misconduct  In  office  in  violating  a 
rule  and  regulation  of  the  police  department  which  required  the  police  sur- 
geon to  perform  such  professional  duties  as  may  be  directed  by  the  chief  of 
police  to  members  of  the  force.  Two  Instances  were  speelfled  of  failure  on 
the  part  of  the  relator  to  perform  such  services  for  members  of  the  police  force. 
The  third  charge  was  for  a  violation  of  another  rule  and  regulation  which 
requires  the  surgeon  to  file  with  the  clerk  of  the  board  once  In  each  month  re- 
ports of  the  names  of  the  policemen  who  have  received  professional  atten- 
tion from  him,  and  stating  the  number  of  days  they  had  been  ill,  and  unable 
to  do  duty,  and  the  nature  of  the  Illness,  and  whether  contracted  In  the  service 
of  the  department.  The  relator  received  an  annual  salary  of  $500.  He  served 
an  imverified  answer  to  the  charges  and  specifications  made  by  the  chief  of 
police,  dcnylug  the  same,  and  setting  up  some  other  matters.  Upon  the  26th 
day  of  February  the  relator  was  tried  by  the  defendant  upon  these  charges, 
and  upon  the  5th  day  of  March,  1900,  the  defendant  rendered  a  decision  sus- 
taining the  charges  and  dismissing  the  relator  from  the  force.  ▲  writ  of 
cei-tlorari  to  review  such  decision  was  thereafter  granted  returnable  to  this 
court 

Argued  before  PARKEB,  P.  J.,  and  KELLOGO,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

James  J.  Farren,  for  relator. 
Arthur  L.  Andrews,  for  defendant. 

SMITH,  J.  The  relator's  right  to  this  writ  is  at  once  challenged. 
By  section  180  of  the  charter  of  cities  of  the  second  class  it  is  pro- 
vided: 

"All  members  of  the  police  force  subject  to  the  power  of  removal  herein- 
after specified  shall  hold  their  respective  offices  during  good  behavior  or  until 
by  age  or  disease  they  become  permanently  Incapacitated  to  discharge  their 
duties." 

Section  184  then  provides : 

"If  a  charge  be  made  by  any  person  against  any  member  of  the  police  force 
that  he  is  incompetent  or  has  been  guilty  of  neglect  of  duty,  misconduct  In  his 
office,  or  of  conduct  unbecoming  a  police  officer,  the  charge  must  be  in  writing 
In  the  form  required  by  the  rules  of  the  police  department  and  a  copy  thereof 
must  be  served  upon  the  police  officer.  It  is  then  the  duty  of  the  commissioner 
to  hear,  try  and  determine  the  charges  according  to  the  rules  of  the  police 
department.  *  •  ♦  If  the  police  officer  shall  be  found  guilty  of  the  charge 
made  against  him,  the  commissioner  may  •  •  •  dismiss  him  from  the 
police  force.  •  *  *  The  decision  of  the  commissioner  shall  be  final  and 
conclusive  and  not  subject  to  review  by  any  court" 

The  relator  contends:  First,  that  the  provision  of  the  statute 
making  the  determination  final,  and  denying  the  right  of  review,  does 
not  apply;  secondly,  that,  if  such  provision  were  intended  to  apply 
to  this  determination,  it  assumes  to  create  an  unconstitutional  limi- 
tation upon  the  power  of  the  court.  In  support  of  his  first  contention 
the  relator  argues  that  the  charges  are  not  such  as,  if  proven,  will 
authorize  his  dismissal,  and  that  the  denial  in  the  statute  of  the  right 
of  review  refers  only  to  the  review  of  a  determination  made  npon 
charges  contemplated  by  the  charter  as  grounds  for  his  dismissal. 
That  the  defendant  had  jurisdiction  to  try  the  charges  cannot  be  ques- 
tioned. Tliey  were  charges  of  violations  of  the  rules  of  the  depart- 
ment   Among  those  charges  was  one  for  failure  to  file  certain  month- 
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ly  reports.  It  was  practically  admitted  upon  the  argument  that  the 
relator  had  violated  this  rale  of  the  department.  It  is  urged  in  his 
behalf  that  this  rule  had  never  been  complied  with  by  any  former 
police  surgeon.  This  fact,  however,  could  be  urged  only  in  extenua- 
tion of  the  relator's  neglect.  It  could  not  support  a  denial  of  the 
charge  made.  He  was  further  charged  with  neglecting  to  perform 
professional  services  as  directed  by  the  chief  of  police.  SufHcient  evi- 
dence was  given  upon  such  charge  to  make  out  a  prima  facie  case 
against  him,  one  sufficient  in  the  absence  of  any  denial  or  explanation 
on  his  part  The  defendant  was  thus  clothed  with  jurisdiction  by 
the  charges  preferred.  His  determination,  based  at  least  upon  some 
evidence  in  support  of  the  charges  made,  is  the  determination  contem- 
plated by  the  statute,  and  is  final,  unless  that  provision  of  the  statute 
which  assumes  to  make  that  decision  conclusive  is  violative  of  some 
constitutional  provision.  By  section  1  of  article  6  of  the  New  York 
state  constitution  it  is  provided: 

"The  supreme  court  is  continued  with  general  jurisdiction  In  law  and  equity 
subject  to  such  appellate  Jurisdiction  of  the  court  of  appeals  as  now  is  or  may 
be  prescribed  by  law,  not  inconsistent  with  this  article." 

Substantially  the  same  provision  was  contained  in  section  6  of  ar- 
ticle 6  of  the  constitution  of  1846,  as  amended  in  1869.  The  argu- 
ment of  the  relator  is  that  the  determination  of  the  commissioner 
was  a  judicial  determination,  the  right  to  review  which  by  the  writ 
of  certiorari  was  a  natural  and  inherent  right  existing  at  the  com- 
mon law,  in  which  he  is  protected  by  the  constitutional  provision 
above  quoted.  The  first  question  for  consideration,  then,  is  as  to  the 
nature -of  this  determination.  Was  it  a  judicial  determination  in 
which  was  adjudicated  any  legal  right  of  the  relator?  By  section 
3  of  article  10  of  the  constitution  it  is  provided: 

"When  the  duration  of  any  office  is  not  provided  by  the  constitution  it  may 
be  declared  by  law,  and  if  not  so  declared  such  office  shall  be  held  during  the 
pleasure  of  the  authority  making  the  appointment." 

The  o£Qce  of  police  surgeon  is  clearly  not  a  constitutional  office. 
It  is  one  created  by  statute,  within  statutory  limitation  and  control. 
The  right  of  the  legislature  to  make  the  relator's  office  determinable 
at  the  pleasure  of  the  defendant  is  not  questioned.  In  this  unques- 
tioned right  is  involved,  of  necessity,  the  further  right  to  make  that 
office  determinable  upon  any  other  condition  which  to  the  legislature 
may  seem  wise.  The  effect  of  the  provision  in  the  statute  making 
the  decision  of  the  commissioner  final  is  to  make  the  relator's  office 
determinable  when,  in  the  judgment  of  the  commissioner,  the  relator 
has  violated  some  rule  of  the  department.  The  right  to  the  office  was 
not  given  to  the  relator  while  he  should  conform  to  the  rules  of  the 
department,  but  only  while  in  the  judgment  of  the  commissioner  of 
public  safety  he  should  so  conform.  His  right  to  office  has  not  been 
conditioned  upon  a  legal  conviction  upon  sufficient  evidence  of  the 
chaises  preferred,  but  upon  the  judgment  of  the  commissioner  that 
such  charges  were  sufficiently  proven.  His  right,  then,  to  the  office, 
is  not  the  unqualified  right  conferred  by  statute  upon  the  police  com- 
missioner in  the  case  of  People  v.  Nichols,  79  N.  Y.  582,  but  a 
<]\]nlified  right, — one  depending  upon  the  judgment  of  the  commission- 
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er  of  public  safety.  It  follows,  then,  that  the  trial  or  inyestigation 
before  such  commissioner  was  not  a  judicial  investigation,  bat  an 
investigation  required  to  satisfy  the  conscience  of  the  commissioner 
only.  The  investigation  or  trial  is  thus  characterized  by  the  finality 
given  to  the  decision  therein  made.  The  statutory  declaration  that 
such  a  decision  shall  not  be  reviewed  by  any  court  made  the  deter- 
mination of  the  defendant  the  sole  condition  of  relator's  right  to  of- 
fice, whether  or  not  that  determination  rests  upon  evidence  which  in 
a  court  of  law  might  be  deemed  suflQci^it  to  sustain  the  charges 
made.  A  determination  made  upon  a  trial  of  this  nature  presents  no 
question  for  review  upon  a  writ  of  certiorari.  In  this  view  of  the 
case  it  becomes  unhecessat^  to  consider  the  constitutional  authority 
of  the  legislature  to  take  from  the  court  any  power  it  might  otherwise 
have  to  review  a  judicial  determination  of  a  municipal  oflQcer.  Upon 
this  question  we  express  no  opinion.    The  writ  should  be  quashed. 

Writ  of  certiorari  dismissed,  with  $10  costs  and  disbursements. 
All  concur,  except  PARKER,  P.  J.,  dissenting. 


(58  App.  Div.  422.) 

WTSONG  et  al.  t.  JIBTBR, 

(Supreme  Conrt,  Appellate  Division,  First  Department    March  8,  1901.) 

1.  Mortgages — Deficiency — Judgmknt — Phincifal  and  Suhety. 

Defendant  purchased  property  subject  to  a  mortgage,  and  a  subsequent 
foreclosure  suit  was  settled  by  the  execution  of  a  bond  by  her  conditioned 
to  pay  the  amount  due,  which  recited  that  it  was  given  as  collateral 
security  to  the  mortgage  and  debt  secured  thereby.  Thereafter  she  sold 
the  property,  and  the  mortgagees  released  a  claim  against  a  street  railway 
for  damages  to  the  property  without  her  knowledge.  Held,  that  defendant 
was  liable  as  principal  on  such  bond  even  If  It  was  collateral  In  form,  anil 
hence  the  release  to  the  railroad  company  would  not  prevent  the  rendition 
of  a  deficiency  Judgment  against  her  on  the  foreclosure  of  the  mortgage. 

8.  Samk— Complaint. 

An  allegation  in  a  complaint,  describing  a  bond,  that  It  was  further  ex- 
pressed that  said  bond  was  given  as  collateral  security,  is  not  an  allegation 
that  its  legal  effect  was  to  render  tlie  defendant  only  liable  as  surety, 
and  hence  will  not  prevent  the  mortgagee  from  insisting  that  defendant  Is 
liable  as  principal,  and  not  released  from  liability  by  the  execution  of  the 
release  to  the  railroad  company. 

Appeal  from  special  term,  New  York  county. 

Suit  by  John  J.  Wysong  and  others,  as  trustees,  against  Jessie 
Meyer  and  others.  From  a  judgment  in  favor  of  plaintiffs,  defendant 
Jessie  Mej'er  appeals.    Affirmed. 

The  action  is  for  the  foreclosure  of  a  mortgage.  On  May  51,  18S9.  the  de- 
fendant Jessie  Meyer,  the  .appellant  herein,  being  then  the  owner  of  certain 
premises  In  the  city  of  New  York,  executed  a  deed  thereof  to  John  Heyman. 
On  the  same  day,  Jleyman,  to  secure  a  loan  of  ?5o,000,  executed  a  bond  condi- 
tioned for  the  payment  of  said  sum.  and,  as  security  for  the  payment  of  the 
same,  made,  executed,  duly  adinowledged.  and  delivered  the  mortgage  In  ques- 
tion, and  on  the  same  day  executed  a  deed  back  to  .Tesaie  Meyer,  subject  to 
the  mortgage.  In  1803,  Jessie  Meyer  paid  $11,000  on  account  of  the  mortgage 
debt,  thus  reducing  the  same  to  .^44,000,  and  received  a  release  of  a  jwrtlon 
of  the  mortgaged  premises.  In  1804  an  action  was  brought  to  foreclose  the 
mortgage,  and  Jes.«ie  Meyer,  as  owner  of  the  property,  was  made  a  party 
defendant.    Upon  her  Bollcitation,  the  action  was  settled  and  discontinued. 
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Ehe  paying  the  costs  and  Interest,  and,  as  a  further  consideration  Cinr  snch 

Bettlement  and  discontinuaiice,  she  executed  and  delivered  her  bond,  dated 
FelDruary  2,  1895,  conditioned  for  the  paymejit  of  said  sum  of  $44,000  and  the 
Interest  thereon,  in  which  it  was  recited  that  "the  above  obligation  is  given  by 
tlie  said  Jessie  Meyer  as  a  collateral  security,  and  to  secure  a  certain  bond 
and  mortgage  collateral  thereto  made  by  John  Heyman,"  etc.;  refening  to  the 
bond  and  mortgage  In  question.  By  deed  dated  January  31,  1896,  Jessie 
Meyer  conveyed  the  mortgaged  premises  to  one  Lieb,  which  deed  was  recorded 
February  4,  1895.  Lleb  gave  back  to  Jessie  Meyer  an  option  to  repurchase  the 
proi)erty,  and  thereafter  reconveyed  the  premises  to  her,  and  she  was  the 
owner  when  the  present  action  was  brought.  When  the  mortgage  was  made 
the  elevated  Railroad  Company  was  operating  Its  railroad  in  front  of  the 
premises  on  Second  avenue  In  the  same  manner  as  it  is  now;  and  In  July, 
1898,  Ueb,  still  holding  the  record  title  to  the  mortgaged  premises,  settled 
with  the  railroad  company  all  hla  claim  for  damages  to  his  easements  of  light, 
air,  and  access  occasioned  by  Its  occupation  of  the  street,  receiving  as  eon- 
Rideratlon  the  anm  of  $540,  $300  of  which  was  paid  to  the  mortgagees  for 
their  consent,  which  the  railroad  company  Insisted  upon  having.  It  Is  con- 
ceded that  the  plaintiffs  were  entitled  to  judgment  of  foreclosure  and  sale, 
but  It  Is  contended  that  they  were  not  entitled  to  a  Judgment  against  the 
appellant  for  deficiency,  on  the  ground  that  she  was  but  a  surety  for  the  mort- 
gage debt,  that  the  release  executed  by  the  owner  was  without  her  knowledge 
iir  consent,  and  that  thereby  she  became  discharged  from  all  liability  on  her 
lx>nd.  The  court  below  decided  that,  conceding  the  liability  of  Jessie  Meyer 
to  be  that  of  surety, — ^without  so  deciding, — she  could  claim  a  release  only  to 
the  extent  to  which  the  security  was  impaired,  and  that,  as  there  had  been  no 
Impairment,  her  liability  remained  unchanged.  The  usual  Judgment  of  fore- 
closure and  sale  was  entered,  charging  the  defendant  Meyer  with  any  defi- 
ciency arising  on  the  sale,  and  from  such  Judgment  this  appeal  Is  taken. 

Arfrued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  BUMSEY,  PAT- 
TERSON, and  INGRAHAM,  JJ. 

Wales  F.  Severance,  for  appellant. 
Henry  F.  Miller,  for  respondents. 

HATCH,  J.  As  we  view  this  case,  the  vital  question  for  onr  deter- 
mination is  the  legal  effect  of  the  bond  executed  by  the  appellant, 
Jessie  Meyer,  to  procure  the  discontinuance  of  the  foreclosure  action. 
Is  her  liability  that  of  principal  debtor  or  merely  that  of  surety?  The 
solution  must  be  found  in  the  construction  of  the  instrument.  In  con- 
struing the  bond,  it  was  proper  for  the  court  to  receive  evidence  of 
the  surrounding  circumstances,  the  pre-existing  relations  between  the 
parties,  and  the  facts  and  knowledge  which  each  had  of  them.  Grif- 
fiths V.  Hardenbergh,  41  N.  Y.  464.  The  doctrine  of  strictissimi  juris 
does  not  apply  to  the  construction  of  such  a  contract,  but  to  the  lia- 
bility incurred  where  suretvship  is  found  to  exist.  Smith  v.  Mollcson, 
148  N.  Y.  241,  42  N.  E.  669;  Gamble  v.  Cuneo,  21  App.  Div.  413,  47 
N.  Y.  Supp.  548. 

Considering  the  circumstances  surrounding  the  transaction  out  of 
which  appellant's  liability  arose,  we  find  that  on  May  31,  1880,  Jessie 
Meyer,  the  appellant,  conveyed  the  premises  in  question  to  John  Iley- 
man,  who  on  the  same  day  executed  the  morti:?ap;e  upon  which  this  ac- 
tion is  brought;  that  after  the  execution  of  the  moitgii^'e,  and  on  the 
same  day,  said  mortgagor  conveyed  the  mortgaged  premises  back  to 
Jessie  Meyer,  subject  to  the  mortgage,  she  not  assuming  its  payment. 
By  this  transaction  the  land  became  the  primary  fimd  for  the  pay- 
ment of  the  debt,  and  in  respect  thereto,  and  to  the  extent  of  the 
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valne  of  the  land,  the  grantee,  Jessie  Meyer,  became  the  principal 
debtor,  and  the  grantor  had  an  equity  similar  to  that  of  sure^.  Mar- 
ray  V.  Marshall,  94  N.  Y.  611;  Spencer  v.  Spencer,  95  N.  Y.  353. 
While  Jessie  Meyer  occupied  this  relation  to  the  premises  and  the 
mortgage  debt,  and  after  she  had  paid  |11,000  on  the  mortgage  debt, 
an  action  was  commenced  by  these  plaintiffs  to  foreclose  the  mort- 
gage, to  which  action  she  was  made  a  party  defendant  as  owner  of 
the  premises.  A  notice  of  pendency  was  filed,  and  the  action  pro- 
ceeded to  the  appointment  of  a  referee  to  compute  the  amount  due  on 
the  mortgage,  when  the  appellant  desired  to  settle  the  action  and  have 
it  discontinued.  As  a  condition  to  such  settlement  and  discontinu- 
ance, the  plaintiffs  demanded  that  she  pay  the  costs  and  interest,  and 
execute  her  bond  for  the  unpaid  principal  of  the  mortgage  debt;  all 
of  which  she  did,  and  the  action  was  thereupon  discontinued,  and  the 
lis  pendens  canceled. 

It  seems  very  clear,  both  upon  principle  and  authority,  that  the 
result  of  these  transactions  was  to  make  the  appellant  the  principal 
debtor,  and  not  a  surety  for  the  debt.  By  the  settlement  of  the  liti- 
gation, the  loss  of  the  appellant's  interest  in  the  property  was  averted, 
and  the  forbearance  of  foreclosure  proceedings  furnished  a  new  con- 
sideration, passing  to  her  for  a  contract  which  she  made  for  her  own 
benefit.  Prime  v.  Koehler,  77  N.  Y.  91.  This  conclusion  is  strength- 
ened by  the  fact  that,  as  a  result  of  the  conveyance  from  the  mort- 
gagor to  Jessie  Meyer,  Heyman  became  secondarily  liable  as  surety, 
and  Meyer  the  principal  debtor  to  the  extent  of  the  value  of  the  land. 
How,  then,  could  she,  by  this  transaction,  be  made  surety  for  the 
mortgage  debt? 

The  appellant,  however,  contends  that  the  plaintiffs  are  bound  by 
the  recitals  in  the  bond  and  the  allegations  of  the  complaint,  and  that 
the  court  is  constrained  to  hold  that  her  obligation  is  that  of  surety 
on  account  thereof.  The  bond  contained  the  following  provision: 
"It  being  understood  that  the  above  obligation  is  given  by  the  said 
Jessie  Meyer  as  collateral  security,  and  to  secure  a  certain  bond  and 
mortgage  collateral  thereto,  made  by  John  Heyman  to  James  P.  Ker- 
nochan  and  John  Wysong,  trustees,  to  secure  the  sum  of  flfty-five 
thousand  dollars  (eleven  thousand  dollars  of  which  has  been  paid)," 
etc.  But  if  it  be  held  that  this  provision  makes  the  obligation  in  form 
collateral,  which  is  by  no  means  clear,  it  does  not  follow  that  it  must 
be  so  construed  as  to  its  legal  effect.  It  is  well  settled  that  prom- 
ises which  are  in  form  collateral  are  in  reality  original  when  founded 
upon  a  new  and  independent  consideration,  and  when  the  promisor 
receives  the  benefit,  and  will  be  so  construed.  Kernochan  v,  Mur- 
ray, 111  N.  Y.  306,  18  N.  E.  8G8,  2  L.  R.  A.  183;  Raabe  v.  Squier,  148 
X.  Y.  81,  42  N.  E.  516;  Clark  v.  Howard,  150  N.  Y.  232,  44  N.  E.  695: 
Insurance  Co.  v.  Hall,  31  App.  Div.  574,  52  N.  Y.  Supp.  404,  affirmed 
in  court  of  appeals,  59  N.  E.  1127.  We  cannot  agree  with  the  conten- 
tion that  the  complaint  alleges  that  the  contract  of  the  appellant 
was  that  of  surety,  or  that  the  bond  was  given  as  collateral  security. 
The  language  laid  hold  of  for  the  purpose  of  sustaining  this  argument 
occurs  in  a  paragraph  of  the  complaint  setting  forth  the  giving  of  the 
bond  and  its  conditions,  without  quoting  from  it,  and  is  as  follows: 
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"It  being  farther  expressed  that  said  bond  was  given  as  collateral 
security,  and  to  secure  the  said  bond  and  mortgage  hereinabove  de- 
scribed." This  comes  very  far  short  of  an  allegation  that  the  obliga- 
tion of  the  person  executing  the  instrument  is  collateral.  It  is  not 
even  an  allegation  of  the  legal  effect  of  the  instrument,  but  amounts 
to  no  more  than  if  the  pleader  had  set  forth  a  copy  of  it.  We  reach 
the  conclusion,  therefore,  that  the  obligation  of  Jessie  Meyer,  the  ap- 
pellant, created  by  the  bond  in  question,  was  not  that  of  a  surety, 
bnt  that  the  agreement  was  an  original  promise.  The  situation  is  sub- 
stantially the  same  as  if  she  had  assumed  the  payment  of  the  bond  and 
mortgage,  and  it  is  settled  that  when  the  grantee  assumes  the  pay- 
ment of  a  mortgage  he  becomes  primarily  liable.  As  we  find  no  re- 
versible error  in  the  rulings  of  the  court  to  which  exceptions  have  been 
taken,  the  considerations  we  have  expressed  lead  to  an  affirmance  of 
the  judgment,  and  we  need  not  discuss  the  effect  of  the  release  or  the 
other  questions  raised  by  the  appellant. 
The  judgment  should  be  aflBrmed,  with  costs  to  the  respondent. 

VAN  BBUNT,  P.  J.,  and  PATTERSON  and  INGEAHAM,  JJ.,  con- 
cor;  RUMSEY,  J.,  in  result. 


(59  App.  Div.  810.) 

TE  BOW  v.  WASHINGTON  LIFE  INS.  CO. 

(Supreme  Court,  Appellate  Dlvialon,  Third  Department    March  9,  1901.) 

LiFB  Imsubamcb— FaiI/Itkb  to  Pat  Preuicms— Estoppel. 

Defendant  In  an  action  on  a  life  Insurance  policy  to  estopped  to  assert 
nonpayment  or  want  of  tender  of  flnal  premium,  Its  general  agent  baving, 
during  the  time  in  which  insured  was  entitled  to  pay  It,  declared  that  the 
policy  had  lapsed,  and  could  be  reinstated  by  furnishing  a  satisfactory 
medical  certificate,  this  importing  a  denial  of  right  to  reinstate  it  except 
on  such  condition. 

Appeal  from  trial  term,  Ulster  county. 

Action  by  Carrie  A.  Te  Bow  against  the  Washington  life  Insurance 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Upon  the  24th  of  April,  1897,  the  defendant  delivered  to  Peter  E.  Te  Bow 
a  policy  of  life  insurance,  No.  98,902.  The  policy  was  payable  to  (}arrie  A. 
Te  Bow,  this  plaintiff,  the  wife  of  the  insured.  The  policy  provided  for  quar- 
terly payments  in  advance  of  172.60  on  the  24th  days  of  January,  April,  July, 
and  October  in  each  year  thereafter  for  20  years.  In  the  policy  is  a  provision 
granting  30  days'  grace  for  the  payment  of  the  quarterly  premium  after  the 
policy  had  been  in  force  for  more  than  three  months.  Upon  October  22d,  one 
Gaul,  the  agent  of  the  defendant,  called  upon  Te  Bow,  and  requested  payment 
of  the  premium  falling  due  October  24th.  Te  Bow  then  stated  that  be  could 
not  pay  it  Upon  October  2Sth  Ganl  Informed  Mr.  Patterson,  the  general 
asent  of  the  defendant,  that  Mr.  Te  Bow's  condition  was  such  that  he  proth 
ably  would  not  get  well,  at  which  time  Mr.  Patterson  demanded  back  the 
premium  receipt,  which  had  not  been  delivered  to  Te  Bow  by  reason  of  his 
failure  to  pay  the  premium,  and  wrote  this  letter  to  Mr.  Gaul: 

"New  York  Oity,  October  29th,  1897. 
"Mr.  John  A.  Gaul,  Kingston,  N.  T. — My  Dear  Sir:    Please  return  at  once 
the  receipt  for  premium  due  October  24th  on  policy  98,902,  Te  Bow.    Premium 
not  having  been  paid,  policy  has  been  forfeited, 

"Very  truly  yours,  WilUam  Patterson." 

fl9N.T.S.— 19 
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Thereafter,  upon  November  8tb,  In  response  to  a  letter  from  Gaul,  Patterson 
wrote  to  Gaul  tbe  following  letter  upon  the  company's  paper: 

"New  York  Cl^,  November  8th.  1897. 
"Mr.  John  A.  Gaul,  Kingston,  N.  Y.— My  Dear  Sir:    Tour  fayor  of  the  6th 
Is  received.    Policy  No.  98,002,  Te  Bow,  lapsed  for  nonpayment  of  premium  for 
October.    Can  be  reinstated  according  to  company's  rule  by  fumisbing  satis- 
factory medical  certlflcate  of  good  health  and  payment  of  Interest    •    •    • 
"Very  truly  yours,  William  Patterson,  Manager." 

This  letter  was  forthwith  shown  to  Te  Bow,  with  a  statement  by  Ganl  that 
It  would  be  necessary  to  get  a  physician's  certificate  of  good  health  as  a  condi- 
tion to  the  company's  receiving  the  premium  due  October  24th.  This  Te  Bow 
stated  that  he  would  be  unable  to  do,  and  asked  Gaul  if  he  could  not  receive  a 
check  dated  back  to  a  time  prior  to  the  24th.  This  Gaul  refused  to  take. 
Thereafter,  and  upon  the  17th  of  December,  1897,  Te  Bow  died,  and  this  action 
was  brought  to  recover  upon  the  said  policy  of  Inrarance. 

Argned  before  PABKEB,  P.  J.,  and  iZELLOGO,  SMITH,  and 
CHASE,  JJ. 

Linsen  &  Van  Buren,  for  appellant 

Warren  C.  "Van  Slyke  and  Charles  W.  Walton  (A.  T.  Clearwater,  ot 
counsel),  for  respondent. 

SMITH,  J.  Upon  the  24th  of  October,  1897,  this  policy  had  been 
in  force  more  than  three  moDths.  Te  Bow  was  then  entitled  to  his 
30  days'  grace  in  which  to  pay  the  premium.  The  defendant  was  un- 
authorized to  declare  the  policy  forfeited  at  any  thne  prior  to  the 
23d  day  of  24ovranber,  1897.  Up  to  that  time,  within  the  terms  ol  the 
contract,  Te  Bow  had  an  undoubted  right  to  pay  the  premium  and  . 
maintain  the  policy  in  force.  The  premium  was  not,  however,  paid 
prior  to  that  time,  or  prior  to  the  death  of  Te  Bow,  nor  was  it  ten- 
dered. The  sole  question  in  the  case  seems  to  be  whether  the  defend- 
ant is  precluded  from  asserting  the  nonpayment  of  said  premium  as  a 
defense  to  this  action  by  any  act  of  his  own  which  has  contributed  to 
such  nonpayment. 

That  I'atterson  was  the  general  agent  of  the  defendant  is  not  dis- 
puted. His  acts  in  declaring  the  policy  forfeited  by  his  letters  of 
October  29th  and  November  8th  were  concededly  in  violation  of  the 
defendant's  contract.  These  letters,  or  at  least  the  letter  of  Novem- 
ber 8th,  was  shown  to  Te  Bow  while  there  was  still  abundant  time 
within  the  contract  for  Te  Bow  to  have  paid  the  premium.  In  con- 
nection therewith  Te  Bow  was  informed  by  Gaul  tiiat,  to  be  allowed 
to  pay  the  premium,  he  must  furnish  a  health  certificate.  The  ap- 
pellant here  contends  that  the  declarations  of  Ganl  were  incompetent 
evidence  against  the  company,  as  he  was  not  authorized  as  an  agent  in 
any  way  to  vary  the  terms  of  payment  It  seems  clear  that  the  dec- 
larations of  the  agent  authorized  to  receive  premiums,  that  such  prem- 
iums would  be  received  only  upon  a  condition,  are  the  declarations  of 
the  company.  But  those  declarations  we  deem  inconsequential  in  this 
case.  They  were  simply  an  amplification  of  the  declarations  of  Pat- 
terson, the  acknowledged  agent  of  the  couipany,  in  his  letter.  It  is 
urged  that  there  never  was  at  any  time  a  refusal  to  accept  the  premiom. 
This  argument  is  hypercritical.  A  declaration  that  a  pc^icy  had 
lapsed,  and  can  be  reinstated  by  furnishing  a  satisfactory  medical 
certificate,  imports  of  necessity  a  denial  of  the  right  to  reinstatement 
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except  upon  the  condition  named.  With,  the  unauthorized  cancella- 
tion of  the  policy,  and  a  refusal  to  accept  the  premium  except  upon  a 
condition  which  was  unauthorized,  the  authorities  are  uniform  to  the 
eflFect  that  the  defendant  is  estopped  from  claiming  as  a  defense  to 
this  action  that  the  premium  has  not  been  paid.  In  liay,  Ins.  §  368, 
it  is  said: 

"Payment  or  tender  ef  payment  of  premiums  is  not  necessary  where  the 
Insurers  have  already  declared  the  policy  foffelted,  or  done  any  other  act 
wbicb  Is  tantamount  to  tbe  declaration  on  tbelr  part  that  tbey  will  not  receive 
ft  if  tendered." 

In  Banmann  v.  Pinckney,  118  N.  T.  616,  23  N.  E.  919,  Judge  Vann, 
in  writing  for  the  court,  says : 

"Moreover,  after  the  defendant  has  ruptured  all  relations  with  tbe  plaintiff 
by  repudiating  her  contract,  and  declaring  that  all  bis  rights  thereunder  had 
been  forfeited,  was  he  bound  to  make  any  tender  before  commencing  an  action 
for  spectflc  performance?  We  do  not  think  that  it  was  necessary  for  him  to 
go  tlirough  the  form  of  making  an  offer  of  tbe  money  when  she  bad  virtually 
declared  that  she  would  not 'receive  it." 

In  Leslie  v.  Insurance  Co.,  63  N.  Y.  33,  in  the  opinion  of  Judge  Fol- 
ger,  it  issaid: 

"Even  if  there  be  no  primary  hostile  purpose  in  the  action  of  one  who  may. 
In  a  certain  event,  become  entitled  to  the  forfeiture  or  other  right  arising 
from  tbe  nonperformance  of  a  condition,  if  by  bis  act  he  has  Induced  another 
to  omit  strict  performance,  he  may  not  take  tbe  benefit  or  exact  the  forfeiture." 

In  Whitehead  v.  Insurance  Co.,  102  N.  Y.  156,  6  N.  E.  272,  Judge 
Pinch  says: 

"The  company  cannot  depend  upon  a  default  to  which  its  own  unlawful  act 
contributed,  and  but  for  which  a  lapse  might  not  have  occurred." 

In  Shaw  v.  Insurance  Co.,  69  N.  Y.  292,  the  opinion  reads: 

"Where  one  party  to  a  contract  declares  to  the  other  party  to  it  that  he  will 
not  make  the  performance  on  the  future  day  fixed  by  it  therefor,  and  does 
not,  before  the  time  arrives  for  an  act  to  be  done  by  the  other  partj',  with- 
draw bis  declaration,  the  other  party  Is  excused  from  performance  on  his  part. 
or  offer  to  perform,  and  may  maintain  bis  action  for  a  breach  of  tbe  contract 
when  tbe  day  bas  passed.    Such  is  the  well-established  rule." 

These  authorities  famish  abundant  support  for  the  judgment  in 
this  action. 
Judgment  afiSrmed,  with  costs.    All  concur;  CHASE,  J.,  in  result. 


(59  App.  Dlv.  294.) 

DENNISON  T.  MASONS'  PBATEBNAI/  ACC  ASS'N  OP  AMERIOA. 
(Supreme  Court,  Appellate  Division,  Third  Department    March  8,  1901.> 

1.  Accident  Insuranci! — Time  to  Commence  Action. 

Though  an  accident  policy  provided  that  no  suit  shall  be- brought  unless 
within  a  year  from  tbe  accident,  yet  an  indemnity  of  $25  a  week  for  52 
weeks.  U  the  disability  lasts  that  long,  being  provided,  and  proceedings  to 
enforce  payment  thereunder  being  forbidden  till  expiration  of  3  months 
after  proofs  of  loss  are  furnished,  the  limitation  of  a  year  applies  only 
where  the  dieabllity  is  for  a  time  short  enough  to  allow  it;  and.  It  having 
laated  47  weeks,  action  brought  within  20  days  after  expiration  of  the  3 
Booths  thereafter  is  in  time. 
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S.  Same— Persons  TTNEifPLOTBD. 

.  ProYlslona  In  an  accident  policy  that  the  weekly  Indemnity  sjiall  not 
exceed  the  weekly  salary  of  the  insured  does  not  apply  where  one  Is  !n- 
8iu:ed  as  a  "retired  farmer,"  though  It  Is  stated  In  the  application  that 
the  weekly  indemnity  does  not  exceed  his  salary;  this  clearly  being  an_ 
Inadvertence,  and  not  misleading,  and  the  policy  also  providing  that  it  does' 
not  cover  accidents  to  persons  who  have  ceased  to  follow  any  regular 
occupation,  except  such  persons  as  are  Insured  as  preferred. 

C  Bame— Tender  of  Prbmuim.  . 

Where  Insured  agrees  to  deposit  money  for  premiums  In  a  bank  subject 
to  the  order  of  the  insurer,  and  the  agent  of  insurer  agrees  to  get  It  from 
the  bank  when  the  premiums  are  due.  Insured's  performance  of  his  part 
of  the  agreement  Is  equivalent  to  a  tender. 

4  Same— Keepino  Tender  Good. 

Where  timely  tender  of  premiums  on  an  accident  policy  Is  rejected,  and 
a  wrongful  declaration  of  forfeiture  of  the  policy  made.  Insured  need  not 
thereafter  keep  the  tender  good  to  entitle  him  to  sue  on  the  policy. 

0.  Same — Deci.ahation  ok  Forfeiture — Acqdibscrncb. 

Insured  having  a  right  of  action  on  his  accident  policy  notwithstanding 
a  wrongful  declaration  of  forfeiture  therein,  does  not  lose  his  right  of 
action  by  an  Intended  acquiescence  In  the  claim  of  the  forfeiture,  there 
being  no  consideration  therefor. 

'^  Parker,  P.  J.,  and  Chase,  J.,  dissenting. 

Ai^eal  from  trial  term,  St.  Lawrence  county. 

Action  by  Jason  H.  Dennison  against  the  Masons'  Fraternal  Acci- 
dent Association  of  America.  From  a  judgment  dismissing  tbe  com- 
jdaint,  plaintiff  appeals.    Beversed. 

The  action  was  brought  to  recover  the  sum  of  |1,175  for  47  weeks'  total 
disability  sustained  by  the  plaintiff  by  reason  of  an  accident  occurring  upon 
the  25th  of  October,  1897,  against  which  the  plaintiff  claims  to  have  been  In- 
sured by  the  certificate  In  suit 

Upon  October  1,  1894,  the  defendant  Issued  to  the  plaintiff  Its  certificate  No. 
47,4&1.  series  E,  form  F,  preferred  class,  whereby,  among  other  things,  the 
defendant  Insured  the  plaintiff  against  personal  bodily  injury  effected  through 
external,  violent,  and  accidental  means  In  tbe  sum  of  $25  a  week  against  loss 
of  time,  not  exceeding  52  weeks,  resulting  from  bodily  Injuries  which  should. 
Indepeudent  of  all  other  causes.  Immediately,  wholly,  and  continuously  disable 
him  from  transacting  any  and  every  kind  of  business  pertaining  to  his  occupa- 
tion. The  plaintiff  was  Insured  as  a  retired  farmer.  In  February,  1^7,  the 
plaintiff  left  Augusta  for  California,  and  before  leaving  he  entered  Into  an 
agrerment  with  W.  H.  H.  Coolldge,  the  agent  of  the  defendant  at  Augusta 
at  that  time,  whereby  the  plaintiff  should  deposit  In  the  Augusta  bank  tbe  sum 
of  ?35  for  the  purpose  of  paying  the  quarterly  dues  of  the  plaintiff  upon  his 
certificate  during  the  plaintiff's  absence  from  Augusta.  The  said  agent,  on 
the  other  hand,  agreed  that  he  would  collect  the  same  at  said  bank.  The 
agreement  was  made  In  the  presence  of  the  cashier  of  the  bank,  who  assented 
thereto.  The  said  agent  made  the  collection  of  the  quarterly  dues  of  f4  upon 
April  Ist  and  July  1st  pursuant  to  the  agreement  In  August  the  said  Coolldge 
censed  to  be  the  agent  of  the  company,  and  was  succeeded  by  one  McComber, 
to  whom  Coolldge  told  of  the  agreement,  and  he  assented  thereto,  in  the  pres- 
ence of  the  cashier  of  the  bank,  who  also  assented  thereto.  It  was  the  cus- 
tom of  Coolldge,  and  afterwards  of  McComber,  to  remit  their  quarterly  collec- 
tions by  buying  drafts  at  the  bank  where  the  plaintiff  had  deposited  said  mon- 
eys. About  Octotjer  1st  McComber  called  at  Uie  bank,  and  bought  a  draft  for 
remittance  to  defendant.  At  that  time  his  attention  was  called  by  the  cashier 
of  the  bank  to  the  fact  that  he  had  not  Included  the  plaintiff's  dues.  Mc- 
Comber then  stated  that  he  had  forgotten  them,  but  would  include  them  later 
with  others.  On  October  25,  1897,  the  plaintiff  met  with  the  accident  which 
he  claims  has  disabled  him  for  47  consecutive  weeks.  Upon  November  1, 
1S97,  notice  of  the  accident  was  given  to  defendant  by  the  plalntUTg  sister. 
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On  November  8,  1887,  the  defendant  wrote  to  the  plalntlflTs  sister  acknowledg- 
ing the  receipt  of  her  notice  of  the  accident  on  November  Ist,  but  asserting 
that  plaintiff  had  not  paid  his  October  assessment,  and  was  not  In  good  stand- 
ing at  the  time  of  the  accident,  and  not  entitled  to  indemnity.  Thereafter,  and 
about  December  8th,  the  plaintiff  returned  to  Augusta,  and  withdrew  from  the 
banlt  all  the  moneys  which  he  had  on  deposit.  On  September  19,  1898,  the 
plaintiff  made  proof  of  his  claim  against  the  defendant,  and  mailed  the  same 
to  defendant.  Arbitration  was  duly  demanded  imder  the  policy,  and  was  re- 
fused, and  thereafter,  on  January  7,  1899,  this  action  was  brought  Further 
tacts  appear  In  the  opinion. 

Argued  before  PAEKEB,  P.  J.,  and  KELLOGG,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

Watson  B.  Berry  (L.  E.  Ginn  and  V.  P.  Abbott,  of  counsel),  for  ap- 
pellant. 
Bowers  &  BosBell,  for  respondent. 

SMITH,  J.  Three  objections  are  urged  by  the  defendant  to  the 
plaintiff's  recovery:  First,  that  the  action  was  not  begun  in  time; 
second,  that  the  plaintiff  was  not  entitled  to  recover,  because  he  was 
not  in  receipt  of  any  weekly  salary;  third,  that  the  certificate  was  not 
in  life  at  the  date  of  the  accident 

The  first  objection  is  based  upon  a  clause  in  the  certificate  jwovid- 
ing  that  no  suit  shall  be  brought  unless  brought  within  one  year  from 
the  date  of  the  alleged  accident.  The  accident  occurred  upon  October 
25,  1897.  The  action  was  brought  upon  January  7,  1899.  This  ob- 
jection, therefore,  must  prevail  unless  there  be  in  the  certificate  some 
provision  modifying  or  controlling  the  clause  stated.  The  provision 
for  indemnity  provides  for  $25  a  week  for  52  weeks.  Another  clause 
in  the  certificate  provides  that  legal  proceedings  to  enforce  payment 
thereunder  shall  not  be  brought  until  the  expiration  of  three  months 
after  receipt  by  the  association  of  acceptable  and  satisfactory  proofs 
of  loss.  Proofs  of  loss  clearly  cannot  be  furnished  until  the 'disability 
has  ceased,  and  until  52  weeks  have  passed,  if  it  shall  continue  for 
that  time.  If  the  disabDity  continue,  then,  for  52  weeks,  and  the 
proofs  are  then  submitted,  the  action  cannot  be  brought  within  15 
months  from  the  happening  of  the  accident.  As  this  contingency 
is  contemplated  by  the  contract  of  insurance,  the  year  limitation  with- 
in which  the  action  can  be  commenced  must  refer  only  to  those  cases 
in  which  the  disability  has  ceased  within  sufficient  time  so  that  the 
proofs  of  loss  may  be  furnished,  and  a  reasonable  time  remain  after 
the  three  months  have  passed  before  the  expiration  of  the  year.  If, 
however,  the  disability  shall  continue  so  long  that  the  proofs  of  loss 
cannot  be  furnished,  and  the  three  months  expire  before  the  expira- 
tion of  the  year,  the  law  will  still  give  to  the  plaintiff  a  reasonable 
time  after  the  expiration  of  the  three  months  from  the  furnishing  of 
the  proofs  of  loss  within  which  to  commence  the  action.  The  three 
months  in  the  case  at  bar  expired  upon  the  inth  day  of  December,  and 
upon  the  6th  of  January  the  summons  was  issued,  and  upon  the  7th 
served.  We  think,  under  the  circumstances  of  this  case,  that  the  de- 
lay in  the  commencement  of  the  action  was  not  unreasonable,  and 
that  the  plaintiff  complied  with  the  fair  intendment  of  the  contract. 

The  defendant's  second  objection  is  based  upon  the  clause  in  the  cer- 
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tificate  which  providea  that  "in  no  case  shall  the  weekly  Indemnity 
exceed  the  weekly  salary  of  the  insured."  There  is  another  provision 
in  the  policy,  however,  which  reads:  "This  certificate  does  not  cover 
accidents  or  injuries  to  persons  who  have  ceased  to  follow  any  regular 
occupation,  except  such  persons  as  are  insured  as  preferred."  This 
piaintifF  was  insured  in  the  preferred  class  as  a  retired  farmer.  That 
was  stated  to  fee  his  only  occupation.  It  is  true  that  he  afterwards 
stated  in  his  application  that  the  weekly  indemnity  named  did  not  ex- 
ceed his  salary.  That  was  clearly  an  inadvertence,  however,  and  in 
no  way  misled  the  defendant.  The  nature  of  the  contract  contem- 
plates the  insurance  of  those  who  do  not  receive  a  weekly  salary. 
That  provision  in  th«  contract  which  limits  the  recovery  to  the  amount 
of  the  weekly  salary  must,  then,  be  deemed  to  refer  only  to  those  per- 
sons insured  who  are  receiving  a  iredicly  salary,  and  does  not  limit 
the  right  of  recovery  of  one  who  is  insured,  without  occupation,  in  the 
preferred  class. 

The  third  objection  urged  by  the  defendant  is  the  one  upon  which 
the  learned  trial  justice  seems  to  have  based  his  order  dismissing  the 
plaintiff's  complaint.  The  agent  Coolidge  had  no  oflftce  for  the  trans- 
action of  his  business.  The  premiums  had  been  theretofore  paid  to 
him  as  he  wds  found  upon  the  streets.  We  have  no  doubt  of  his  power 
to  agree  with  the  plaintiff  that  the  moneys  for  the  payment  of  the 
premiums  should  be  deposited  at  the  bank  for  bim,  and  that  he  would 
get  them  at  the  bank.  Upon  the  Ist  of  October,  when  the  premium 
became  due,  the  moneys  were  in  fact  upon  deposit,  subject  to  the  or- 
der of  the  company,  in  strict  accordance  with  the  agreement.  Tlie 
plaintiffs  performance,  then,  of  his  part  of  the  agreement,  was  the 
full  equivalent  of  a  legal  tender  of  those  moneys.  It  was,  in  fact,  a 
legal  tender  by  reason  of  the  agreement  that  the  moneys  should  be 
paid  in  that  manner.  This  tender  was  not  at  that  time  rejected  by 
the  ageilt  McComber.  It  was  not  rejected  until  the  letter  of  November 
8th,  declaring  forfeited  the  certificate.  Upon  the  25th  day  of  October, 
then,  when  this  accident  occurred,  this  certificate  was  in  full  force, 
the  plaintiff  having  performed  all  of  his  covenants  thereunder.  A 
cause  of  action  then  arose  in  the  plaintiff's  favor  for  the  weekly  in- 
demnity, and  is  still  his,  unless  forfeited  or  released  by  some  subse- 
quent act. 

The  defendant  claims  such  forfeiture  in  the  withdrawal  by  plaintiff 
of  his  deposit  in  the  bank  upon  December  8lb.  It  is  first  ur^d  that, 
if  a  tender,  it  should  have  been  kept  good.  In  the  case  of  Te  Bow 
T.  Insurance  Co.  (decided  by  this  department  at  this  term)  69  N.  Y. 
Supp.  28!),  we  have  held  that,  where  a  comi>any  wrongfully  declared 
a  policy  forfeited,  an  action  mif^lit  be  brought  thereon  without  even 
a  tender  of  the  premium.  This  holding  swmod  to  us  to  rest  upon 
abundant  authority  cited  in  the  opinion  therein.  The  letter  of  Novem- 
ber 8th  to  the  plaintiff's  sister  constituted  a  wrongful  declaration  of 
forfeiture  on  defendant's  behalf.  If,  after  a  wrongful  declaration  of 
forfeiture,  a  paity  is  not  bound  to  make  a  tender  in  order  to  maintain 
an  action  upon  the  policy,  by  parity  of  reasoning  a  tender  lawfully 
made  in  due  season,  after  rcjet^tion,  need  not  be  kept  good,  but  the 
premium  admitted  to  be  due  may  be  deducted  in  the  judgment  from 
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the  amount  of  the  policy.  'Shaw  v.  Insarance  (3o.,  69  N.  T.  286,  294; 
Whitehead  v.  Insurance  Co.,  102  N.  Y.  143, 157,  6  N.  E.  267. 

It  ia  further  urged  in  defendant's  behalf  that  after  notice  of  the 
claimed  forfeiture  by  the  company,  the  withdrawal  of  jdaintiflTs  de- 
posit from  the  bank  on  December  8th,  and  his  long  silence  thereafter, 
constituted  an  acquiescence  in  the  claimed  forfeiture,  which  bars  the 
plaintiff's  right  of  action.  If,  however,  we  are  right  in  our  conclusion 
that  plaintiff  was  not  in  default  upon  the  25th  of  October,  when  the 
accident  happened,  he  had  a  cause  of  action  which  could  only  be  re- 
leased upon  consideration.  An  intended  acquiescence,  even,  on  the 
part  of  the  plaintiff  in  the  defendant's  claim  of  forfeiture  would  be 
ineffectual  as  without  consideration.  The  law  required  from  him  no 
protest  to  secure  his  right  of  action  then  vested.  With  the  right,  then, 
to  withdraw  his  deposit  from  the  bank  as  a  rejected  tender,  we  are 
unable  to  find  any  act  of  the  plaintiff  which  has  in  any  way  released 
or  forfeited  his  right  of  action.  The  complaint  was,  we  think,  im- 
properly dismissed. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event  All  concur,  except  PARKER,  P.  J.,  and  CHAfiE,  J., 
dissenting. 

(58  App.  Dlv.  486.) 

BIOUA  IRON  CO.  V.  BROWN. 

(Supreme  Court,  Appellate  Dlvisloo,  First  Depaitmeat    March  IS,  1001.) 

1.  Corporations— FonEioH  CoRPonATiOK  —  Stock  Asbesshbmt— Action  yoR— 

EVIDBNOE — HCFKICIEKCY. 

The  Btub  of  the  stock  book  of  a  corporation  contained  a  atatement  that 
a  certlflcate  for  60  shares  -was  Issued  to  defendant,  and  on  the  stub  was 
his  receipt  for  the  certlflcate.  The  certificate  was  shown,  and  It  appeared 
that  no  other  certlflcate  had  ever  been.  Issued  to  defendant.  Letters  of 
defendant  admitting  the  recelpt^f  calls  on  the  shares  owned  by  him,  and. 
Inclosing  checks  in  payment,  were  produced,  no  evidence  in  contradiction 
being  offered  by  him.  Held,  in  an  action  for  a  call  on  the  60  shares,  that 
the  evidence  was  sufficient  to  warrant  the  conclnsfon  that  the  certificate 
receipted  for  was  the  one  mentioned  in  the  complaint 

Si    SaMK— ('APACITV.  TO  HDR— FOHEION    RECEIVER. 

A  foreign  corporation  may  sue  in  ita  own  name  In  the  state  of  New 
York,  notwithstanding  the  appointment  of  a  receiver  pendente  lite  by  the 
United  States  circuit  court  in  another  state. 
&  Same— An(ii,t,ahy  Reoeivkr. 

The  appointment  of  an  ancillary  receiver  for  a  corporation  In  the  state 
of  New  York  had  no  effect  on  tlie  rlRht  of  the  eoriioratlon  to  maintain  a 
suit  in  its  own  name,  commoncod  before  such  nppointnirnt,  though  subse- 
quent to  the  appointment  of  the  receiver  in  another  state. 

4,  8am  K. 

Under  Code  Civ.  Proc.  S  750,  providing  that  In  ca«o  of  a  transfer  of  inter- 
est an  action  may  be  continued  by  the  original  party,  unless  the  court 
directs  a  substitution,  It  was  proper  for  an  ancillary  receiver  of  a  foreign 
corporation  to  continue  an  action,  commenced  before  his  appointment,  in 
the  name  of  the  corporation,  by  verifying  the  amended  complaint  therein. 

5.  Same— .IrnoMENT. 

A  judement  In  an  action  on  calls  for  assessment  on  the  stock  of  a  foreign 
corporation  being  a  perfect  protection  to  defendant  against  any  other 
action  on  the  same  claim,  he  cannot  complain  Ijecause  it  has  been  brought 
and  prosecuted  in  the  name  ot  the  corporation,  instead  of  ia  the  name  of 
the  receiver. 
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Appeal  from  trial  term,  New  York  county. 

Action  by  the  Sigua  Iron  Ckmipany  against  Harold  P.  Brown. 
From  a  judgment  of  the  trial  term  (68  N.  Y.  Supp.  141)  in  favor  of 
plaintiff,  defendant  appeals.    Affii-med. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  BUMSEY,  PAT- 
TERSON, and  INGRAHAM,  JJ. 

William  F.  Goldbeck,  for  appellant. 
R.  Burnham  Moffat,  for  respondent. 

RUMSEY,  J,  The  action  was  brought  to  recover  calls  made  upon 
the  defendant  as  the  owner  of  60  shares  of  the  assessable  capital  stock 
of  the  plaintiff  corporation.  The  first  objection  taken  by  the  appel- 
lant is  that  there  was  no  sufficient  proof  that  this  certificate  for  60 
shares  of  stock  had  been  issued  to  the  defendant,  or  that  he  was  the 
owner  of  the  shares.  The  evidence  was  partly  contained  in  the  stock 
book  of  the  corporation,  which  is  made  competent  evidence  by  sec- 
tion 929  of  the  Code  of  Civil  Procedure.  Upon  one  of  the  stubs  in 
that  book  there  was  a  statement  tliat  certificate  No.  109,  for  60  shares 
of  stock,  dated  on  the  9th  day  of  July,  1890,  was  issued  to  Harold  P. 
Brown,  the  defendant  in  this  action.  There  was  pasted  upon  that 
stub  a  receipt  in  the  following  words:  "Received  the  above-described 
certificate.  Harold  P.  Brown."  The  signature  upon  this  paper  was 
admitted  to  be  the  signature  of  the  defendant.  Certificate  No.  109, 
for  60  shares,  issued  to  Harold  P.  Brown,  was  produced  and  admitted. 
In  addition  to  that,  it  was  made  to  appear  that  the  stock  book  showed 
no  other  certificate  than  No.  109  ever  issued  to  the  defendant.  There 
was  also  presented  proof  of  various  calls  made  upon  the  defendant  in 
respect  of  this  stock,  and  there  were  produced  by  the  plaintiff  letters 
signed  by  the  defendant,  admitting  the  receipt  of  calls  upon  the  60 
shares  of  which  he  was  the  owner,  and  inclosing  checks  in  payment  of 
certain  of  the  calls  which  had  been  made.  It  was  admitted  that  as  to 
calls  to  the  amount  of  $1,200  no  part  had  been  paid.  There  was  not 
evidence  upon  the  part  of  the  defendant  to  contradict,  or  dispute,  or 
explain  away  this  testimony.  We  think  that  that  testimony  was 
quite  sufficient  to  warrant  the  jury  in  coming  to  the  conclusion  that 
that  certificate  receipted  for  on  the  stub  was  the  assessable  stock  cer- 
tificate mentioned  in  the  complaint,  and  which  it  was  shown  had  been 
issued  to  the  defendant. 

It  is  further  objected  that  the  plaintiff  corporation  had  no  right  or 
legal  capacity  to  sue,  because  that  right  had  passed  to  a  receiver, 
who  had  been  appointed  in  the  circuit  court  of  the  United  States  for 
the  Eastern  district  of  Pennsylvania,  long  before  this  action  was 
brought.  This  suit  was  begun  in  this  state  on  the  15th  of  Alay,  1896. 
It  appears  that  the  plaintiff  is  a  foreign  corporation  organized  under 
the  laws  of  West  Virginia.  On  the  9th  of  February,  1894,  in  an  ac- 
tion pending  in  the  circuit  court  above  mentioned,  a  decree  was  en- 
tered appointing  Logan  M.  Bullitt,  the  president  of  the  company,  a 
receiver  for  the  purposes  of  that  suit,  and  directing  him  to  take  pos- 
session of  all  the  property,  and  use  it,  until  the  further  order  of  the 
court.  There  is  no  pretense  that  any  effort  was  made  at  that  time 
to  obtain  control  of  the  assets  of  the  company  in  this  state,  or  that 
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anjthing  was  done  in  that  respect  until  long  after  this  suit  was  be- 
gun. Tie  defendant  claims  that  the  necessary  result  of  the  appoint- 
ment of  this  receiver  was  to  deprive  the  corporation  of  all  its  assets 
in  this  state,  and,  therefore,  as  it  had  lost  title  to  the  assets,  it  had 
no  authority  to  bring  this  action.  The  effect  of  the  appointment  of 
the  receiver  in  Pennsylvania  was  to  vest  in  him  the  possession  of,  and 
perhaps  the  title  to,  the  assets  of  the  corporation  within  the  jurisdic- 
tion of  the  court  that  made  the  appointment,  and  it  may  be  conced- 
ed that  within  the  rules  of  comity  that  receiver  might  have  come  into 
this  state,  and  taken  possession  of  the  assets,  or  might  have  brought 
an  action  for  them  in  our  courts;  but,  until  that  was  done,  the  cor- 
poration was  not  devested  of  any  of  its  assets  in  this  state.  The 
courts  of  this  state  could  not  take  judicial  notice  of  the  appointment 
of  this  receiver  in  Pennsylvania,  and  the  mere  fact  of  his  appoint- 
ment, therefore,  had  no  effect  upon  the  assets  of  the  company  here; 
and,  until  some  steps  had  been  taken  to  reduce  these  assets  to  the 
possession  of  the  receiver,  not  only  was  that  corporation  properly  in 
possession  of  them,  but  it  was  also  vested  with  the  title,  so  far  as  the 
courts  of  this  state  are  concerned,  and  so  far  as  any  other  person  is 
concerned  in  this  state.  Therefore  it  was  proper  for  the  company  in 
its  own  name  to  bring  this  action  to  collect  this  claim,  of  which  it 
was  undoubtedly  the  owner.  The  fact  that  an  ancillary  receiver  was 
appointed  in  this  state  after  this  action  was  begun  had  no  effect  upon 
the  right  of  this  company  to  maintain  this  action.  Section  756  of  the 
Code  of  Civil  Procedure  provides  that  in  case  of  a  transfer  of  inter- 
est the  action  may  be  continued  by  the  original  party,  unless  the  court 
directs  the  person  to  whom  the  interest  is  transferred  to  be  substitut- 
ed in  the  action.  It  was  perfectly  -proper,  therefore,  under  the  pro- 
visions of  that  section,  even  after  Mr.  Bullitt  had  been  appointed  an- 
cillary receiver  in  this  state,  for  him  to  continue  this  action,  if  he  saw 
fit  to  do  so,  in  the  name  of  the  Sigua  Iron  Company;  and  when  he  ver- 
ified the  amended  complaint  as  receiver  he  accepted  the  action  as  it 
then  stood,  and  as  such  he  became  responsible  for  its  prosecution. 
This  judgment  is  a  perfect  protection  to  the  defendant  against  any 
other  action  upon  the  claim  set  up  in  the  complaint.  He  has  no  rea- 
son to  complain,  therefore,  if  it  has  been  brought  and  prosecuted  in 
the  name  of  the  real  i>arty  in  interest,  instead  of  in  the  name  of  the 
receiver. 

There  is  no  other  question  presented  that  requires  any  examina- 
tion, and  for  the  reason  given  above  we  think  that  the  judgment  and 
order  should  be  affirmed,  with  costs.    All  concur. 
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O'BEIEN  T.  BENNETT. 
(Supreme  Court,  Appellate  Division,  Third  Departmeot    Marcb  15,  1901.) 

1.    LlBrL— EVIDENCK— AdMISBIBIMTT  of  PuBIilSHER'S   RDI^EP. 

Evidence  of  the  rules  of  a  newspaper  publisher,  residing  In  Europe,  pro- 
hibiting his  employes  from  pabllshing  any  statement  reflecting  on  any  one 
without  due  Investigation,  are  not  admlBsible  in  an  action  for  libel  as 
bearing  on  the  question  of  malice,  but  are  only  pertlaent  an  the  Issne 
whether  the  article  was  published  without  due  Inquiry. 

S,  Same— ArPK.Ai,— Harmi.kss  iinHou. 

Where  the  rules  of  a  newspaper  publisher,  residing  in  Europe,  forbid- 
ding his  employes  from  pnblUhlng  any  statement  reflecting  on  any  one 
without  due  investigation,  are  introduced  in  evldenoe  la  a  libel  suit 
against  him  without  instructions  limiting  the  application  of  such  evidence, 
a  judgment  in  favor  of  the  defendant  will  be  reversed,  since  it  casnot  be 
said  that  the  jury  did  not  understand  that  the  making  of  such  riiles  ex- 
cused the  defendant. 

Kellogg,  3.,  dissenting. 

Appeal  from  trial  term.  Kings  county. 

Action  for  libel  by  Smith  O'Brien  against  James  Gordon  Bennett. 
From  a  judgment  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  plaintiff  appeals.    Reversed. 

The  notice  issued  by  the  defendant  to  his  employ^,  which  was  Introduced 
in  evidence  In  this  case,  was  a>  follows: 

"New  Tork  Herald,  May,  1897. 

"To  the  Editors,  Subeditors,  and  All  Others  Engaged  upon  the  New  Tork 
Herald  and  the  Evening  Telegram:  You  will  please  take  notice  that  It  Is 
the  imperative  rule  of  this  office  that  nothing  reflecting  upon  the  reputation  of 
any  person  or  corporation  be  published,  either  in  the  New  York  Herald  or  the 
Evening  Telegram,  until,. after  strict  investigation,  the  truth  of  the  matter 
has  been  ascertained.  This  has  always  been  the  rule  prevailing  in  this  office. 
This  notice  Is  to  bring  the  fact  to  your  attention. 

"By  order  James  Gordon  Bennett" 

Argued  before  PARKER,  P.  J.,  and  KELLOGO,  EDWARDS,  and 
SmXH,  JJ. 

J.  Kewton  Fiero,  for  appellant. 
Jay  &  Candler,  for  respondent. 

PARKER,  P.  J.  Tlie  rnles  which  were  issned  by  the  defendant  to 
his  employes,  and  which  were  put  in  evidence  over  the  plaintiff's  ob- 
jection, appertain  to  the  question  whether  the  libelous  article  was  or 
was  not  published  carelessly,  and  without  a  proper  inquiry  as  to  its 
truth;  and  they  are  pertinent  to  that  question  only.  They  have  no 
bearing  whatever  upon  the  question  of  malice.  The  absence  of  the 
defendant  from  the  country,  and  his  ignorance  of  the  publication, 
might  bear  on  the  question  of  his  personal  malice,  but  the  promulga- 
tion of  the  rules  does  not  touch  or  refer  to  it.  It  was  held  in  Morgan 
V.  Bennett,  44  App.  Div.  323.  60  N.  Y.  Sui)p.  619,  and  in  JIcMahon  v. 
Same,  31  App.  Div.  16,  52  X.  Y.  Supp.  3!)0,  that  the  publication  of 
.such  rules  in  no  way  excused  the  defendant  from  either  compensatory 
or  punitive  damages  in  case  his  employes  do  not  observe  them;  that, 
notwithstanding  such  rules,  the  defendant  is  liable  for  compensatory 
damages,  if,  in  fact,  the  article  published  is  a  libel;  and  that  he  ia 
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also  liable  for  punitive  damages,  if,  in  addition  to  ite  libelouB  char- 
acter, the  emploj^B  published  it  without  making  proper  inquiry  to 
ascertain  its  truth  or  falsity.  See  Grant  v.  Herald  Co.,  42  App.  Div. 
355,  59  N.  Y.  Supp.  84.  It  seems,  therefore,  from  the  above  cases,  that 
the  publication  of  the  rules  was  a  fact  immaterial  to  any  issue  being 
tried,  and  its  introduction  in  evidence  was  error. 

Was  it  a  harmful  error?  We  cannot  say  that  it  was  not.  The 
jury  are  nowhere  instructed  as  to  any  particular  application  of  this 
evidence.  It  was  offered  generally  in  the  case,  and  received  without 
any  limitation.  We  cannot  say  but  that  the  jury  understood  that 
the  promulgation  of  such  rules  excused  the  defendant,  although  those 
in  charge  of  his  paper  published  this  article  concerning  the  plaintiff 
without  malice,  but  without  any  reasonable  inquiry  as  to  its  truth. 
There  was  evidence  before  them  upon  that  subject,  and  it  may  have 
been  that  their  verdict  was  made  up  on  that  theory. 

For  this  reason  the  judgment  must  be  reversed,  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

EDWAEDS,  J.,  concurs.  SMITH,  J.,  concurs  in  result.  KEL- 
LOGG, J.,  dissents. 


(59  App.  Dlv.  641.) 

Id  re  CBAMEE. 

(Supreme  Court  Appellate  Division,  Fourth  Department    March  19,  1901.) 

Wills — Conbtructioh—Survivoh— Heirs. 

Where  testatrix,  85  years  of  age,  gave  all  her  property  to  her  2  great- 
grandchildren, who  were  sisters,  aged  11  and  0  years,  providing  that  In 
case  of  the  death  of  either  without  heir  or  heirs,  such  one's  share  should 
go  to  the  snrvlvor,  and  made  no  provision  for  their  mother  to  take  in  any 
event,  on  the  death  of  one  of  them  after  testatrix,  leaving  her  sister  and 
mother  aurvivlng,  as  her  only  heirs,  the  surviving  sister  took  the  whole 
property. 

McLennan  and  LAUghlln,  JJ.,  dissenting. 

Appeal  from  surrogate's  court,  Wayne  county. 

Judicial  settlement  of  the  accounts  of  Emma  E.  Cramer  as  general 
guardian  of  Grace  E.  Cramer,  deceased.  From  a  decree  directing 
her  to  pay  money  received  as  such  guardian  to  herself  as  general 
guardian  of  Myrtle  Cramer,  she  appeals.    AflBrmed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPBING,  WIL- 
LIAMS, and  LAUGHLIN,  JJ. 

Charles  McLouth,  for  appellant. 

Charles  T.  Ennis,  special  guardian,  respondent  • 

SPRING,  J.  On  the  25th  day  of  September  1S97,  Janette  T.  Guern- 
sey, a  widow  lady  85  years  of  age,  made  her  last  will  and  testament. 
She  gave  to  her  two  great-grandchildren,  Gracie  and  Myrtie  Cramer, 
all  of  her  peraonal  property,  and  then  added  this  clause  to  the  bequest: 

"But  in  the  case  of  the  death  of  either  of  said  great-grandchildren,  Oracle 
or  Myrtie,  without  heir  or  heirs,  I  direct  that  such  share  of  pergonal  property 
slull  go  to  the  survivor  of  tliom." 
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She  likewise  by  a  separate  item  devised  her  real  estate  to  these  tvro 
beneficiaries,  supplementing  the  devise  by  a  clause  similar  to  the  one 
quoted.  At  the  time  of  the  execution  of  the  will,  Gracie  was  11  years 
of  age,  and  Myrtle  9.  Gracie  died  after  the  testatrix,  leaving  her 
mother  and  sister  as  her  only  heirs  at  law.  The  mother  was  the 
general  guardian  of  this  daughter,  now  deceased,  and  had  received 
money  from  the  executrix  of  the  will  of  Mrs.  Guernsey,  and  the  surro- 
gate construed  the  will  of  the  testatrix  in  order  to  determine  to  whom 
this  money  belonged.  Aside  from  the  sum  directly  involved,  there 
are  funds  in  the  custody  of  the  executrix  awaiting  distribution  until 
the  determination  of  this  appeal.  The  question  is,  did  the  testatrix 
intend  that  in  case  one  sister  died  the  right  of  the  other  to  take  her 
share  depended  upon  the  latter  dying  without  any  heirs  at  law,  or 
was  that  term  restricted  to  descendants?  The  mother  contends  that, 
inasmuch  as  the  daughter  died  leaving  heirs,  the  contingency  which 
was  to  forestall  the  transfer  of  the  share  to  the  surviving  sister  has 
not  happened. 

It  is  well  settled  that  in  construing  wills  the  words  *Tieir8,"  "heirs 
at  law,"  or  "issue"  will  be  given  either  their  enlarged  or  restricted 
sense,  as  best  exemplifies  the  wishes  of  the  testator.  Johnson  v.  Bras- 
ington,  156  N.  Y.  181,  50  N.  E.  859;  Insurance  Co.  v,  Viele,  161  N.  Y. 
11-21,  55  N.  E.  311;  Armstrong  v.  Galusha,  43  App.  Div.  248,  60 
N.  Y.  Supp.  1.  If  the  right  of  Myrtie  to  receive  this  share  depended 
upon  her  sister,  Gracie,  dying  without  any  heirs  at  all,  then  we  have 
an  absurdity,  for  both  Myrtie  and  her  mother  were  her  heirs.  It 
would  be  rare  Indeed  for  one  to  be  utterly  without  heirs.  The  clause 
is  in  the  will  for  some  purpose.  Without  it  the  mother  and  her 
daughter  would  receive  this  share  as  next  of  kin.  Either  it  was  the 
design  of  the  testatrix  to  make  eflfective  the  transfer  to  the  sister  who 
survived,  in  case  the  one  who  died  was  childless,  or  else  the  clause  is 
surplusage.  We  must  give  it  some  force,  unless  in  so  doing  we  im- 
pair the  general  plan  of  the  will,  and  the  only  interpretation  which 
tallies  at  all  with  the  obvious  intention  of  the  testatrix  is  that  the 
surviving  sister  is  entitled  to  this  property. 

The  more  troublesome  question  is,  however,  whether  Gracie,  having 
survived  the  testatrix,  did  not  become  vested  with  the  bequest,  so  that 
it  must  now  be  apportioned  according  to  the  statute  of  distribution. 
Is  the  word  "survivor"  restricted  to  death  before  that  of  the  testatrix? 
While  the  general  use  of  the  term  is  limited  to  that  sense,  the  rule  is 
not  a  hard  and  fast  one,  and  yields,  like  all  arbitrary  tests,  to  the  in- 
tention of  the  testator.  Vanderzee  v.  Slingerland,  103  N.  Y.  47-55, 
8  N.  E.  247;  Mead  v.  Maben,  131  N.  Y.  255,  30  N,  E.  98;  Nellis  v. 
Nellis,  99  N.  Y.  505,  3  N.  E.  59;  Becker  v,  Becker,  22  App.  Div.  234, 
47  N,  Y.  Supp.  866. 

In  Benson  v.  Corbin,  145  N.  Y.  351,  40  N.  E.  11,  Judge  Finch,  in 
construing  for  the  court  the  expression  "without  issue,"  in  a  will, 
and  commenting  upon  this  canon  of  interpretation,  observes,  at  i>age 
359,  145  N.  Y.,  and  page  12,  40  N.  E.: 

"While  such  Is  the  general  rule,  It  Is  said  to  maintain  Its  hold  some-what 
weakly  and  with  a  doubtful  grasp,  and  to  yield  easily  to  any  fact  or  circum- 
stance Indicating  a  different  Intention." 
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In  Mead  v.  Maben,  131  N.  Y.  255,  30  N.  E.  98,  the  testator  divided 
his  estate,  after  a  few  unimportant  legacies,  into  seven  parts,  giving 
one  to  each  of  his  children;  and,  until  the  land  was  disposed  of,  its 
income  was  to  be  paid  to  them.    One  clause  of  the  will  provided: 

"It  any  of  my  children,  except  Dlademla,  shall  die  without  leaving  surviving 
child  or  children,  or  heirs  of  the  body,  then  the  share  or  portion  of  my  estate 
80  given  to  Buch  deceased  children  shall  go  equally  to  my  other  children. 
•    •    •» 

All  of  the  children  survived  their  father,  but  one  subsequently  mar- 
ried and  died  without  children,  but  leaving  a  husband,  who  claimed 
the  interest  of  his  wife  became  absolute  upon  the  death  of  her- father. 
The  court,  after  referring  to  the  general  rule  indicated,  and  declaring 
that  it  is  subordinate  to  the  intention  of  the  testator's  scheme  for  the 
distribution  of  his  property  by  his  will,  adds: 

"In  all  the  authorities  which  are  referred  to  upon  the  subject  ot  the  applica- 
tion of  the  general  rule  above  referred  to,  the  courts  (as,  Indeed,  does  Mr.  Jar- 
man,  upon  the  authority  of  whom  the  courts  have  more  or  lean  relied)  assume 
that  the  context  of  the  will  Is  silent,  and  that  the  instrument  contains  nothing 
indicating  an  Intention  which  Interferes  with  the  application  of  this  rule.  The 
rule  must  yield  if,  upon  consulting  the  other  provisions  of  the  will,  we  can  find 
a  warrant  for  Importing  into  the  language  used  by  the  testator  the  natural 
and  an  ordinary  significance.  It  cannot  be  denied  that  the  ordinary  import  of 
the  words  'If  any  of  my  children  shall  die'  is  that  of  a  death  of  any  of  them  at 
any  time;  and  there  are  evidences  In  this  will  that  not  only  such  was  the 
probable  intention  of  the  testator,  but  that  to  give  a  different  construction  to 
the  language  would  be  to  thwart  an  apparent  and  a  natural  purpose  of  keeping 
his  estate  from  the  possession  of  strangers  in  blood." 

In  the  present  case,  the  testatrix,  with  her  85  years,  and  with  these 
little  girls,  only  9  and  11,  respectively,  could  not  have  intended  to 
restrict  the  survivorship  without  heirs  to  a  death  prior  to'  her  own. 
In  the  natural  course  of  events,  if  one  of  these  heirs  died  before  the 
testatrix  she  would  leave  no  children.  In  arriving  at  her  purpose  we 
cannot  ignore  this  obvious  fact,  and  the  furtlier  fact  that  they  would 
probably  outlive  her.  The  testatrix  had  one  object  in  view,  and  that 
was  to  insure  the  transmission  of  her  estate  to  these  two  children, 
or  the  survivor  of  them  unless  one  died  leaving  issue.  In  further  con- 
firmation of  this  is  the  fact  that  no  specific  provision  is  made  for 
their  mother  to  take  in  any  event.  While  she  would  be  the  beneficiary 
if  both  the  children  died  childless,  yet  the  testatrix  apparently  was 
not  contemplating  this  contingency,  but  was  animated  by  the  desire 
to  aid  the  children.  If  they  had  not  been  uppermost  in  tier  purpose, 
she  would  have  been  apt  to  provide  for  the  mother  when  the  death  of 
either  child  occurred.  Her  omission  to  do  this  is  a  circumstance  indi- 
cating that  she  expected  the  great-grandchild  surviving  to  receive  the 
entire  property,  unless,  as  time  ran  along,  children  were  born  before 
death  intervened.  Nor  is  the  clause  under  consideration  wholly  free 
from  ambiguity.  The  expression  "without  heir  or  heirs,"  as  has  been 
stated,  may  be  varying  in  its  compass, — in  the  one  case  restricted  to 
descendants,  and  in  another  including  collateral  relatives;  the  mean- 
ing depending  upon  other  provisions  of  the  will,  or  upon  other  facts 
essential  to  ascertain  the  intention  of  the  testatrix. 

Washbon  v.  Cope,  144  N.  Y.  287, 39  N.  E.  388,  is  not  decisive  of  this 
case.    The  testator  in  that  case  was  an  old  man;  but  his  daughter. 
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the  beneficiary,  was  a  married  woman,  and  the  birth  of  a  cMd  during 
the  lifetime  of  the  testator  was  not  at  all  improbable.  In  the  case 
at  bar  it  could  hardly  be  expected.  In  that  case  there  was  a  bequest 
in  unmistakable  terms  to  the  daughter,  and  it  was  by  a  subsequent 
and  independent  clause  that  any  paring  down  of  the  legacy  was  made, 
if  at  all.  The  court  invoked  the  rule  that  an  estate  once  granted  will 
not  be  lessened  by  succeeding  portions  of  the  will  unless  the  intention 
to  cut  down  is  clear  and  definite.  Again,  the  general  plan  of  the  will 
in  that  case  involved  an  equal  distribution  among  the  children  of  the 
testator.  There  was  nothing  in  the  context  of  the  will,  and  no  circum- 
stance, which  called  for  a  departure  from  the  general  rule  as  to  the 
vesting  of  estates.  In  the  present  case  there  seems  to  have  been  an 
intention  to  exclude  the  mother  of  the  infant  children  from  participat- 
ing in  the  estate  of  the  testatrix.  In  the  Washbon  Case  the  legacy  to 
the  daughter,  and  her  aliquot  portion  as  residuary  legatee,  were  paid 
over  to  her  as  absolute  owner.  After  the  lapse  of  20  years,  and  as  she 
was  then  67  years  of  age,  and  had  never  given  birth  to  a  child,  the 
action  was  commenced  to  compel  her  to  give  security  for  the  return 
to  the  estate,  upon  her  death,  of  the  moneys  paid  to  her.  The  scheme 
of  the  will,  the  recognition  and  long  acquiescence  of  the  parties  inter- 
ested in  her  unqualified  ownership,  were  potent  circumstances  in 
favor  of  adhering  to  the  general  rule  of  construction  referred  to.  In 
the  construction  of  wills  containing  clauses  of  this  kind,  each  must 
depend  upon  its  own  peculiar  facts,  and  it  seems  clear  to  my  mind 
that  the  testatrix  in  this  case  intended  that,  if  either  of  her  ben- 
eficiaries died  childless,  the  surviving  legatee  should  take. 

The  decree  of  the  surrogate's  court  should  be  afiSrmed,  with  costs 
of  the  general  guardian  payable  out  of  the  fund.    So  ordered. 

ADAMS,  P.  J.,  and  WILLIAMS,  J.,  concur.  McLENNAN  dissents 
in  opinion,  and  LAUGHLEN,  J.,  in  memorandum. 

McLennan,  J.  (dissentintr).  The  will  of  Janette  T.  Guernsey, 
which  is  the  subject  of  this  litigation,  provides  as  follows: 

"First.  After  the  payment  of  all  my  Just  debts  and  funeral  expensed.  I  g\ye 
and  bequeath  to  my  two  great-Krandchildren,  Grade  and  Myrtle  Crampr. 
daughters  of  Leonard  Cramer,  deceased,  all  my  personal  pr(^)erty.  Including  my 
household  furniture,  e(iiially,  share  and  share  alike.  But  in  the  nist?  of  tht> 
death  of  either  of  said  great-grandchildren.  Grade  or  Myrtle,  without  heir  or 
heirs,  I  direct  that  such  share  of  personal  property  shall  go  to  the  survivor  of 
them." 

By  the  second  paragraph  of  the  will  precisely  the  same  disposi- 
tion is  made  by  the  testatrix  of  her  real  property,  by  the  use  of  sub- 
stantially the  same  words.  The  testatrix  died,  leaving,  her  surviv- 
ing, her  said  two  great-giandchildren  and  their  mother,  Emma  E. 
Cramer,  the  appellant.  Afterwards  Gracie  died,  leaving,  her  surviv- 
ing, her  sister,  Myrtle,  and  her  mother.  The  respondent,  Myrtie 
Cramer,  claims  the  entire  property  left  by  the  testatrix,  solely  upon 
the  ground  that  she  survived  her  sister,  Gracie.  The  appellant,  Em- 
ma E.  Cramer,  the  mother  of  Gracie  and  Myrtie,  claims  to  take  one- 
half  of  the  devised  property  as  heir  of  her  deceased  daughter,  Gracie. 
The  surrogate's  court  determined,  in  substance,  that  the  respondent. 
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Jfjrtie  Cramer,  was  entitled  to  the  entire  estate  left  by  the  testa- 
trix, and  from  such  determination  this  appeal  is  taken. 

The  language  used  in  the  disposing  clause  of  the  will  has  a  well- 
defined  and  well-recognized  legal  meaning.  The  word  "death"  in  the 
clause,  "but  in  the  case  of  the  death  of  either  of  said  great-grandchil- 
dren," refers  to  a  death  within  the  lifetime  of  the  testatrix.  The  rea- 
son for  such  construction  is,  as  stated  by  Brown,  J.,  in  Fowler  v.  In- 
gersoll,  127  N.  Y.  472,  28  N.  E.  471— 

"To  preveut  a  lapse  In  case  tbe  first  devisee  was  not  living  at  the  death  o( 
the  testator,  and  not  create  an  executory  devise  or  remainder  over  upon  the 
death  at  any  time  of  the  first  taker.  •  •  •  The  reason  assl^med  for  the 
rule  is  that  as  death  Is  the  certain  event,  and  time  only  is  contingent,  the 
words  of  coutingenoy  can  only  be  satisfied  by  referring  them  to  a  death  be- 
fore some  particular  period,  and,  none  being  mentioned,  the  time  referred  to 
must  be  presumed  to  tie  the  testator's  own  death." 

In  Stokes  t.  Weston,  69  Hun,  608,  24  N.  T.  Supp.  26,  tbe  court  says 
(Haight,  J.): 

"It  l8  anquestlonably  a  well-settled  rule  of  construction  that  where  there  Is 
a  devise  to  one  person  absolutely,  and  In  case  of  his  death  to  another,  tbe 
words  of  contingency  refer  to  a  death  In  the  lifetime  of  the  testator." 

The  precise  question  was  decided  in  Moore  v.  Lyons,  25  Wend.  119, 
after  a  most  elaborate  discussion  and  full  consideration  of  the  entire 
subject.    In  that  case  the  court  said: 

"It  Is  a  well-settled  rule  of  law,  recognised  in  our  own  state,  that  'courts 
will  never  construe  a  limitation  into  an  executory  devise,  when  It  can  take 
effect  as  a  remainder;  nor  a  remainder  to  be  contingent,  when  it  can  be  taken 
to  be  vested.' " 

The  will  under  discussion  in  that  case  devised  certain  real  estate 
to  one  for  life,  and  from  and  after  his  death  to  three  others,  or  to  tbe 
survivors  or  sorvivor  of  them,  their  or  his  heirs  and  assigns,  forever. 
It  was  held  that  the  remainder-men  took  a  vested  interest  at  the  death 
of  the  testator,  and  consequently,  though  at  the  time  of  the  decease 
of  the  tenant  for  life  there  was  but  one  of  the  remainder-men  surviv- 
ing, be  took  only  one-third  of  the  estate,  and  the  heirs  at  law  of  the 
two  others  took  the  residue.  It  was  held  that  the  words  of  survivor- 
ship referred  to  the  death  of  the  testator,  and  not  to  the  death  of 
tbe  tenant  for  life.  This  was  held  to  be  the  necessary  construction  of 
the  words  used,  unless  from  other  parts  of  tbe  will  it  was  manifest 
ihat  the  intent  of  the  testator  was  otherwise.  The  decision  wjia  ap- 
proved and  referred  to  as  an  authority  covering  the  whole  subject  by 
Peckham,  J.,  in  Livingston  v.  Greene,  52  N.  Y.  118.  In  that  case  the 
testator,  after  giving  a  life  estate  to  his  wife  in  all  his  real  estate,  by 
the  seventh  clause  of  the  will  provided  as  follows:  "I  give  and  be- 
queath all  my  real  estate  *  *  *  to  all  my  children,  and  to  their 
beirs  and  assigns  forever,  to  be  equally  divided,  share  and  share  alike; 
and,  should  any  of  my  children  die  and  leave  lawful  lieirs,  such  heirs 
to  receive  the  portion  that  their  parent  would  have  been  entitled  to 
had  such  parent  lived,  viz.  after  the  death  of  my  beloved  wife,  Fred- 
erica,  I  give  to  my  son  John  A.  Livingston  one  equal  share," — and  so 
on,  naming  all  his  11  children.  It  was  held  that  each  of  the  chil- 
dren who  survived  the  testator  took  a  vested  remainder  in  his  real 
estate  at  the  time  of  the  testator's  death.    The  court  said: 
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"In  regard  to  the  puriwse  of  this  will,  It  will  not  do  to  depart  from'  well- 
settled  rules  of  Vonstructlon, — from  the  meaning  which  anthoritles,  well  con- 
sidered, have  attached  to  the  language." 

Quackenbos  v.  Kingsland,  102  N.  Y.  128,  6  N.  E.  121,  was  an  ac- 
tion to  construe  the  will  of  K.,  which,  after  certain  devises  and  lega- 
cies, gave  the  residue  of  his  estate  "unto  my  son  Daniel,  and  to  his 
heirs;  but,  in  case  my  son  Daniel  should  die  without  lawful  issue,  I 
give  and  bequeath  it  to  my  remaining  children,  share  and  share  alike." 
It  was  held  that  the  death  referred  to  related  to  the  death  of  the  tes- 
tator, and  upon  the  happening  of  that  event  during  the  life  of  Daniel 
the  latter  became  vested  with  the  residuary  estate,  and  entitled  to  its 
immediate  possession.  Judge  Danforth,  in  writing  the  opinion  of  the 
court,  said: 

"The  question  upon  this  appeal  *  •  •  turns  upon  the  true  construction 
of  the  residuary  clause  above  set  out.  •  •  •  That  question  was  whether 
Daniel  Kingsland,  the  younger,  toolc  the  residue  of  his  father's  estate  abso- 
lutely. To.answer  It,  we  must  look  for  the  intention  of  the  testator,  and  that 
seems  plain,  upon  the  language  employed  by  him.  It  gives  the  remainder  of 
his  estate  to  his  'son  Daniel  Kingsland,  and  to  his  heirs.'  So  far  absolutely, 
but,  as  this  Interest  could  not  vest  imtil  his  death,  the  testator,  to  provide 
against  the  consequences  of  a  lapse,  says:  'In  case  my  son  Daniel  should 
die  without  lawful  issue,  I  give  the  estate  to  my  remaining  children.'  These 
words,  we  must  hold,  upon  principle  and  authority,  relate  to  the  death  of  the 
testator;  and  upon  that  event  during  the  lifetime  of  Daniel  Kingsland.  Jr., 
the  latter  became  vested  with  the  residuary  estate,  and  was  entitled  to  its 
possession.  This  conclusion  is  required  by  the  decisions  of  the  courts  in  naany 
similar  cases.  Embury  v.  Sheldon.  68  N.  Y.  227;  Livingston  v.  Greene,  62  N. 
Y.  118.  Indeed,  the  argument  of  the  learned  counsel  for  the  appellant  seems 
to  concede  that  the  words  of  the  testator,  talcen  in  their  legal  sense,  permit  no 
other  result;  and  his  contention  is  that  their  meaning  may  be  modified  or 
changed  by  other  provisions  in  the  will,  showing  a  different  intent.  No  doubt, 
the  whole  will  is  to  be  looked  at,  as  containing  the  intent  of  the  testator, 
and  one  part  may  be  made  to  give  way  to  some  other  controlling  provision. 
Hoppock  V.  Tucker,  59  N.  Y.  202.  But  here  we  find  nothing  to  warrant  a 
presumption  against  the  legal  meaning  of  the  words  used  in  the  residuary 
clause." 

The  question  was  again  considered  in  Washbon  v.  Cope,  144  N.  Y. 
287,  39  N.  E.  388,  where  the  rule  was  again  reiterated.  Peckham, 
J.,  writing  the  opinion  of  the  court,  said: 

"There  Is  another  rule  which  Is  also  well  settled, — ^that  where  the  devise  or 
bequest  over  to  third  persons  Is  not  dependent  upon  the  event  of  death  simply, 
but  upon  death  without  issue  or  without  children,  the  death  referred  to  "is 
death  in  the  lifetime  of  the  testator.  It  is  true  that  In  some  cases  couils 
have  stated  that  they  would  lay  hold  of  slight  circumstances  to  vary  this  con- 
struction, and  give  effect  to  the  language  according  to  Its  natural  import,  aa 
referring  to  a  death,  under  the  circumstances  mentioned,  happening  either 
before  or  after  the  death  of  the  testator.  But  those  circumstances  must  be 
such  that  a  court  can  reasonably  say  there  is  good  and  fair  ground  upon 
which  to  base  an  alteration  of  the  rule,  outside  of  and  l)eyond  the  language 
wliich  courts  have  heretofore  held  compelled  them  to  enforce  the  rule  as  stated. 
When  the  language  of  a  devise  or  bequest  Is  such  that  the  courts,  without  look- 
ing at  any  of  the  other  provisions  of  a  will,  would  say  that  such  language 
meant,  within  the  well-settled  decisions,  that  the  death  spoken  of  was  deatlt 
before  that  of  the  testator,  then  the  language  In  other  portions  of  the  will 
which  is  to  alter  that  rule  must  be  such  as  at  least  to  give  fair,  clear,  and  rea- 
sonable ground  for  saying  that  Its  proper  effect  Is  to  change  the  rule  In  ques- 
tion." 
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After  referring  to  a  large  number  of  cases,  Judge  Peckham  oon- 
tinaes: 

"Enough  cases  hare  been  cited  to  sho-w  that — Indeed,  there  Is  no  contradic- 
tion In  regard  to  that — the  exception  to  the  rule  must  be  quite  clearly  apparent 
from  the  language  otherwise  need  In  the  will,  and  that,  unless  such  language  Is 
jto  be  found  which  shall  render  the  meaning  of  the  testator  quite  ctear,  the 
exception  to  the  rule  Is  not  sustained,  and  the  rule  Itself  must  prerall." 

By  the  will  ander  consideration  in  that  case  the  testator,  W.,  gave 
his  daughter  a  legacy  of  |10,000.  In  a  separate  clause  the  will  di- 
rected that,  in  case  of  the  death  of  his  daughter  without  children,  the 
portion  given  to  her  should  go  to  the  testator's  song  or  their  heirs. 
The  daughter  survived  the  testator.  It  was  held  that  the  death  re- 
ferred to  was  a  death  in  the  lifetime  of  the  testator,  and  that,  as  the 
daughter  survived  him,  she  took  the  devise  absolutely. 

We  think  it  may  be  said  of  all  the  cases  decided  by  the  highest  conrt 
of  this  state,  as  was  said  by  the  court  in  Moore  v.  Lyons,  supra,  with 
reference  to  the  English  cases  upon  the  subject,  that  they  establish 
most  conclusively  the  general  rule  "that  words  of  survivorship  in  a 
will  should,  in  all  cases  where  there  is  no  special  intent  manifest  to 
the  contrary,  be  taken  to  refer  to  the  death  of  the  testator." 

The  decision  in  Vanderzee  v.  Slingerland,  103  N.  Y.  47,  8  N.  E.  247, 
referred  to  in  the  prevailing  opinion,  we  think  in  no  manner  supports 
the  respondent's  contention.    It  is  sr'd  in  the  headnote: 

"Where  there  Is  a  devise  or  bequest  simpllciter  to  one  person  absolutely,  and 
In  case  of  his  death  to  another,  It  Is  a  settled  rule  of  construction  that  tlie 
words  of  contingency  refer  to  a  death  in  the  lifetime  of  the  testator."  "The 
same  rule  applies  where  the  devise  over  Is  not  dependent  upon  the  event  of 
death  simply,  but  upon  death  In  connection  with  some  collateral  event,  as 
death  without  Issue  or  children,"  etc. 

In  that  case  the  will  of  Y.  devised  his  real  estate  to  his  son  Cor- 
nelius, "subject  to  the  proviso  hereinafter  contained."  After  various 
legacies  which  were,  in  consideration  of  the  devise,  directed  to  be  paid 
by  C  within  two  years  after  thfe  testator's  death,  the  will  contained  a 
proviso  to  the  effect  that,  if  C.  "died  without  issne,"  then  the  estate 
devised  to  him  should  go  to  four  grandchildren  of  the  testator.  The 
concluding  portion  of  the  clause  is  as  follows : 

"In  case  my  son  Cornelius  should  die  before  the  provisions  of  this  wlU  be- 
come an  act,  the  devisees  last  named'  shall  perform  and  fulfill  all  the  condi- 
tions required  of  my  son  Cornelius  to  the  legatees  named  In  this  my  will." 

Cornelius  survived  the  testator,  but  died  without  issue.  It  was 
held  that  the  words  "died  without  issue"  referred  to  a  death  at  any 
time,  whether  before  or  after  the  death  of  the  testator.  But  let  us 
see  what  led  the  court  to  the  decision  reached.  Andrews,  J.,  in  his 
opinion,  says: 

"But  where  real  estate  is  devised  in  terms  denoting  an  Intention  that  the 
primary  devisee  shall  take  a  fee  on  the  death  of  the  testator,  followed  by  a 
devise  over  In  case  of  his  death  without  issue.  It  has.  I  think,  been  uniformly 
held  in  England,  and  It  Is  the  rule  supported  by  the  preponderance  of  judicial 
authority  in  this  country,  that  the  words  refer  to  a  death  without  issue  In  the 
lifetime  of  the  testator,  and  that  the  primary  devisee  surviving  the  testator 
takes  an  absolute  estate  in  fee  simple." 

A  large  number  of  cases  in  support  of  the  proposition  are  cited  by 
the  learned  judge,  and  the  reason  for  the  rule  is  declared  to  be  found- 
eft  N.Y.a— 20 
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ed  !b  part  upon  *flie  disincKnatlon  of  the  courts  to  cnt  down;  a  fee 
once  given,  except  ujwn  clear  words."    The  judge  then  continues: 

"But  the  rule  established  by  the  courts  applies  only  where  the  context  of  the 
will  Is  silent,  and  affords  no  Indlration  of  Intention,  other  than  that  disclosed 
by  words  of  absolute  gift,  followed  by  a  gift  over  In  case  of  death  or  of  death 
without  Issue,  or  other  specified  eTent." 

The  judge  then  proceeds  to  rfiow  that  the  context  of  the  will  there 
under  discussion  was  not  "silent,"  and  that  it  did  afford  an  indica- 
tion of  an  intention  different  from  that  implied  by  the  words  used. 
He  points  out  that  the  gift  to  Cornelius  in  the  second  clause  of  the 
will  is  made  "subject  to  the  proviso  hereinafter  contained,"  and  that 
the  tenth  clause,  when  construed  in  connection  with  the  second  clause, 
gave  room  for  the  conclusion  that  it  referred  to  a  death  either  before 
or  after  the  testator's;  and  it  is  said  that  such  conclusion  is  also 
justified  because  of  the  last  paragraph  of  the  tenth  clause  of  the  will, 
which  declares: 

"In  case  my  son  Comellua  should  die  before  the  provisions  of  this  will  be- 
come an  act,  the  devisees  last  named  [the  grandchildren]  shall  perform  and 
fulfill  all  the  conditions  required  of  my  son  Ckimellus  to  the  legatees  named  in 
this  my  will." 

The  will  in  the  case  at  bar  contains  no  subsequent  or  inconsistent 
clauses.  Substantiallj  the  entire  will  is  contained  in  a  single  para- 
graph. There  is  no  repetition  of  words,  and  no  doubtful  meaning  is 
possible.  There  is  nothing  in  the  context  to  indicate,  even  in  the 
slightest  degree,  an  intention  on  the  part  of  the  testatrix  different 
from  what  is  imported  by  the  Icf^al  meaning  of  the  words  employed. 

In  Mead  v.  Maben,  131  N.  Y.  255,  30  N.  E.  98,  also  referred  to  in  the 
prevailing  opinion,  it  was  expressly  held  that  the  rule  that  where  a 
testamentary  gift  is  to  one  or  more  persons,  and,  m  case  of  the  death 
of  any  of  them  without  issue,  to  the  survivors,  the  death  referred  to 
is  one  in  the  lifetime  of  the  testator,  and  that  any  one  of  said  per- 
sons surviving  the  testator  takes  absolutely,  is  of  universal  applica- 
tion, unless  the  context  of  the  will  contains  something  showing  a  con- 
trary intent.  But  in  that  case  it  was  held  (which  is  undoubtedly  the 
law)  that  where  the  entire  scheme  of  the  will,  particular  clauses,  or 
the  context  show  that  the  testator  intended  a  death  occurring  at  any 
time,  such  intention  must  prevail;  and  after  considering  all  those 
things  the  court  determined  in  that  case  that  the  testator  intended  a 
death  occurring  at  any  time,  and  the  will  was  construed  according^. 

The  only  cases  in  which  an  exception  to  the  rule  has  been  held  to 
exist  are  where  a  life  estate  was  created  by  the  will.  Stokes  v.  Wes- 
ton, supra;  Mullarky  v.  Sullivan  (N.  Y.  App.)  32  N.  E.  762;  Fowler 
V.  Ingeisoll,  supra.  There  was  no  life  estate  created  by  the  will  in 
qnesftion,  and  the  exceptions  to  the  general  rule  pointed  out  in  those 
cases  need  not  be  considered.  In  the  case  at  bar  there  is  nothing  in 
the  will  itself  to  indicate  any  intention  on  the  part  of  the  testatrix 
that  the  words  used  by  her  should  be  given  or  have  any  other  than 
their  well-recognized  legal  meaning  and  significance.  The  will  is  not 
ambiguous.  There  are  no  subse(iucnt  clauses.  "The  context  is  si- 
lent." The  whole  will,  excejrt  the  formal  parts,  is  contained  in  two 
l>aragraph9,  which  are  identical.    Oracle  and  Myrtle  are  given  the  en- 
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tire  estate  of  the  testatrix  absolutely,  share  and  share  alike,  bat  Ia 
case  of  the  death  of  either  without  heir  or  heirs  the  auxvivor  shall 
take.  We  think  no  case  can  be  found  where  such  language  has  been 
held  to  refer  to  a  death  after  the  death  of  the  testator,  but  that  in 
every  case  such  language  has  been  held  to  vest  the  title  absolute]^  ib 
the  devisees  immediately  upon  the  death  <rf  the  testator. 

In  the  prevailing  opinion  it  is  said  that  the  words  '^eir  or  beirs" 
should  be  held  to  mean  "issue"  or  "heirs"  of  the  body,  and  that,  Oracle 
having  died  wi^iout  children,  for  that  reason  the  entire  estate  of  the 
testatrix  went  to  the  surviving  sister.  Gracie  left,  her  surviring, 
"heirs," — ^the  appellant,  her  mother,  and  her  sister,  Myrtie.  We  find 
no  authority  for  restricting  the  word  "heirs,"  as  used  in  the  will,  to 
"issne"  or  "heirs  of  the  body."  In  Hewcomb  ▼.  Lush,  84  Hun,  254,  32 
N.  Y.  Supp.  526,  the  court  said: 

••While  un(Jer  all  circumstances  a  child  nnist  be  regarded  as  an  heir,  It  by 
no  means  follows  that  If  a  person  dies  without  children,  or  the  descendants  of 
children,  he  dies  witUotrt  heirs,  tn  the  legal'  slgniflcatlon  of  that  word." 

In  that  ease  the  language  of  the  will  was,  "If  my  son  die  without 
heirs."  It  was  held  that  the  testator,  by  the  use  of  the  word  "heirs," 
did  not  intend  to  use  the  word  in  its  restricted  sense,  and  to  mean 
thereby  heirs  of  the  body  only.    The  court  said: 

'•If  such  had  heen  the  Intent  of  the  testatoif,  tt  is  reasonable  to  sappo«|e  that 
he  would  have  used  the  word  'descendant,'  'children,'  or  'heirs  of  his  body,' 
c.ich  of  which  would  have  clearly  preseutod  such  intention.  The  devise  In  fee 
to  Daniel  T.  can  therefore  be  upheld  by  giving  to  the  word  •heir'  Its  ordinary 
signification,  and  by  so  doing  do  no  violence  to  the  apparent  Intention  of  the 
testator,  especially  If  we  construe  the  contingency  of  the  death  of  Daniel  T. 
to  relate  to  a  period  before  the  death  of  the  testator." 

In  Johnson  v.  Brasington,  156  N.  Y.  181,  50  N.  E.  869,  the  language 
of  the  clause  of  the  will  under  consideration  was: 

"Then,  at  the  decease  of  my  said  son,  *  •  •  It  la  to  be  equally  divided 
among  the  children  or  heirs  of  the  said  Stephen  L.  Brasington  tn  equal  shares. 
Rbare  and  share  alike." 

The  son  died  without  children  or  descendants,  but  he  left  "heirs," 
and  it  was  held  that  the  condition  of  the  will  was  satisfied. 

The  cases  cited  by  the  respondent's  counsel,  in  which  the  word 
"heirs"  has  been  held' to  be  restricted  to  "is.sue"  or  "heirs  of  the  body" 
are  clearly  distinguishable  from  the  case  at  bar.  In  Snyder  v.  Sny- 
der, 11  App.  Div.  171,  42  N.  Y.  Supp.  Ci:?,  the  words  of  the  will  were, 
"Michael,  dying  without  heirs."  In  the  next  sentence  the  words  used 
were,  "Michael,  dying  without  issue."  Because  of  such  clause,  as 
stateid  by  the  court,  the  word  "heirs"  was  held  to  have  the  restricted 
meanings  The  other  cases  cited  (Bundy  v.  Bundy,  38  N.  Y.  410,  and 
Kiah  T.  Grenier,  1  Thomp.  &  C.  388)  are  considered  in  Johnson  v. 
Brasington,  supra,  and  are  held  not  to  apply  where  a  plain  intention 
to  restrict  the  meaning  of  the  word  "heirs"  is  not  indicated  in  the 
wfll. 

When  the' language  of  a  will  is  not  ambiguous  there  is  no  room  for 
construction,  and  full  effect  must  be  given  to  the  plain  and  generally 
accepted  meaning  of  the  words  used.  In  Kitch  v.  Hawxhurst,  114  H. 
Y.  512,  21  N.  E.  1009,  the  court  said: 
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"When  the  langnage  of  a  ptorlslon  of  a  will  is  plain  and  free  from  ambiguity, 
effect  must  be  given  to  Its  Import.  When  It  is  equivocal,  the  intention  of  the 
testator  in  the  use  of  the  language  employed  by  him  must  be  sought  for  by 
reference  to  all  the  provisions  of  the  will,  and  to  such  circumstances  as  may 
properly  be  entitled  to  consideration." 

— Clearly  implying  that  when  the  language  is  not  equivocal,  as  in  the 
case  at  bar,  such  circumstances  cannot  be  considered. 

In  Lytle  v.  Beveridge,  58  N.  Y.  592,  which  was  an  action  involving 
the  construction  of  a  will,  the  court  said : 

"The  intent  is  to  be  gathered  from  the  will,  and  not  the  subject  of  con- 
jecture, and  words  which  have  acquired  a  fixed  legal  meaning  must  be  Intended 
to  have  been  used  in  the  sense  which  has  been  impressed  upon  them,  unless 
It  Is  apparent  that  they  were  used  by  the  testator  in  a  different  sense." 

In  the  case  of  Wadsworth  v.  Murray,  161  N.  Y.  274,  55  N.  E.  910, 
the  court  said: 

"When  the  testator  employs  language  that  is  clear,  definite,  and  incapable 
of  any  other  meaning  than  that  which  is  conveyed  by  the  wordB  used,  there  is 
no  reason  for  resorting  to  the  rules  of  construction  that  are  Invoked  In  the 
case  of  ambiguous  wills." 

Phillips  V.  Davis,  92  N,  Y.  199;  Still  v.  ^ear,  45  Pa,  St.  170;  Tebbs 
V.  Duval,  17  Grat.  349. 

In  every  case  to  which  our  attention  has  been  called  in  which  the 
courts  have  assumed  to  construe  a  clause  in  a  will  so  as  to  give  a 
meaning  to  the  language  enlployed  different  from  that  impressed 
upon  it  by  the  well-recognized  rules  of  law,  it  was  first  determined 
that  the  meaning  of  such  language  was  ambiguous.  We  venture  to  as- 
sert that  no  reported  case  can  be  found  where  it  has  been  held  that  a 
devise  to  a  known  devisee  may  be  enlarged  or  diminished  by  refer- 
ence to  circumstances  dehors  the  will  to  ascertain  the  testator's  in- 
tent, when  the  language  of  the  will  itself  is  not  ambiguous,  and  is 
such  as  has  acquired  a  well-defined  and  well-recognized  legal  mean- 
ing; and,  if  so,  the  age  of  the  testatrix,  the  age  of  the  devisees  at  the 
time  of  the  execution  of  the  will,  and  other  extrinsic  facts  referred  to 
in  the  prevailing  opinion  as  important  in  determining  the  intent  of 
the'  testatrix,  may  not  be  considered  to  import  a  meaning  different 
from  that  which  is  unequivocally  expressed  by  the  language  used. 

We  think  the  entire  estate  of  the  testatrix  vested  absolutely  in  her 
two  great-granddaughters,  Gracie  and  Myrtle,  share  and  share  alike, 
immediately  upon  her  death,  because  they  both  survived  the  testa- 
trix; but  even  if  the  devise  was  contingent,  depending  upon  a  death 
after  the  death  of  the  testatrix,  Gracie  Cramer  having  died  leaving 
no  "heir  or  heirs,"  her  mother,  the  appellant,  is  entitled  to  her  dis- 
tributive share  of  one-half  of  the  estate  devised  by  the  will  in  ques- 
tion.   We  think  the  decree  of  the  surrogate's  court  should  be  reversed. 

LAUGHUN,  J.  I  dissent  upon  the  ground  that,  in  my  opinion, 
the  title  to  the  real  estate  devised  and  the  ownership  of  the  personal 
property  vested  al}soluteIy  in  the  great-grandchildren  upon  the  death 
of  the  testatrix. 
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In  re  LTMAN,  State  Commissioner  of  BxdMk 

(Supreme  Court,  Appellate  Division.  Second  Department    March  IB,  19014 

L  Id^iroB  Tax  Law— Ckbtificates— NnussR  Kequirkd— Different  Bars. 
Under  Liquor  Tax  Law,  {  11,  subd.  6,  a  person  engaged  In  trafflcking  in 
Uqnora  must  have  aa  many  tax  certificates  as  be  has  different  and  distinct 
bars  or  places  where  liquor  Is  sold. 

3.  Bamb  — BuBBSNDKB— KsBATB— Rbyocation— Pbofbbtt   Right— Tbial  bt 

JUBT. 

Under  Laws  1887,  c.  312,  {  25.  providing  that  a  Uqnor  tax  certificate 
may  be  surrendered  at  any  time  before  the  expiration  of  the  term  for 
which  it  was  issued,  and  a  rebate  received  thereon,  provided  the  holder 
has  not  violated  the  liquor  tax  law,  and  thereby  rendered  bis  certificate 
liable  to  cancellation,  an  order  canceling  a  certificate  so  surrendered  may 
be  made  without  a  previous  Jury  trial  and  conviction  of  the  holder  for 
selling  liquor  contrary  to  law,  since  the  right  to  surrender  the  certificate 
and  receive  a  rebate  is  not  an  absolute  property  right,  but  is  a  privilege 
granted  by  the  legislature,  to  which  it  may  annex  such  conditions  as  it 
sees  fit 
t.  Same— AssioNHBNT. 

An  assignment  of  a  liquor  tax  certificate  will  not  entitle  the  assignee 
to  surrender  the  certificate  and  receive  a  relate  therefor,  where  his 
assignor  has  rendered  such  certificate  liable  to  revocation  by  violating  the 
liquor  tax  law  within  30  days  after  the  surrender  of  the  certificate  by 
the  assignee. 

4.  Bake — Violation  of  Law — Personal  Disabilitt. 

In  a  proceeding  for  the  cancellation  of  five  liquor  tax  certificates,  all 
issued  to  one  person  for  different  places,  it  appeared  that  the  law  had  been 
.violated  at  the  places  for  which  four  of  the  certificates  were  Issued,  but 
'  not  at  the  place  designated  In  the  remaining  certificate.  Held  sufficient  to 
Justify  the  revocation  of  the  certificate  covering  the  place  where  there  wa.s 
no  violation  of  the  law,  since  tbe  law  deals  with  the  i)erson  who  holds  the 
certificate,  and  will  not  allow  the  person  who  breaks  the  law  at  one  place 
to  receive  its  protection  at  another. 

5.  Bams — Applications  for  Kevocation— Joinder. 

Applications  for  the  revocation  of  five  liquor  tax  certificates,  all  Issued  to 
one  person,  may  be  properly  Joined  In  one  proceeding. 

Appeal  from  special  tenn,  Kings  county. 

Petition  of  Henry  H.  Lyman,  state  commissioner  of  excise,  for  an 
order  revoking  and  canceling  liquor  tax  certificates  issaed  to  William 
Texter.  Prom  an  order  granting  the  petition  (67  N.  Y.  Supp.  48), 
respondent  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSGH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Hugo  Hirsh,  for  appellant. 
Royal  R.  Scott,  for  respondent. 

JENKS,  J.  Four  of  the  five  certificates  in  question  in  this  proceed- 
ing were  issued  for  terms  banning,  respectively,  on  June  1,  1900. 
On  September  1, 1900,  these  four  were  delivered  to  the  special  deputy 
commissioner  of  excise  for  Kings  county  for  surrender  and  rebate. 
Of  these,  No.  10,551  was  issued  for  "Ulmer  Park  Pier,  Ulmer  Park, 
Brooklyn";  No.  10,552  was  issued  for  "Main  Pavilion  Annex,  hotel 
foot  of  25th  avenue,  Ulmer  Park,  Brooklyn";  No.  10,553  was  issued 
for  "Bowling  Alley,  25th  avenue,  near  Bay  38th  street,  Ulmer  Park, 
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Brooklyn";  No.  10,554  was  issued  for  "hotel  and  picnic  grounds,  foot 
of  25th  avenue,  between  Bay  38th  and  40th  streets,  Ulmer  Park, 
Brooklyn."  The  certificate  not  surrendered — No.  10,375 — was  issued 
for  "S.  W.  of  Harway  avenue,  between  Bay  38th  and  Bay  40th  streets, 
Ulmer  Park,  Brooklyn."  Ulmer  Park  is  a  picnic  ground,  or  open-air 
pleasure  resort,  of  about  two  acres,'  lying  between  Harway  avenue, 
the  ocean,  Bay  Thirty-Eighth  street,  and  Bay  Fortieth  street.  Twenty- 
Fifth  avenue  runs  through  it,  and  either  side  of  the  park  is  fenced  in. 
The  special  agents  who  went  there  after  September  2d,  and  in  that 
month,  before  the  25th  thereof,  found  that  the  "bowling  alley"  was  a 
separate  inclosed  building,  with  windows  and  doors,  at  one  end  of 
which  was  a  bar,  with  the  "different  accompaniments  of  a  bar, — ^a 
place  to  draw  beer,  and  other  things,  such  as  are  usually  found  in 
hotels,  saloons,  and  barrooms,"  and  beer  and  liquor  were  served 
over  the  bar.  The  "pier"  was  200  or  300  feet  distant,  and  was  about 
1,600  feet  long.  At  its  end  was  a  small  frame  building  and  a  canopy 
pavilion,  where  was  placed  another  bar,  with  "all  the  appliances  of 
a  bar."  There  was  a  counter,  and  a  buffet  containing  bottles.  The 
"picnic  pavilion"  was  opposite  the  bowling  alley,  and  300  or  400  feet 
from  it,  inclosed,  with  a  large  main  floor,  with  glass  windows.  This 
also  contained  a  similar,  but  larger,  bar,  "with  all  the  necessary  para- 
phernalia for  drawing  beer  and  serving  liquors,"  and  people  were 
served  therefrom.  There  waa  still  another  large  rectangular  build- 
ing between  the  bowling  alley  and  the  pier,  with  a  long  bar,  inclosed 
by  a  partition  and  with  doors,  and  liquor  was  served  therefrom.. 
There  was  also  a  hotel  near  Harway  avenue,  and  some  700  or-  800 
feet  from  the  bowling  alley,  with  a  similar  bar.  Beer  and  whisky 
were  served  over  all  these  bars  at  these  different  jdaces.  One  of  the 
applicant's  witnesses  testified  that  the  licensee,  some  time  after 
November  25,  1899,  told  him  that  he  had  five  certificates  for  various 
places  in  Ulmer  Park;  that  he  had  surrendered  four  of  them  about 
September  1,  1899;  that  he  still  retained  one;  that  the  nature  of 
bis  business  was  such  that  he  required  only  one,  and  on  that  he  was 
doing  all  that  he  should  be  required  to  do  in  keeping  one  the  whole 
year  and  the  other  four  for  the  busy  season,  or  picnic  season.  The 
licensee  also  said  that  he  had  been  in  control  and  that  he  did  control 
TJlmer  Park  since  the  time  prior  to  the  Ist  of  May,  1899,  employed 
the  various  persons  there,  that  they  were  all  his  employes,  and  that 
whatever  liquor  was  sold  was  sold  for  him  by  his  employes.  This  con- 
versation was  not  denied.  Subdivision  6,  §  11,  of  the  Liquor  Tax  Law 
provides: 

"If  there  be  niore  thaa  one  bar,  room  or  place  on  the  premises  •  •  •  at 
which  the  traffic  In  liquors  Is  carried  on  tmder  any  subdivision  of  this  section, 
a  like  additional  tax  is  assessed  for  each  such  additional  bar,  room  or  place." 

The  testimony  shows  that  there  were  five  different  bars  in  so  maay 
separate  buildings,  each  independent  of  the  others  in  its  capacity 
to  dispense  liquors.  In  Re  Lvman,  40  App.  Div.  46,  57  N.  Y.  Supp. 
634,  aflirmed  in  160  N.  Y.  96,  54  N.  E.  577,  we  said,  per  Cullen,  J.: 

"AVe  concede  that  under  the  law,  If  a  second  barroom,  or  place  distinctively 
for  the  sale  of  liquors,  Is  maintained,  an  additional  tax  certificate  most  ba 
taken  out  to  cover  it." 
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In  that  case  we  simply  decided  that  beer,  wine,  or  liquor  rai^t 
be  served  outside  of  tlie  barroom  wbere  but  a  single  barroom  or 
{dace  of  that  charactw  was  maintained,  inasmuch  as  such  a  prac- 
tice se«ned  to  be  contemplated  by  the  statute  itself.  A  sale  made 
after  the  surrender  of  a  certificate  is  illegal.  Proceedings  brought 
within  30  days  cancel  the  certificate,  and  any  rebate  thereon  is  for- 
feited. Section  25,  Liquor  Tax  Law;  In  re  Michell,  41  App.  Div.  371, 
58  N.  Y.  Supp.  6.32.  But  the  learned  counsel  for  the  appellant  con- 
tends that  a  previous  conviction  for  a  violation  of  the  liquor  tax  law 
must  be  proven  before  a  certificate  can  be  canceled.  In  Re  Lyman, 
160  N.  Y.  96,  101,  54  N.  E.  577,  eemble,  that  a  conviction  was  pre- 
requisite. But  on  motion  for  reargument  (IGl  N.  Y.  119,  55  N.  E. 
40S)  the  court  said  that  the  specific  point  must  be  regarded  as  still 
open,  and  that  it  would  not  regard  itself  concluded  by  any  state- 
ment in  the  original  opinion.  In  He  Livingston,  24  App.  Div.  51, 
48  N.  Y.  Supp.  989,  in  answer  to  the  contention  that  before  the  ap- 
plicant could  be  deprived  of  his  certificate  he  was  entitled  to  trial 
by  jury  under  the  constitution,  since  the  certificate  was  property, 
of  which  he  could  not  be  deprived  without  due  process  of  law,  the 
court  said: 

"We  have  held  that  these  certificates  are  property.  People  v.  Durante,  19 
App.  Div.  292,  45  N.  Y.  Supp.  1073.  They  were  made  so  by  provisions  of  the 
liguw  tax  law,  but  the  legislature  which  gave  the  certiflcnte  the  character  of 
property  had  power  to,  and  did  by  the  same  act,  provide  both  for  their  Issu- 
ance and  cancellation,  and  under  what  circumstances  they  should  be  valid, 
and  when  and  how  they  ml^ht  be  revoked.  The  character  given  them  as 
property  was  subject  to  all  these  provisions  attached  to  them  when  they  were 
created.  Applicants  take  them  with  all  the  privileges  and  subject  to  all  the 
burdens  imposed  upon  them  by  the  liquor  tax  law." 

This  excerpt  was  cited  in  Be  Lyman,  46  App.  Div.  387,  61  N.  Y. 
8app.  884,  where  the  contention  that  the  liquor  tax  certificate  was 
property  which  could  not  be  taken  away  in  a  silmmary  proceeding, 
and  that  there  must  be  trial  by  jury,  was  fully  discussed  in  a  learned 
opinion  by  Hardin,  P.  J.,  who  had  before  him  both  the  decision  in 
160  N.  Y.,  54  N.  E.,  and  the  opinion  of  the  court  on  the  motion  for 
reargument,  reported  in  161  N.  Y.,  55  N.  E.,  supra.  In  re  Campbell, 
46  App.  Div.  634,  61  N.  Y.  Supp.  1133,  which  was  decided  on  the 
opinion  in  Re  Lvman,  supra,  was  affirmed  on  the  opinion  of  the  court 
below.  162  N.  Y.  612,  57  N.  E.  1106.  The  learned  counsel  for  the 
appellant  calls  attention  to  the  fact  that  the  question  determined 
in  the  latter  case  was  that  defendant  was  not  entitled  to  trial  by 
jury;  but  he  overlooks  the  fact  that  the  position  taken  by  the  licensee 
was  based  upon  the  ground  that  the  certificate  represented  property, 
and  that,  therefore,  a  summary  proceeding  was  unlawful,  for  the  rea- 
son that  a  property  right  was  affected.  The  learned  counsel  also 
points  out  that  In  re  Lyman,  supra,  was  followed  by  tlys  court  in  Re 
Lyman,  60  N.  Y.  Supp.  805.  Examination  of  our  opinion  shows  that 
the  court  held  itself  concluded  by  the  court  of  appeals  decision,  which, 
as  I  have  shown,  was  modified  by  that  of  161  N.  Y.,  55  N.  E.,  supra. 
In  re  Halbran  (Sup.)  03  N.  Y.  Supp.  1026,  did  not  touch  this  ques- 
tion, and  in  its  opinion  the  court  simplv  stated  what  had  been  de- 
cided by  the  court  of  appeals.    160  N.  Y.'96,  54  N,  E.  577.    It  is  true 
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that  it  is  now  held  that  the  certificate  conBtitutes  a  contract  between 
the  person  who  receives  it  and  the  state  for  the  absolute  right  to 
traffic  in  liquors  for  a  year,  of  which  he  can  only  be  deprived  by 
some  violation  of  the  law,  so  long  as  the  statute  is  in  force;  and 
that  such  right  may  be  regarded  in  a  sense  as  property  of  the-  holder. 
In  re  Hilliard,  25  App.  Div.  222,  225,  49  N.  Y.  Supp.  286,  affirmed 
in  155  N.  Y.  702,  50  N.  E.  1118,  But  it  is  a  contract  that  can  be 
canceled,  and  the  rights  thereunder  forfeited,  for  a  violation  of  the 
law.  Id.  The  precise  question  before  us,  however,  is  limited  to  the 
rebate.  This  is  not  a  return  of  the  tax,  or  any  part  thereof,  on  ac- 
count of  a  deprivation  by  the  state  of  the  right.  It  is  the  holder  who 
cancels  his  contract  and  surrenders  his  right.  The  state  says  to 
him,  in  effect,  "If  you  surrender  your  right,  and  have  not  violated  this 
law,  and  do  not  violate  it  for  thirty  days  thereafter,  you  shall  receive 
a  rebate."  The  contract  itself  gives  him  no  right  to  rebate,  and 
none  is  inherent  in  case  he  choose  not  to  avail  himself  of  it;  while 
the  law  affords  none  save  under  certain  conditions  whose  fulfillment 
is  entirely  in  his  own  hands.  Thus  it  is  that  the  court  of  appeals 
held  in  People  v.  Lyman,  156  N.  Y.  407,  411,  50  N.  E.  1112,  that  the 
right  to  rebate  is  so  qualified  as  not  to  be  absolute.  Such  a  proceed- 
ing as  the  one  at  bar  but  cancels  the  certificate  for  violation  of  the 
law.  It  does  not  convict  the  defendant  of  any  crime,  nor  does  it 
deprive  him  of  any  absolute  property  right.  It  but  precludes  him 
from  maintaining  his  claim,  upon  throwing  up  his  contract,  to  that 
which  was  made  his  due  solely  by  a  law  which  provided  that  he  might 
receive  it  if  he  did  not  violate  the  provisions  thereof.  In  other 
words,  the  vice  in  the  appellant's  argument  is  in  his  premise  that  the 
rebate  is  an  absolute  property  right  in  any  holder  who  surrenders 
the  certificate,  while  the  law  makes  it  but  a  qualified  right. 

It  is  well  settled  that  proceedings  for  the  cancellation  of  a  liquor 
license  do  not  require  a  jury  trial.  People  v.  Board  of  Com'rs  of 
Police  &  Excise  of  Brooklyn,  59  N.  Y.  92;  Same  v.  Wright,  3  Hun, 
306;  Same  v.  Haughton,  41  Hun,  558;  Same  v.  Meyers,  95  N.  Y.  233. 
The  learned  counsel  for  the  appellant  contends  that,  inasmuch  as 
section  18  of  the  law  provides  that  the  commissioner  of  excise  may 
at  any  time,  without  previous  prosecution  or  conviction  for  violation 
of  any  provision  of  tihe  law,  proceed  upon  the  bond,  the  intent  of 
the  act  is  that  a  liquor  tax  certificate  cannot  be  forfeited  in  a  sum- 
mary proceeding  in  the  absence  of  a  conviction  for  a  violation  of 
law.  The  intent  and  purpose  of  this  provision  are  adequately  dis- 
cussed and  correctly  stated  in  Lyman  v.  Insurance  Co.,  37  App.  Div. 
234,  55  N.  Y.  Supp.  770,  and  I  see  nothing  in  such  provisions  which 
makes  for  the  construction  contended  for.  The  contention  further 
is  that  as  to  two  of  the  certificates  the  violation  of  law,  if  any,  was 
by  third  parties.  The  answer  of  the  respondent  in  the  proceedings 
set  forth  that,  incidental  to  his  business,  it  was  necessary  for  him 
to  distribute  and  sell  throughout  the  entire  grounds  of  the  park,  and 
for  that  purpose  he  maintained  at  different  points  places  from  which, 
through  waiters,  he  distributed  beers  and  other  liquors  to  guests; 
and  that  on  the  9th  and  14th  days  of  September,  when  it  was  al- 
leged that  he  sold  liquors  in  violation  of  law,  there  were  picnics 


Digitized  by 


Google 


Sup.   Ct.)  IN    BE   LYMAN.  313 

npon  his  grounds,  and  distribution  of  liquor  was  made  at  various 
points.  Further,  he  did  not  contradict  the  testimony  already  alluded 
to  as  to  the  sales  being  made  for  him  and  by  his  employes.  Before 
the  referee  he  did  testify  that  he  had  leased  the  pier  and  the  bowling 
alleys  to  two  different  persons,  that  he  had  no  control  over  the 
places,  and  no  knowledge  of  their  violation  of  the  law.  But  these 
violations  were  made  at  the  respective  places  for  which  the  certifi- 
cates had  been  issued.    In  Re  Lyman,  supra,  we  said,  per  Cullen,  J. : 

"Having  permitted  the  use  of  the  certificate  by  Stevens  for  the  eale  of  liquor 
at  the  bar  or  place  specified  In  the  certificate,  It  may  be  that,  for  any  Infrac- 
tion of  the  law  there  committed,  or  committed  in  connection  with  the  business 
there  carried  on  by  Stevens,  the  company  would  be  responsible." 

The  opinion  for  a£Qrmance  in  the  court  of  appeals  (160  N.  Y.  100, 
54  N.  E.  578)  contains  these  words: 

"There  is  nothing  In  the  record  to  show  that  they  intended  or  authorized 
Its  use  in  any  other  than  a  lawful  way.  It  may  be  that  for  any  violation  of 
law  committed  by  him  at  the  place  designated  the  company  or  its  property 
might  be  responsible." 

See,  too.  People  v.  Meyers,  95  N.  Y.  223,  225. 

The  policy  of  the  law  contemplates  that  the  certificate  is  a  privilege 
to  the  person  named  to  trafQc  at  the  place  named  therein;  not  to 
that  person  to  traflftc  at  any  place  or  to  any  other  person  to  traffic 
at  that  place.  The  assignment  on  September  1,  1899,  to  the  XJlmer 
Brewery,  for  rent  owed,  was  not  a  sale,  assignment,  and  transfer, 
contemplated  by  the  act  (section  27),  whereby  tiie  vendee  or  assignee 
acquired  the  right  to  traffic  in  liquors,  nor  was  it  attended  by  the 
formalities  required  by  the  section  for  that  purpose.  The  only  per- 
sons who  are  permitted  to  surrender  a  certificate  for  rebate  under 
the  act  are  those  who  are  authorized  to  sell  liquors,  and  who  shall 
voluntarily  cease  to  trafiBc  thereunder.  No  valid  application  could 
°  be  made  for  such  surrender  by  the  said  assignee  save  in  the  name 
or  in  behalf  of  the  respondent  who  had  received  the  certificate. 
Such  assignee,  so  far  as  any  right  to  the  rebate  was  concerned,  suf- 
fered under  the  same  disabilities  as  did  the  holder  of  the  certificate. 
In  re  Michell,  41  App.  Div.  271,  58  N.  Y.  Supp.  632;  In  re  Lyman 
(Sup.)  56  N.  Y.  Supp.  1020;  People  v.  Lyman,  supra.  The  only  ques- 
tion presented  in  Re  Lyman,  53  App.  Div.  331,  65  N.  Y.  Supp.  673,— 
not  cited  by  either  counsel, — is  whether  the  court  lost  jurisdiction 
of  the  proceeding  by  extending  the  return  day  of  the  order  to  show 
cause  from  the  granting  of  the  original  order  for  the  purpose  of  ob- 
taining service  upon  Maloney,  to  whom  the  certificate  was  issued; 
while,  in  the  course  of  the  opinion,  the  court  stated  that  the  as- 
signee's right  to  rebate  depended  upon  the  conditions  prescribed  by 
statute,  namely,  the  conduct  of  the  party  to  whom  the  certificate  is 
granted  during  a  sjpecifled  time,  viz.  30  days,  from  th6  receipt  of  the 
certificate  by  the  state  commissioner  of  excise;  and  the  order  of 
the  special  term  directing  the  revocation  and  cancellation  of  the 
certificate  for  such  violation  by  Maloney  was  thereon  afSrmed.  The 
learned  counsel  for  the  appellant  would  differentiate  the  case  be- 
cause, he  says,  the  assignments  were  absolute.  That  is  not  the 
point.    The  question  turns  upon  the  right  to  apply  for  and  receive 
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the  rebate,  and  the  asKignmeat,  whatever  its  character,  was  not 
one  that,  in  the  eje  of  the  law,  substituted  the  assignee  as  one  en- 
titled thereby  to  traffic  in  liquors,  while  such  a  one  alone  is  entitled 
to  proceed  for  the  rebate.    Id. 

It  is  also  urged  that  as  to  the  one  certificate  outstanding  there  is 
no  proof  of  any  violation  of  law  by  the  respondent  at  the  place  for 
which  such  certificate  is  issued,  but  I  think  the  policy  of  the  law  is 
to  prohibit  him  who  has  violated  the  Jaw  from  holding  any  certifi- 
cate; not  to  permit  him  if  he  holds,  for  example,  two  certificates 
for  different  places,  to  hold  his  certificate  for  one  place  where  there 
is  no  infraction,  no  matter  how  much  the  law  may  be  broken  at  the 
other.  The  policy  of  the  law  deals  with  the  person  who  vends.  There 
is  the  personal  equation.  And  the  law  will  not  resolve  him  into 
dual  personalities,  nor  localize  bis  offense.  Such,  I  think,  is  the 
construction  to  be  given  to  section  28,  subd.  2,  of  the  liquor  tax  law. 

I  see  no  valid  objection  to  such  joinder  of  proceedings  as  was  had 
in  this  case.  I  find  no  prohibition  against  it,,  while  section  42  of 
the  law  does  authorize  that  two  or  more  penalties  may  be  sued  for 
in  the  same  action.  The  violations  and  acts  charged  are  the  same. 
I  think  that  the  order  should  be  affirmed,  with  costs.    All  concur. 


(09  App.  Dlv.  440.) 

In  re  ADRIANCE. 

(Supreme  Court  Appellate  Division,  Fourth  Department    March  12,  1901.) 

Ihtoxicatino  Liquors — Appmcation  pob  License — Cosbknt  of  Property 
Owners— KiGHT  to  Withdraw  Consent. 

The  consent  of  the  owner  of  property  used  exclusively  as  a  dwelling, 
and  located  within  200  feet  of  a  proposed  saloon,  to  the  granting  of  a 
license  therefor,  given  without  consideration,  under  Llqnor  Law,  S  17. 
Bubd.  8,  requiring  the  consent  of  two-thirds  of  such  resident  property  own- 
ers, may  be  revoked  at  any  time  before  the  treasurer  acts  on  the  appllca'- 
tlon  for  the  license. 

Laughlin,  J.,  dissenting. 

Appeal  from  special  term,  Cayuga  county. 

Petition  of  Edward  H.  Adriance  for  an  order  revoking  a  liquor 
tax  certificate  issued  to  William  G.  Ramage.  From  an  oi'der  re- 
voking the  certificate,  the  said  Kamage  appeals.    Affirmed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPKIKQ,  WIL- 
LIAMS, and  LAUGHLIN,  JJ. 

Frank  M.  Leary,  for  appellant. 
Frank  D.  Wright,  for  respondent. 

McLEXNAN,  J.  The  sole  question  presented  by  this  appeal  Is 
whether  or  not  the  owner  of  a  building  occupied  exclusively  as  a 
dwelling,  situate  within  200  feet  of  the  place  where  it  is  proposed 
to  carry  on  the  business  of  trafficking  in  liquors,  who,  without  any 
consideration  therefor,  gives  his  consent  that  traffic  in  liquors  be  car- 
ried on  at  such  place,  as  provided  in  subdivision  8,  §  17,  of  the  liquor 
tax  law,  may  revoke  and  cancel  such  consent  at  any  time  before  it 
has  been  filed  with,  presented  to,  or  in  any  manner  acted  upon  by 
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tlie  ofiBcer  to  whom  application  is  made  for  a  certificate  authorizing 
such  traflSc  The  appellant  filled  out  an  application  in  oegnlar  form 
for  a  Jiqnor  tax  certificate  which  wonld  authorize  him  to  carry  «ai 
the  business  of  trafiBcking  in  liquors  at  'No.  31  Grant  ayenue,  in  the 
city  of  Auburn,  N.  y.,  for  the  term  beginning  on  the  Ist  day  of 
October,  1900.  The  application  was  dated  and  duly  verified  on  the 
l.'Uh  day  of  July,  1900.  Attached  to  such  application  were  con- 
sjcnts  of  the  owners  of  buildings  occupied  exclusively  as  dwellings 
situate  within  200  feet  of  the  place  where  it  was  proposed  to  carry 
on  such  business.  Such  consents  were  in  wijting,  were  addressed 
to  the  treasurer  of  the  county  of  Cayuga,  and  stated  that  the  sign- 
ers consented  that  traffic  in  liquors  be  carried  on  in  such  premises, 
as  specified  in  the  application  or  statement  of  the  appellant  Such 
consents  were  also  dated  on  the  13th  day  of  July,  1900,  and  among 
the  owners  of  buildings  thus  consenting  was  one  Maria  L.  Young, 
whose  consent  must  be  counted  to  make  two-thirds  of  such  owners, 
as  required  by  the  statute.  Thereafter,  and  on  the  21st  day  of 
July,  1900,  said  Maria  L.  Young,  by  a  notice  also  directed  to  the 
county  treasurer,  which  was  signed  and  sealed  by  her,  stated,  among 
other  things,  as  fallows: 

"Whereas,  after  mature  deliberation  and  consideration,  'it  appears  to  me' 
tbat  tbe  Ucenalng  of  said  party  to  aell  and  retail  liquors  at  that  place  la  not 
to  be  desired,  and  would  be  a  decided  injury  to  the  property  and  property  own- 
ers in  tbe  locality,  [I]  do  hereby  revoke,  cancel,  and  nnnnl  my  said  consent  so 
heretofore  given,  and  do  hereby  give  notice  to  whom  it  may  concern  that  I 
object  and  oppose  the  granting  and  issuing  of  such  license." 

Such  notice  was  duly  served  on  the  county  treasurer  and  on  the 
appellant  on  the  day  it  bears  date.  About  two  months  after  service 
of  such  notice  upon  him,  and  shortly  before  the  1st  day  of  October, 
1900,  the  appellant  presented  his  application  or  statement,  with  the 
consents  of  the  owners  of  buildings,  including  that  signed  by  Maria 
L.  Young,  to  the  county  treasurer  of  Cayuga  county,  and  obtained 
the  liquor  tax  certificate  in  question.  This  proceeding  was  instituted 
to  procure  the  revocation  of  such  certificate  upon  the  ground  that 
at  the  time  the  appellant  presented  his  application  for  the  same  he 
did  not  have  the  legal  consent  of  two-thirds  of  the  owners  of  the 
buildings  occupied  exclusively  as  dwellings  situate  within  200  feet 
of  the  place  in  which  the  business  of  trafficking  in  liquors  was  to 
be  carried  on,  as  required  by  the  provisions  of  the  liquor  tax  law. 
Upon  the  hearing  before  the  county  judge  the  appellant  testiiied  that, 
in  reliance  upon  the  consents  signed  by  Maria  L.  Young  and  others, 
he  expended  about  $300  in  making  his  premises  suitable  for  conduct- 
ing the  saloon  business,  and  it  is  urged  that  this  circumstance  should 
have  influence  in  determining  the  appellant's  rights. 

Prom  the  facts  above  recited  it  will  be  seen  that  the  appellant 
was  only  misled  by  the  action  of  Mrs.  Young,  if  at  all,  for  a  period 
of  eight  days, — from  July  13th,  when  her  consent  was  given,  until 
July  21st,  when  she  attempted  to  revoke  it, — and  that  application 
for  a  certificate  was  not  made  by  the  appellant  until  two  months 
thereafter.  While  we  do  not  think  such  consideration  can  have  any 
weight  in  determining  the  question  of  law  involved  upon  this  appeal, 
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it  is  obvious  that  by  ordinary  pradence  the  appellant  might  have 
fully  protected  himself  against  such,  loss  or  expenditure.  The  con- 
sent of  Maria  L.  Young  was  among  the  last  obtained  from  the  own- 
ers of  buildings,  and,  if  he  had  then  presented  his  application,  which 
was  at  that  time  filled  out  and  verified,  with  such  consents,  to  the 
county  treasurer,  and  a  certificate  had  been  issued  to  him,  conced- 
edly  no  effective  revocation  of  consent  could  have  been  made.  It 
is  not  necessary,  under  the  liquor  tax  law,  that  the  term  during 
which  traffic  in  liquors  may  be  carried  on  shall  commence  when  the 
certificate  is  issued,  J)ut  such  certificate,  when  issued,  is  required  to 
and  does  expressly  state  when  the  term  shall  commence,  which  may 
be  but  for  a  single  month  prior  to  the  Ist  of  May  following.  If, 
however,  Maria  L.  Young  had  a  right  to  revoke  her  consent  before 
it  was  presented  to  the  county  treasurer,  it  is  of  no  consequence 
that  the  appellant  thereby  sustained  damage.  What  is  the  "con- 
sent" which  it  is  urged  is  irrevocable?  It  is  not  a  grant  of  any  in- 
terest in  the  real  property  of  Maria  L.  Young  to  the  appellant.  It 
is  not  a  license  authorizing  the  appellant  to  in  any  manner  use  her 
property.  It  is  simply  a  declaration  by  Mrs.  Young,  made  to  the 
county  treasurer,  that  on  the  13th  day  of  July,  1900,  she  was  willing 
that  the  appellant,  commencing  at  a  future  date  named,  should  carry 
on  the  business  of  trafilcking  in  liquors  in  the  city  of  Auburn  at  No. 
31  Grant  avenue.  The  statement  was  true  when  it  was  made,  but 
it  was  not  true  when  it  was  presented  to  the  treasurer  for  his  official 
action,  to  his  knowledge.  At  that  time  Mrs.  Young  had  changed 
her  mind;  had  become  convinced,  for  reasons  satisfactory  to  her- 
self, that  the  carrying  on  of  such  business  at  the  place  in  question 
would  injuriously  affect  her  property,  and  would  be  a  menace  to  the 
other  residents  in  that  locality ;  and  therefore  she  withdrew  her  con- 
sent before  the  time  arrived  when  it  could  go  into  effect,  and  before 
it  was  presented  to  or  acted  upon  by  the  person  to  whom  it  was 
directed,  and  protested  against  the  granting  of  the  certificate.  Was 
the  county  treasurer  then  bound,  or  was  it  permissible  for  him,  to 
still  count  her  as  consenting,  disregard  such  protest,  and  issue  a 
certificate  by  which  he  certified,  in  effect,  that  on  the  Ist  day  of  Oc- 
tober, 1900  (the  date  of  the  certificate),  Mrs.  Young  was  willing  that 
the  appellant  should  carry  on  the  business  of  trafQcking  in  liquors 
at  the  place  specified?  The  certificate  speaks  as  of  the  time  when  it 
is  issued.  It  is  of  no  consequence  what  the  attitude  of  the  property 
owners  was  months  or  years  before  the  application  for  a  liquor  tax 
certificate  was  presented  to  and  acted  upon  by  the  treasurer.  .The 
question  presented  to  him  was,  what  was  the  attitude  of  the  prop- 
erty owners  at  the  time  he  was  called  upon  to  act?  The  provisions 
of  the  act  relating  to  consents  were  not  enacted  for  the  benefit 
of  persons  proposing  to  engage  in  the  liquor  trafiic,  but  were  enacted 
as  an  additional  protection  to  the  residents  of  a  particular  locality; 
were  enacted  so  that  the  county  treasurer  may  not,  by  a  certificate 
issqed  by  him,  authorize  the  establishment  of  a  saloon  at  a  partic- 
ular place,  unless  at  least  two-thirds  of  the  owners  of  buildings  oc- 
cupied exclusively  as  dwellings  situate  within  200  feet  of  such  place 
are  willing  and  consent  thereto  at  the  time  such  certificate  Is  issued. 
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The  precise  question  involved  upon  this  appeal,  so  far  as  we  have 
been  able  to  discover,  has  not  been  passed  upon  by  the  courts  of 
this  state;  but  the  revocability  of  consents  affecting  a  variety  of 
business  enterprises  other  than  that  of  trafQcking  in  liquors  has 
been  repeatedly  considered,  and  the  rule  has  been  invariably  adopted, 
that  such  consents,  if  given  without  consideration,  unless  it  is  other- 
wise provided  by  statute,  may  be  revoked  by  the  person  giving  them 
at  any  time  before  they  are  presented  to  or  acted  upon  by  the  oflScer 
to  whom  they  are  directed,  and  whose  action  may  be  influenced  or 
controlled  thereby.  In  People  v.  Sawyer,  52  N.  Y.  296,  it  was  held 
that  a  taxpayer  who  had  signed  a  petition  directed  to  the  county 
judge,  asking  that  his  town  be  authorized  to  issue  its  bonds  in  aid 
of  the  construction  of  a  proposed  railroad,  was  at  liberty  to  have 
his  name  stricken  from  such  petition  at  any  time  before  the  bear- 
ing before  the  county  judge  was  closed,  and  that  to  persist  in  count- 
ing the  name  of  such  taxpayer  as  a  petitioner  for  such  bonding  scheme 
against  his  protest  was  error,  and  such  as  to  require  the  reversal 
of  the  order  made  by  the  county  judge.  Judge  Grover,  in  writing 
the  opinion  of  the  court,  said: 

"This  verification  speaks  as  of  the  time  of  presenting  the  petition.  This 
clearly  shows  that  any  one  signing  the  petition  has  an  undoubted  right  to 
withdraw  therefrom  before  its  presentation  to  the  judge.  After  withdrawing, 
no  one  can  truthfully  swear  that  he  desires  to  bond  the  corporation.  The  peti- 
tion, so  far  as  the  name  of  any  petitioner  Is  concerned,  Is  his  paper  before 
presentation  to  the  Judge,  and  be  has  a  perfect  right  to  have  his  name  erased 
therefrom,  and  cannot  be  compelled  to  go  on,  and  become  an  applicant  to  the 
Judge  tor  the  bonding  against  his  will." 

The  case  of  People  v.  Allen,  52  N.  Y.  538,  was  a  proceeding  which 
arose  under  section  2,  c.  314,  of  the  Laws  of  1869,  providing  for  the 
bonding  of  towns  in  aid  of  railroads,  and  which  act  made  an  afQda- 
vit  of  a  majority  of  the  assessors  of  the  town,  to  the  effect  that  a 
majority  of  the  taxpayers  owning  a  majority  of  the  taxable  property 
had  consented  thereto,  a  condition  precedent  to  the  issuing  of  bonds 
by  the  town.  It  appeared  that  before  the  assessors  made  such  a£B- 
davit  certain  taxpayers  who  had  signed  consents  to  bond  signed  and 
acknowledged  in  the  same  manner  a  paper  revoking  their  consent, 
and  requesting  the  assessors  not  to  include  them  among  the  persons 
consenting.  Those  revocations  were  disregarded  by  the  assessors, 
and  they  proceeded  to  make  the  aflSdavit  required  by  the  statute. 
It  was  held  that  such  action  was  illegal,  and  that  the  afSdavit  was 
void,  and  the  proceedings  of  the  assessors  and  of  the  commissioners 
were  reversed. 

In  the  case  of  Town  of  Springport  v.  Teutonia  Sav.  Bank,  84  N.  Y. 
403.  it  was  held  that,  where  taxpayers  had  signed  consents  author- 
izing the  bonding  of  their  town  in  aid  of  a  railroad,  under  chapter 
314  of  the  Laws  of  1869,  a  revocation  of  such  consents,  delivered  to 
the  assessors  while  those  oflScers  had  the  consents  before  them,  and 
before  they  had  acted  upon  them,  or  passed  upon  their  suflQciency,  was 
effectual  to  annul  the  consents;  and,  the  residue  of  the  unrevoked 
consents  being  insufficient  to  constitute  the  majority  required  by  the 
statute,  the  assessors  wrongfully  made  and  filed  the  affidavit,  and  the 
condition  upon  which  the  power  of  the  railroad  conomissioners  to 
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issue  the  bonds  wholly  depended,  to  wit,  the  consent  of  a  majority 
of  the  taxpayers,  was  not  complied  with.  The  court  said,  Bapallo, 
J.,  writing  the  opinion: 

"The  revocations  were  complete  when  delivered  to  the  aasessors  before 
they  had  acted  upon  the  consents.  The  consents  had  not  been  filed  when  the 
revocations  were  delivered,  and  the  filing  of  the  consents  after  such  revocation 
of  them  was  wrongfuL  The  delivery  of  the  revocation  to  the  assessors  was 
the  proper  mode  of  making  them  effectual,  and  not  the  filing  of  them  with  ttie 
town  or  county  clerk.  Their  effect  was  to  withdraw  from  the  assessors  the 
authority  to  make  the  statutory  aifldavlt,  and  to  file  It  with  the  consents, 
thus  revolted.  On  this  very  ground  the  proceedings  of  the  asseseora  in  mak- 
ing and  tiling  the  affidavit  and  consents  tn  disregard  of  the  revocations  were 
adjudged  void  and  set  aside  by  this  court  on  certiorari  In  the  case  of  People  t. 
AJlcn.  52  N.  Y.  538." 

Many  other  town-bonding  cases,  so  called,  might  be  cited,  in  all 
of  which  it  was  held  that  a  taxpayer  who  had  consented  to  such 
bonding  had  a  right  to  withdraw  or  revoke  snch  consent  at  any  time 
before  it  was  presented  to  or  acted  upon  by  the  officer  or  ?igent  whose 
action  was  to  be  affected  or  controlled  thereby.  In  none  of  those 
cases — and  they  are  numerous — was  it  suggested  that  the  right  of 
revocation  should  be  denied  to  a  taxpayer  because  some  railroad  cor- 
poration had  relied  upon  the  consent  of  such  taxpayer,  and  had  ex- 
pended money  upon  the  faith  thereof.  Indeed,  in  many  of  the  cases 
cited  the  railroads  had  not  only  been  constructed,  but  the  bonds 
had  been  issued,  were  sold,  and  held  by  innocent  third  parties;  and 
yet  no  court,  so  far  as  I  have  been  able  to  discover,  has  held  that  a 
mere  consent,  before  acted  upon,  could  not  be  revoked,  or,  if  so  re- 
voked, that  any  right  could  be  predicated  thereon.  In  some  of  those 
cases  it  was  argued  that  when  the  assessors  came  to  make  the  afB- 
davit  required  under  the  statute  they  were  justified  in  swearing  that 
a  majority  of  the  taxpayers  of  the  town  wished  the  town  bonded 
in  aid  of  a  railroad,  because  at  some  time  before  they  had  so  stated 
in  a  petition  signed  by  them,  notwithstanding  the  fact  that  such 
assessors  had  then  before  them  declarations,  signed  by  a  majority 
of  such  taxpayers,  that  they  were  then  opposed  to  such  bonding 
scheme,  and  wished  to  withdraw  their  names  from  the  petition  signed 
by  them.  In  others  it  was  argued  that  the  county  judge  should  make 
an  order  declaring  that  a  majority  of  the  taxpayers  of  a  town  were 
in  favor  of  bonding  it,  because  at  some  time  in  the  past  they  had 
signed  a  statement  to  that  effect,  notwithstanding  the  fact  that  at 
the  time  of  making  such  order  such  taxpayers  were  before  the  county 
Judge  protesting  against  and  opposin'j;  such  bonding  scheme.  In 
all  such  cases  the  courts  have  held  with  entire  uniformity  that  the 
tilfidavit  or  order  speaks  as  of  the  time  when  made,  and  should  state 
the  fact  as  it  exists  at  that  time. 

in  People  v.  Goodwin,  5  N.  Y.  56S,  which  was  a  proceeding  to  re- 
view the  action  of  referees  appointed  to  hear  an  appeal  from  the  de- 
cision of  the  commissioners  of  highways  of  a  town  in  refusing  to 
lay  out  a  highway,  and  which  involved  the  right  of  the  owner  of  the 
property  through  which  the  highway  was  to  run  to  revoke  his  con- 
sent previously  given,  it  was  held  that  such  right  to  revoke  existed 
until  the  consent  was  acted  upon  and  the  road  laid  out.  The  court 
said: 
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"The  coosent  neceasary  to  tie  po-wer  of  laying  out  tSe  road  mnst  be  the 
consent  of  the  owner  at  the  time  of  the  declsJon  by  the  referees,  or  such  con- 
sent of  the  previous  owner  as  binds  bis  successor  In  the  title." 

In  the  case  of  Hays  v.  Jones,  27  Ohio  fit  21S,  it  yrsM  held  that  leA- 
dent  landowners  who  had  subscribed  a  petition  praying  for  an  im- 
provement of  a  highway  were  at  liberty  at  any  time  before  such  im- 
provement was  finally  ordered  to  be  made  by  the  board  of  county 
commissioners  to  withdraw  their  consent  by  remonstrance,  or  have 
their  names  stricken  from  the  petition,  and  that  after  such  with- 
drawal such  persons  could  no  longer  be  counted  as  petitioning  for 
the  improvement.     Bulloek  v.  Transit  Co.,  23  Chi.  Leg.  N.  147. 

In  the  case  of  McGonnigle  v.  Arthur,  27  Ohio  St.  251,  a  majority 
of  the  landowners  whose  lands  were  aaseased:  signed  a  petition,  which 
was  necessary  under  the  statute,  for  the  conversion  of  a  turnpike 
into  a  free  road;  but  of  the  persons  who  had  signed  such  petition 
enough  changed,  and  signed  remonstrances  so  a  majority  of  the  per- 
sons whose  lands  were  assessed  opposed  to  the  change  in  the  road. 
Notwithstanding  this  fact,  the  commissioners  to  whom  the  consents 
and  remonstrances  were  presented  assumed  to  make  an  order  direct- 
ing that  the  turnpike  be  converted  into  a  free  road.  It  was  held  that 
the  action  of  the  commissioners  was  a  nullity.  The  court  said,  in 
substance,  that  at  the  time  the  county  commissioners  made  the  al- 
leged final  order  there  was  a  clear  want  of  jurisdiction  over  the  sub- 
ject-matter, for  the  reason  that  a  msjjority  of  the  landowners  whose 
lands  were  assessed  failed  to  petition  foe  the  proposed  change,  and 
the  action  of  the  commissioners  in  relation  thereto  was  a  nullity. 
It  had  become  so  well  settled  that  an  owner  of  property  abutting  upon 
a  street  in  a  city,  who  petitioned  for  an  improvement  of  such  street, 
as  required  by  many  of  the  city  charters,  might  withdraw  from  such 
petition  at. any  time  before  it  was  acted  upon  by  the  municipal  au- 
thorities, and  thus  wholly  annul  and  cancel  his  former  consent,  that 
most  of  the  municipalities  of  the  state  have  procured  amendments  to 
their  respective  charters,  which  provide,  in  substance,  that  no  per- 
son signing  such  petition  shall  be  permitted  to  withdraw  his  name 
from  the  same,  or  revoke  his  request  or  consent,  until  after  the  ex- 
piration of  a  certain  time  specified.  We  can  conceive  of  no  reason 
why  a  consent  of  a  property  owner  that  the  business  of  trafficking 
in  liquors  be  carried  on  at  a  particular  place  should  be  rejifirded  as 
more  sacred  or  more  binding  upon  the  person  consenting  than  con- 
sents such  as  we  have  adverted  to,  and,  in  the  absence  of  a  holding 
to  that  efTect  by  the  court  of  appeals,  we  are  not  inclined  to  make 
such  distinction. 

We  think  the  cases  cited  in  support  of  the  proposition  that  the 
consent  of  Mrs.  Young  was  irrevocable  are  not  susceptible  of  such 
interpretation. .  The  case  of  In  re  Washington  Ht.  (Sup.)  14  N.  Y.  Supp. 
470,  can  have  no  possible  bearing  upon  the  proposition.  In  that  case 
it  was  simply  held  that  the  fact  that  two  of  the  petitioners  attempted 
to  withdraw  their  names  from  the  petition  after  the  commissioners 
had  been  appointed  was  immaterial. 

In  the  case  of  Orcutt  v.  Reingardt,  46  2i.  J.  Law,  337,  it  was  held: 

"After  the  recommendation  for  license  had  heen  presented  to  the  board 
[excise  board],  and  jurisdiction  had  been  acquired,  a  signer  whose  name  has 
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not  been  procured  by  frand  could  not,  without  the  consent  ol  the  board,  with- 
draw his  name,  and  devest  the  board  of  Jurisdiction." 

This  case  would  be  analogoas  to  the  case  at  bar  if  Mrs.  Young  had 
sought  to  revoke  her  consent  after  it,  with  the  appellant's  applica- 
tion, had  been  presented  to  the  county  treasurer. 

In  Sutherland  v.  McKinney,  146  Ind.  611,  45  N.  E.  1048,  certain 
persons  who  filed  remonstrances  against  the  granting  of  a  license 
to  sell  intoxicating  liquors  attempted  to  withdraw  from  such  re- 
monstrance, and  it  was  held  that  such  withdi-awal  could  not  be 
made  after  the  beginning  of  the  third  day  before  the  meeting  of  the 
board  of  county  commissioners.  In  other  words,  the  court  in  that 
case  held  that  such  remonstrance,  to  be  effectual,  must  be  made 
within  the  time  within  which  the  statute  states  persons  are  entitled 
to  remonstrate. 

In  State  v.  Gerhardt,  145  Ind.  436,  44  N,  E.  469,  the  same  proposi- 
ti(  1  of  law  is  stated. 

In  City  of  Buffalo  v,  Chadeayne,  134  N.  Y.  163,  31  N.  E.  443,  it  was 
held  that,  where  the  common  council  of  the  city  of  Buffalo,  by  reso- 
lution, had  given  the  defendant  permission  to  erect  a  wooden  build- 
ing upon  land  owned  by  him,  and  he  had  entered  upon  the  erection 
of  such  building,  the  city  could  not  afterwards,  by  resolution,  revoke 
such  permission,  and  thus  prevent  the  defendant  from  completing  the 
building. 

In  Hudson  Tel.  Co.  v.  Jersey  City,  49  N.  J.  Law,  303,  8  AtL  123, 
it  was  held  that  the  common  council  could  not  revoke  a  designation 
of  the  streets  in  which  a  telegraph  company  may  place  its  poles, 
when  such  company  has  conformed  to  the  conditions  upon  which  the 
designation  was  made,  and  has  expended  money  in  placing  its  poles 
upon  the  designated  streets. 

In  Telegraph  Co.  v.  Bullard,  67  Vt.  272,  31  Atl.  286,  it  was  simply 
held  that  an  abutter  who  has  consented  to  the  erection  of  a  line  of 
telegraph  poles  along  the  street  in  front  of  his  premises  cannot  re- 
voke such  license  after  the  telegraph  company  has  set  its  poles. 

The  case  of  Railroad  Co.  v.  McLanahan,  59  Pa.  St.  23,  was  a  case 
in  which  a  tenant  in  common  conveyed  an  undivided  moiety  of  his 
land.  A  railroad  company  afterwards  erected  a  warehouse  upon  it 
The  other  tenant  then  conveyed  his  half  to  the  same  grantee,  reciting 
that  the  company  had  erected  the  warehouse,  and  in  consideration 
was  to  allow  a  passage  over  its  other  lanij  to  the  land  of  the  grantors, 
their  heirs  and  assigns.  The  grantee  used  the  right  of  way.  Held, 
that  it  was  evidence  to  the  jury  of  ratification  by  the  grantee  of  the 
license  to  the  company;  and  it  was  also  held  that,  valuable  improve- 
ments having  been  made  upon  the  faith  of  the  license,  it  was  not 
within  the  statute  of  frauds,  and  a  subsequent  ratification  by  parol 
was  equivalent  to  precedent  authority. 

The  case  of  Wilson  v.  (vhalfant,  15  Ohio,  248,  simply  holds  that  a 
parol  license  executed  is  irrevocable. 

Hodgson  V.  Jeffries,  52  Ind.  334,  simply  holds: 

•The  license  by  the  owner  of  land  to  the  owner  of  adjoining  land  to  con- 
struct and  use  perpetually  a  ditch  over  the  land  of  the  former  for  the  pur- 
pose of  draining  the  land  of  the  latter  may  be  verbal,  and,  upon  such  con- 
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Btniction  and  contiDued  ■use,  Ib  Irrevocable  by  the  grantee  of  the  former, 
tbough  unforeseen  Injuries  resnlt  to  the  former  and  his  grantee  from  the 
construction  and  use  of  such  drain." 

In  House  v.  Montgomery,  19  Mo.  App.  170,  the  defendant  was 
given  permission  to  go  over  plaintifiE's  land  if  he  would  build  a  quar- 
ter of  a  mile  of  fence  along  one  side  of  the  way,  and  also  inclose 
j^aintiff's  field.  The  defendant  did  build  the  fence,  and  afterwards, 
with  plaintiff's  consent,  he  planted  a  hedge  fence,  and  cultivated  it 
for  years,  and  used  the  road  across  the  plaintiff's  premises,  with  his 
consent,  continuously  for  10  years.  It  was  held  that  the  plaintiff 
was  equitably  estopped  from  prohibiting  the  defendant  from  further 
using  such  way. 

We  have  thus  referred  to  all  the  cases  cited  which  it  is  claimed  sus- 
tain the  proposition  contended  for  by  the  appellant,  and  fail  to  dis- 
cover that  any  of  them  bear  upon,  or  in  any  manner  refer  to,  the 
questions  involved  in  the  case  at  bar.  We  can  conceive  of  no  prin- 
ciple which  would  justify  a  holding  that  a  mere  consent,  given  with- 
out consideration,  directed  to  a  public  ofScer,  and  which  is  to  be 
made  the  basis  of  his  official  action,  should  be  held  to  be  irrevocable 
before  it  is  presented  to  such  ofBcer  or  acted  upon  by  him.  The 
conclusion  is  reached  that  the  order  appealed  from  is  right,  and  should 
be  affirmed,  with  costs. 

Order  affirmed,  with  costs.  All  concurred,  except  LAUGHUN, 
J.,  dissenting. 

LAUGHUN,  J.  (dissenting).  The  sole  ground  upon  which  the 
liquor  tax  certificate  was  annulled  was  that  at  the  time  of  filing 
his  petition  and  obtaining  the  liquor  tax  certificate  appellant  did  not 
have  the  requisite  consents  of  the  owners  of  buildings  occupied  ex- 
clusively as  dwellings  situate  within  200  feet  of  the  premises  in  which 
the  liquor  traffic  was  to  be  carried  on.  The  undisputed  evidence  on 
the  hearing  before  the  county  judge  showed  that  the  application  for 
the  liquor  tax  certificate  was  duly  verified  by  appellant  on  the  13th 
day  of  July,  1900,  and  that  prior  thereto  he  had  obtained  in  due 
form  the  necessary  consents,  which  he  then  had  in  his  possession, 
of  the  owners  of  adjacent  buildings  required  by  the  statute.  Subse- 
quently, and  on  July  21st,  one  of  such  consenting  property  owners, 
who  owned  two  such  buildings  within  the  prescribed  territory,  filed 
with  the  county  treasurer,  and  delivered  to  appellant,  a  notice  di- 
rected to  them,  and  signed  and  acknowledged  by  her,  reciting  that, 
"after  mature  deliberation  and  consideration,  it  appears  to  me  that 
the  licensing  of  said  party  to  sell  and  retail  liquors  at  that  place  is 
not  to  be  desired,  and  would  be  a  decided  injury  to  the  property 
and  property  owners  in  the  locality,"  and  further  stated  that  she 
thereby  revoked,  canceled,  and  annulled  her  consent  theretofore  given, 
and  thereby  gave  notice  to  whom  it  might  concern  that  she  objected 
to  and  opposed  the  granting  and  issuing  of  such  license.  The  con- 
sent of  this  property  owner  was  essential  under  the  statute.  Be- 
tween the  13th  and  2l8t  days  of  July,  relying  upon  said  consents, 
appellant,  who  was  the  owner  of  the  premises  and  the  building  in 
which  he  contemplated  carrying  on  the  liquor  traffic,  proceeded  to 
6&N.T.S.— 21 
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remodel  the  building,  and  furnish  the  same  for  saloon  pnrposes,  at 
an  expense  of  more  than  |300.  He  originally  intended  to  open  the 
saloon  on  the  1st  day  of  August,  as  is  shown  by  the  recitals  in  the 
consents  and  in  the  application.  Upon  being  serred  with  this  revo- 
cation of  consent,  he  consulted  an  attorney,  and  wrote  to  the  attor- 
ney general  for  advice  in  the  premises.  The  attorney  general  re- 
ferred the  matter  to  the  commissioner  of  excise,  who,  by  a  written 
v;om.munication,  advised  the  appellant  that  it  was  the  opinion  of  the 
excise  department  that  "consents  once  executed  are  not  revocable, 
except  in  case  of  fraud  or  mistake,  and  such  fraud  or  mistake  must 
be  judicially  established,  and  the  consents  thereby  secured  must  be 
canceled  and  annulled  by  the  court,  before  being  treated  otherwise 
than  as  valid  by  ofScials  charged  with  the  duty  of  issuing  certifi- 
cates," and  that  the  county  treasurer  had  no  authority  to  recognize 
the  notice  of  an  intent  to  revoke  the  consent  previously  given.  The 
county  treasurer,  upon  application,  received  similar  advice  from  the 
excise  department.  It  appears  that  thereafter,  and  acting  in  entire 
good  faith,  aj^llant  presented  the  application  and  consents  to  the 
county  treasurer,  and  obtained  the"  liquor  tax  certificate  in  question. 
If,  under  the  circumstances,  the  consenting  property  owner  could  thus 
legally  revoke  her  consent,  then  the  order  appealed  from  is  valid; 
otherwise,  it  is  erroneous,  and  must  be  revoked.  It  is  conceded 
that,  if  appellant  had  filed  the  consents  and  application  on  the  13th 
day  of  July,  or  prior  to  the  21st  day  of  July,  the  attempted  revoca- 
tion would  have  been  a  nullity;  but  it  is  contended  that  until  such 
filing  the  consenting  property  owner  may  revoke  his  consent  at  will, 
and  that  he  cannot  be  deprived  of  this  right  by  any  expenditure  of 
money  or  contract  made  in  reliance  thereon  by  the  applicant  for 
the  liquor  tax  certificate. 

Subdivision  8  of  section  17  of  the  liquor  tax  law,  being  the  pro- 
vision relating  to  such  consents,  provides  as  follows: 

"When  the  nearest  entrance  to  the  premises  described  In  said  statement 
as  those  In  which  trafSc  In  liquor  Is  to  be  carried  on  is  within  two  hundred 
feet,  measured  in  a  straight  line,  of  the  nearest  entrance  to  a  building  or 
buildings  occupied  exclusively  for  a  dwelling,  there  shall  also  be  so  filed 
simultaneously  with  said  statement  a  consent  in  writing  that  such  traffle  in 
liquors  be  so  carried  on  In  said  premises  during  a  terra  therein  stated,  exe- 
cuted by  the  owner  or  owners,  or  by  the  duly  authorized  agent  or  agents  of 
such  owner  or  owners  of  at  least  two-thirds  of  the  total  number  of  such  build- 
ings within  two  hundred  fret  so  occupied  as  dwellings,  and  acknowledged  as 
are  deeds  entitled  to  b^  recorded,  except  that  such  consent  shall  not  be  re- 
quired In  cases  where  s«ch  traffic  in  liquor  was  actually  lawfully  carried  on  In 
said  premises  so  described  In  said  statement  on  the  twenty-third  day  of 
March,  eisrhteen  hundred  and  ninctj'-slx,  nor  shall  such  consent  be  required 
for  any  place  described  in  said  statement  which  was  occupied  as  a  hotel  on 
said  last  mentioned  date,  notwithstanding  such  traffic  In  liquors  was  not  then 
parried  on  thereat.  Whenever  the  consent  required  by  this  section  shall  have 
been  obtained  and  filed  as  herein  provided,  unless  the  same  be  given  for  a 
limited  term,  no  further  or  other  consent  for  trafficking  In  liquor  on  such 
premises  shall  be  i-equired  so  long  as  such  premises  shall  be  continuonsly  occu- 
pied for  such  traffic." 

Section  19  of  the  liquor  tax  law  originally  vested  in  the  county 
treasurer  discretion  to  inquire  into  the  facts  in  the  application,  and 
to  refuse  to  issue  the  certificate  if  he  found  that  they  did  not  war- 
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rant  the  fssriing  thereof.  But  the  section  was  STiftseqnently  amended 
so  that  the  county  treasurer  now  has  no  diacretion,  and  must  issue 
the  certificate  if  ihe  application  in  form  and  in  its  recitals  shows  a 
compliance  with  the  statute.  People  v.  Hoag,  11  App.  Div.  74,  42 
N.  Y.  Snpp.  886;  People  v.  Hilliard,  28  App.  Div.  140,  50  2J.  T.  Supp. 
909.  It  thus  appears  that  these  consents  inure  to  the  benefit  of 
the  owner  of  the  premises  in  which  it  is  intended  to  carry  on  the 
liquor  traffic,  and  that  he  is  entitled  as  a  matter  of  ri^t  to  a  liquor 
tax  certificate  upon  the  production  and  filing  thereof,  together  with . 
an  application  in  due  form,  with  the  county  treasurer.  The  statute 
requires  the  applicant  for  a  liquor  tax  certificate  to  conform  to  all 
of  the  provisions  of  law  entitling  him  to  a  certificate  at  the  time 
of  filing  his  application,  and  requires  tiat  the  county  treasurer  "shall 
at  once  prepare  and  issue"  the  liquor  tax  certificate.  Sections  17-19, 
Liqnor  Tax  Law.  Where  a  property  owner  contemplates  using  his 
premises  for  the  liquor  traffic,  the  first  thing  that  it  is  essential 
for  him  to  know  is  whether  the  owners  of  nei^boring  property  who 
have  a  voice  in  the  matter  will  give  the  necessary  consents.  It 
would  be  hazardous  for  the  applicant  to  incur  a  large  expense  in 
erecting  a  building  for  saloon  or  hotel  purposes,  or  in  fitting  up  his 
premises  for  saloon  or  hotel  purposes,  in  advance  of  obtaining  such 
consents;  and  it  would  be  unjust  to  him  to  be  obliged  to  take  out 
and  pay  for  the  liquor  tax  certificate  long  before  he  would  be  ready 
to  utilize  his  premises  for  the  liquor  traffic.  If  a  hotel  license  be 
desired,  the  building  must  be  ready  for  the  reception  of  guests  be- 
fore filing  the  consebts  or  obtaining  a  certificate.  Section  17,  subd. 
9,  and  section  31.  The  statute  should  be  so  construed  as  to  give 
the  applicant  a  reasonable  time  after  obtaining  and  before  filing  the 
consents  to  construct  a  suitable  building  or  to  make  changes  and 
alterations  in  his  premises  preparatory  to  commencing  business,  and 
without  incurring  the  risk  of  ha\'ing  the  consents  revoked  in  the 
meantime.  The  effect  of  a  transfer  of  title  by  one  who  has  given 
such  consent  before  the  same  is  filed  need  not  now  be  considered. 
The  property  rights  of  the  owners  of  adjacent  premises  are  not  in- 
vaded by  the  opening  of  a  saloon  in  the  neighborhood.  The  owners 
of  neighboring  property  have  only  such  voice  in  the  matter  as  the 
legislature  has  seen  fit  to  confer  upon  them.  Their  rights,  there- 
fore, are  conferred,  defined,  and  limited  by  the  statute.  The  legis- 
lature was  not  obliged  to  require  that  any  consents  of  property  own- 
ers be  obtained  as  a  prerequisite  for  a  liqnor  tax  certificate.  As 
to  premises  used  for  liquor  traffic  at  the  time  of  the  enactment  of 
the  liqnor  tax  law,  it  was  expressly  provided  that  no  consents  of 
property  owners  should  be  necessary,  and  the  court  of  appeals  has 
recently  decided  that  the  right  of  such  owner  to  continue  the  liquor 
traffic  on  such  premises  may  only  be  lost  by  some  act  on  his  part 
indicating  an  intent  to  discontinue  the  liquor  traffic.  Subdivision  2, 
§  24.  and  subdivisions  6  and  8,  §  17,  Liquor  Tax  Law;  In  re  Hawk- 
ins, 165  N.  Y.  188,  192,  58  N.  E.  884.  The  purpose  of  this  exemption 
in  favor  ef  premises  on  which  the  liquor  traffic  was  at  that  time 
conducted  was  to  protect  such  property  owners  as  to  the  money  ex- 
pended in  fitting  the  premises  for  such  traffic.    People  v.  Murray, 
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148  N.  T.  171,  175,  42  N.  E.  684.  Tbs  same  reason  exists  for  pro- 
tecting a  property  owner  who,  after  obtaining  the  statutory  consents, 
has  expended  money  in  good  faith  in  preparing  to  conduct  the  liquor 
traflSc  upon  his  premises.  It  has  been  lield  that  a  liquor  tax  certifi- 
cate constitutes  a  species  of  property,  irrevocable  except  in  the  man- 
ner and  for  the  causes  prescribed  by  the  statute;  transferable  by 
the  holder  thereof,  who  is  entitled  to  the  same  protection  in  its  se- 
curity and  enjoyinent  as  the  owner  of  other  personal  property.  In  re  I 
Lyman,  ICO  N.  Y.  96,  54  N.  E.  577;  Niles  v.  Mathusa,  102  N.  Y.  546,  I 
57  N.  E.  184 ;  In  re  Lyman,  163  N.  Y.  536,  57  N.  E.  745 ;  In  re  Kessler,  > 
163  N.  Y.  205,  57  N.  E.  402.  The  only  grounds  of  revocation  are:  , 
(1)  Material  false  statements  in  the  application;  (2)  that  the  ap- 
plicant was  not  entitled  to  receive  a  liquor  tax  certificate;  or  (3) 
is  not  entitled  to  hold  the  same  on  account  of  some  violation  of  the 
law  or  other  cause.  Subdivision  2,  §  28,  Liquor  Tax  Law.  Here 
there  were  no  false  statements  in  the  application.  In  re  Lyman, 
163  N.  Y.  536,  57  N.  E.  745.  It  was  not  shown  or  contended  that 
appellant,  after  receiving  the  certificate,  violated  any  law  which 
would  justify  its  forfeiture.  Inasmuch  as  appellant  complied  with 
every  requirement  of  the  statute,  and  no  provision  was  made  therein 
for  revoking  consents,  and  the  county  treasurer  had  no  discretion 
with  reference  to  issuing  the  liquor  tax  certificate,  it  would  also 
seem,  at  least  upon  a  literal  reading  of  the  statute,  that  he  was 
entitled  to  receive  the  certificate  at  the  time  it  was  issued  to  him. 
But,  even  if  such  consents  of  property  owners,  before  being  acted 
upon  or  filed,  are  revocable  at  will,  and  without' proof  of  fraud  or 
mistake, — which  need  not  now  be  decided, — yet  when,  as  here,  the 
applicant  has  expended  large  sums  of  money  in  good  faith  relying 
upon  such  consents,  they  may  not  be  revoked  at  pleasure  without 
other  cause  than  that  the  signer  has  undergone  a  change  of  mind  on 
the  subject.  No  provision  is  made  in  the  liquor  tax  law  for  notice 
to  the  signers  of  such  consents  of  the  filing  thereof  with  the  county 
treasurer,  or  for  a  hearing  thereon.  The  privilege  of  consenting  or 
refusing  to  consent  is  personal  to  the  property  owner.  When,  there- 
fore, such  consent  has  been  acted  upon  by  the  person  for  whose 
benefit  it  was  intended,  there  is  no  impropriety  in  holding  that  it 
may  not  be  revoked  to  his  prejudice.  The  consent  was  unlimited 
as  to  the  time  the  liquor  traflBc  was  to  be  carried  on,  and  by  the 
terms  of  the  statute  (subdivision  8,  §  17,  Liquor  Tax  Law)  it  is  not 
revocable — at  least  not  after  having  been  acted  upon — so  long  as 
the  premises  shall  be  continuously  occupied  for  such  traffic.  Prior 
to  the  attempted  revocation  of  the  consents  in  question,  appellant 
had  acquired  a  vested  right  to  apply  for  and  obtain  a  liquor  tax 
certificate,  and,  he  having  also  made  contracts  and  expended  money 
relying  upon  such  consents  and  upon  his  right  to  a  liquor  tax  certifi- 
cate, the  property  owner  is  estopped  from  revoking  her  consent. 
In  re  Washington  St.  (Sup.)  14  N.  Y.  Supp.  470;  Orcutt  v.  Beingardt, 
46  N.  J.  Law,  337;  Sutherland  v.  McKinney,  146  Ind.  611,  45  X. 
E.  1048;  State  v.  Gerbardt,  145  Ind.  439,  44  N.  E..469,  33  L.  R.  A. 
313;  City  of  Buffalo  v.  Chadeayne,  134  N.  Y.  163,  31  N.  E.  443; 
Telephone  Co.  v.  Jersey  City,  49  N.  J.  Law,  303,  8  Atl.  123;  Telegraph 
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C3o.  ▼.  Ballard,  67  Vt  272,  31  Atl.  286;  Railroad  Co.  v.  McLanahan, 
59  Pa.  St.  23;  Wilson  v.  Chalfont,  15  Ohio,  248;  Hodgson  v.  Jeffries, 
52  Ind.  334;  House  v.  Montgomery,  19  Mo.  App.  170.  I  think  that 
the  purpose  of  this  provision  of  the  statute  and  the  proceedings 
required  thereunder  distinguish  this  case  from  the  town-bonding 
cases  where  the  consenting  and  nonconsenting  property  owners  were 
directly  affected  financially,  and  where  it  was  not  contemplated  that 
any  rights  should  become  vested,  or  that  any  action  should  be  taken 
by  interested  parties,  until  after  the  decision  made  by  the  assessors 
OP  county  judge  as  to  the  sufiQciency  of  the  consents.  In  these  cases 
a  hearing  was  had  before  the  assessors  or  county  judge,  and  the  mat- 
ter was  considered  as  a  proceeding  pending  before  those  ofiQcials  to 
determine  whether  the  necessary  percentage  of  the  property  owners 
favored  bonding  the  town  for  the  purpose  of  constructing  a  railroad. 
For  these  reasons  it  was  held  that  each  consenting  or  petitioning 
property  owner  had  the  right  to  withdraw  his  consent  at  any  time 
before  the  application  or  petition  was  finally  acted  upon  by  the  as- 
sessors or  county  judge.  People  v.  Sawyer,  52  N.  Y.  296;  People 
V.  Allen,  Id.  538;  Town  of  Springport  v.  Teutonia  Sav.  Bank,  84  N. 
Y.  403;  Cagwin  v.  Town  of  Hancock,  Id.  532. 

The  order  should  be  reversed,  with  costs  to  appellant,  and  the 
proceeding  dismissed,  with  costs  to  him  also. 


WATTERS  V  JOHN  SIMMONS  C». 
(Supreme  Court,  Appellate  Division,  Second  Department    Marcb  16,  1901.) 

NxaiiioBNCB— CoLLisiOH  ON  CiTT  Street— Evidence. 

Plaintiff  stopped  his  horse  and  wagon  near  the  curb  of  a  city  street,  put 
a  feed  bag  on  his  horse,  and  left  him,  unhitched  and  unattended.  Defend- 
ant's teamster  drove  by  with  a  truck  heavily  loaded  with  iron  pipes. 
There  was  ample  room  to  pass.  After  defendant's  horse  and  the  front 
wheels  of  the  truck  had  passed  plalntlfiC's  horse,  the  latter  shied,  and  a 
shaft  caught  in  the  hind  wheel  of  the  truck,  and  plaintiff's  horse  was 
thrown  and  Injured.  Held,  that  no  negligence  on  the  part  of  defendant's 
teamster  was  shown. 

Goodrich,  P.  J.,  and  Hirschberg,  J.,  dissenting. 

Appeal  from  municipal  court,  borough  of  Richmond,  First  district. 

Action  by  Peter  Walters  against  John  Sinmions  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSOH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

J.  Culbert  Palmer  (John  K.  Berry,  on  the  brief),  for  appellant. 
James  Burke,  Jr.,  for  respondent. 

JENKS,  J.  I  think  that  the  judgment  must  be  reversed.  The  ap- 
peal is  from  a  judgment  of  a  municipal  court  entered  upon  a  ver- 
dict of  a  jury.  The  action  is  brought  to  recover  damages  for  the  neg- 
ligence of  the  defendant's  teamster  in  colliding  with  the  horse  and 
wagon  of  the  plaintiff.  Plaintiff  stopped  his  horse  and  wagon  near 
the  curb  of  Washington  street,  in  the  borough  of  Manhattan,  alighted. 
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pot  a  feed  bag  upon  his  horse,  and  then  left  him  untied  and  unat- 
tended. Thneafter  the  eollision  'Occorred.  The  plaintiff  called  no 
witness  of  the  inception  of  the  accident  His  first  knowledge  thereof 
was  the  sight  of  his  horse  falling,  whereupon  he  ran  over  to  him, 
and  found  him  lying  on  his  back,  and  one  of  the  shafts  of  his  wagon 
fast  in  the  hind  wheel  of  defendant's  truck.  His  other  witness  did 
not  see  the  collision.  He  only  saw  the  hoirse  fall,  that  the  horse  was 
thrown  down,  and  the  fixture  of  the  shafts.  The  defendant's  driver 
testified  that  he  was  carrying  a  load  of  six  tons;  that  he  was  driv- 
ing slowlj;  that  there  was  room  ample  to  pass  the  plaintiff's  horse 
and  vehicle;  and  that  he  had  passed  it  with  his  own  horse,  his  front 
wheels,  and  the  bed  of  his  ti-uck  before  the  accident  occurred. 
Bloomer,  a  defendant's  witness  who  saw  the  accident,  testified  that 
defendant's  truck  had  room  ample  to  pass,  and  had  pertly  passed, 
when  the  plaintiff's  horse,  which  had  the  feed  bag  ovei  his  eyes, 
heard  the  noise  of  the  load  carried  on  the  defendiint's  truck,  which 
was  iron  pipe,  jumped  over  to  tlie  hind  wheel  of  defendant's  truck, 
and  shied.  He  farther  testified  that  the  defendant's  truck  had  passed 
other  wagons  thus  located  in  safety.  Reiss,  also  a  disinterested  wit- 
ness, who  saw  the  accident,  corroborates  Bloomer  in  every  essential 
point.  I  fail  to  see  that  any  testimony  of  the  plaintiff  raised  any 
question  for  the  jury,  unless  it  were  neglij;ent  io  the  defendant's 
servant  to  attempt  to  drive  the  truck  past  the  plaintiff's  horse  and 
wagon  when  there  was  am^de  room  to  pass.  In  any  event,  the  evi- 
dence of  the  defendant  was  so  overwhelming  as  to  warrant  a  reversal 
of  the  judgment,  even  within  the  authority  of  Northridge  v.  Astarita, 
47  App.  Div.  486,  62  N.  Y.  Supp.  441. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  abide  the 
event.  All  concur,  except  GOODRICH,  P.  J.,  and  HHtSCHBEBG, 
J.,  who  dissent. 

(59  App.  Dlv.  207.) 

DEI^LES  T.  OKTSLER. 

(Snpreme  Court,  Appellate  Dlvidon,  Seeond  Department    March  15.  1901.) 

1   DivoRCK— Desrrtioi»--Dfpense — MiscosnrcT  op  Wifk. 

Code  Civ.  Proc.  8  I'a"),  provides  that  the  misconduct  of  plaintiff  shnll 
be  a  defense  In  a  divorce  proceeding.  During  an  extended  absence  of  a 
husband,  one  N.,  a  friend  of  the  husband,  t)ok  his  tneals  with  the  wife 
at  the  residence  of  the  bUBband,  and  the  wife  and  N.  visited  various  re- 
sorts, drank  together  at  the  houses  of  both,  and  conducted  themselves  in 
such  a  manner  as  to  cause  comment  among  the  neighbors.  After  the 
return  of  the  husliand,  he  intercepted  a  loving  letter  written  by  the  wife 
■  to  N.  The  husband  afterwards  sued  for  a  divorce.  On  the  wife  glvliiij 
a  written  statement  that  she  had  borne  no  Improper  relations  uith  N.^ 
and  proniising  not  to  see  him  In  the  future,  the  action  was  dismissed. 
She  afterwards  met  him  In  secret  many  times.  The  husband  then  left 
the  house,  and  refused  to  suiiport  her.  Held,  that  the  misconduct  of  the 
wife  was  a  siitlicient  defense  to  an  action  for  dlvwce  Instituted  by  her 
on  the  grounds  of  desertion. 

■%  Same— Condonation. 

ANiiere  a  husli.ind.  having  no  positive  proof  that  his  wife  Is  guilty  of 
adultery,  settled  a  divorce  suit  on  her  executing  a  written  statement  that 
she  had  no  improper  relations  with  the  co-respondent,  and  agreeinir  not 
to  meet  him  in  tlie  future,  but  she,  however,  continued  to  meet  him  se- 
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cretlr,  held  there  la  no  condonation  which  will  prevent  setting  19  wacU 
tact  as  a  defense  to  an  action  by  the  wife  tor  desertion. 
Hlrschberg,  J.,  dissenting. 

Appeal  from  special  teiin,  Kings  county. 

Suit  by  Lizzie  Deisler  against  Gustav  Deisler  for  a  divorce.  Prom 
a  decree  in  favor  of  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  GhOODEICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Theodore  Baumeister  (Samson  Lachman,  on  the  brief),  for  appel- 
lant. 
^Nathaniel  Ckiheo,  for  respondent. 

WOODWARD,  J.  The  plaintiff  alleges  in  her  complaint,  outside 
of  the  formal  averments  of  marriage,  issue  of  the  marriage,  etc., 
"that  on  or  about  the  said  17th  day  of  August,  1899,  the  defendant 
abandoned  plaintiff,  and  the  home  and  children,  the  above-named 
issue  of  said  marriage,  and  has  ever  since  refused  and  neglected  to 
provide  for  her  and  their  support  and  maintenance,  and  that  plain- 
tiff is  and  has  been  entirely  without  means;  that  defendant  has 
n^lected  and  refused  to  pay  and  liquidate  the  reasonable  and  neces- 
sary bills  for  food,  clothing,  help  hire,  and  other  necessaries  of  plain- 
tiff and  said  children."  The  complaint  alleges  that  the  defendant 
owns  property,  has  money  in  the  bank,  and  that  he  has  a  large  an- 
nual' income ;  demands  that  she  have  judgment  for  a  limited  divorce, — 
that  she  be  granted  leave  to  live  separate  and  apart  from  defend- 
ant and  from  his  bed  and  board,  that  she  be  awarded  the  custody 
of  the  children  and  the  costs  of  this  action.  The  defendant,  answer- 
ing, admits  most  of  the  allegations  of  the  complaint,  with  the  ex- 
ception of  his  annual  income,  and  raises  the  material  issue  by  a 
separate  and  distinct  defense  alleging  conduct  on  the  part  of  the 
plaintiff  which  justified  him  in  leaving  her  and  in  refusing  to  con- 
tribute to  her  support.  Upon  the  trial  the  evidence  was  devoted 
largely  to  the  main  issue,  and  from  the  judgment  entered  in  favor 
of  the  plaintiff  appeal  is  brought  to  this  court. 

There  is  no  question  that  the  defendant  left  the  plaintiff  on  or 
about  the  17th  day  of  August,  1899,  and  that  he  has  since  refused 
to  live  with  her  or  to  contribute  to  her  suppprt;  and  the  only  ques- 
tion necessary  to  determine  upon  this  appeal  is  whetha:,  under  the 
circumstances  developed  by  the  evidence,  the  defendant  is  guilty  of 
desertion  within  the  contemplation  of  the  law.  The  term  "deser- 
tion," as  used  in  the  law  of  divorce,  contemplates  a  voluntary  sep- 
aration of  one  party  from  the  other,  without  justification,  with  the 
intention  of  not  returning.  W^illiams  v.  Williams,  130  N.  Y.  193, 
197,  29  N.  E.  98,  14  L.  R.  A.  220.  The  rule  is  laid  down  in  Massa- 
chusetts that  "the  desertion  of  one  party,  caused  and  justified  by 
the  misconduct  of  the  other,  is  not  the  desertion  of  the  other."  Fera 
T.  Fera,  98  Mass.  155,  156,  citing  I'idfre  v.  Pidge,  3  Mete.  CMass.) 
257.  Section  1765  of  the  Code  of  Civil  Procedure,  which  is  a  re- 
vision of  section  13  of  chapter  102,  Laws  1813,  provides  that  in  ac- 
tions of  this  character  "the  defendant  may  set  up,  in  justification, 
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the  misconduct  of  the  plaintiff;   and  if  that  defence  is  established 
to  the  satisfaction  of  the  court,  the  defendant  is  entitled  to  judg- 
ment"; and  the  courts  have  held  that  "such  ill  conduct  of  the  com- 
plainant is  not  required  to  be  the  cause  of  the  cruelty,  in  order  to 
be  available  to  the  defendant,  but  such  ill  conduct  is,  in  and  of  it- 
self, a  bar  to  the  action."    Doe  y.  Roe,  23  Hun,  19,  26.    The  parties 
to  this  action  were  married  in  1882,  and  resided  in  the  city  of  New 
York.    In  1888  or  1889   the  defendant   in  this   action  met,  in    the 
course  of  his  business  as  an  architect,  one  Carl  Neuendorffer,   and 
subsequently  the  two  became  friends,  living  as  neiglibors  at  612  and 
618  147th  street.    Neuendorffer  had  a  family,  which  he  sent  to  Europe 
in  1894,  and  they  have  not  since  returned.    There  is  no  evidence  to 
show  that  there  was  ever  any  diflSculty  in  the  Deisler  family  nntil 
the  fall  of  the  year  1897.    Mr.  Deisler,  the  defendant,  went  to  Europe 
during  the  summer  of  that  year,  and  during  his  absence  Neuendorffer 
took  his  meals  at  the  Deisler  home.    It  appears  from  the  evidence 
that  Mrs.  Deisler,  the  plaintiff,  was  in  the  habit  of  visiting  varioas 
resorts  with  him;  that  she  had  a  key  to  his  house,  and   that    she 
made  frequent  visits  to  the  home,  both  by  day  and  by  night;  that 
she  drank  with  him,  both  upon  her  own  veranda  and  upon  that  of 
Neuendorffer,  and  generally  conducted  herself  in  such  a  manner  as 
to  excite  comment  among  the  neighbors.    In  November,  1897,  the 
defendant  began  to  be  suspicious  that  matters  were  not  right,  and 
one  evening,  while  Neuendorffer  was  visiting  at  ^is  house,  as  was 
bis  nightly  custom,  defendant's  attention  was  called  to  something 
going  on  in  the  hallway  of  the  house,  his  wife  not  being  in  the  room 
with  them,  and  on  making  an  investigation  be  discovered  a  note, 
acknowledged  to  have. been  written  by  his  wife  upon  an  envelope 
containing  a  letter  to  Neuendorffer  from  his  daughter,  of  which  the 
following  is  a  translation,  the  original  being  written  in  German: 

"Dear  Carl:  Well,  there  was  a  great  scene  last  night  And  he  said  to  me 
I  should  clear  out  at  once,  and  take  my  Hortense  along.  Olga  was  his  child. 
'Aber  nit,'  said  I;  and  the  boys,  too,  belong  to  me,  and  do  not  concern  him. 
He  was  frightened,  and  asked  'Why?'  I  said  because  we  with  the  three  boys 
were  not  married.  Whew,  what  a  fury  he  was  in,  and  I  thought  he  would 
grip  my  throat.  Well,  to-morrow,  1%  o'clock,  we  will  see  each  other.  With 
many  kisses  and  Joy  comes  to  you 

"Your  loving  L. 

^And  will  explain  all — also  about  Marie — excuse  [meaning  pencil]." 

In  February,  1898,  an  action  for  an  absolute  divorce  was  instituted 
by  the  defendant  against  the  plaintiff,  and  from  the  evidence  pro- 
duced upon  this  trial  it  is  diflQcult  to  believe  that  he  would  have  failed 
to  secure  a  judgment  in  his  favor.  On  March  11,  1898,  the  action 
for  divorce  was  discontinued  upon  plaintiff's  signing  a  letter,  the 
terms  of  which  were  agreed  upon  by  the  attorneys  of  the  respective 
parties,  in  which  she  says: 

"I  have  given  the  matter  of  our  proposed  reconciliation  considerable  thonght, 
and,  after  all,  the  trouble  simply  appears  that  you  believe  Mr.  Neuendorffer 
and  I  have  held  Improper  meetings,  and  that  I  have  done  wrong  In  maintaining 
his  acquaintance  against  your  wishes.  On  the  other  hand,  I  maintain  that 
nothing  improper  has  taken  place,  and  that  I  have  done  nothing  harmful, 
unless  it  be  having  continued  to  visit  his  home,  and  meet  him  outside  his 
bouse,  against  your  wishes.    As  I  have  told  you  in  the  presence  of  both  Judge 
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LAcbman  and  Mr.  Randel,  I  now  promise  yon  that  all  relations  between  Mr. 
Carl  Nenendorffer  and  myself  or  the  members  of  my  family  shall  cease;  that 
there  be  no  social  or  other  Intercourse  or  correspondence  between  him  and  me 
or  the  members  of  my  family;  that  I  shall  not  arrange  any  meeting  with  him 
at  any  place  whatsoever,  and  shall  not  agree  to  any  such  meeting;  that  I 
sball  avoid  meeting  him;  and  If,  by  accident,  we  should  ever  happen  to  meet 
at  any  friend's  house,  I  shall  bring  the  meeting  to  a  speedy  close.  I  will  also 
defer  to  your  wishes,  and  have  our  children  cease  visiting  Mr.  Nenendorffer." 

In  spite  of  this  promise,  ihe  evidence  is  overwhelming  that  the 
plaintiff  continued  to  meet  Nenendorffer  without  the  sanction  of  her 
husband,  and  in  June,  1898,  being  made  aware  of  these  meetings, 
the  defendant  left  home,  but  was  subsequently  induced  by  a  Mr. 
Haefelin,  a  mutual  friend,  to  return,  and  another  reconciliation  was 
eflfected.  Subsequently  defendant  moved  his  family  to  Brooklyn, 
and,  although  the  plaintiff  testified  that  she  thought  she  did  i;ot  see 
Nenendorffer  over  in  Brooldyn  until  after  the  defendant  had  left  her, 
she  admitted  that  in  the  early  part  of  the  summer  of  1899,  while 
living  in  Brooklyn,  she  accompanied  Nenendorffer  to  Ft.  Lee.  6he 
says  that  this  was  after  Mr.  Deisler  went  away.  But  Mr.  Hunt, 
■who  was  employed  by  the  defendant  to  watch  his  wife,  testifies  that 
on  the  2d  day  of  July,  1899,  he  "followed  Mrs.  Deisler  from  Brook- 
lyn to  Pt.  Lee;  two  little  girls  were  with  her;  at  125th  street  Mr. 
Carl  Nenendorffer  boarded  the  car,"  etc., — detailing  the  journey  to 
Pt.  Lee,  and  from  there  to  a  place  known  as  "Bender's  Cliffside." 
On  the  9th  day  of  July  he  testifies  to  a  similar  trip,  and  again  on  the 
13th  day  of  August,  a  few  days  before  the  alleged  desertion.  We 
have  passed  hastily  over  the  evidence,  merely  to  show  the  continua- 
tion of  the  conduct  on  the  part  of  the  plaintiff,  omitting  the  details, 
and  to  point  out  that  the  plaintiff  comes  not  with  clean  hands  asking 
for  the  interposition  of  a  oonrt  of  equity. 

The  learned  court  below  appears  to  have  disposed  of  this  action 
npon  the  theory  that  it  was  necessary  for  the  defendant  to  establish 
adultery  on  the  part  of  the  plaintiff  subsequent  to  the  reconciliation 
and  the  withdrawal  of  the  action  for  divorce,,  but  in  this  we  are  of 
opinion  that  the  court  erred.  The  provision  of  Code  Civ.  Proc.  §  1765, 
is  that  "the  defendant  may  set  up,  in  justification,  the  misconduct 
of  the  plaintiff;  and  if  that  defence  is  established  to  the  satisfaction 
of  the  court,  the  defendant  is  entitled  to  judgment."  Upon  a  mo- 
tion to  strike  out  an  allegation  of  a  similar  character  in  the  com- 
plaint in  Crow  v.  Crow,  7  Civ.  Proc.  R.  42,3,  425,  which  was  an  action 
for  separation  on  the  ground  of  cruelty,  the  court  say: 

"As  to  that  part  of  the  third  defense  which  allejres  conduct  with  McCoy 
calculated  to  excite  the  Jealousy  and  Irritate  the  feelinsR  of  the  defendant,  I 
am  inclined  to  adopt  the  language  of  the  chancellor  In  Hopper  v.  Hopper,  11 
Paige.  46,  48.  and  hold  'that  misconduct  on  the  part  of  the  plaintiff,  which 
was  calculated  to  irritate  and  provoke  the  de'fendant,  or  to  excite  his  Jealousy, 
or  to  alienate  his  affections  from  her,  cannot  be  considered  as  useless  and 
Impertinent  in  an  answer  to  a  complaint  which  charges  cruelty  on  his  part.' " 

In  the  case  of  Rose  v.  Rose,  52  Hun,  154,  4  N.  Y.  Supp.  856,  the 
court  cites  Hopper  v.  Hopper,  supra,  and  says: 

"It  seems  to  be  assumed  that  the  conduct  of  the  wife  and  child  may  be 
of  any  character  that  they  choose  to  make  it,  and  the  husband  is  bound  to 
submit.    Tbis,  however,  dpes  not  seem  to  be  the  rule  of  law,  nor  Is  It  the  rale 
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Of  good  morals:  and  a  htwband,  when  called  fipon  to  anavmrr  for  Mb  condttct 
to'wards  his  children,  li  entitled  to  all  the  clrcamBtflDoei  atte&dtng  ttiU  conduct 
and  the  reasons  for  it,  In  order  that  be  may  justify  It  In  the  case  at  bar 
the  defendant  was  refused  this  right  both  In  rcepect  to  13ie  plaintiff  and  to  bis 
child.  A  husband  i»  not  bomnd  to  keep  under  his  roof  a  wife,  no  matter  what 
her  conduct  may  be;  nor  1b  h«  bound  to  leave  his  faouM,  or  Bubnilt  to  her  con- 
duct, whaterer  It  may  be." 

This  was  a  case  in  which  the  defendant  was  charged  with  cruelty, 
the  alleged  cruelty  arising  from  the  defendant's  action  in  refnsing 
access  to  his  faonse  of  a  person  w^om  he  ts^eved  to  Im  unfit  for  tlie 
society  of  his  wife  and  danghter, 

la  the  case  of  Doe  v.  Boe,  23  Hnn,  19, — an  actwn  for  separation 
npon  tlie  groand  of  cruelty, — th«  court  at  special  "term  foand  in  favor 
of  the  plaintiff,  irtio  was  "eo&oeded  to  Iwve  been  gailty  of  adultery, 
the  ill  treatnatent  growing  oat  of  the  tnowledge  of  the  fact  on  the 
part  of  tbe  defendant.    In  reversing  the  jadgmeat,  ttie  conrt  say  that: 

"In  an  action  for  sepaTation,  the  laugxiage  Is  general  that  HI  conduct  may  be 
set  up  as  a  defense.  JJor  Ib  there  anytliing  itj  tbe  Btatut'C  which  Indicates  that 
this  ill  conduct  must  be  of  the  same  Isiud  'nitli  that  tvliich  fonns  the  gronud 
of  complaint  For  instanoe,  the  complaJiit  might  be  based  on  the  abaadon- 
ment  of  the  wife  by  the  husband,  and  his  neglect  to  pcoFlde  for  her.  Could 
there  be  a  better  defense  to  such  a  charge  than  that  the  Wife  was  HP  adulter- 
ess? If  a  husband,  knowing  of  his  wlfe'B  adulteiy,  had  left  her  on  that  ac- 
count and  she  had  brooght  an  action  for  a  separation  under  subdivision  3  of 
section  51  [2  Rev.  St.  p.  147],  would  it  not  be  absurd  to  «ay  that  the  only  de- 
fense which  he  might  set  up  would  be  cruelty  or  abandonment  on  her  part,  and 
that  he  conld  not  show  that  worst  of  all  ill  conduct,  adultery?  Now,  section 
53  allows  111  conduct  to  be  set  up  as  a  defense  in  any  sutt  brought  under  section 
51;  and,  therefore,  whaterer  acts  come  witbin  the  term  'ill  conduct'  In  an  ac- 
tion under  subdirision  8  of  section  £1  must  be  adiniBBible  ia  an  action  brooght 
under  the  other  subdiTialons." 

Actions  for  separation,  whether  'based  on  desertion  or  cruelty,  are 
subject,  under  the  -CoAe  of  Civil  Procedure,  to  the  defense  of  miscon- 
doct;  and  in  cases  of  this  ■character  it  is  important  that  the  court 
know  what  has  been  the  conduct  of  the  wife  towards  the  husband, 
as  well  as  what  has  Jaeen  his  conduct  towards  her,  in  deciding  the 
question  whether  it  is  a  proper  case  for  a  decree  of  separation.  Hop- 
per v.  Hopper,  supra.  The  evidence  in  this  case,  which  was  admitted 
without  objection,  establishes  facts  from  which  it  is  difficult  to  draw- 
any  other  inference  than  tbat  the  plaintiff  was  guilty  of  adultery; 
that  nothing  but  the  adultery  and  the  continued  relations  of  the 
plaintiff  with  Nenendorffer,  against  the  objections  of  her  busband, 
have  caused  the  desertion.  'Oius  her  inisconduct  has  been  the  im- 
mediate cause  of  whatever  the  plaintiff  has  suffered.  Until  she  vio- 
lated her  marriage  vow,  the  parties  bad  lived  together  happily;  at 
least,  there  is  no  evidence  to  the  contrary.  Upon  her,  therefore,  rests 
the  blame  for  their  dissensions,  and  for  the  final  withdrawal  of  the 
defendant  from  the  home.  Doe  v.  Boe,  2.3  Hun,  23.  It  is  not  neces- 
sary to  a  defense  of  an  action  for  separation  that  the  defendant 
should  establish  adultery  on  the  part  of  the  plaintiff.  Misconduct 
which  would  subject  the  defendant  to  humiliation  and  disgrace  in 
the  community,  mailing  him  an  object  of  popular  contempt,  would 
con.stitnte  cruelty  on  the  part  of  the  plaintiff  which  would  forbid 
the  interposition  of  a  court  of  equity  in  her.behalf.    From  the  day 
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•vhsa  Pliny  «dd,  "As  the  cuckoo  deposits  its  eggs  in  the  nests  of 
otlier  birds,  so  the  Bomans  not  unfreqnently  make  mothers  of  the 
wires  of  their  friends"  (book  X,  c.  9),  the  world  has  looked  -with  con- 
tempt apon  the  cuckold,  or  goat,  the  Gredts  applying  the  latter  ap- 
pellation to  the  husband,  tbe  disposition  of  whose  wife  resembled 
that  of  a  female  of  the  same  species  (1  Voltaire,  Philos.  Diet.  18).  To 
condemn  the  defendant  in  this  action;  to  compel  Mm  to  support 
this  woman,  who  testifies  that:  "I  arranged  meetings  witb  Mr.  Neu- 
endorflfer  at  some  place  after  this  divorce  suit  was  stopped.  I  met 
him.  I  meet  him  yet.  I  agreed  to  meetings  with  Wm  that  he  sug- 
gested, when  he  sent  me  word  to  meet  him.  •  •  •  Kept  sending 
for  me  right  along," — ^is  to  woric  a  cruel  injustice  upon  a  man  whose 
only  fault  consists  in  refusing  to  live  with  a  woman  who  persists  in 
conduct  which  must  expose  him  to  the  contempt  of  bis  fellow  men. 
Whether  thecondonement  of  the  offense  which  constituted  the  ground 
for  the  action  for  divorce,  conditioned  upon  the  promise  of  the  plain- 
tiff to  reform  her  conduct,  operates  to  close  the  door  to  this  defend- 
ant of  the  defense  of  that  adulteiy,  is  not,  perhaps,  material.  Her 
conduct,  subsequent  to  the  condonation,  in  refusing  to  cohabit  with 
the  defendant,  and  in  persisting  in  disregarding  his  wishes  and  her 
own  promises,  are  sufBcient  justification  for  his  leaving  the  home  and 
refusing  to  support  her;  and  he  cannot  be  held  to  have  deserted  the 
plaintiff,  within  the  meaning  of  that  term  as  used  in  the  law.  There 
are  authorities,  however,  which  hold  that  there  is  always  an  implied 
promise  on  the  part  of  the  guilty  party  not  to  repeat  the  offense, 
and  that,  where  this  promise  is  violated,  the  right  of  action  is  re- 
vived. In  Jefferson  v.  Jefferson,  168  Mass.  456,  460,  47  N.  E.  123, 
the  court  say: 

'To  revive  a  cause  of  divorce  for  cruelty  It  Is  not  aecessary  that  the  subse- 
qnent  miBconduct  should  be  sufficient  of  itself  to  wan-ant  a  decree  for  divorce 
without  regard  to  the  previous  cruelty.  It  is  euoufrh  If  there  Is  such  frequent 
unkindness  or  persistent  111  treatment  as  to  warrant  a  well-grounded  belief 
that,  if  the  cohabitation  continues,  the  ill  feeling  will  quickly  break  out  In 
acts  of  gross  cruelty." 

See  cases  there  cited. 

In  Gosser  v.  Gosser,  183  Pa.  St.  499,  38  AtL  1014,— an  action 
by  a  husband  for  divorce  for  adultery, — it  appeared  that  libelant  had 
knowledge  of  many  facts  relied  on  in  the  suit  as  evidence  previous 
to  separation  from  his  wife;  but  explanations  which,  while  admit- 
ting gross  improprieties  of  conduct,  denied  actual  guilt,  were  made 
to  him  by  her,  and  accepted  as  satisfactory.  When  explanations 
ceased,  and  the  conclusion  of  innocence  was  no  longer  possible,  he 
left  her,  and  marital  relations  were  not  resumed.  It  was  held  that 
the  defense  of  condonation  was  not  established. 

In  Johnson  v.  Johnson,  14  Wend.  637,  Chief  Justice  Savage,  writ- 
ing the  majority  opinion  of  the  court  of  errors,  says: 

"We  suppose  the  husband  has  been  Ruilty  of  an  ofi'ense  against  hte  wife 
for  which  she  has  a  rislit  to  obtain  a  divori'e.  She  iifterwarcLs  cohabils  with 
him.  By  doing  so  she  virtually  says.  'I  for::ive  you  tiiis  offense  upon  conditinn 
not  only  that  yon  shall  not  repeat  the  oflfii'sc.  but  npon  the  f\irther  condition 
that  you  shall  hereafter  treat  me  witli  ooiijiifrnl  kindness.'  This  is' the  condi- 
tioo  implied  by  law,  and  for  our  pret$eut  purpuric  Is  the  real  agreL-mcnt,  as  mucli 
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SO  as  If  It  had  been  expressed,  or  eyen  rednced  to  writing.  If,  tben,  the  condi- 
tion be  subseq-nently  broken,  Is  she  not  entitled  to  the  penalty,  whatever  that 
penalty  may  be?  Is  she  not  entitled  to  be  remitted  to  her  former  right  of  ac- 
tion, without  reference  to  the  nature  of  the  judgment  which  shall  be  ren- 
dered in  her  favor?  If  condonation  Is  a  part  of  our  law,  and  If  the  Implied 
condition  Is  such  as  I  have  stated  it  (and  neither  proposition  Is  denied),  then 
It  necessarily  follows  that  by  a  breach  of  that  condition  both  parties  are 
placed  In  the  same  situation  as  before  the  condonation.  The  effect  of  the  con- 
donation Is  destroyed  by  the  breach  of  the  condition,  and  the  parties  are  la 
statu  quo, — remitted  to  their  former  rights  and  liabilities." 

In  this  case  the  husband  had  confessed  adultery  to  his  wife  in 
the  presence  of  witnesses.  A  reconciliation  followed,  but  the  hus- 
band continued  to  publicly  associate  with  lewd  and  unchaste  women, 
and  to  treat  his  wife  with  cruelty,  and  it  waa  under  these  circimi- 
stances  that  the  court  used  the  above  language.  The  case  was  de- 
cided by  a  divided  court,  the  majority  concurring  with  the  chief 
justice;  but,  one  of  them  suggesting  that  the  fact  of  condonation 
was  not  established,  the  case  has  been  questioned  as  an  authority. 
Burr  V.  Burr,  10  Paige,  20,  35.  In  the  subsequent  case  of  Hoffmire 
T.  Hoffmire,  3  Edw.  Ch.  173,  the  vice  chancellor  says: 

"The  defendant  admits  he  has  been  guilty  of  adultery,  but  claims,  by  way  of 
defense  or  bar,  the  benefit  of  a  condonation  on  account  of  subsequent  co- 
habitation. The  complainant,  however,  denies  her  knowledge  of  it,  although  it 
Is  evident  she  entertained  strong  suspicions  of  his  infidelity  at  a  time  when  she 
continued  to  cohabit  with  him.  However,  I  consider  the  defendant's  after- 
misconduct,  which  caused  him  to  be  convicted  of  a  felony,  and  sentenced  to  tlie 
state  prison,  operated  as  an  abandonment  of  his  duty  towards  his  wife.  He 
thus,  by  his  own  act,  put  It  out  of  his  own  power  to  provide  for  her.  It  was. 
so  far  as  she  was  concerned,  and  so  far  as  her  domestic  happiness  went,  the 
reverse  of  conjugal  kindness.  In  the  case  of  Johnson  v.  Johnson,  1  Edw.  Ch. 
439,  I  had  the  question  of  condonation  before  me,  and  I  considered  that  cruel 
treatment  after  condonation  would  revive  a  claim  for  divorce  a  vinculo  matri- 
monii. This  case  went  to  the  chancellor,  and  then  to  the  court  of  errors.  14 
Wend.  637.  The  opinion  of  Chief  Justice  Savage  fully  sustains  the  doctrine 
I  put  forth,  but  from  a  note  which  the  reporter  has  added  to  the  case  it  would 
seem  that  the  question  may  still  be  considered  as  an  open  one.  I  am  inclined 
to  stand  by  my  opinion,  confirmed,  as  It  is,  by  the  chief  Justice." 

This  case  was  taken  to  the  chancellor  (7  Paige,  60),  where  it  was 
aflSrmed,  and  a  search  of  the  authorities  fails  to  discover  that  it  has 
ever  been  questioned,  and  the  case  is  cited  as  an  authority  in  Mer- 
rill V.  Merrill,  41  App.  Div.  347,  350,  58  N.  Y.  Supp.  503.  It  is  not, 
however,  necessary  to  go  to  this  extent  in  the  case  now  before  us. 
At  the  time  of  the  alleged  condonation  the  plaintiflf  denied  in  writ- 
ing that  she  had  been  guilty  of  anything  more  than  indiscretions,  and 
disregard  of  the  wishes  of  her  husband,  and  these  faults  she  prom- 
ised to  correct.  The  condonation  cannot,  therefore,  be  said  to  have 
been  made  of  the  offense  of  adultery.  This  was  denied,  and,  although 
the  defendant  knew  of  the  facts  which  were  calculated  to  make  him 
suspicious,  he  was  not  obliged  to  believe  this  evidence  in  the  face 
of  the  denial  of  his  wife.  The  nile  laid  down  by  subdivision  2  of 
section  1758  of  the  Code  of  Civil  Procedure  is  that  "the  forgiveness 
may  be  proved,  either  affirmatively  or  by  the  voluntary  cohabitation 
of  the  parties  with  the  knowledge  of  the  fact,"  and  the  uniform  rule 
of  the  courts  requires  that  some  knowledge  must  exist  sufficiently 
substantial  upon  which  to  base  a  belief,  and  usually  there  must  be 
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some  means  of  making  legal  proof  of  the  commission  of  the  offense 
before  condonation  will  be  implied  from  cohabitation.  Merrill  v. 
Merrill,  supra,  and  authorities  there  cited.  The  defendant  did  not 
have  this  evidence  at  the  time  of  the  alleged  reconciliation.  He 
had  the  wife's  confession  (if  his  evidence  is  credited),  but  this  she 
had  subsequently  denied,  and  she  reiterated  the  denial  in  writing  at 
the  time  of  the  so-called  condonation;  and  it  was  not  until  some 
time  subsequent  to  this  that  the  plaintiff  made  her  admission  to 
others,  and  aided  in  establishing  the  previous  misconduct.  Under 
this  state  of  facts  it  is  difficult  to  understand  how  it  may  be  held 
that  the  adultery  of  the  plaintiff  was  condoned,  while  her  subse- 
quent conduct  in  denying  herself  to  her  husband,  and  secretly  meet- 
ing Neuendorffer,  visiting  strange  physicians  on  mysterious  errands, 
the  nature  of  which  she  refused  to  divulge,  was  clearly  sufficient  to 
warrant  a  court  of  equity  in  refusing  relief  to  the  plaintiff.  It  ap- 
pears from  the  undisputed  evidence  that  the  defendant  is  willing  to 
take  care  of  his  children,  and  it  would  be  anything  but  equitable 
to  compel  him  to  contribute  to  the  support  of  this  woman,  whose 
favors  are  available  only  to  a  false  friend  of  the  defendant. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  final  award  of  costs.  All  concur, 
except  HIBSCHBEBG,  J.,  who  dissents. 


(34  Misc.  Rep.  13.) 

PINB-COFPIN  V.   BRIE   R.   C30. 

(Supreme  Court,  Special  Term,  New  York  County.    February,  1901.) 

IiijUNcrioii  —  Statbubntb  —  Information   and   Belief  —  Sworn   Denials— 
ENOwucDas. 

Where,  on  an  application  bj  a  stockholder  for  an  Injunction  to  restrain 
a  railroad  company  from  purchasing  another  railroad,  all  the  statements 
in  the  complaint  and  moving  affidavits,  except  as  to  the  ownership  of 
stock  and  residence  of  plaintiff,  are  on  Information  and  belief,  and  each 
of  these  statements  which  sets  forth  a  fact  is  met  by  sworn  denial  ou 
knowledge,  the  injunction  should  be  denied. 

Action  by  Richard  Pine-Coffln  against  the  Erie  Railroad  Ck)mpany. 
Application  of  plaintiff  for  an  injunction  denied. 

Thomas  J.  O'Neill,  for  plaintiff. 

George  F.  Brownell  (Francis  Lynde  Stetson,  of  counsel),  for  de- 
fendant. 

FITZGERALD,  J.  Plaintiff  applies  for  an  injunction  restraining 
the  defendant  from  consummating  the  proposed  purchase  from  J. 
Pierpont  Morgan  of  the  assets  of  the  Pennsylvania  Coal  Company. 
The  application  is  based  on  the  complaint,  in  which  it  is  alleged  that 
the  plaintiff  is  the  owner  of  a  trust  certificate  entitling  him  to  100 
shares  of  the  common  stock  of  the  Erie  Railroad;  that  the  holders 
of  such  trust  certificate  are  entitled  to  all  the  privileges  of  stock- 
holders, except  the  right  to  vote;  that  the  Pennsylvania  Coal  Com- 
pany is  the  owner  of  various  coal  mines,  and  also  of  the  stock  of  the 
Erie  &  Wyoming  Valley  Railroad;  that  the  defendant,  the  Erie  Rail- 
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road,  acquired  a  leasehold  interest  in  tbat  portion  of  the  Erie  A 
Wyoming  Railroad  extending  from  Honesdale  to  the  eity  of  Laclca- 
waxen ;  that,  nnder  the  plan  of  reorganization  ot  said  Erie  Railroad, 
J.  Pierpont  Morgan  and  his  associates  were  made  Toting  trustees  of 
the  said  company,  and  that  in  December,  1900,  J.  Pierpont  Morgan 
and  his  partners  purchased  the  whole  or  a  large  majority  of  the 
capital  stock  of  the  Pennsylrania  Coal  Company,  which  carried  with 
it  the  stock  of  the  Erie  &  Wyoming  Valley  R&ilroad  and  the  capital 
stock  of  the  Delaware  Valley  &  Kingston  Railroad,  for  $27,600,000; 
that  thereafter  said  Morgan  and  his  partners  proposed  ta  sell  to  tire 
Erie  Railroad  the  property  purchased  from  the  Pennsylvania  Coal 
Company  for  $32,000,000  bonds  of  the  Erie  Railroad  and  $5,000,00© 
stock  of  said  company;  that  this  arrangement  has  been  ratified  l^y 
the  directors  of  the  Erie  Railroad,  and  is  about  to  be  submitted  t» 
the  stockholders  for  apjwoval  and  ratification.  The  plaintiff  further 
states  that  he  sues  for  himself  and  for  all  other  stockholders  simi- 
larly situated;  that  the  iHt)perty  sought  to  be  sold  to  defendant  is 
not  worth  over  $10,000,000,  and  that  the  same  was  offered  a  few 
years  ago  to  the  Philadelphia  &  Reading  Railroad  for  $20,000,000. 
In  addition  to  his  verified  complaint,  plaintiff  submits  an  affidavit 
in  which  he  states  that  J.  Pierpont  Morgan  ia  a  director,  and  has 
been  for  many  years  one  of  the  voting  trustees,  of  the  Erie  Railroad 
Company,  and  that  he  controls  all  of  the  stock  of  said  company, 
except  100  shares.    Six  affidavits  were  read, in  opposition: 

The  affidavit  of  J.  Pierpont  Morgan,  which  recites  that  he  is  not, 
and  never  was,  a  director  of  the  Erie  Railroad  Company. 

The  affidavit  of  John  W.  Stem,  counsel  and  also  a  stockholder  of 
the  Pennsylvania  Coal  Company,  and  one  of  the  parties  wh©  con- 
ducted to  a  conclusion  the  negotiations  with  Messrs.  J.  Pierpont  Mor- 
gan Sc  Co.  for  the  sale  of  all  stock  of  the  Pennsylvania  Coal  Company, 
the  Erie  &  Wyoming  Valley  Railroad  Company,  and  the  Delaware 
Valley  &  Kingston  Railroad,  in  which  it  is,  among  other  things,  set 
forth  that: 

"The  transaction  could  have  been  carried  through  only  for  cash,  and  until 
after  the  conehislon  of  the  transaction,  and  of  the  public  offer  of  such  prop- 
erty by  Messrs.  J.  P.  Mor^n  &  Co.  to  the  Erie  Railroad  Ootnpany,  the  financial 
ability  of  the  Erie  Railroad  Company  had  not  beeu  established  in  such  manner 
as  to  have  Induced  myself  or  the  principal  vendors  with  whom  I  was  associ- 
ated to  consent  to  transfer  such  property  for  $37,000,000  In  the  said  stock  and 
bonds  of  the  Erie  Railroad  Company.  Upon  my  own  knowledge,  I  would 
state  that  neither  within  a  few  years,  nor  at  any  time,  was  the  same  property 
which  was  sold  to  Messrs.  J.  P.  Morgan  &  Co.,  or  the  property  or  stock  of  the 
Pennsylvania  Coal  Company,  ottered  to  the  Philadelphia  &  Beading  Railroad 
Company  for  $20,000,000,  or  for  any  other  sum,  nor  was  any  offer  of  the  prop- 
erty ever  made  to  any  others.  •  •  •  There  never  has  been  a  time  at 
which,  under  existing  conditions,  the  property  embraced  in  the  sale  to  J.  P. 
Morgan  &  Co.  would  have  been  sold  for  less  than  the  price  charged  therefor." 

Also  the  affidavit  of  William  V.  S.  Thome,  which  is  in  part  as  fol- 
lows: 

"If  the  control  of  the  properties  had  not  been  sold  to  Messrs.  Morgan  & 
Co.,  I  believe  that  it  wonld  have  been 'sold  in  the  near  future  to  other  parties 
having  Interests  adverse  to  the  Erie  Company,  and  that  such  sale  would  have 
resulted  in  great  loss  to  the  business  of  the  Erie  Company,  and  In  a  large 
reduction  In  the  value  of  Its  securities  and  stock." 
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And  the  affldarit  of  Abram  S.  Hetritt,  which  containa  ibe  following 
paragraph: 

"I  believe  tbat  the  purchase  by  the  Erie  Compaa  j  ef  the  stock  of  said  abtwe- 
mentloned  companies  as  f  roposed  ia  In  the'  best  Interest  of,  and  essential  to 
the  continued  prosperity  of,  the  Erie  RaUtoaid  Company,  and  that  the  terms 
of  the  proposed  purchase  from  Messrs.  J.  P.  Morgan  &  Co.  are  fair  and  rea- 
sonable, both  with  respect  to  purchase  price  and  time  and  manner  of  payment, 
and  that  the  acquisition  by  the  Erie  Bailrond  Company  of  the  control  of  these 
properties  would  not  have  been  possible  except  tKiougb  the  inter-rentlon  of, 
and  purchase  by,  Messrs.  J.  F.  Miorgan  &  Co." 

In  addition  to  these  ia  the  affidavit  of  Christopher  Costello  to  the 
following  effect: 

"I  am  a  clerk  ia  the  office  of  i.  P.  Morgan  A  Co.,  wb»  ace  the  transfer  agents 
of  the  stock  trust  certificates  of  the  voting  trustees  oC  the  Erie  Ballroad  Com- 
pany. I  have  charge  of  the  ledgers  in  wliich  are  recorded  the  names  and  the 
holdings  of  the  several  holders  of  such  stock  trust  certificates.  I  liave  made 
careful  examination  of  the  commourstock  ledger,  and  also  of  the  records  of 
later  transfers  (not  yet.  posted),  ani}  I  am  unable  to  find  therein  any  entry  tbat 
Richard  Pfne-Ooffln  Is  the  holder  of  any  common-stock  trust  certiflcates  of  the 
voting  tmstees  of  the  Erie  Ballroad  Company." 

In  reply  to  all  these  sworn  denials  submitted  in  opposition  to  this 
motion,  I  find  an  unsigned  memorandum  which  reads: 

"I  have  been  unable,  with  the  utmost  effort,  to  obtain  the  affidavit  of  any 
of  ttie  then  officers  of  the  Philadelphia  &  Reading  Ballroad  Company  as  to  the 
offer  made  to  them  to  acquire  the  sama  aasetft  now  proposed  to  be  soil  to  the 
Erie  for  many  millions  less." 

This  statement  is  an  abstdnte  abandonment  of  a  moat  material 
averment  in  the  complaint,  and,  in  the  light  of  Mr.  Sterling's  de- 
nial, neither  the  memorandum  nor  the  original  averment  can,  of 
coarse,. be  considered.  In  rejrfy  to  the  affidavit  of  Mb.  Costello,  and 
to  meet  certain  reflections  indulged  in  in  the  argmnent  as  to  the 
good  faith  of  this  proceeding,  plaintiff  sabmlts  an  additional  affida- 
vit, verified  February  11,  1901,  in  wbuch  he  states  that  he  resides  at 
Portledge,  Bideford,  !North  Devon,  England;  that  he  is  the  owner 
of  a  trust  certificate  entitling  him  to  100  shares  of  the  common  stock 
of  the  Erie  Bailroad  Company;  that  he  is  unable  to  give  the  number 
of  exich  certificate,  and  that  it  wa»  bought  for  him,  through  his 
brokers  in  London  (whom*  he  does  not  name),  about  January  20, 
1901.  All  the  statements  except  as  to  the  ownership  of  tlie  stock 
and  the  residence  of  plaintiff  in  the  moving  affidavits  and  the  com- 
plaint are  upon  information  and  belief.  Each  of  these  statements 
which  sets  forth  a  fact  is  met  by  a  sworn  denial  upon  knowledge. 
The  court  would  clearly  not  be  justified  upon  such  a  record  in  grant- 
ing an  injanetion. 

Application  denied. 

(5»  .\pp.  Dlv.  224.) 

MONAHAN  T.  EIDLITZ  et  at 

(Sopreme  Coort,  Appellate  Division,  Second  Department.    March  15,  1601.) 

L  Nbomoencb — Master  and  Sbuvant— Evidence— iNHTurcTioK  to  Jury. 

Defendants  were  erecting  a  building.  Plaintiff's  intes-tate  wsa  working 
for  subcontractors  ojn  the  building.  The  whole  work  was  under  the  direc- 
tion of  defendants'  foreman.  An  employ*?  of  defendants  was  directed  to 
carry  a.  mortar  tab  up  a  ladder  to  a  scaffold  above  where  deceased  was 
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4t  work,  and  was  charged  to  be  very  carefol.  The  foot  of  the  ladder  waa 
not  secured,  and  the  top  rested  against  a  swinging  scaffold.  As  the  man 
reached  the  top,  the  tub  struck  an  Iron  girder,  the  bottom  of  the  ladder 
slipped,  and  the  tub  fell  upon  plaintiff's  Intestate.  BeU,  that  the  Jury 
mlght  fairly  find  that  the  accident  was  caused  by  the  negligence  of  defend- 
ants' servant,  and  the  court  erred  In  directing  a  verdict  for  defendants, 
since  there  was  no  question  of  fellow  servant  or  of  contributory  negli- 
gence. 
S.  Bake — Proximate  Cause — Ihtoluntakt  Act. 

Where  defendants'  servant  was  carrying  a  tub  of  mortar  up  a  ladder, 
and  collided  with  an  iron  girder,  causing  the  ladder  to  slip,  and  the  tub 
fell  on  and  IflUed  plaintiff's  intestate.  It  was  Immaterial  whether  the  tub 
waa  thrown  from  his  shoulder  by  the  force  of  the  blow,  or  he  Involun- 
tarily dropped  it  under  the  influence  of  pressing  danger,  since  In  either 
event  the  proximate  cause  of  the  accident  was  his  so  ascending  the  ladder 
and  permitting  the  tub  to  collide  with  the  girder. 

Woodward,  X,  dissenting. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Annie  Monahan,  as  administratrix  of  the  estate  of  Jamea 
Monahan,  deceased,  against  Otto  M.  Eidlitz  and  another.  From  a 
judgment  for  defendants,  plaintiff  appeals.    Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BERG,  JENKS,  and  8EWELL,  JJ. 

Gilbert  D.  Lamb,  _  for  appellant. 
BYank  V.  Johnson,  for  respondents. 

SEWELL,  J.  This  action  was  brought  to  recover  damages  for 
the  death  of  plaintiff's  intestate,  which  it  is  alleged  was  caused  by 
the  negligence  of  the  defendants.  The  deceased  was  a  laborer,  and 
for  several  years  prior  to  the  14th  day  of  December,  1899,  when  the 
accident  occurred,  had  been  in  the  employ  of  Mulry  &  Son,  and  on 
that  day  was  keeping  the  tinae  of  their  workmen  in  the  basement 
of  a  building  in  the  process  of  erection  on  the  west  side  of  Wash- 
ington street  in  the  borough  of  Manhattan.  The  defendants  were 
the  builders,  and  Mulry  &  'Son  were  employed  by  them.  The  whole 
work  was  under  the  general  supervision  of  one  Shatter,  the  foreman 
of  the  defendants,  who  gave  directions  to.  Connolly,  the  foreman  of 
Mulry  &  Son,  who  then  instructed  their  employes.  Mitchell,  the  in- 
dividual charged  with  the  act  or  acts  which  caused  the  death  of  plain- 
tiff's intestate,  was  in  the  employ  of  the  defendants,  and  on  the  day 
in  question  was  directed  to  carry  a  mortar  or  cement  tub  up  a  lad- 
der to  a  scaffold  above  where  the  plaintifTs  intestate  was  at  work. 
The  tub  weighed  from  50  to  60  pounds,  and  Mitchell  was  charged 
by  a  fellow  workman,  while  on  his  way  to  the  ladder,  to  be  "very 
careful."  The  foot  of  the  ladder  was  not  secured,  and  the  top  rested 
against  a  swinging  scaffold  or  platform.  As  Mitchell  reached  the 
top,  carrying  the  tub  upon  his  right  shoulder,  it  came  in  contact  with 
an  iron  girder  or  projecting  brickwork,  and,  coincident  with  the  col- 
lision, the  bottom  of  the  ladder  slipped  several  feet,  and  tiie  tab 
fell  upon  and  killed  plaintiff's  intestate. 

At  the  close  of  plaintiff's  evidence  the  defendants  moved  to  dismiss 
the  complaint  on  the  ground  that  no  negligence  had  been  shown  on 
the  part  of  the  defendants,  and  the  court  granted  the  motion.    There 


Digitized  by 


Google 


Sap.   Ct.)  MOKAUAM  V.  EIDUTZ.  337 

is  no  question  upon  the  evidence  in  this  case  i-especting  the  negli- 
gence of  fellow  servants,  as  the  deceased  and  the  person  who  caused 
the  accident  were  servants  of  different  masters,  and  consequently  not 
xjo-servants.  Johnson  v.  Navigation  Co.,  132  N.  Y.  576,  30  N.  E.  505; 
Butler  V.  Townsend,  126  N.  Y.  105,  26  N.  E.  1017;  Sanford  v.  Oil  Co., 
118  N.  Y.  571,  24  N.  E.  313.  Neither  is  there  any  question  respect- 
ing the  absence  of  contributory  negligence,  as  it  appears  by  the  evi- 
dence that  the  decedent  was  where  he  had  a  right  to  be,  and  had 
no  reason  to  expect  that  the  tub  would  fall  upon  his  head.  The  only 
question,  therefore,  presented  by  this  appeal  is  whether  the  jury 
would  have  been  justified  in  .finding  that  the  defendants'  servant 
was  negligent.  The  burden  was  upon  the  plaintiff  to  make  it  appear 
so;  and  if,  from  the  evidence,  men  of  ordinary  prudence  and  dis- 
cretion might  differ  as  to  the  character  of  his  acts,  or  if  the  inference 
to  be  drawn  from,  or  the  significance  to  be  attached  to,  the  testi- 
monv  is  doubtful,  the  question  is  one  of  fact  for  the  jury.  Hays  v. 
Miller,  70  N.  Y.  112;  Nolan  v.  SaUroad  Co.,  87  N.  Y.  63.  About  the 
facts  there  was  neither  dispute  nor  contention,  and  the  inquiry,  there- 
fore, is  whether,  measuring  them  by  this  rule,  a  question  was  raised' 
which  ought  to  have  been  submitted  to  the  jury.  We  think  the  evi- 
dence on  the  part  of  the  plaintiff  and  the  inferences  fairly  deducible 
from  it  permitted  the  conclusion  that  the  accident  was  caused  by 
the  negligence  of  the  defendants'  servant  in  ascending,  with  a  heavy 
burden,  a  ladder  placed  and  supported  as  this  one  appears  to  have 
been,  and  in  permitting  the  tub  to  collide  with  the  girder  or  project- 
ing toickwork  with  so  much  force  as  to  cause  the  kidder  to  slip,  or 
to  knock  the  tub  from  his  shoulder.  It  matters  not  whether  the  col- 
lision with  the  girder  or  other  obstacle  forced  the  tub  from  Mitch- 
ell's shoulder,  or  whether  he  dropped  it  involuntarily  under  the  influ- 
ence of  pressing  danger,  as  claimed  by  the  respondents;  for,  in  either 
event,  the  jury  might  very  reasonably  have  concluded  that  the  fall 
was  the  proximate  consequence  of  Mitchell's  failure  to  exercise  proper 
care  in  ascending  the  ladder,  or  to  avoid  contact  with  the  girder 
above  him,  or  of  both  of  said  causes.  If  the  intervening  agency  of 
another,  acting  under  his  best  judgment,  will  not  relieve  a  defend- 
ant charged  with  the  original  act  of  negligence  (Lowery  v.  Railway 
Co.,  99  N.  Y.  158,  1  N.  E.  608),  much  less  would  an  involuntary  act 
of  the  defendants'  servant  relieve  them  from  the  consequence  of  an 
injury  caused  by  his  negligence.  In  all  cases  where  the  defendant 
has  been  held  exempt  it  appeared  that  the  involuntary  act  causing 
the  injury  was  in  no  sense  traceable  to  his  wrongful  or  negligent 
conduct.  We  do  not  think  it  can  be  said  in  any  just  sense  that  the 
fall  of  the  tub  was  the  proximate  cause  of  the  injury.  A  proximate 
cause  is  the  efficient  cause,  and  one  that  necessarily  sets  the  other 
causes  in  operation.  It  is  not  always  the  cause  nearer  in  time  and  place 
to  the  accident,  for  that  is  sometimes  merely  incidental  to  a  superior 
or  controlling  agency.  It  is  only  when  causes  are  independent  of 
each  other  that  the  nearer  is,  of  course,  to  be  charged  with  the  dis- 
aster. The  a.  R.  Booth,  171  U.  S.  450,  19  Sup.  Ct.  9,  43  L.  Ed.  234. 
From  the  facts  established  by  the  evidence,  and  from  the  circum- 
stances surrounding  the  occasion,  it  appears  that  the  efficient,  and 
eON.YJS.— 22 
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therefore  proximate,  canse  of  the  death  of  plaintiff's  intestate  was 
the  act  of  Mitchell  in  ascending  the  ladder  and  permitting  the  tub 
to  collide  with  the  girder  or  brickworli,  which  it  may  be  assumed 
caused  the  ladder  to  dip  and  the  tub  to  fall  upon  and  kill  the  plaintiff's 
intestate,  as  there  is  no  reason  to  suppose  or  believe  that  withoat 
the  operation  of  these  causes  the  accident  would  have  occurred. 
However  this  might  be,  it  cannot  be  said  that  such  a  conclusion  is 
destitute  of  justiflcatiou,  or  that  the  jury  would  not  have  drawn  that 
inference.  We  think,  therefore,  that  the  dismissal  of  the  complaint 
was  error,  for  which  the  judgment  must  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event  All  concur,  except  WOODWAJRD, 
J.,  who  dissents. 


'•» 


W(X)DWARD,  J.  (dissenting).  Giving  to  the  plaintiff  the  most 
favorable  view  which  may  be  taken  of  the  evidence,  the  rule  to  which 
she  is  entitled  upon  a  nonsuit,  I  am  unable  to  discover  anything  in 
the  facts  which  would  warrant  any  other  disposition  than  that  made 
by  the  learned  court  below.  Tte  plaintiff's  theory  of  the  case  is  that 
On  the  14th  day  of  December,  1899,  her  intestate  was  in  the  employ 
of  Thomas  Mulry  &  Son,  contractors,  who  were  engaged  in  carting 
out  dirt  and  bringing  in  loam  to  the  basement  of  a  building  in  the 
course  of  construction  at  the  comer  of  Bank  and  Washington  streets, 
and  that,  while  so  employed,  a  tub,  carried  upon  the  shoulders  of  one 
of  the  defendants'  servants,  who  was  mounting  a  ladder,  fell  upon 
him,  producing  death.  It  is  ui^ed  that  this  tub,  being  in  the  con- 
trol of  defendants'  servants,  and  falling  upon  one  who  was  not  a 
fellow  servant,  and  who  was  lawfully  within  the  building,  brings  the 
<ase  within  the  rule  which  requires  the  defendant  to  assume  the  bur- 
den of  explaining  the  accident ;  but  the  evidence  fails  to  support  the 
theory  on  which  the  case  is  predicated.  There  is  no  evidence  which 
would  justify  a  jury  in  reaching  the  conclusion  that  the  plaintiff's 
intestate  was,  at  the  time  of  the  accident,  in  the  employ  of  Thomas 
Mulry  &  Son.  No  member  of  this  firm  is  called;  no  one  testifies  to 
the  fact.  There  is  some  evidence  that  the  deceased  had  a  time  book 
in  his  pocket  at  the  time,  and  that  he  had,  at  other  periods,  kept 
the  time  of  some  of  the  men  employed  by  this  firm;  but  the  time 
book  is  not  shown  to  have  been  the  book  belonging  to  the  alleged 
employers,  it  is  not  produced  in  evidence,  and  the  most  that  can 
be  said  is  that  the  jury  might  have  guessed  that  he  was  employed 
in  the  manner  claimed.  The  allegation  of  the  complaint  upon  this 
point  is  that  at  the  time  of  the  accident  "the  said  James  Monahan 
was  lawfully  and  prudently  in  or  about  the  basement  of  said  structure 
below  said  servant  and  ladder,"  and  the  defendants  answer  that  as 
to  this  thoy  have  no  knowledge  or  information  sufficient  to  form  a 
belief,  and  "the  plaintiff  has  not  afforded  the  evidence  to  support  the 
complaint.  So  far  as  we  have  information,  it  is  not  at  all  certain 
that  the  plaintiffs  intestate  was  lawfully  upon  the  premises;  that 
he  was  not  a  fellow  servant  of  the  person  whose  alleged  negligence 
caused  the  accident,  or  that  the  defendants  owed  him  any  duty  what- 
ever. The  accident  happened,  not  to  one  in  the  highway,  but  to 
one  upon  private  premises;   and  the  defendants  owed  him  no  duty 
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^"1  unless  he  was  rightfully  there  (Larmore  v.  Iron  Co.,  101  N.  T.  391, 
' '■  4  N.  E.  752),  and  in  such  a  position  as  to  give  some  notice  to  the 
defendants  and  their  servants  of  his  presence.  So  far  as  the  evi- 
dence discloses,  he  may  have  been  a  mere  trespasser.  He  is  not  men- 
tioned in  the  testimony  as  having  been  present  until  the  very  mo- 
ment of  the  accident,  and  the  only  evidence  bearing  upon  his  right 
to  be  there  is  found  in  the  testimony  of  persons  who  had  known  of 
his  having  been  employed  by  Thomas  Mulry  &  Son,  and  the  fact  that 
a  time  book,  not  shown  to  belong  to  any  one  in  particular,  was  found 
in  the  coat  pocket  of  deceased  after  his  death.  Neither  the  foreman, 
nor  any  member  of  the  firm  of  Thomas  Mulry  &  Son,  is  called  in 
support  of  the  complaint,  nor  is  any  reason  suggested  why  they  were 
not  called.  The  gravamen  of  the  action  is  the  alleged  negligence  of 
the  defendants,  through  their  servants,  and  negligence  which  will 
entitle  the  plaintiff  to  recover  is  the  disregard  of  some  duty  which 
the  defendants  owed  to  her  intestate.  In  the  absence  of  evidence  to 
show  that  the  plaintiff's  intestate  was'  not  a  mere  trespasser,  the 
plaintiff  has  failed  to  show  that  the  defendants  owed  him  any  de- 
gree of  care;  and,  eveii  if  the  action  of  Mitchell,  defendants'  serv- 
ant, was  negligent  as  to  those  lawfully  in  the  building,  it  cannot 
avail  this  plaintiff.  She  is  required  to  show  by  a  preponderance  of 
evidence  that  the  defendants  owed  her  intestate  some  duty  which 
they  have  failed  to  discharge,  and  she  has  gone  no  further  in  this  di- 
rection than  to  show  that  her  intestate  was  killed  while  in  the  base- 
ment of  the  building,  which  the  defendants  admit  they  were  con- 
structing. While  the  jury  might  speculate  upon  the  probability  that 
plaintiff's  intestate  was  lawfully  within  the  building  under  circum- 
stances which  imposed  the  duty  of  exercising  reasonable  care  upon 
the  part  of  the  defendants  not  to  do  him  an  injury,  there  is  no  ade- 
quate legal  evidence  of  this  essential  fact,  and  the  reiterated  rule 
found  in  the  case  of  Laidlaw  v.  Sage,  158  N.  Y.  73,  97,  52  N.  E.  679, 
G87,  44  L.  R.  A.  216,  225,  that  "there  must  be  sufficient  proof  to  sus- 
tain the  claim  of  the  party  upon  whom  the  onus  rests,  and  that  mere 
conjecture,  surmise,  speculation,  bare  possibility,  or  a  scintilla  of 
evidence  is  not  enough,"  forbids  that  the  plaintiff  should  be  allowed 
to  submit  her  evidence  to  the  jury.  But  was  the  defendants'  serv- 
ant guilty  of  negligence,  assuming  the  plaintiff's  intestate  to  have 
been  in  a  position  demanding  the  exercise  of  reasonable  care  on  the 
part  of  defendants  towards  him?  The  evidence  shows  that  there 
was  a  ladder  leading  from  a  lower  floor  or  foundation  to  a  platform 
above.  There  is  nothing  to  indicate  whether  this  ladder  was  put 
in  place  by  the  defendants  or  by  some  of  the  other  pei'sons  employed 
about  the  building.  There  is  no  evidence  of  any  laok  of  care  in  the 
construction  of  the  ladder,  nor  of  any  defect  in  the  materials,  nor 
does  it  appear  that  any  precautions  usually  taken  to  insure  the  safety 
of  ladders  used  as  this  one  was  being  used  were  neglected.  There  is 
no  evidence  that  it  was  negligent  for  a  laborer  to  undertake  to  climb 
this  ladder  with  a  tub  upon  his  shoulder.  On  the  contrary,  the  in- 
ference may  be  gathered  from  the  evidence  that  this  was  customary 
in  the  carrying  on  of  the  work  of  constniction,  the  tub  being  used 
for  carrying  or  containing  the  cement  required  in  laying  up  the  walls. 
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It  is  clear,  then,  that  no  negligence  has  been  shown  on  the  part  of 
Mitchell,  the  defendants'  servant,  up  to  the  time  that  he  reached  the 
top  of  the  ladder.  At  this  point  the  tub  came  in  contact  with  some 
part  of  the  building,  though  whether  with  suflacient  force  to  produce 
the  accident  does  not  appear,  the  foot  of  the  ladder  slipped,  and 
Mitchell,  to  save  himself  from  a  fall,  let  go  of  the  tub,  and  grabbed 
hold  of  a  pipe  or  some  other  projection  near  at  hand,  while  the  wit- 
ness put  his  foot  against  the  ladder  to  prevent  its  coming  dow^n. 
The  tub,  in  falling,  struck  plaintiff's  intestate  on  the  head,  killing 
him.  Clearly,  within  the  rule  recognized  and. approved  in  Laidlaw 
V.  fiage,  supra,  Mitchell  cannot  be  said  to  have  been  negligent  in 
dropping  the  tub,  under  the  circumstances.  It  is  not  even  shown 
on  the  part  of  the  plaintiff  that  Mitchell  had  any  reason  to  believe 
that  plaintiff's  intestate  was  present,  or  in  any  danger  from  the 
falling  of  the  tub,  and,  if  he  had,  the  law  recognizes  the  right  of 
selfrpreservation,  and  asserts  the  doctrine  that,  where  it  is  a  ques- 
tion whether  one  of  two  men-  shall  suffer,  each  is  justified  in  doing 
the  best  he  can  for  himself.  Laidlaw  v.  Sage,  158  N.  Y.  90,  52  K. 
E.  679,  44  L.  B.  A.  216,  and  authorities  there  cited.  This  is  not  a 
case  of  the  unexplained  falling  of  some  missile  within  the  control 
of  the  defendants.  The  entire  matter  is  fully  explained,  in  so  far  as 
the  direct  cause  of  the  accident  is  concerned ;  and  there  is  no  evi- 
dence to  show  that  the  defendants  or  their  servants  neglected  any 
duty  which  they  owed  to  this  plaintiff's  intestate,  or  that  they  or 
their  servants  acted  in  a  careless  or  reckless  manner  in  perform- 
ing the  work  for  which  we  may  assume  they  were  under  contract. 
Under  the  circumstances  disclosed  by  the  plaintiff's  evidence,  there 
was  no  case  for  the  jury,  and  the  case  was  properly  disposed  of  by 
the  trial  court. 

The  judgment  and  order  appealed  from  should  be  afSrmed,  with 
costs. 

(58  App.  DlY.  488.) 

CLOWES  ▼.  BEBCKMANNS  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    March  22,  1901.) 

L  Appeal— When  Lies. 

An  appeal  does  not  lie  from  an  order  overruling  a  demurrer. 

Si  Specific  Pebkormancb— Administrator's  Contract— Enforcement  against 
Heir. 

Specific  performance  of  a  specialty  contract  for  the  settlement  of  a  co- 
partnership business,  executed  by  the  administrator  of  a  deceased  part- 
ner without  naming  the  heirs  or  referring  to  their  Interest,  and  requiring 
nothing  to  be  done  by  them,  cannot  be  enforced  against  an  heir,  nor  can 
such  heir  be  made  a  party  to  the  contract  by  an  allegation  that  she  au- 
thorized the  administrator  to  make  it. 
Rumsey,  J.,  dissenting. 

Appeal  from  special  term,  New  York  county. 
Action  by  Gteorge  H.  Clowes  against  Estelle  L.  Berckmanns  and 
others.     From  an  interlocutory  judgment  and  an  order  overruling 
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defendant  Berckmanns*  demorrer  to  the  complaint,  she  appealB.    Be- 

Argued  before  VAN  BRUNT,  P.  J.,  and  EUMSEY,  PATTEBSON, 
O'BRIEN,  and  INGEAHAM,  JJ. 

Ira  D.  Warren,  for  appellant. 
George  E.  Morgan,  for  respondent 

PATTERSON,  J.  The  defendant  Berckmanns  demnrred  to  the 
complaint  in  this  action  on  the  ground  that  as  to  her  it  did  not 
state  facts  snfBcient  to  constitute  a  cause  of  action.  The  demurrer 
was  overruled,  and  from  the  order  and  the  interlocutory  judgment 
she  appeals. 

The  appeal  from  the  order  must  be  dismissed.  An  appeal  does 
not  lie  from  such  an  order.  The  action  is  for  the  specific  perform- 
ance of  a  contract  which  had  been  partially  executed;  the  plaintiff 
alleging  that  he  had  complied  with  some  of  its  important  require- 
ments, so  far  as  they  related  to  acts  to  be  done  by  him.  It  is  al- 
leged that  the  plaintiff  and  one  Edward  P.  Randolph,  prior  to  De- 
cember, 1898,  were  co-partners  in  business  in  the  city  of  New  York, 
and  that  that  co-partnership  carried  on  a  yery  extensive  and  valu- 
able business,  and  was  possessed  of  property  and  assets  of  very  great 
value;  that  Edward  F.  Randolph  died  in  December,  1898,  leaving  a 
last  will  and  testament,  which  was  duly  admitted  to  probate  in  the 
city  of  New  York,  and  in  and  by  which  the  defendant  Obadiah  W. 
F.  Randolph  was  appointed  executor.  The  will  of  the  testator  is 
set  forth  in  the  complaint,  and  it  appears  thereby  that  such  testator 
gava  certain  legacies,  but  made  no  disposition  of  his  residuary  es- 
tate, but  died  intestate  in  regard  thereto ;  that  the  defendant  Obadiah 
W.  F.  Randolph  was  appointed  administrator  with  the  will  annexed. 
It  is  set  forth  that  a  lai^e  portion  of  the  property  and  estate  of 
which  the  testator  died  intestate  was  his  undivided  interest  or  share 
in  the  property  and  assets  of  the  co-partnership  of  which  he  and 
the  plaintiff  were  the  members.  It  is  further  alleged  in  the  com- 
plaint that  the  defendant  Berckmanns  is  one  of  the  next  of  kin,  and 
entitled  to  share  in  the  residuary  estate.  The  complaint  further 
states  that  in  or  about  the  month  of  July,  1899,  for  the  purpose  of 
securing  and  preserving  the  property  and  assets  of  the  co-partner- 
ship, and  the  value  of  the  good  wMl  of  the  business,  and  the  respective 
interests  therein  owned  and  possessed  by  the  plaintiff  and  by  the 
defendants  as  administrator  and  as  legatees  under  the  said  last  will 
and  testament  and  as  next  of  kin  and  legal  representatives  of  said 
Edward  F.  Randolph,  deceased,  and  for  the  purpose  of  effecting  a 
division  of  said  assets  and  property,  and  for  the  purpose  of  adjust- 
ing and  settling  the  account  between  "this  plaintiff,  as  surviving 
partner  of  said  co-partnership,  and  the  estate  of  Edward  F.  Ran- 
dolph, deceased,  this  plaintiff  and  the  said  Obadiah  W.  F.  Randolph, 
on  his  own  behalf  and  as  administrattor  with  the  will  annexed  as 
aforesaid, -and,  as  plaintiff  is  informed  and  believes,  as  the  attorney 
in  fact  and  agent  of  each  of  the  above-named  defendants  other  than 
himself,    •    •    •    and  thereto  by  them  and  each  of  them  in  that 
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behalf  and  for  that  purpose  theretofore  duly  authorized  and  empow- 
ered, made  and  entered  into  an  agreement  whereby  it  waa,  among 
other  things,  agreed,"  and  then  follow  the  terms  of  an  agreement. 
It  is  further  alleged  that  in  and  by  said  agreement  so  as  aforesaid 
made  and  entered  into  by  and  between  the  plaintiff  and  said  Obadiah 
W.  F.  Eandolph  indiTidually  and  as  administrator  as  aforesaid,  and 
as  agent  and  attorney  in  fact  as  aforesaid,  and  as  an  inducement 
to  and  the  consideration  for  the  agreement  of  this  plaintiff  to  trans- 
fer the  assets,  property,  and  good  will  of  said  firm,  it  was  further 
agreed  by  the  said  Obadiah  W.  F.  Randolph,  on  his  own  behalf,  and 
as  such  administrator,  and  as  attorney  in  fact  and  as  agent  of  the 
other  defendants  as  aforesaid,  that  he  woald  do  certain  things  spe- 
cifically set  forth  in  the  complaint.  The  complaint  further  alleges 
that  thereafter,  pursuant  to  the  terms  of  the  agreement,  and  on  or 
about  August  1,  1899,  the  plaintiff  did  certain  things  in  perform- 
ance of  the  agreement,  and  thereupon  "the  said  Obadiah  W.  F.  Ban- 
dolph,  for  himself,  and  as  administrator,  and  as  such  attorney  in 
fact  and  agent  for  all  of  said  defendants  other  than  himself,  *  •  *  * 
and  thereto  by  them  and  each  of  them  specially  authorized  and  em- 
powered, made,  executed,  and  delivered  to  this  plaintiff  an  agree- 
ment in  writing,  dated  August  1,  1899,  in  accordance  with  and  em- 
bodying and  setting  forth  in  detail  the  terms  and  provisions  of  the 
agreement  so  as  aforesaid  made  by  him  with  this  plaintiff,  being  a 
part  of  the  consideration,  as  aforesaid,  for  the  acts  and  things  agreed 
to  be  done  and  which  had  been  done  by  this  plaintiff  in  and  about 
the  aforesaid  transfer  of  said  property,  a  copy  of  which  agreement 
is  hereto  annexed,  marked  'A,'  and  made  a  part  hereof,  and  refer- 
ence is  hereby  made  thereto  with  the  same  force  and  effect  as  if 
fully  set  forth  herein."  Annexed  to  the  complaint  is  an  agreement 
under  seal,  dated  the  Ist  day  of  August,  1899,  between  the  plaintiff 
and  Obadiah  W.  F.  Randolph,  as  administrator  with  the  will  an- 
nexed of  Edward  F.  Bandolph,  late  of  the  city  of  New  Yorli,  de- 
ceased, and  that  agreement  is  executed  under  the  seal  of  both  par- 
ties to  it;  but  no  mention  is  made  therein  of  any  of  the  parties 
defendant  in  this  action  other  than  Obadiah  W.  F.  Bandolph,  and 
its  whole  tenor  and  elTect  is  to  constitute  merely  a  contract  under 
seal  between  the  administrator  and  the  plaintiff.  The  complaint 
contains  proper  and  sufficient  allegations  to  maintain  an  action  for 
specific  perfoiTuance  against  the  'administrator.  The  relief  prayed 
for  is  as  follows: 

"Wherefore,  and  Inasmuch  as  the  plaintiff  has  no  ade(]iiate  remedy  at  law 
for  the  damages  he  has  sustained  and  suffered  through  the  refusal  of  said 
defendants  to  keep  and  perform  their  said  agreement  of  August  1.  1809  [that 
being  the  sealed  instrument],  he  prays  the  aid  of  this  court  that  the  said 
defendants,  and  each  and  every  of  them,  may  be  adjudged  and  decreed  to 
■speciflcally  perform  the  terms  of  their  said  agreement"  etc. 

It  is  apparent  that,  giving  construction  to  all  the  allegations  of 
this  complaint,  the  plaintiff  has  sought  to  enforce  specific  perform- 
ance of  a  sealed  instrument,  a  copy  of  which  is  annexed  to  the  com- 
plaint, and  no  other  contract.  There  are  allegations  indicating  that 
other  parties,  including  the  defendant  Berckmanns,  assented  to  Ban- 
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dolph,  administrator,  making  the  contract;  but  those  allegations  are 
not  sufficient  to  charge  that  there  was  an  independent  enforceable 
contract  made  by  them  preceding  the  execution  of  the  sealed  instru- 
ment. All  that  took  place  before  the  execution  and  delivery  of  that 
instrument  relates  merely  to  an  acquiescence  of  those  other  parties 
in  the  assumption  by  the  administrator  with  the  will  annexed  of  the 
obligations  to  which  he  bound  himself  by  the  written  contract.  All 
that  was  agreed  to  by  the  other  parties  antecedent  to  the  execution 
of  that  written  contract  was  that  the  administrator  might  settle 
the  co-partnership  business  on  the  terms  embodied  in  the  written 
agreement;  and  the  whole  structure  of  the  complaint,  including  the 
prayer  for  relief,  indicates  that  the  plaintiffs  right  to  specific  per- 
formance is  founded  upon  the  specialty,  he  seeking  to  make  the  de- 
fendant Berciananns  and  others  interested  as  distributees  of  the 
residuary  estate  parties  to  the  action  because  of  their  having  agreed 
to  certain  things  afterwards  contracted  for  by  the  administrator 
with  the  will  annexed.  All  that  wa^  understood  between  the  plain- 
tilT  and  the  persons  interested  in  the  residuary  estate  was  subse- 
quently embodied  in  the  contract  of  the  administrator,  who  alone 
covenanted  for  the  performance  of  its  provisions.  Such  being  the 
nature  of  the  cause  of  action,  as  we  construe  the  complaint,  Mrs. 
Berckmanns  is  not  a  necessary  or  proper  party.  Bpeciflc  perform- 
ance could  not  be  required  of  her,  nor  is  she  liable  upon  the  instru- 
ment. There  was  no  independent  contract  made  by  her  by  which 
she  undertook  to  do  anything,  and  she  cannot  be  made  a  party  to 
the  sealed  instrument  by  the  allegation  that  she  authorized  the  ad- 
ministrator to  make  the  contract  he  did  make  with  the  plaintiff 
for  the  settlement  of  the  co-partnership  business.  The  action  is  for 
the  specific  performance  of  the  sealed  instrument,  and  the  contract 
entered  into  is  the  contract  of  the  administrator  alone.  Schaefer 
V.  Henkel,  75  N.  Y.  378;  Briggs  v.  Partridge,  64  N.  Y.  357.  In  that 
contract  the  demurrant  is  not  named,  nor  is  her  interest  referred  to, 
nor  is  there  anything  required  to  be  done  by  its  terms  which  can 
be  done  by  any  other  person  than  tlie  administrator.  We  are,  there- 
fore, of  the  opinion  that  the  demurrer  should  have  been  sustained. 
The  interlocutory  judgment  must  be  reversed,  and  the  demurrer 
sustained,  with  costs  in  this  court  and  in  the  court  below,  but  with 
liberty  to  the  plaintiff,  on  payment  of  such  costs,  to  amend  the  com- 
plaint within  20  days  after  notice  of  taxation  and  entry  of  order 
npon  this  appeal.  The  appeal  from  the  order  is  dismissed,  with  $10 
costs. 

VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  INGRAHAM,  JJ.,  con- 
cur.   RUMSEY,  J.,  dissents. 
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(58  App.  Dly.  625.) 

KAISEB  T.  HAMBURG-BREMEN  FIRE  INS.  CO.  OP  HAMBURG  & 

BREMEN  et  aL 

(Snpreme  Oonrt,  Appellate  Dlylalon,  Fourth  Department    March  12, 1901.) 

1.  Ihsurahcb — Fire  Powct— Arbitratton— Prkjudicbd  Appraiser— Fraud. 
A  fire  policy  provided  that,  In  the  event  of  disagreement  as  to  the 
amount  of  loss,  the  question  should  be  determined  by  disinterested  arbi- 
trators. An  agent  representing  several  companies  interested  in  plaintltTg 
loss  represented  that  W.  was  a  business  man,  who  had  never  appraised  a 
loss  for  any  of  the  companies,  and  he  was  selected  by  the  agent  as  the 
company's  appraiser.  As  a  matter  of  fact,  W.  was  a  professional  ap- 
praiser, and  the  agent  knew  that  he  had  done  appraising  for  companies. 
Including  those  interested;  and  another  agent,  who  had  heard  the  repre- 
sentation made  to  plaintiff,  knew  W.  to  have  been  occupied  for  several 
years  In  appraising,  but  did  not  communicate  his  knowledge  to  plaintiff. 
W.  and  the  appraiser  selected  by  plaintiff  (the  latter  having  no  experience) 
visited  the  premises,  and  found  that  the  steam-beating  plant  and  plumbing 
were  so  completely  destroyed  that  no  notion  of  their  former  value  could  be 
formed  from  a  view.  The  appraisers  refused  to  receive  any  information 
from  an  employe  of  W.  as  to  the  value  of  the  plant,  and  no  notice  was 
given  the  Insured  of  the  time  and  place  of  the  meeting  of  the  appraisers. 
Held  that,  it  appearing  the  award  was  Inadequate,  the  same  would  be  set 
aside  because  of  a  prejudiced  arbitrator  having  been  fraudulently  lmp38ed 
on  plaintiff. 

S.  Bamh— Mbbtino  of  Arbitrators— Notice  to  Ikbdrkd. 

An  insured  should  have  notice  or  knowledge  of  the  meeting  of  the  ap- 
praisers of  his  loss,  and  an  opportunity  to  draw  their  attention  to  the 
items  of  loss  and  make  representations  concerning  the  nature  thereof. 

S.  Samb. 

The  appraisers  selected  to  determine  the  amount  of  loss  suffered  by 
Insured  are  not  generally  obliged  to  give  Insured  any  formal  notice  of  the 
time  and  place  of  their  meeting,  or  to  hear  evidence. 

4.  Sauk — Inadequacy  of  Award. 

Where  the  appraisers  selected  to  determine  the  amount  of  loss  suffered 
by  insured  In  a  Are  policy  awarded  $3.0.31,  and  In  a  suit  by  Insured  tt> 
have  the  award  set  aside  on  the  ground  that  the  companies'  agent  frandn- 
lently  represented  to  him  that  a  certain  appraiser  was  an  unprejudiced 
one,  and  the  referee  found  damages  amounting  to  $3,930.28.  and  the  plain- 
tiff's evidence  showed  that  the  loss  was  In  excess  of  the  latter  sum.  the 
award  was  so  much  below  the  loss  as  to  sustain  a  decision  setting  thf 
award  aside;  It  appearing  that  the  contention  as  to  the  appraiser  was 
well  taken. 

5.  Same— Agents. 

Where  an  agent  representing  several  Insurance  companies  Interested  In 
a  fire  loss  fraudulently  reprosonted  to  Insured  that  the  appraiser  selected 
by  the  agent  was  an  unprejudiced  one,  and  a  certain  company,  whom  the 
agent  did  not  represent  at  the  time,  afterwards  signed  the  appraisal 
agreement,  the  award  was  void  as  to  such  company. 
8.  Same- Evidence  of  Custom. 

Where  an  agent  representing  several  Insurance  companies  fraudulently 
stated  to  Insured  that  an  appraiser  selected  hy  him  was  unprejudiced, 
in  a  suit  by  Insured  against  one  of  the  companies  evidence  that  the  agent 
stated  that  he  was  acting  for  all  the  companies,  and  as  to  the  custom 
of  insurance  adjusters  who  first  arrive  to  represent  the  other  companies, 
was  erroneously  admitted. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Jacob  Kaiser  against  the  Hamburg-Bremen  Rre  Insnr- 
ance  Company  of  Hamburg  &  Bremen  and  others.  From  a  judg- 
ment in  favor  of  plaintiff,  defendants  appeal.    AfiQrmed. 
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Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
LIAMS, and  LAUGHLIN,  JJ. 

D.  N.  McNaughtan  and  Seward  A.  Simons,  for  appellants. 
Moses  Shire,  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  to  set  aside  an  award  made  by 
appraisers  appointed  pursuant  to  the  arbitration  clause  contained 
in  a  standard  insurance  policy,  and  to  recover  on  the  policy  for  a 
fire  loss.  The  referee  found  tiiat  the  plaintiff's  signature  to  the  ap- 
praisal agreement  was  procured  through  fraud,  and  that  consequently 
said  agreement  and  the  award  made.thereunder  were  void,  and  should 
be  vacated  and  set  aside.  The  policy  provides  that  the  loss  or  dam- 
age shall  be  ascertained  or  estimated  according  to  the  "actual  cash 
value"  of  the  property  at  the  time  of  the  fire,  "with  proper  deduc- 
tions for  depreciation,  however  caused,"  and  shall  in  no  event  exceed 
what  it  would  then  cost  the  insured  to  repair  or  replace  the  same 
with  material  of  like  kind  and  quality.    It  further  provides  that: 

"In  the  event  of  dlsagt-eement  as  to  the  amount  of  loss,  the  same  shall,  as 
above  provided,  be  ascertained  by  two  competent  and  disinterested  appraisers, 
— the  Insured  and  this  company  each  selecting  one, — and  the  two  so  chosen 
shall  first  select  a  competent  and  disinterested  umpire.  The  appraisers  to- 
gether shall  then  estimate  and  appraise  the  loss,  stating  separately  sound  value 
and  damage,  and,  falling  to  agree,  shall  submit  their  differences  to  the  um- 
pire; and  the  award  in  writing  of  any  two  shall  determine  the  amount  of  such 
loss.  The  parties  thereto  shall  pay  the  appraiser  respectively  selected  by 
tbem,  and  shall  bear  equally  the  expense  of  the  appraisal  and  umpire." 

The  appraisal  agreement  was  executed  by  plaintiff,  this  defendant, 
and  three  other  insurance  companies  interested  in  the  loss,  viz.  the 
British-American  Insurance  Company,  the  Svea  Assurance  Company, 
and  the  Fire  Association  of  Philadelphia.  The  appraisal  was  de- 
manded by  one  Locke,  who  at  that  time  was  authorized  to  represent 
all  of  these  companies  excepting  this  defendant.  The  evidence  pre- 
sented in  behalf  of  plaintiff  was  suflBcient  to  authorize  a  finding  that 
Locke  represented  to  plaintiff  that  Vanderwerf,  the  appraiser  named 
by  him,  was  a  business  man  residing  in  Rochester,  and  not  a  pro- 
fessional appraiser  for  insurance  companies;  that  he  had  never  ap- 
praised for  any  of  the  companies  interested  in  this  loss;  and  that 
be  was  a  proper  man  to  act  as  appraiser.  Plaintiff  was  not  ac- 
quainted with  Vanderwerf  or  with  his  business,  and  relied  upon 
these  representations,  and  did  not  discover  their  falsity  until  after 
the  appraisal.  It  was  shown  upon  the  trial  that  Vanderwerf's  prin- 
cipal business  for  the  past  four  or  five  years  had  been  representing 
insurance  companies  in  appraising  their  losses,  and  that  he  had  dur- 
ing this  time  made,  on  an  average,  100  such  appraisals  annually. 
It  also  appeared  that  Locke  knew  that  Vanderwerf  had  represented 
this  defendant  and  the  Fire  Association  of  Philadelphia  as  appraiser 
at  least  once,  and  the  British-American  Insurance  Company  often, 
and  possibly  50  times.  Locke  also  knew  that  Vanderwerf  had  sel- 
dom acted  as  appraiser  for  the  insured,  and  that  for  many  years 
be  had  frequently  represented  insurance  companies  as  appraiser. 
i^turtevant,  the  general  agent  of  the  Svea  Company,  who  was  present 
at  the  negotiations  for  the  appointment  of  appraisers,  and  heard 
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the  representations  made  by  Locke,  testified  that  Vandenverf,  to 
his  knowledge,  had  for  the  past  six  or  seven  years  acted  most  of  the' 
time  as  appraiser  for  flre  insurance  companies;  bat  he  did  not  com- 
municate this  knowledge  to  plaintiff.  Fessenden,  a  special  agent 
of  insurance  companies,  who  had  often  employed  Vanderwei'f,  con- 
sidered him  a  "good  man,"  who  "does  fairly  well  by  the  insurance 
companies."  Before  the  presentation  of  any  proofs  of  loss  or  meet- 
ing the  plaintiff,  or  attempting  in  any  manner  to  negotiate  a  settle- 
ment, Locke  and  Sturtevant  determined  to  urge  an  appraisal,  agreed 
upon  Vanderwerf  as  the  appraiser  for  the  companies,  and  prepared 
an  appraisal  agreement. 

In  Bradshaw  v.  Insurance  Co.",  137  N.  Y.  137,  32  N.  E.  1055,  where 
it  was  represented  to  the  insured  that  an  appraiser  named  by  the 
company  was  "entirely  disinterested  and  indifferent,"  when,  as  a 
matter  of  fact,  he  had  frequently  represented  the  same  and  other 
companies,  the  court  held  that  the  clause  in  the  policy  calling  for 
"competent  and  disinterested"  appraisers  means  one  who  is  not  "bi- 
ased or  prejudiced,"  and  that  in  view  of  the  representations  a  ques- 
tion of  fact  was  presented, — as  to  whether  the  appraiser,  in  view  of 
his  having  so  often  acted  for  the  defendant  and  other  insurance 
companies,  was  disinterested;   and  the  court  say: 

"I  tblnk  tbe  evidence  In  this  case  Is  ample  to  Justify  the  finding  of  the 
court  that  the  representations  were  niade.  that  they  were  false,  that  they 
Induced  the  consent  to  the  appointment  of  the  appraiser,  and  that  he  was  not 
disintprostod.  While  it  may  be  true  that;  lu  the  appointment  of  these  apprais- 
ers pneh  party  nominates  some  one  who  m.iy  be  supixised  friendly  to  the  side 
nomluatinK  him,  yet  he  should  at  the  same  time  be  disinterested,  or,  in 
other  worda,  fair  and  unprejudiced.  The  duties  of  these  appraisers  are  to 
give  a  Just  and  fair  award, — one  which  shall  honestly  and  fairly  represent  the 
real  loss  actually  sustained  by  reason  of  the  Are;  and  It  Is  not  the  duty  of 
either  appraiser  to  see  how  far  he  can  depart  from  that  purpose  and  still 
obtain  the  consent  or  agreement  of  liis  associate,  or,  In  case  of  his  refusal, 
then  of  the  umpire.  It  is  proper  and  to  be  expected  that  all  the  facts  which 
may  be  favorable  to  the  party  nominating  him  shall  he  brought  out  by  tbo 
appraiser,  so  that  due  weight  may  be  given  to  them;  but  the  appraiser  Is  In 
no  sense,  for  the  purpose  of  an  appraisal,  the  agent  of  the  party  appointing  oi 
nominating  him,  and  he  remains  at  all  times  under  the  duty  to  be  fair  and 
unprejudiced,  or.  In  the  language  of  the  policy,  disinterested.  When  a  false 
statonient  Is  made  in  regard  to  the  attitude  of  a  proposed  appraiser,  for  the 
pui-pose  of  Inducing  consent  to  his  appointment,  which  is  In  that  way  obtained, 
and  where  concealment  is  praoflc-ed  in  regard  to  his  real  attitude  to  the  com- 
pany nominating  him.  and  when  In  fact  lie  Is  net  disinterested,  good  ground 
is  shown  for  setting  aside  an  appraisal  which  Is  gro.ssly  below  the  actual  loss 
sustained,  altliough  it  has  been  concurred  In  and  agreed  to  by  .the  appraiser 
nominated  by  the  Insured.  *  •  •  Whether  this  agreement  for  appraisers 
be  determined  to  be  an  arbitration  or  not  is  Immaterial.  The  parties,  in  the 
policy,  had  stated  what  kind  of  appraisers  were  to  be  appointed;  and  each 
party  had  the  right  to  l)ellevc  that  any  specific  representation  of  the  other  as 
to  any  material  fact  In  regard  to  a  proposed  appraiser  being  disinterested  were 
true  and  might  be  relied  on,  and  If  they  turned  out  false,  under  the  circumstan- 
ces herein  alleged  and  found,  a  good  cause  of  action  was  proved." 

•  If  the  facts  already  adverted  to  are  not  sufficient  to  sustain  a 
finding  that  Vanderwerf  was  not  a  disinterested,  unbiased,  unpreju- 
diced apjjraispr,  the  finding  may  be  supported  by  the  conduct  of  the 
appraisers.  The  appraiser  designated  by  the  plaintiff  was  inexperi- 
enced.    Ue  and  Vanderwerf  met  and  visited  the  ruins  one  afternoon 
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in  the  absence  of  plaintiff.  According  to  the  testimony  of  one  of 
plaintiff's  employtJs  in  charge,  which  they  deny,  he  attempted  to 
make  representations  and  explanations  to  them  concerning  the  steam- 
heating  appliances  and  plmubing,  which  were  so  completely  destroyed 
that  no  accurate  judgment  as  to  their  condition  and  value  before 
the  fire  could  be  formed  by  a  mere  view  or  observation  at  that  time, 
and  the  appraisers  refused  to  receive  any  information.  The  evi 
dence  tended  to  show  that  plumbing  and  steam-heating  appliances 
in  the  second  and  third  stories  of  the  building  had  been  put  in  new 
within  two  years  at  a  cost  of  ?1,100,  which  was  the  fair  value  of 
the  work  and  materials,  and  they  were  a  total  -loss.  The  appraisers 
estimated  the  cost  value  of  these  items  at  $2i50,  and  deducted  there- 
from about  21  per  cent,  for  depreciation.  One  of  the  appraisers 
admitted  that  this  valuation  was  wholly  guesswork,  as  they  could 
not  see  the  plumbing,  and  could  tell  very  little  about  the  steam  heat- 
ing. It  was  a  hasty  appraisal,  occupying  only  about  2^  hours,  and 
there  was  very  little  disagreement  between  the  appraisera.  Vander- 
werf  insisted  on  a  reduction  from  the  cost  value  of  the  buildmgs 
and  fixtures  as. estimated  by  them  of  25  per  cent,  for  depreciation, 
and  the  appraiser  named  by  plaintiff  considered  this  too  high,  and 
they  compromised  upon  $800,  or  about  21  per  cent.  The  buildings 
had  been  repaired  and  improved  quite  extensively  within  two  years 
before  the  fire,  and  there  was  evidence  tending  to  show  that  they 
were  practically  as  good  as  new.  The  havoc  wrought  by  the  fire  was 
such  that  the  appraisers  could  not  determine  accurately  by  view 
the  extent  and  nature  of  these  improvements,  and  the  condition  of 
repair  that  the  building  was  in,  and  they  made  no  inquiry  concern- 
ing the  same. 

It  was  contended  that  plaintiff  had  no  notice  of  the  time  and  place 
of  the  meeting  of  the  appraisers,  but  the  evidence  fails  to  show 
whether  he  had  notice  or  not;  and  the  burden  was  doubtless  upon 
him  of  showing  want  of  notice,  if  he  were  seeking  to  set  aside  the 
award  upon  that  ground.^  Kutler  v.  Mayor,  etc.,  1  Hill,  489.  But  the 
sole  ground  upon  which  plaintiff  seeks  to  avoid  the  award  is  fraud, 
and  the  failure  to  give  notice  can  have  no  bearing,  excepting  upon 
the  question  as  to  the  misconduct  of  the  appraisers.  The  rule  at 
common  law,  and  under  the  statute  and  Code,  requiring  notice  to  the 
parties  of  the  meeting  of  arbitrators,  and  an  opportunity  to  present 
evidence  (Halstead  v.  Seaman,  82  N.  Y.  27;  Day  v.  Hammond.  57  N. 
Y.  479),  has  not  been  applied  with  strictness  in  all  cases  of  insur- 
ance appraisals.  Such  appraisals  are  regarded  as  still  more  in- 
fonnal,  and  the  appraisers  are  not  obliged  to  give  the  claimant  any 
formal  notice  or  to  hear  evidence, — at  least,  not  in  all  cases;  and  yet 
it  is  quite  clear  tliat,  unless  the  insured  waive  it,  he  must  either  have 
notice  or  knowledge  of  the  meeting  of  the  appraisers,  and  an  oi)iior- 
tunity  to  draw  their  attention  to  the  items  of  his  loss,  and  make 
representations  and  explanations  to  them  concerning  the  nature 
thereof,  and  thus  insure  a  consideration  of  his  entire  claim,  and 
guard  against  omissions  and  misconduct.  Linde  v.  Insurance  Co., 
50  N.  Y.  Super.  Ct.  362;  Remington  Paper  Co.  v.  London  .\ssur. 
Corp.,  12  App.  Div.  218,  43  N.  Y.  Supp.  4;{1;    Strome  v.  Same,  20 
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App.  Div.  571,  47  N.  Y.  Supp.  481,  affirmed  in  162  N.  T.  627,  57  IS. 
E.  1125;  Fleming  v.  Assumnce  Co.,  75  Hun,  530,  27  N.  Y.  Supp.  488  j 
Enright  v.  Insurance  Co.  (Sup.)  15  N.  Y.  Supp.  893;  De  Groot  v. 
Insurance  Co.,  4  Rob.  (N.  Y.)  504,  citing  Elmendorf  y.  Harris,  5 
Wend.  516,  which  was  reversed  in  23  Wend.  628;  Insurance  Co.  v. 
Moore  (Tex.  Civ.  App.)  46  S.  W.  1131;  Stemmer  v.  Insurance  Co., 
33  Or.  65,  49  Pac.  588,  53  Pac.  498.  Notwithstanding  the  observa- 
tion of  the  court  in  Fleming  y.  Assurance  Co.,  supra,  to  the  effect 
that  insurance  appraisers  are  not  authorized  to  take  evidence,  it 
would  seem  that  as  to  items  of  property  wholly  destroyed,  or  other- 
wise not  visible  or  open  to  inspection,  the  appraisers  must  act  upon 
information  or  evidence,  for  otherwise  they  could  not  make  a  just 
estimate  of  the  loss.  We  think  it  is  a  fact  that  may  be  taken  judi- 
cial notice  of  that  it  is  usual  and  customary  for  the  owner  or  his 
representative  to  make  statements  to  the  appraisers,  and  their  fail- 
ure in  this  instance  to  listen  to  such  statements  is  some  evidence 
ii)  support  of  the  contention  that  Vanderwerf  was  not  an  nn^weju- 
diced,  unbiased,  and  disinterested  appraiser.  Halstead  v.  Seaman, 
82  N.  Y.  27;  Van  Cortlandt  v.  Underbill,  17  Johns.  405;  Insurance 
Co.  V.  Moore  (Tex.  Civ.  App.)  46  S.  W.  1131;  Strome  v.  Assurance 
Corp.,  20  App.  Div.  571,  47  N.  Y.  Supp.  481.  We  are  therefore  of 
opinion  that  the  findings  of  the  referee  that  plaintifTs  signature  to 
the  appraisal  agreement  was  procured  by  false  representations,  upon 
which  he  relied,  are  warranted  by  the  evidence,  and  that  Vanderwerf 
was  not  an  unbiased,  unprejudiced,  disinterested  appraiser. 

The  next  question  is  whether  the  award  is  so  inadequate  that  it 
should  be  set  aside.  It  is  urged  that  by  the  language  herein  quoted 
from  the  Bradshaw  Case  the  court  of  appeals  laid  down  the  rule  that 
the  award  must  be  "grossly  below  the  actual  loss  sustained,"  to  re- 
quire that  it  be  set  aside.  This  language  is  not  to  be  taken  liter- 
ally. If  the  appraisal  agreement  is  void,  and  substantial  damages 
have  been  sustained,  it  must  be  that  the  property  owner  may  have 
an  action  to  set  aside  the  award  and  recover  his  damages;  but  in 
the  present  case  the  appraisers  awarded  plaintiff  |3,031,  while  the 
referee  has  found  that  his  damages  amounted  to  ?3,930.28,  being 
1899.28  more  than  the  award.  If  this  finding  be  supported  by  the 
evidence,  it  is  manifest  that  the  award  was  even  grossly  inadequate, 
if  that  were  necessary.  Plaintiff's  evidence  showed  that  his  loss 
was  far  in  excess  of  the  amount  awarded  by  the  referee,  and  is  ample 
to  sustain  the  decision  in  this  regard. 

The  appellant  in  this  case  contends  that  the  award  made  by  the 
appraisers  cannot  be  set  aside,  as  against  it,  even  though  plaintiff 
was  induced  to  sign  the  agreement  through  the  fraud  of  Locks,  in- 
asmuch as  Locke  did  not  represent  it,  and  was  not  authorized  to 
act  in  its  behalf.  The  evidence  indicates,  but  does  not  clearly  show, 
that  the  appraisal  agreement  was  sent  to  this  defendant's  agent  by 
Locke  for  approval  and  signature  after  plaintiff  had  signed  and  for- 
warded it  to  Locke.  It  does  not  appear  that  this  appellant  knew  of 
the  representations  made  by  Locke.  It  is  urged  on  behalf  of  respond- 
ent that  the  insurance  company,  by  subsequently  signing  the  ap- 
praisal agreement,  acknowledged  or  ratified  Locke's  authority  to  rep- 
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resent  it.  If  the  appraisal  agreement  be  a  joint  contract,  then  it  is 
dear  that,  plalntifTs  signature  having  been  obtained  by  the  fraud 
of  one  of  the  parties,  the  agreement  would  be  wholly  void.  I  think 
the  same  result  follows  even  if  it  be  a  several  agreement.  Both 
public  policy  and  justice  forbid  that  the  insurance  company  should 
be  permitted  to  enjoy  the  fruits  of  this  appraisal  agreement,  when 
the  plaintiff's  consent  thereto  was  obtained  by  fraud.  Were  it  not 
for  the  ft'aud  and  deception  practiced  upon  him,  plaintiff  would  not 
have  signed  the  agreement.  His  signature  having  been  procured  by 
fraud,  even  though  it  be  not  the  fraud  of  this  appellant,  we  know  of 
no  principle  of  law  or  equity  which,  under  such  circumstances,  pre- 
cludes him  from  repudiating  the  contract  upon  discovering  the  fraud, 
at  least  where  there  are  no  facts  which  work  an  estoppel.  While 
no  case  is  cited,  and  I  find  none  directly  in  point,  it  seems  quite  clear, 
upon  principle,  that,  while  appellant  may  not  be  responsible  for  the 
fraud,  it  cannot  hold  plaintiff  to  the  contract,  inasmuch  as  his  con- 
sent was  fraudulently  obtained.  Dunning  v.  Leavitt,  85  N.  Y.  30,  35; 
Fairchild  v.  McMahon,  139  N.  Y.  290,  34  N.  E.  779.  If  this  rule  be 
not  adopted,  the  door  will  be  left  wide  open  for  the  perpetration  of 
fraud.  An  irresponsible  company  may  send  an  irresponsible  agent 
to  negotiate  an  appraisal  agreement  for  the  benefit  of  itself  and 
other  solvent  companies,  and,  through  misrepresentations,  with  which 
it  would  be  diflBcult  to  connect  the  solvent  companies,  secure  the  ap- 
pointment of  an  improper  appraiser.  An  award  thus  made  would  fix 
the  liability  of  the  solvent  companies  to  the  assured  if  the  rule  con- 
tended for  by  appellant  should  be  applied.  It  was  doubtless  error 
to  receive,  under  objection  and  exception,  the  evidence  that  Locke 
stated  that  he  was  acting  for  all  the  insurance  companies,  and  as  to 
the  custom  of  the  insurance  adjusters  who  first  arrived  to  represent 
the  other  companies.  Locke's  authority  to  represent  this  appellant 
was  not  established  by  his  own  declarations  nor  by  any  custom ;  but. 
in  the  view  we  have  taken  of  the  question,  these  errors  are  immate- 
rial. The  other  exceptions  urged  upon  our  attention  have  been  ex- 
amined, but  they  do  not  present  reversible  error  or  require  extended 
consideration. 

It  follows  from  these  views  that  appellant  is  not  entitled  to  the 
benefit  of  the  appraisal  agreement,  and  that  the  judgment  appealed 
from  should  be  afiSrmed,  with  costs.  All  concur;  ADAMS,  P.  J., 
and  McLENNAlf,  J.,  in  result  only. 


(58  App.  DiT.  482.) 

WUNCH  V.  SHANKLAND. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    March  12,  1901.) 

L  Appbai/ — Nbw  Triai.— Refusal— Order— Notice. 

Code  Civ.  Proc.  8  1351,  provides  that  an  appeal  must  be  taken  within 
30  days  after  service  on  the  attorney  for  appellant  of  a  copy  of  the  order 
appealed  from,  and  a  written  notice  of  the  entry  thereof.  Held  that, 
where  the  record  did  not  show  that  a  notice  of  the  order  denying  a  motion 
for  a  new  trial  was  served,  on  appellant's  attorney,  an  appeal  from  the 
order  will  not  be  dismissed  on  the  ground  that  notice  of  the  appeal  was 
served  too  late. 
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2.  Tkadb  TTnioiw— Action  Fon  Discharok— Qcestioh  vor  Court. 

Plaintiff  alleged  that  he  was  employed,  as  an  expert  machinist,  to  keep 
typesetting  machine^  In  repair,  and  that  on  his  Refusal  to  become  a  mem- 
ber of  a  typographical  union  the  typesetters  threatened  to  strike,  whldi 
resulted  In  plaintiff's  dlsmlssaL  There  was  no  dispute  as  to  the  facts. 
BeU,  that  the  question  whether  plaintiff  was  entitled  to  recover  under 
the  allegations  was  for  the  court 

IL  Appeal— Record— R«vikw—Deci8I0II  of  Trial  Court— Exception. 

Where  the  facts  were  not  disputed,  and  the  trial  court  decUed  that 
plaintiff  was  entitled  to  recover  under  the  allegations  of  the  complaint,  the 
appellate  division  has  power  to  review  the  decision,  though  there  were 
no  proper  exceptions  in  the  record. 

4.  Same— Appeal  from  Order. 

Where  the  facts  were  not  disputed,  and  the  trial  court  decided  that 
plaintiff  was  entitled  to  recover  under  the  allegations  of  the  complaint 
an  appeal  from  an  order  denying  a  new  trial  was  sufficient  to  present  the 
decision  of  the  trial  court  for  review. 

0.  Labor  Orgahization— Nonunion  Workmen — Dismissal. 

Plaintiff  alleged  that  he  was  a  skilled  machinist,  employed  In  keeping 
typesetting  machines  in  repair,  and  that  the  typesetters  threatened  to 
strike  because  of  plaintiff's  refusal  to  Join  the  typographical  union,  and 
that  in  consequence  of  such  threat  plaintiff  was  discharged.  Ueld.  that 
plaintiff  was  not  entitled  to  recover  damages  occasioned  by  his  discharge 
from  the  members  of  the  typographical  union  which  ordered  the  typeset- 
ters not  to  continue  to  work  with  plaintiff,  since  the  defendants  did  not 
infringe  any  legal  right  of  plaintiff  or  commit  any  tmlawful  acts. 

Appeal  from  trial  term,  Erie  county. 

Action  by  Edward  Wunch  against  David  Shankland,  as  president 
of  Typographical  Union  No.  9.  From  a  judgment  in  favor  of  plain- 
tiflT,  defendant  appeals.    Keversed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
LIAMS, and  LAUGHLDf,  JJ. 

Tracy  C.  Becker,  for  appellant. 
Thomas  F.  Uoyd,  for  respondent. 

WILLIAMS,  J. .  There  does  not  appear  to  have  been  service  of 
any  notice  of  entry  of  order  denying  motion  for  a  new  trial,  so  as 
to  limit  the  appellant's  time  to  appeal  therefrom  under  section  1351 
of  the  Code  of  Civil  Procedure.  The  only  notice  was  of  entry  of 
"order  of  judgment."  The  appeal  from  such  order  is  properly  here, 
therefore,  and  cannot  be  dismissed  on  the  ground  that  the  notice  of 
such  appeal  was  served  too  late. 

The  action  was  brought  to  recover  damages  sustained  by  plaintiff 
by  reason  of  his  discharge  from  employment  with  the  proprietor  of 
the  Buffalo  Evening  News,  alleged  to  have  been  procured  by  the 
members  of  the  defendant,  an  unincorporated  association,  consist- 
ing of  more  than  seven  persons.  The  allegation  in  the  complaint 
was,  that  such  members,  "acting  pursuant  to  a  resolution  passed 
by  the  said  Union,  and  each  of  said  members  acting  in  concert  with 
all  the  others,  and  conspiring  together  to  accomplish  their  object, 
maliciously  and  by  threats  and  intimidation,  or  other  unlawful  means, 
exerciised  on  the  business  manager  of  this  plaintiff's  employer,  the 
said  Edward  H.  Butler,  secured  plaintilfa  discharge  from  his  em- 
ployment as  machinist  for  the  said  Edward  H.  Butler,  thus  depriving 
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plaintiff  of  his  occupation  and  means  of  livelihood,  to  plaintifTs  dam-  • 
age  in  the  sum  of  |5,000."  This  allegation  was  denied  by  the  an- 
swer, and  the  issue  thus  raised  was  tried  before  the  court  and  Jury. 
After  the  evidence  was  given,  the  court  decided,  as  matter  of  law, 
that  a  cause  of  action  had  been  established,  and.  left  only  the  ques- 
tion of  the  amount  of  damages  to  the  jury.  There  was  practically 
no  dispute  as  to  the  facts.  The  court  very  properly  held  that  the 
question  as  to  plaintiff's  right  to  recover  was  for  the  court,  and  not 
for  the  jury.  Whether  the  court  correctly  solved  that  question  favor- 
ably to  the  plaintiff  is  the  point  to  be  determined  here.  The  court 
on  appeal  has  power  to  review  that  decision,  even  if  there  are  not 
proper  exceptions  found  in  the  record,  and  we  think  this  is  a  case 
in  which  such  power  should  be  exercised.  If  the  judgment  is  con- 
trary to  the  law,  upon  undisputed  facts,  it  should  not  be  permitted 
to  stand.  And,  more  than  this,  an  appeal  from  an  order  denying 
a  motion  for  a  new  trial  would  ordinarily  bring  such  a  question  up 
for  review. 

The  facts  appearing  from  the  evidence,  so  far  as  essential  to  be 
stated  for  the  purposes  of  the  question  under  review,  are  as  follows: 
The  plaintiff  was  a  skilled  machinist  employed  in  the  oflflce  of  the 
Buffalo  Evening  News,  to  take  care  of  and  keep  in  repair  the  type- 
setting machines  there  in  use.  He  was  not  a  typesetter  himself. 
He  was  a  memlier  of  the  International  Association  of  Macliinists. 
The  foreman  printer  and  all  the  typesetters  and  other  compositors 
in  the  office  were  members  of  Typojitraphical  Union  No.  9,  of  which 
the  defendant  was  the  president.  These  two  organizations  aflBliated 
in  the  United  Trades  and  Labor  Council  of  the  City  of  Buffalo.  The 
plaintiff  was  requested  to  take  a  card,  and  thus  become  a  member 
of  Typographical  Union  No.  9,  and  refused  to  do  so.  The  members 
of  Union  No.  9  decided  that  their  members  would  not  work  in  the 
News  office  with  plaintiff  unless  he  took  such  a  card  and  became 
such  member,  and  notified  the  News  people  that,  unless  plaintiff  com- 
plied with  their  request  or  was  discharged,  the  members  of  Union 
Xo.  9,  constituting  all  the  other  working  force  in  the  office,  would 
strike  and  discontinue  work.  The  plaintiff  still  refusing  to  comply 
with  this  requirement,  the  plaintiff  was  discharged,  so  as  to  avoid 
the  strike  and  keep  the  men  necessary  to  get  out  the  paper.  Tins 
statement  puts  the  facts  mildly,  but  truly,  nevertheless;  and  the 
question  is  whether  the  members  of  Union  No.  9  by  this  action  ren- 
dered themselves  liable  in  damages  for  dei)riving  plaintiff  of  his  job,— 
his  occupation  and  means  of  livelihood.  This  question  was  very  care- 
fully considered  in  a  recent  case  decided  by  the  appellate  division, 
First  department  (Association  v.  Gumming,  53  APP-  I^^^-  227,  Go  N. 
y.  Supp.  946),  and  it  was  there  held  that: 

"A  labor  organization  may  properly  refuse  to  permit  Its  members  to  worJt 
with  the  members  of  a  rlr.il  orpanlzatiou,  and  may  notify  persons  employing 
members  of  both  organizations  tlint.  If  they  do  not  dlschai-ge  the  members 
of  the  rlvai  organization.  It  will  cause  Us  members,  and  the  momlvers  of  other 
organlzatloos  allied  with  it,  to  abandon  the  work,  provided  that  Id  enforcing 
their  demands  they  do  not  use  force,  other  than  such  as  is  Implied  In  the 
threat  to  abandon  the  work,  or  do  anything  tending  to  create  a  breach  of 
the  peace.    And  the  rival  organization,  or  any  member  thereof,  dischargi'd 
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Ip  consequence  of  the  threat,  has,  under  such  circumstances,  no  right  of  action 
against  the  other  organization  or  its  members." 

We  have  examined  carefully  the  opinion  and  reasona  assigned 
for  this  decision,  and  the  cases  cited  and  referred  to  and  discussed 
therein  (Allen  v.  Flood  [1898]  Appi  Gas.  1;  Davis  v.  Engineers,  28 
App.  Div.  396,  51  N.  Y.  Supp.  180;  Curran  v.  Galen,  152  N.  Y.  36, 
40  N.  E.  297,  37  L.  R.  A.  802),  and  see  no  reason  to  disagree  with 
or  criticise  th.e  conclusion  arrived  at  by  the  First  department,  ap- 
pellate division.  The  principles  there  laid  down  are  applicable  to 
this  case,  and,  following  that  case,  we  must  hold  that  the  trial  court 
erroneously  decided  that  the  plaintiff  was  entitled  to  recover  in  this 
action.  We  do  not  deem  it  necessary  to  quote  from  the  opinion  in 
the  case  referred  to,  or  in  the  cases  cited  therein.  The  Curran- 
Galen  Case,  in  the  court  of  appeals,  is  not  in  conflict  with  the  prin- 
ciples laid  down  in  the  First  department  case,  as  the  opinion  in  the 
latter  case  clearly  points  out.  Until  the  court  of  appeals  overrules 
the  First  department,  we  think  we  should  regard  that  case  as  con- 
trolling upon  us,  irrespective  of  our  own  views  upon  the  subject. 

We  conclude,  therefore,  that  the  judgment  and  order  appealed 
from  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  event    Bo  ordered.    All  concur. 


(58  Api>.  Div.  202.) 

LARSSEN  V.  DELAWARE,   L.   &  W.   R.    Co, 

(Supreme  Court,  Appellate  Division,  Second  Department    March  15,  1901.) 

L  Habtbm  and  Sbrvant— Injury  to  Servant— Fbu<ow  Bbsvant— Ikoompb- 
TBNOY— Complaint. 

Where  a  complaint,  In  a  suit  for  injuries,  alleged  that  a  declc  band  on 
a  certain  barge  was  injured  by  the  negligence  of  the  captain,  but  contained 
no  allegation  that  the  captain  was  Ineompeteut,  such  complaint  was  prop- 
erly dismissed,  since  the  captain  was  the  deck  band's  fellow  servant,  and 
the  shipowner  was  not  responsible  for  bis  negligence.  In  the  absence  ol 
negligence  on  Its  part  in  employing  or  retaining  him. 

S.  Same— Tkiai,— Rejection  of  Evidence— Failure    of   Caubb— Matter   ir 
Aggravation. 

Where  an  insufficient  complaint,  in  a  suit  against  a  master  for  the 
negligent  injury  of  a  servant  alleged  matter  In  aggravation.  It  was  not 
reversible  error  to  exclude  evidence  under  such  allegation. 

Appeal  from  trial  term.  Kings  county. 

Action  by  Abraham  Larssen  against  the  Delaware,  Lackawanna  & 
Western  Railroad  Company.  From  a  judgment  in  favor  of  defendant, 
plaintiff  appeals.    AflBrmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSGH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Albert  A.  Wray,  for  appellant. 

Hammond  Odell  (Hamilton  Odell,  on  the  brief),  for  respondent. 

(SOODRICH,  P.  J.  In  March,  1897,  a  steam  tug  belonging  to  the 
defendant  was  towing  three  sea-going  barges  from  Hoboken,  N.  J., 
to  Newport,  R.  I.  The  first  barge  waa  the  Oceanus,  having  a  crew 
consisting  of  master,  two  deck  hands  (one  of  whom  was  the  plaintiff). 
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and  a  cook.  This  barge  was  attached  to  the  tug  by  a  long  hawaer, 
and,  tailed  on  to  her  after  bitta  by  another  long  hawser,  was  the 
barge  Shickaahinny,  and,  still  astern  of  the  latter,  was  a  third  barge, 
similarly  attached  to  the  second  barge.  The  two  stern  barges  were 
bound  for  Boston.  As  the  tow  neared  Newport  the  tug  stopped,  and 
signaled  the  Oceanus  to  cast  oft  the  two  stern  barges.  Capt.  Griff, 
the  master  of  the  Oceanus,  ordered  the  plaintiff  to  cast  the  hawser  off 
the  stem  bitts;  and  the  plaintiff  unlashed  the  hawser,  and  was  paying 
it  out,  when  the  master  of  the  Shickashinny  called  out  not  to  let  go. 
Capt.  Griff  told  the  plaintiff  to  make  the  hawser  fast"  again,  and  was 
told  by  him  that  there  was  not  enough  left  aboard  to  do  so.  Capt. 
Griff  told  him:  "Never  mind;  get  a  turn  on  it,  and  hold  onto  it." 
The  plaintiff  said:  "It  is  dangerous;  the  tug  will  be  going  ahead 
in  a  minute."  The  captain  told  him  to  "take  the  turn,"  and  in  at- 
tempting to  obey  the  order  he  and  the  cook  got  a  turn  of  the  hawser 
about  the  bitts  and  held  on.  The  tug  started  up,  and  the  strain  of 
the  stern  boats  lifted  the  hawser  out  of  the  water.  The  master  of 
the  Shickashinny  called  out  to  let  go,  and  Capt.  Griff  repeated  the 
order  to  the  plaintiff,  who  said  it  was  dangerous,  but  upon  a  repeti- 
tion of  the  order  both  men  let  the  hawser  go.  The  cook  jumped 
away,  and  was  not  injured,  but  the  plaintiff  was  struck  by  the  end 
of  the  hawser,  thrown  down  upon  the  deck,  and  had  his  leg  broken. 
This  was  abont  10  o'cloc;k  in  the  morning.  The  master  sent  for  a 
blanket,  and  covered  up  the  plaintiff  as  he  lay  upon  the  deck.  The 
Oceanus  was  towed  into  Newport  harbor,  where  she  anchored  about 
10:30,  and  the  plaintiff,  after  lying  upon  the  deck  for  more  than  an 
hour,  crept  into  the  galley.  At  6  o'clock  that  afternoon  the  tow 
arrived  in  Providence,  where  the  plaintiff  was  sent  to  a  hospital.  He 
claims  that  the  defendant  is  responsible  for  his  original  injuries, 
and  also  for  their  aggravation,  on  the  ground  that  he  ought  to  have 
had  medical  attention  at  Newport,  instead  of  being  compelled  to  await 
the  arrival  of  the  tow  at  Providence.  The  court  dismissed  the  com- 
plaint at  the  close  of  the  plaintiff's  case,  and  appeal  comes  to  this 
court. 

The  complaint  contained  no  allegation  that  the  master  was  incom- 
petent. It  only  alleged  "that  the  said  tug  and  tow  and  said  barge 
Oceanus  were  so  carelessly,  negligently,  and  unskillfully  managed 
and  navigated  by  the  defendant,  its  agents,  servants,  and  masters 
of  said  tug,  and  said  barge  Oceanus,  and  the  barge  next  astern  of 
her,  that  in  casting  off  the  hawser  from  said  barge  Oceanus  plaintiff 
was  stmck."  This  is  the  gravamen  of  the  action,  simply  and  purely 
the  negligent  act  of  the  master  of  the  barge. 

There  was  another  allegation: 

"That  said  Injuries  and  damages  were  aggravated  throtigb  the  negligence, 
carelessness,  and  Improper  treatment  of  this  plaintiff  on  the  part  of  the  de- 
fendant, its  agents  and  servants,  in  that  tbey  did  not  have  plalntliTs  wounds 
and  ailments  attended  to  In  season,  but  negligently  delayed  to  send  plain- 
tiff to  a  hospital  oi  procure  medical  attention  for  him  until  six  o'clock  In  the 
evening." 

The  case  seems  to  fall  within  the  principles  laid  down  in  Gabriel- 
son  V.  Waydell,  135  N.  Y.  1,  31  N.  E.  969, 17  L.  R  A.  228,  which  was 
09N.T.S.— 28 
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sm  action  for  a  malidoim  assault  upon  the  high  seas.  The  court  vas 
called  upon  to  consider  the  relations  of  the  master  to  the  seamesi, 
and  held,  Judge  Gray  writing,  that  they  were  fellow  servants,  en- 
gaged in  one  common  emploj'ment;  that  the  owner  "has  performed 
his  duty  when  he  has  fnmished  to  those  who  are  employed  by  him  a 
reasonably  safe  place,  appliances  adequate  to  the  purposes  of  the  em- 
ployment, and  when  he  has  appointed  as  fellow  servants  in  the  under- 
taking proper  persons,  competent  for  their  positions.  After  that, 
for  what  may  happen  from  the  risks  of  the  employment,  or  from  the 
negligence  and  torts  of  fellow  servants,  he  will  not  be  responsible." 
The  court  also  cited  with  approval  the  doctrine  of  Keegaa  v.  Rail- 
road Corp.,  8  N.  T.  175,  where  Chief  Judge  Boggles  said: 

"Where  the  Injury  reanlts  from  the  actual  fault  of  a  competent  and  care- 
ful agent  (as  may  sometimes  happen),  the  fault  will  not  be  imputed  to  the 
principal,  when  the  Injury  falls  u]jon  anotlicr  servant,  as  it  will  where  the 
injury  falls  on  a  third  person,  as,  for  Instance,  on  a  passenger  oa  a  railroad. 
In  the  case  of  a  passenger,  the  actual  fault  of  the  agent  is  imputed  to  the 
principal  on  grounds  of  public  policy;  In  the  case  of  a  servant.  It  is  not" 

Loughlin  y.  State,  105  N.  Y.  159,  11  N.  £.  371,  was  a  case  whefe 

the  plaintiff  was  injured  while  in  the  employ  of  the  state  on  a  boat 
under  the  command  of  one  Capt.  Wells.  Loughlin  was  digging  and 
wheeling  clay  to  the  boat,  and  Capt.  Wells  Ijad  iooBened  the  over- 
hanging eartti,  which  fell  upon  and  injured  the  plaintiff.  Judge 
Andrews  said  (pages  162, 163, 105  N.  Y.,  and  page  372, 11 N.  E.): 

"The  llaWllty  of  the  master,  when  the  negligence  was  not  his  personal  act 
or  omission,  but  the  Immediate  act  or  omission  of  a  flervant,  turns,  as  was 
said  in  Crispin  v.  Babbitt  81  N.  T.  S16,  621,  upon  the  character  of  the  act 
and  this  was  but  the  enunciation  of  the  established  docti'lne  In  tliis  state 
upon  the  subject  If  the  co-servant  whose  act  caused  the  injury  was  at  the 
time  representing  the  master  in  doing  the  master's  duty,  the  master  is  liable; 
If,  on  the  other  hand,  he  was  simply  performing  the  work  of  a  servant  In 
bis  character  as  a  servant  or  employ^  merely,  the  master  1b  not  liable.  The 
injui-y  In  the  case  last  supposed  would,  as  between  the  master  and  the  serv- 
ant sustaining  the  injury,  be  attributable  solely  to  the  immediate  author,  and 
not  to  the  master.  In  harmony  with  the  general  principle  that  the  char- 
acter of  the  act  Is  the  decisive  test  It  has  been  repeatedly  decided  In  this 
court  that  the  fact  that  tlie  person  whose  negllgenee  caused  the  injury  was 
a  servant  of  a  higher  grade  than  the  servant  injured,  or  that  the  latter  was 
subject  to  the  direction  or  control  of  the  former,  and  was  engaged  at  the  time 
In  executing  the  orders  of  the  former,  does  not  take  the  case  out  of  the 
opei-ation  of  the  general  rule,  nor  make  the  master  liable." 

In  Hedley  v.  Steamship  Co.  [1892]  1  Q.  B.  68,  It  was  held.  Lord 
Escher,  M.  R.,  writing,  that  the  captain  and  crew  employed  in  the 
navigation  of  a  ship  by  the  owner  are  fellow  servants  engaged  in  a 
common  employment,  and  therefore  the  shipowner  is  not  liable  to 
an  action  for  the  negligence  of  the  captain,  by  which  one  of  the 
crew  was  injured;  that  the  captain  "is  a  superior  servant,  and  the 
seaman  is  an  inferior  servant,  bound  to  obey  the  orders  of  the  cap- 
tain, but  they  are  both  servants  of  the  same  master,  employed  in 
the  same  operation.  They  are  therefore  fellow  servants,  engaged 
in  a  common  employment.  The  common  law  of  England  is  that 
where  fellow  servants  are  engaged  in  a  common  employment,  whether 
one  is  inferior  to  the  other,  whether  one  is  bound  to  obey  the  other 
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or  not,  the  master  Is  not  liable  for  injury  occasioned  to  the  ©ne 
through  the  negligence  of  the  other." 

I  can  discover  no  difference  in  the  principles  which  govern  the  re- 
lations of  the  master  of  a  vessel  to  the  crew  and  the  relations  of  a 
conductor  of  a  railroad  train  to  the  Ibrakemen;  and  in  Bailroad  Co. 
V.  eonroy,  175  U.  S.  323,  20  Sup.  Ct.  85,  44  L.  Ed;  81,  it  was  held 
that  the  negligence  of  a  conductor  which  caused  the  death  of  a  brake- 
man  was  the  negligence  of  a  fellow  servant,  for  which  the  company 
was  not  resjxjnsible. 

Aa  the  defendant  is  not  responsible  to  the  plaintiff  for  the  negli- 
gence of  the  captain,  it  follows  that  the  complaint,  in  order  to  sus- 
tain the  action,  should  contain  an  allegation  that  the  employer  was 
negligent  either  in  employing  or  retaining  the  servant  (2  Thomp. 
Neg.  1052,  and  cases  cited),  and  the  complaint  in  the  case  at  bar 
contains  no  such  allegation.  In  the  Gabrielson  Case,  supra,  the  court 
held  that  in  determining  the  liability  of  the  defendant  it  should  be 
guided  by  the  principles  of  the  maritime  law,  as  the  plaintiff's  em- 
ployment was  a  maritime  contract.  Judge  Addison  Brown,  of  the 
district  court  of  the  United  States  fwr  the  Sonthern  district  of  New 
York,  an  eminent  admiralty  judge,  held,  in  The  City  of  Alexandria, 
17  Fed.  390,  that: 

"The  navljratlon  of  a  ship  from  one  port  to  another  constituteB  one  com- 
mon undertaking  or  emploj^ent,  for  which  all  the  ship's  company  In  their 
fleveral  stations  are  alike  employed.  Kach  Is  In  some  way  essential  to  the 
otheiB  In  furtherance  of  the  common  object,  viz.  the  prosecution  of  the  voy- 
age. Each  one,  therefore,  upon  the  principles  laid  down  In  the  common-law 
coorta,  takes  the  risk  of  any  negligence  tn  the  performance  of  his  duties  by 
any  of  bis  associates  tn  the  common  emriloyronit" 

Similar  doctrine  is  enunciated  in  The  Queen  (D.  C.)  40  Fed.  C94. 

It  follows  that  the  complaint  was  properly  dismissed. 

One  exception  requires  consideration.  The  court  excluded,  under 
plaintiff's  exception,  evidence  to  show  that  the  plaintiff  asked  to  be 
put  ashore  at  Newport,  or  to  call  a  physician  to  attend  him  there. 
The  alleged  negligence  of  the  master  in  delating  medical  attendance 
is  set  out  in  the  allegation  of  the  complaint  above  cited,  not  as  a  sep- 
arate cause  of  action,  but  only  as  an  aggravation  of  the  damages  re- 
salting  from  the  orignal  negligence.  As  such,  it  must  fall  with  that 
cause  of  action  as  it  is  subsidiary  thereta  The  exclusion  of  the  evi- 
dence was  not,  therefore,  legal  error. 

The  judgment  should  be  afftrmed.    All  concur. 


(59  App.  Dlv.  353.) 

LIBEKTT  WAI^tr-PAFER  CO.  v.  STONEIl  WALIv-PAPEU  MFG.  CO. 
I  (Supreme  Court,  Apfvlliitc  J>ivNion.  Tliird   lici'in-tiiK'iit.     March  8,  1901.) 


CoNTBACTS — Parol  Assignment— VAMDrrr. 

FlaiDtiff  contracted  to  sell  S.  wall  paper  of  the  value  of  at  least  $23,000. 
Defendant  corporation  was  organized  by  S.  and  others,  and  S.  agreed  to 
assign  his  contract  with  plaintiff  to  dct'endaiit;  and  defendant  took  ims- 
eession  of  the  contract,  though  no  written  assignment  was  made  imtU 
Just  a  few  days  before  trial.  Subsequent  to  the  m.Tldns  of  the  contract 
with  S.  plaintiff  made  an  agreement  with  C.  that  plaintiff  would  sell  all 
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Its  wall  paper  to  C,  and  would  not  sell  to  any  other  firm,  and  plaintiff 
failed  to  fill  orders  from  defendant  previously  entered.  Plaintiff  brings 
this  action  to  recover  for  samples  manufactured  for  defendant  In  con- 
nection with  the  orders  not  filled.  Held,  that  the  assignment  of  the  con- 
tract by  S.  to  the  defendant  was  valid,  the  contract  not  being  a  person.il 
one  Incapable  of  fulfillment  by  others,  and  hence  it  was  error  to  dismiss 
defendant's  connterclaim  for  damages  for  the  nonfulfillment  of  the  orders. 

X  Trial — Taking  Qukstions  frok   Jury — (Dountbrclaix   Improperly   Dis- 
missed. 

Where  a  contract  had  been  assigned  by  parol,  and  was  not  fulfilled 
by  one  of  the  parties,  in  an  action  to  recover  for  work  done  in  connection 
with,  but  not  under,  the  contract,  it  was  error  to  dismiss  a  counterclaim 
founded  on  the  nonfulflllment  of  the  contract,  on  plaintiff's  motion,  on  tlie 
ground  of  the  alleged  invalid  assignment:  the  questiMis  of  the  assign- 
ment of  the  contract  and  plaintiff's  assent  thereto  being  for  the  Jury. 

&  Appeal— Jury  Dbterminatiob  not  Disturbed. 

Where  questions  of  fact  are  put  in  Issue  by  the  pleadings,  and  submit- 
ted to  the  Jury  under  a  proper  charge,  and  no  exception  is  taken  thereto, 
the  determination  of  the  Jury  will  not  be  disturbed  by  the  appellate  divi- 
sion of  the  supreme  court  on  appeal. 

Kellogg,  J.,  dissenting. 

Appeal  from  trial  term,  Saratoga  county. 

Action  by  the  Liberty  Wall-Paper  C!ompany  against  the  Stoner 
Wall-Paper  Manufacturing  Company  on  a  contract.  From  a  judg- 
ment in  favor  of  the  defendant,  and  from  an  order  denying  an  ap- 
plication for  a  new  trial  on  the  minutes,  plaintiff  appeals,  and  from 
that  part  of  the  judgment  dismissing  the  defendant's  counterclaim 
defendant  appeals.   Modified,  and  new  trial  granted. 

The  Liberty  Wall-Paper  Company  Is  a  corporation  which  was  organized 
under  the  laws  of  the  state  of  New  York  in  October,  1898,  and  It  has  Its  plant 
and  principal  office  for  the  transaction  of  business  in  the  county  of  Saratoga, 
N.  Y.  The  Stoner  Wall-Paper  Manufacturing  Company  Is  a  corporation 
which  was  organized  under  the  laws  of  the  state  of  Iowa  in  July  or  August. 
1809.  On  the  28th  day  of  April,  1899,  a  contract  In  writing  wa»  entered  Into 
by  and  between  the  plaintiff  and  one  Thomas  I.  Stoner,  by  which  contract 
the  plaintiff  agreed  to  sell,  make,  and  deliver  to  said  Stoner  paper  hangings 
to  the  amount  of  between  f25,000  and  $50,000,  and  the  said  otoner  agreed 
to  pm-chase  of  the  plaintiff  not  less  than  ?25,000  nor  more  than  $50,000,  net, 
in  paper  hangings.  The  details  of  the  purchase  were  provided  for  in  the 
contract.  The  price  of  said  paper  hangings  was  to  be  10  per  cent  less  than 
the  net  cost  of  the  same  as  sold  by  the  Continental  or  National  Wall-Paper 
Company  to  their  largest  jobbers.  It  was  provided  by  said  contract  that 
Stoner  should  settle  all  bills  within  30  days  of  the  date  of  shipment  The  con- 
tract also  contained  a  provision  as  follows:  "It  Is  further  agreed  that  these 
articles  of  agreement  give  to  the  party  of  the  second  part  the  exclusive  sale 
of  paper  hangin^rs  manufactured  by  the  party  of  the  first  part  in  states  of 
Iowa  and  Nebraska,  excepting  points  hereinafter  to  be  agreed  upon  by  the 
parties  to  this  contract."  About  the  time  of  the  formation  of  the  defendant 
company,  and  cm  the  24th  day  of  July,  1899,  a  written  agreement  was  entered 
Into  by  and  between  said  Stoner  and  others.  In  and  by  which  agreement  It 
was  provided  that  a  corporation  should  be  organized  under  the  laws  of  the 
state  of  Iowa  by  the  name  of  Stoner  Wall-Paper  Manufacturing  Company, 
and  that  as  soon  as  such  organization  was  completed  such  company  should 
enter  Into  a  contract  with  the  said  Stoner,  which  contract  should  be  In  the 
form  provided  by  said  agreement.  The  agreement  so  to  be  entered  Into  pro- 
vided that  the  defendant  company  should  purchase,  and  said  Stoner  should 
sell  to  said  company,  the  stock  of  wall  paper,  paints,  oils,  and  decorations, 
including  the  entire  stock  now  owned  and  kept  by  said  Stoner,  specifying 
the  same  In  detail,  and  also  specifying  certain  leases  and  contracts,  includ- 
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tag  the  followlny:  "And  the  contract  between  said  Stoner  and  the  Uberty 
Wall-Paper  Company,  dated  April  28,  1899,  for  the  year  beginning  July  1, 
1899;  and  said  company  agreea  to  assume  all  obligations  and  liabilities  of 
Bald  Stoner  under  said  contract"  In  the  agreement  so  to  be  executed  thera 
was  also  a  provision  as  follows:  "In  the  event  of  the  Liberty  "Wall-Paper 
Company  refusing  to  consent  to  the  assignment  by  said  Stoner  of  his  con- 
tract with  It  above  referred  to,  said  contract  shall  be  carried  out  by  said 
Stoner,  who  hereby  agrees  to  sell  to  the  company,  which  is  a  party  hereto, 
at  its  net  cost  to  him,  including  all  discounts,  all  paper  and  other  merchandise 
purchased  by  said  Stoner  from  said  Liberty  Wall-Paper  Company  under  his 
contract  with  It"  It  Is  conceded  that  the  contract  so  to  be  executed  by  the 
defendant  and  Stoner  was  never  executed  in  writing,  and  that  the  assign- 
ment of  the  contract  with  the  plaintiff,  so  to  be  executed  by  said  Stoner, 
was  not  executed  In  writing  before  tlie  commencement  of  this  action,  but 
the  consideration  for  said  contract.  Including  the  consideration  for  said  assign- 
ment, was  actually  paid  by  the  defendant  to  the  said  Stoner  before  the  com- 
mencement of  this  action,  and  the  defendant  took  possession  of  the  property 
In  said  contract  described,  including  the  written  contract  executed  by  and 
between  the  plaintiff  company  and  said  Stoner  on  the  28th  day  of  April,  1899. 
Three  or  four  days  prior  to  the  time  when  Stoner  was  sworn  as  a  witness 
on  the  trial  of  this  action  there  was  written  on  the  contract  of  April  2Sth  an 
assignment  as  follows:  "All  my  interest  In  the'  within  is  hereby  assigned 
to  the  Stoner  Wall-Paper  Manufacturing  Company;"  and  the  same  was 
signed  by  Thomas  I.  Stoner.  After  the  Incorporation  of  defendant  and  about 
the  middle  of  August,  said  Stoner  came  to  the  office  of  the  plaintiff,  and  pur- 
chased of  the  plaintiff,  for  the  defendant  three  sets  of  bloelss  for  the  manu- 
facture of  wall  paper,  the  purchase  price  of  which  was  paid  by  the  defendant 
Stoner  then  requested  the  plaintiff  to  make  for  the  defendant  samples  from 
said  three  sets  of  blocks.  An  agreement  was  thereupon  made  for  the  making 
of  such  samples,  and  the  samples  were  in  fact  made  and  delivered  to  the 
defendant  The  agreement  in  regard  to  making  samples  for  the  defendant 
was  in  connection  with  an  agreement  to  give  a  further  order  for  wall  paper 
at  prices  mentioned  In  the  agreement  of  April  28th,  the  details  of  which  agree- 
ment are  a  matter  of  dispute  between  the  parties  hereto.  During  the  montli 
of  September,  and  up  to  September  19th,  Stoner  had  frequent  Interviews  with 
officers  of  the  plaintiff,  and  the  mattel"  of  plaintiff's  contract  with  Stoner 
and  with  the  defendant  and  also  the  matter  of  plaintiff  and  defendant  entering 
Into  an  agreement  with  the  Continental  Wall-Paper  Company,  was  discussed. 
Stoner  told  officers  of  the  plaintiff  during  that  time  that  he  had  formed  the 
defendant  corporation,  and  that  he  was  acting  for  it  and  that  he  had  assign- 
ed the  contract  of  April  28th  to  the  defendant  Between  September  6th  and 
16th  Stoner  selected,  in  the  name  of  the  defendant,  wall  paper  from  the 
Bamples  that  had  been  prepared  by  the  plaintiff;  and  a  memorandum  of  these 
selections  was  taken  by  the  vice  president  of  the  plaintiff.  In  the  presence 
of  Stoner,  and  written  on  an  order  blank  of  the  plaintiff.  It  was  dated  Au- 
gust 26th,  and  provided  that  the  goods  ordered  should  be  sent  to  Stoner  Wall- 
Paper  Company  as  soon  as  made,  and  that  no  countermand  would  be  accepted. 
The  net  amount  of  the  goods  thus  selected,  not  taking  into  account  the  spe- 
cial discount  of  10  per  cent  mentioned  In  the  contract  of  April  28th,  was 
$13,612.05.  The  defendant  Insists  that  this  was  an  absolute  order  for  the 
goods  described  In  It  while  the  plaintiff  insists  that  It  was  a  memorandum 
order  only,  not  binding  upon  the  defendant.  On  the  6th  day  of  September, 
1860,  a  further  memorandum  of  wall  paper  was  made  on  order  blanks  the 
same  as  those  used  for  the  order  dated  August  26th.  This  order  was  in  the 
name  of  the  defendant  and  was  delivered  to  the  plaintiff,  and  covered  a 
large  qtiantlty  of  wall  paper,  to  be  delivered,  as  claimed  by  the  defendant 
under  the  contract  of  April  28th.  The  plaintiff  also  Insists  that  this  was  a 
memorandum  order  only,  not  binding  upon  the  defendant.  On  tne  19th  day 
of  September,  1890,  the  plaintiff  entered  Into  a  contract  with  the  Continental 
Wall-Paper  Company,  in  and  by  which  contract  the  plaintiff  agreed  to  sell 
to  the  Continental  Company,  and  the  Continental  Company  agreed  to  pur- 
chase of  the  plaintiff,  the  entire  product  of  wall  paper  manufactured  by  the 
plaintiff  on  the  let  day  of  July,  1899,  to  and  including  the  1st  day  of  July, 
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1000;  aBd  tfals  cnatract  Drovldefl  that  no  meTcbandise  shall  be  aold  by  the 
pUlntlfiE  to  any  Individual  flim  or  corporation  dnrlug  the  term  of  the  agree- 
ment without  the  ezpreas  sanctiaa  of  the  Continental  Company,  except  to 
persons,  fli-uis,  and  coiporatlona  named  in  the  ogi-eeuent;  but  tliis  exception 
does  not  affect  the  matter  here  in  controversy.  The  contract  also  expressly 
provides  that  the  pbUntiS  can  carry  out  Its  contracts  with  certain  speeitictl 
persons,  which,  as  the  contract  was  drafted,  included  said  Stoner;  but  the 
name  of  sold  Stoner  was  stricken  therefrom  before  It  was  actually  executed, 
and  a  provision  was  Inserted  in  said  contract  as  follows:  "The  company  fur- 
ther agrees  that  it  will  enter  Into  an  agreement  with  the  Stoner  Wall-Paper 
Manufacturing  Company,  of  Des  Moines,  Iowa,  which  shall  be  In  the  form 
hereto  annexed,  marlied  'Schedule  D,'  provided  said  Stoner  Wall-Paper  Man- 
ufacturing Company  shall  likewise  execute  such  agreement"  Schedule  D, 
referred  to,  and  attached  to  the  contract  between  the  pliuutiil  and  the  Con- 
tinental Wall-Paper  Company,  does  not  In  terms  nefer  to  the  contract  be- 
tween the  plalDtUf  and  tlie  saJd  Stoner,  of  April  28,  liii>U;  but  such  proposed 
contract,  mentioned  as  'Schedule  X),'  was  based  uix>n  a  proposition  that  had 
been  discussed  between  the  officers  of  the  plaintiff  and  defendant,  a  mem- 
orandum of  which  had  been  made  in  writing  on  the  18th  day  of  September. 
1809,  In  which  memorandum  is  u  statement  as  foUows:  "Contract  of  April 
28,  1809,  between  LJt)erty  Wall-Paper  Compan.v  and  Thomas  I.  Stoner,  to  be 
canceled."  The  plaintiff  claims  that  this  agreement  was  assented  to  by 
the  defendant,  and  that  it  entered  Into  the  contract  with  the  Continental 
Wall-Paper  Company  in  reliance  upon  such  assent  The  defendant  denies 
that  It  ever  assented  to  the  arnm^oment  mentiuned  in  such  memorandum. 
The  defendant  never  signed  the  contract  witli  the  Continental  Wall-Paper 
Company  mentioned  as  "Schedule  D."  In  October,  1S99,  plaintiff  brought  this 
action  against  the  defendant  to  recover  $1,200,  the  alleged  value  of  manu- 
facturing said  samples  from  the  blocks  purchased  b.v  the  defendant  of  the 
plaintiff.  The  defendant  in  its  auswa:,  denies  the  allegations  of  the  com- 
plaint relating  to  the  manufacture  of  such  samples.  As  a  second  defense.  It 
alleges-  tliat  in  the  month  of  August,  1899,  plaJntiff  and  defendant  entered 
Into  a  parol  agreement  whereby  plaintiff  agreed  to  manufacture  and  de- 
liver to  defendant  paper  hangings  to  the  amount  of  about  $15,000,  to  be  printed 
from  blocks  theretofore  purchased  by  the  defendant  from  plaintiff,  and  that 
as  a  part  of  said  contract  and  ordei^  plaintiff  agreed  to  print  and  ship  to  the 
defendant  the  samples  of  said  paper  haDgiii;;.s.  free  of.  expense  to  the  defend- 
ant As  a  third  defense,  and  as  a  counterclaim,  defendant  claims  damages 
to  the  amount  of  !^30,000  by  reason  of  the  alleged  nonfulfillment  by  plaintiff 
of  the  agreement  made  by  plaintiff  with  said  Stoner  April  28,  1809.  It  fur- 
ther alleges  that  said  agreement  was  transferred  to  the  doteudant  before  the 
commencement  of  this  action.  To  the  counterclaim  the  plaintiff  replied,  deny- 
ing that  the  contract  of  April  28.  1899,  was  made  b.y  an.v  one  authorized  to 
act  in  its  behalf,  and  further  alleging  that  said  contract  of  April  28,  1899. 
had  been  canceled  by  agreement  of  the  parties.  The  case  was  tried  before 
the  court  and  a  jury.  At  the  close  of  the  trial  the  plaintiff  made  a  motion 
that  the  court  direct  a  verdict  for  the  plaintiff  as  to  the  counterclaim,  which 
motion  was  granted.  The  court  then  submitted  to  the  Jury  the  questions 
arising  on  the  Ihrucs  joined  on  the  complaint  and  answer  thereto,  and  tiie 
Jury  found  a  verdict  for  the  defendant 

ArRiied  before  PABKER,  P.  J,,  and  KELLOGG,  EDWARDS, 
SfflTU,  and  CHASE,  JJ. 

William  E.  Bennett  and  Edfiar  T.  Brackett,  for  plaintiff. 
John  L.  Henning,  for  defendant. 

CHASE,  J.  Under  the  contract  between  the  plaintiff  and  Thomas 
L  Stoner  of  April  28,  1899,  there  was  no  obligation  resting  upon 
Stoner,  other  than  to  purchase  at  least  |2o,000  net  in  paper  hangings, 
as  provided  bj  the  contract,  and  to  pay  therefor  as  provided  therein. 
The  contract  is  not  a  personal  one,  in  the  sense  that  Stoner  was  bound 
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to  perform  in  person.  Stoner  had  a  right  to  assign  the  contract,  or 
in  case  of  his  death  his  executors  or  administrators  would  have  suc- 
ceeded to  his  rights  and  Habilities  under  the  contract.  The  obliga- 
tions of  Stoner  under  the  contract  could  have  been  discharged  by 
anj  one.  If  the  assignment  was  made  without  the  consent  of  the 
{daintifF,  the  obligations  of  the  contract  would  still  have  rested  upon 
Stoner,  and  resort  could  have  been  had  to  him  for  the  fulfillment  of 
the  contract  if  the  same  had  not  been  carried  out  and  discharged  bj 
his  assignee.  Rochester  Lantern  Co.  v.  Stiles  &  Parker  Press  Co., 
135  N.  Y.  209,  31  N.  E.  1018.  An  assignment  of  the  contract  by 
parol  was  suf&cient  to  transfer  the  same  to  the  defendant.  Hooker 
T.  Bank,  30  N.  Y.  83;  Doremus  v.  Williams,  4  Hun,  458;  Risley  v. 
Bank,  83  N.  Y.  318;  Id.,  Ill  U.  S.  125,  4  Sup.  Ct.  322,  28  L.  Ed.  374; 
Marcus  v.  Insurance  Co.,  68  N.  Y.  625;  Epstein  v.  Guaranty  Co.,  29 
Misc.  Rep.  295,  60  N.  Y.  Supp.  527.  At  the  time  of  the  trial  an  actual 
written  transfer  of  the  contract  had  been  executed  and  delivered,  and 
plaintiff  will  not  be  prejudiced  by  an  adjudication  of  the  rights  be- 
tween the  parties  to  this  action  under  the  contract.  Sheridan  v. 
Mayor,  etc.,  68  N.  Y.  30.  The  defendant  claims,  and  Stoner  testified 
on  the  trial,  that  the  contract  was  assigned  by  parol,  and  that  the 
contract  itself  was  actually  delivered  to  the  defendant  before  the  com- 
mencement of  the  action.  The  decision  of  the  trial  court,  holding  as 
a  matter  of  law  that  the  contract  had  not  been  assigned,  was  there- 
fore erroneous.  The  questions  as  to  whether  the  contract  of  April 
28,  1899,  had  been  released  and  abandoned  by  the  parties  interested 
therein,  whether  the  plaintiff  had  assented  to  an  assignment  thereof 
from  Stoner  to  the  defendant,  as  well  as  the  question  whether  an  as- 
signment had  in  fact  been  made  by  parol,  and  the  contract  delivered 
to  defendant  with  intent  to  pass  the  title  thereto,  were  questions  of 
fact  that  should  have  been  submitted  to  the  jury.  The  contract  In 
regard  to  making  the  samples  of  paper  hangings  by  the  plaintiff  for 
the  defendant  was  not  in  writing.  The  plaintiff  contended  that  the 
defendant  agreed  to  pay  for  the  samples,  but  that  it  was  agreed  in 
connection  therewith  that  in  case  the  defendant  gave  to  the  plaintiff 
a  further  order  for  not  less  than  $15,000  of  paper  hangings,  and  which 
order  should  be  for  at  least  15,000  roils  of  blanks  and  10,000  rolls 
of  gilts,  no  payment  should  be  made  for  the  samples.  Plaintiff  fur- 
ther contended  that  it  had  not  received  an  order  for  paper  hangings 
to  the  amonnt  of  at  least  f  15,000  under  such  agreement,  and  that  it  is 
entitled  to  recover  for  the  value  of  the  samples,  and  evidence  was  re- 
ceived tending  to  substantiate  its  contention.  The  defendant  con- 
tended that  it  never  agreed  to  pay  for  the  samples,  but  that  it  did 
agree  to  give  to  the  plaintiff  an  order  large  enough  so  that  the  plaintiff 
could  affcH-d  to  make  the  samples  for  nothing,  and  that  it  was  stated 
that  such  order  should  be  for  at  least  10,000  rolls  of  blanks  and  5,000 
rolls  of  gilts,  and  that  upon  such  statement  the  plaintiff  agreed  to 
make  the  samples  for  nothing.  The  defendant  further  claimed  that 
it  gave  to  the  plaintiff  an  order  in  compliance  with  said  agreement, 
and  evidence  was  received  tending  to  substantiate  its  contention. 
The  defendant  also  contended  that  the  plaintiff,  by  entering  into  the 
agreement  with  the  Continental  Wall-Paper  Company,  put  itself  in  a 
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position  where  it  was  unable  to  fill  any  order  given  to  it  by  the  de- 
fendant, and  that  the  officers  of  the  defendant  stated  to  it  tiiat  they 
could  not  ship  any  goods  to  the  defendant  under  the  said -contracts 
with  it.  At  the  close  of  the  trial,  after  dismissing  the  counterclaim 
of  the  defendant,  the  court  submitted  to  the  jury  the  question  relating 
to  the  claim  of  the  plaintiff  under  its  complaint,  in  a  charge  fairly 
presenting  the  contentions  of  the  parties.  No  exception  was  taken 
to  the  charge.  The  determination  of  the  jury  in  favor  of  the  defend- 
ant should  not  be  disturbed. 

That  part  of  the  judgment  entered  upon  the  verdict  afQrmed,  and 
that  part  which  dismisses  the  counterclaim  reversed,  and  new  trial 
granted,  with  costs  to  the  defendant  to  abide  the  event.  All  concur, 
except  KELLOGG,  J.,  dissenting;  SMITH,  J.,  not  voting. 


(58  App.  Dlv.  514.) 

TALCOTT  T.  CITY  OP  NEW  YORK. 

(Supreme  Conrt,  Appellate  Division,  First  Department    March  22.  1901.) 

L  MoNiciPAi,  Corporations — Skwbrs— Obstruotioks. 

It  Is  the  duty  of  a  city  to  use  reasonable  watchfulness  and  care  In  pre- 
venting sewers  under  its  control  from  becoming  obstructed  by  ordinary 
use. 
i.  Same— Injurikb  to  Abutting  Owner— Negligencb— Evidencb.  ' 

Where  a  sewer,  under  the  control  of  a  city,  becomes  obstructed  by  ordi- 
nary use,  and  an  abutting  owner's  property  Is  injured  thereby,  a  pre- 
sumption of  negligence  arises  cailinf?  upon  the  city  for  an  explanation, 
and,  In  case  of  its  failure  to  show  that  reasonable  watchfulness  and  care 
have  been  exercised  to  keep  the  sewer  in  proper  order,  a  finding  that  there 
was  negligence  will  be  sustained. 

Van  Brunt,  P.  J.,  and  O'Brien,  J.,  dissenting. 

Action  by  James  Talcott  against  the  city  of  New  York.  The  com- 
plaint having  been  dismissed,  plaintiff  moved  for  a  new  trial  on  excep- 
tions.   Exceptions  sustained,  and  motion  granted. 

Argued  before  VAN  BRUNT.  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, O'BRIEN,  and  INGRAHAM,  JJ. 

Albert  B.  Boardman,  for  plaintiff. 
Theodore  Connoly,  for  defendant. 

INGRAHAM,  J.  The  action  was  brought  to  recover  the  damages 
sustained  by  the  plaintiff  in  consequence  of  an  obstruction  in  a  public 
sewer,  which  resulted  in  the  overflow  of  the  plaintiff's  premises,  caus- 
ing damage.  There  is  no  claim  that  the  sewer  was  improperly  con- 
structed, but  it  is  alleged  that  the  sewer  became  obstructed,  and  that 
in  consequence  thereof  the  sewage  backed  up  into  the  plaintifTs 
premises.  It  appeared  that  on  the  afternoon  of  March  23,  1897,  the 
cellar  of  the  plaintiff's  premises,  No.  83  Vandam  street,  in  the  city  of 
New  York,  became  flooded  with  water  six  or  seven  inches  deep. 
The  plaintiff's  premises  were  not  directly  connected  with  the  sewer, 
but  there  was  a  broken  stone  drain  constructed  along  the  west  wall 
of  No.  83  Vandam  street,  and  the  floor  was  so  graded  that  the  water 
would  flow  to  this  drain,  and  be  carried  off  through  a  drain  pipe  con- 
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necting  No.  85  with  the  sewer.  This  arrangement  was  only  to  drain 
the  cellar  floor,  as  there  were  no  water-closets  or  running  water  in 
Xo.  83.  The  23d  of  March  was  a  clear  day,  no  rain  having  fallen, 
and  the  cellar  was  dry  on  the  morning  of  that  day  and  on  the  day  be- 
fore. Upon  an  examination  of  the  sewer,  it  was  found  that  it  was 
fall  of  water  in  front  of  the  plaintiff's  premises,  but  at  the  comer  of 
Greenwich  street,  some  distance  to  the  west,  there  was  no  water,  and 
the  sewer  from  tiiere  on  was  clear.  Between  10  and  11  o'clock  the 
next  morning  some  workmen  came  and  cleaned  out  the  sewer,  and 
finally  removed  the  obstructions,  when  the  water  was  carried  off  from 
the  plaintiff's  premises.  Nothing  of  this  sort  had  ever  happened  in 
this  cellar  before.  It  is  quite  evident  from  this  testimony  that  the 
flooding  of  the  plaintiff's  cellar  was  caused  by  an  obstruction  in  the 
sew^er  between  tiie  plaintiff's  premises  and  Greenwich  street,  but  there 
was  no  evidence  as  to  how  long  the  obstruction  had  continued.  The 
facts  upon  which  the  plaintiff  relies  to  sustain  a  finding  that  the  de- 
fendant was  negligent  are  that  this  sewer  was  constructed  by  and  un- 
der the  exclusive  control  of  the  defendant,  and  the  plaintiff  and  other 
property  owners  had  no  power  to  inspect  or  remove  obstructions  there- 
from; that  some  time  prior  to  the  afternoon  of  March  23,  1897,  the 
sewer  became  obstructed  without  any  severe  rain  or  other  extraor- 
dinary condition,  and  such  obstruction  caused  the  water  from  the 
sewer  to  come  into  and  upon  the  plaintiff's  premises;  that  this  flow 
of  water  from  the  sewer  into  the  plaintiff's  premises  caused  the  plain- 
tiff the  damage  for  which  this  action  was  brought  to  recover;  and 
that  in  sewers  of  this  character  obstructions  occur  due'to  the  gradual 
accumulation  of  solids  from  the  sewage,  and  that  the  smaller  the 
sewer  the  more  likelihood  there  is  that  such  an  obstruction  would  oc- 
cur. It  was  admitted  by  the  parties  that,  if  the  plaintiff  was  entitled 
to  recover  anything  in  the  action,  his  damages  were  to  be  $1,286.10. 
with  interest  from  March  24,  1897.  The  court  dismissed  the  com- 
plaint, to  which  the  plaintiff  excepted,  and  the  question  arising  upon 
this  exception  is  the  only  one  now  insisted  upon  by  the  plaintiff. 

When  the  defendant  constructed  this  sewer,  it  did  so  for  the  ben- 
efit of  the  property  adjoining  on  the  street  through  which  it  ran,  and 
it  then  assumed  the  obligation  to  provide  a  sewer  competent  to  carry 
off  the  ordinary  flow  of  water,  and  to  maintain  it  in  such  a  condition 
that  it  would  fulflll  the  purpose  for  which  it  was  constructed.  The 
sewer  was  capable  of  doing  the  work  that  was  required  of  it ;  that  is, 
to  carry  off  all  of  the  sewage  flowing  into  it  from  the  houses  with 
which  it  was  connected,  and  a  failure  to  maintain  the  sewer  in  this 
condition  would  be  negligence  for  which  the  defendant  would  be  re- 
sponsible. The  principle  upon  which  such  a  liability  has  been  im- 
posed was  stated  by  Chief  Judge  Nelson  in  Mayor,  etc.,  v.  Furze,  3 
Hill.  615,  as  follows: 

"If,  therefore,  we  concede  that  the  exercise  of  the  power  was,  In  the  first 
Instance,  optional  on  the  part  of  the  corporation,  yet,  having  elected  to  act  un- 
der It,  they  mnst  be  held  responsible  for  a  complete  and  perfect  execution.  It 
Would  be  highly  unjust  to  allow  that,  after  constructing  these  works,  the  cor- 
poiation  might  refuse  to  lieep  them  in  repair,  and  thus  leave  the  street  on 
which  they  have  been  placed  in  a  worse  condition  than  before  they  were  put 
there.    The  owners  and  occupants  of  bouses  and  lots  In  the  neighborhood,  hav- 
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Ing  been  charged  with  the  expense  of  the  sewers,  acquired  a  right  to  the  com- 
mon use  of  them,  and  a  corresponding  doty  devolved  upon  the  corporation  to 
keep  them  In  proper  condition  and  repair.  This  is  too  obvlons  to  require  either 
argument  or  authority." 

I  know  of  no  case  in  which  this  obligation  of  a  municipal  corpora- 
tion has  been  questioned.  In  Mills  v,  Oity  of  Brooklyn,  32  N.  Y.  499, 
Chief  Judge  Denio,  in  speaking  of  Mayor,  etc.,  v.  Furze,  supra,  says: 
"The  judgment  was  placed  upon  the  ground  that  it  was  the  duty  of 
the  corporation  to  preserve  and  keep  in  repair  erections  which  thej 
themselves  constructed,  so  that  they  should  not  become  sources  of 
nuisance  to  the  adjacent  proprietors;"  and,  while  some  of  the  obser- 
vations of  the  chief  judge  in  the  opinion  were  criticised,  the  obliga- 
tion of  the  city  where  the  sewere  had  been  suffered  to  be  out  of  re- 
pair, on  account  of  which  the  plaintiff's  premises  were  overflowed, 
was  recognized  and  sustained. 

In  Barton  v.  City  of  Syracuse,  36  N.  Y.  54,  the  same  question  was 
presented.    It  is  there  said: 

"Under  this  condition  of  authority  and  duty,  the  municipal  corporation  was 
bound,  through  the  proper  officers,  to  a  faithful  and  prudent  exercise  of  power, 
and  c.nrelessness  and  negligence  in  that  regard  created  a  liability  which  might 
be  enforced  by  any  one  suffering  damages  therefrom.  So  the  law  is  firmly 
established  that.  In  constructing  sewers  and  In  keeping  them  In  repair,  a 
municipal  corporation  acts  ministerially,  and,  having  the  authority  to  do  the 
act,  is  bound  to  the  exercise  of  needful  prudence,  watchfulness,  and  care. 
•  •  •  It  is  also  Insisted  that  the  recovery  Is  erroneous  because  there  was 
no  proof  of  notice  to  the  coriJoration  of  the  needed  repair  before  the  injury 
complained  of  occurred.  Such  notice,  however,  was  not  necessary  In  this 
case.  The  Injury  here  resulted  from  an  omission  of  duty, — a  neglect  to  do  an 
act  which  it  was  incumbent  on  the  defendant  to  perform." 

In  McCarthy  v.  City  of  Syracuse,  46  K  Y.  196,  the  same  rule  of  lia- 
bility was  applied;  and  Eapallo,  J.,  in  delivering  the  opinion  of  the 
court,  says: 

"But  where  a  sewer  had  been  determined  upon  and  is  constructed,  all  tlie 
authorities  agree  that  the  duties  of  constructing  It  properly  and  keeping  it  la 
good  condition  and  repair  are  ministerial,  and  that  negligence  In  the  perform- 
ance of  those  duties  will  render  the  city  liable  for  damages  resulting  there- 
from," 

That  case  was  tried  before  a  referee,  who  found  as  a  fact  that  the 
defendant  was  guilty  of  negligence  in  permitting  the  sewer  to  become 
obstructed  and  out  of  repair.  The  defendant  contended  that  there 
was  no  such  negligence,  as  none  of  the  officials  of  the  city  had  notice 
that  the  sewer  was  obstructed  or  out  of  repair.  In  answer,  the  court 
said: 

"The  mere  absence  of  this  notice  does  not  necessarily  absolve  the  city 
from  the  charge  of  negligence.  Its  duty  to  keep  its  sewers  in  repair  is  not 
performed  by  waiting  to  be  notifled  by  citizens  that  they  are  out  of  repair, 
and  repairing  them  only  when  the  attention  of  the  ofiicials  is  called  to  the 
damage  they  have  occasioned  by  having  become  dilapidated  or  obstructed, 
but  It  Involves  the  exercise  of  a  reasonable  degree  of  watchfulness  in  ascer- 
taining their  condition  from  time  to  time,  and  preventing  them  from  becom- 
ing dilapidated  or  obstructed.  Where  the  obstruction  or  dilapidation  Is  an 
ordinary  result  of  the  use  of  the  sewer,  which  ought  to  be  anticipated  and 
could  be  guarded  against  by  occasional  examination  and  cleansing,  the  omis- 
sions to  make  such  examinations,  and  to  keep  the  sewers  clear.  Is  a  neglect 
of  duty  which  renders  the  city  liable.  •  •  ♦  If  the  appellant  lias  shown 
that  the  sewer  was  constructed  in  a  workmanlike  manner,  and  that  care  had 
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been  exercised  to  ke^  It  In  prefer  order,  and  that,  notwltbstanoing  this  caie, 
it  had  caved  In,  then  their  want  of  notice  of  the  Injury  In  season'  to  repair  It 
wtfiUd  have  excused  them,  and  this  court  would  be  justified  In  reversing  the 
finding  of  negligence.  But  nothing  was  shown  as  to  the  mode  of  construction 
of  the  sewer,  nor  was  It  proved  that  any  examination  of  it  had  ever  been 
made  since  it  was  built  How  long  It  had  been  falling  Into  the  condition  in 
wliich  it  was  finally  found,  or  from  what  cause  it  became  so  dilapidated,  are 
left  to  conjectmre." 

We  haye  in  these  cases  a  statement  of  the  dutj  that  is  imposed 
apon  mnnicipal  corporationa  in  relation  to  its  sewers.  This  duty  "in- 
volves the  exercise  of  a  reasonable  degree  of  watclifniness  in  ascer- 
taining their  condition  from  time  to  time,  and  preventing  them  from 
becoming  dilapidated  or  obstructed."  They  are  not  absolved  from 
such  duty  by  waiting  to  get  notice  of  the  fact  of  obstruction,  and  if 
they  ne^eet  to  perform  this  duty  of  "watchfulness  in  ascertaining 
their  conditioii,  from  time  to  time,"  they  are  liable  for  any  injury  that 
results  from  an  obstruction  which  an  inspection  would  hare  disclosed. 

We  are,  then,  confronted  with  the  question  as  to  what  evidence  is 
necessary  to  show  that  this  duty  to  exercise  "watchfulness  in  ascer- 
taining their  condition"  was  not  performed.  Judge  Rapallo  says  in 
McCarthy  ▼.  CSty  of  Syracuse,  supra : 

"Where  the  obstruction  or  dilapidation  Is  the  ordinary  result  of  the  use 
of  the  sewers  which  ought  to  be  anticipated,  and  could  be  guarded  against 
by  occasional  examination  and  cleansing,  the  omission  to  make  such  examina- 
tion, and  to  keep  the  sewers  clear,  is  a  neglect  of  duty  which  renders  the  city 
Uable." 

'fhus,  the  fact  that  a  sewer  became  obstructed  by  its  ordinary  use, 
there  being  no  evidence  that  such  an  obstruction  was  caused  by  any 
unusual  or  exceptional  condition,  and  that  such  an  obstruction  was 
liable  to  be  caused  by  the  gradual  accumulation  of  soiids  from  the 
sewage,  is,  it  seems  to  me,  sufficient  evidence  to  require  from  the 
defendant  an  explanation  as  to  its  watchfulness  in  ascertaining  its 
condition  from  time  to  time,  and  preventing  it  from  becoming  ob- 
structed. And  the  absence  of  such  an  explanation  would  justify 
the  jury  in  finding  that  the  defendant  had  been  jaegligent  in  the  per- 
formance of  this  duty.  Where  the  law  imposes  upon  a  municipal  cor- 
poration the  duty  of  exercising  a  reasonable  degree  of  watchfulness 
in  ascertaining  the  condition  of  a  sewer  from  time  to  time,  and  pre- 
venting it  from  becoming  obstructed,  it  is  certainly  some  evidence 
that  this  duty  has  not  been  performed  when  the  sewer  becomes  ob- 
structed without  any  cause  except  the  ordinary  use  to  which  the  sewer 
has  been  put.  From  the  very  nature  of  things,  it  would  be  impossible 
for  the  plaintiff  to  prove  that  the  city  has  not  inspected  the  sewer. 
It  seems  to  me  that  the  case  is  analogous  to  that  of  a  common  carrier, 
in  which  it  is  held  that,  where  an  accident  is  caused  by  any  deficiency 
m  the  road  itself,  the  cars,  or  any  portion  of  the  appliance  belonging 
to  the  company,  and  used  in  connection  with  the  business,  a  presump- 
tion of  negligence  on  the  part  of  those  whose  duty  it  was  to  see  that 
everything  was  in  order  immediately  arises;  it  being  extremely  un- 
likely that  any  defect  should  exist  of  so  hidden  a  nature  that  no  degree 
of  skill  or  care  could  have  foreseen  or  discovered  it.  "If  it  api)ears 
that  the  mischief  haa  resulted  from  a  defect  in  some  part  of  the  appa- 
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ratua  of  the  company,  the  negligence,  if  any,  must  have  been  that  of 
some  one  for  whose  acts  and  omissions  the  company  is  liable; .  it 
being  well  settled  that  the  carrier  is  responsible  for  the  negligence  or 
want  of  skill  of  every  one  who  has  been  concerned  in  the  manufacture 
of  any  portion  of  its  apparatus."  Curtis  v.  Railroad  Co.,  18  N.  Y.  538. 
And  in  Griffen  v.  Manice,  47  App.  Div.  70,  62  N.  Y.  Supp.  364,  the 
principle  was  applied  to  a  person  injured  in  a  passenger  elevator  in  a 
building  owned  by  the  defendant;  and  that,  "as  inspection,  general 
attention,  and  observation  were  necessary  in  order  to  keep  it  operat- 
ing properly,"  the  occurrence  of  the  accident  was  evidence  that  such 
inspection,  general  attention,  and  observation  had  been  neglected. 
The  negligence  charged  in  this  case  is  a  neglect  to  exercise  watch- 
fulness and  care  to  prevent  the  obstruction.  The  sewer  was  under 
the  exclusive  control  of  the  defendant.  The  obstruction  was  occa- 
sioned from  no  cause,  so  far  as  appears,  except  the  ordinary  use  to 
which  it  was  put.  It  was  the  duty  of  the  defendant  to  prevent  the 
sewer  from  becoming  obstructed  by  such  ordinary  use,  and,  when  it 
did  become  obstructed,  there  is,  I  think,  a  presumption  that  such  ob- 
struction was  caused  by  the  neglect  of  this  duty  imposed  upon  the  de- 
fendant which  at  least  called  for  an  explanation.  In  this  case,  as 
in  McCarthy  v.  City  of  ^acuse,  supra,  "if  the  appellants  had  shown 
that  the  sewer  was  constructed  in  a  workmanlike  manner,  and  that 
care  had  been  exercised  to  keep  it  in  proper  repair,  and  that  notwith- 
standing this  care  it  had  caved  in,  then  their  want  of  notice  of  the 
injury  in.  season  to  repair  it  would  have  excused  them."  In  that  case 
it  was  held  that  as  the  defendant  had  failed  to  prove  that  care  had 
been  exercised  to  keep  the  sewer  in  order,  or  that  it  had  been  duly 
inspected,  a  finding  of  negligence  was  sustained.  If  that  be  so,  then 
upon  the  evidence  as  it  stood  in  this  case,  unexplained  by  the  defend- 
ant, a  finding  that  it  was  guilty  of  negligence  would  have  been  sus- 
tained. 

I  can  find  nothing  in  the  cases  to  which  our  attention  has  been 
called  which  is  to  the  contrary.  In  all  of  the  cases  where  a  judgment 
for  the  defendant  has  been  sustained,  there  was  evidence  to  show  that 
the  obstruction  in  the  sewer,  or  the  overflow  of  water,  was  caused  by 
some  exceptional  condition,  or  that  some  other  fact  existed  which 
negatived  the  presumption  of  negligence.  Thus,  in  Smith  v.  Mayor, 
etc.,  66  N.  Y.  295,  it  was  found  as  a  fact  that  the  overflowing  of  the 
sewer  and  flooding  of  the  plaintiffs  premises  was  caused  by  the  stop- 
page of  the  sewer  with  sand,  dirt,  and  refuse  matters  washed  in  from 
the  streets;  that  at  or  just  before  the  time  of  the  overflow  there  was 
an  unusually  heavy  shower ;  that  there  was  no  proof  of  any  knowledge 
on  the  part  of  the  defendant  of  any  defect  or  bad  condition  of  the 
sewer  prior  to  the  occurrence,  or  of  any  notice  to  it  of  such  condition; 
and  the  judgment  was  affirmed  upon  this  finding  of  fact.  The  court 
held  that  they  were  not  at  liberty  to  consider  any  facts  except  those 
found  by  the  referee;  that  "it  is  found  upon  sufficient  evidence  that 
the  overflow  was  caused  by  a  stoppaee  of  the  sewer  with  sand,  dirt, 
and  refuse  matter  washed  in  from  the  street;  and  that  at  or  just  be- 
fore the  flooding  of  the  plaintiffs  premises  there  was  an  unusually 
heavy  shower  of  rain.    There  is  no  proof  of  any  obstruction  before 
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that  time.  There  being  no  fault  in  the  construction  of  the  sewer, 
causing  the  overflow,  it  was  incumbent  upon  the  plaintiff  to  show  a 
neglect  by  the  defendants  to  remove  the  obstruction  after  notice  of  its 
existence,  or  some  omission  of  duty  on  the  part  of  the  city  olBcers  in 
looking  after  it,  and  seeing  that  no  obstruction  occurred.  There  was 
no  evidence,  and  there  is  no  finding,  that  the  sewer  was  liable  to  be- 
come obstructed,  under  ordinary  circumstances,  so  as  to  require  the 
watch  and  care  of  the  ofiQcials  to  prevent  its  becoming  filled  and 
choked  with  the  wash  of  the  street,  or  that  it  had  been  ol»tructed  for 
any  time,  and  under  circumstances  from  which  it  might  be  assumed 
that  the  officers  of  the  city  did  know,  or  ought  to  have  known,  the 
fact."  So,  in  Hunt  v.  Mayor,  etc.,  109  N.  Y.  142,  16  N.  E.  320,  the 
action  was  brought  to  recover  for  the  damages  sustained  by  an  ex- 
plosion of  steam  pipes  maintained  by  a  private  corporation  in  the 
streets  of  the  city,  and  a  dismissal  of  the  complaint  was  sustained  be- 
cause, from  the  whole  evidence  introduced  by  the  plaintiff,  it  was 
held  that  there  was  no  evidence  of  the  defendant's  negligence.  The 
court,  however,  expressly  reserved  the  question  presented  in  this  case, 
as  it  was  there  said: 

"The  plaintiff  did  not  rest  bis  case  on  the  mere  proof  of  tbe  happening  of 
the  accident,  and  It  Is  unnecesaaiy  to  consider  whether,  In  the  absence  of  any 
evidence  In  the  case  beyond  that,  a  presumption  of  negligence  would  have 
arisen  which  would  have  called  on  the  city  for  an  explanation.  •  •  •  The 
plaintiff  has,  without  fault  on  his  part,  suffered  a  serious  Injury,  but  we  think 
the  evidence  offered  by  him,  taken  together,  not  only  does  not  tend  to  show 
any  negligence  on  the  part  of  the  public  authorities,  but  rather  to  exempt  them 
from  the  imputation  of  negligence." 

And  so  in  the  case  of  Jenney  v.  City  of  Brooklyn,  120  N.  Y.  164, 
24  if.  E.  274,  where  the  action  was  brought  to  recover  for  the  damage 
caused  by  the  escape  of  water  from  a  fire  hydrant.  The  fire  hydrant 
was  found  detached  from  the  main  water  pipe,  and  resulted  in  allow- 
ing a  stream  of  water  to  flow  from  the  pipes  out  upon  the  plaintiff's 
premises.  The  evidence  was  uncontradicted  that  the  fire  hydrant  was 
of  the  best  of  its  kind;  that  the  work  of  placing  it  was  successfully 
done,  and  that  when  completed  it  was  a  good  job;  and  it  was  held 
that  upon  that  evidence  the  jury  were  not  justified  in  finding  that  the 
injury  was  due  to  the  negligence  of  the  defendant  in  constructing  the 
hydrant.  In  these  cases  tiie  defendant  had  made  its  explanation, 
and  had  established  without  contradiction  the  facts  necessary  to  re- 
but presumption  of  negligence.  In  a  case  much  like  the  one  now  be- 
fore us,  this  court  in  the  Second  department  held  that  the  defend- 
ant was  called  on  to  explain  what  was  the  ditficulty  with  the  sewer  on 
the  particular  occasion,  and  that  it  was  not  responsible  for  that 
difficultv.  Magee  v.  City  of  Brooklyn,  18  App.  Div.  22,  45  N.  Y. 
Supp.  473. 

We  recognize  the  doctrine  established  in  all  these  cases  that  there 
is  no  absolute  guaranty  or  undertaking  on  the  part  of  a  municipal 
corporation  that  its  streets  or  other  structures  shall  at  all  times,  and 
under  all  circumstances,  be  in  a  safe  and  perfect  condition,  and  that 
its  obligations  and  duty  extend  only  to  the  exercise  of  reasonable  care 
and  vigilance.  The  question  that  we  have  been  discussing  is  one  that 
relates  solely  to  the  evidence  which  would  sustain  a  finding  of  negli- 
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gence  to  perform  ithis  duty.  Bat  where  an  appliance  like  a  sewer  is 
under  the  exclnsive  management  and  control  of  the  municipal  offi- 
cers, upon  whom  there  is  imposed  an  active  duty  of  watchfulness  and 
care  to  prevent  an  obstruction  which  would  result  in  causing  damage 
to  abutting  property,  and,  without  the  happening  of  any  extraor- 
dinary ev«it  which  would  cause  an  obstruction,  tlie  sewer  became 
obstructed,  and  an  abutting  owner's  property  was  injured  thereby,  it 
seeniB  to  me  that  the  case  is  one  from  which  such  a  presumption  of 
negligence  arises  as  would  call  upon  the  defendant  for  an  explana- 
tion; and,  in  the  case  of  a  failure  of  a  defendant  to  show  that  watch- 
fulness and  care  had  been  exercised  to  keep  the  sewer  in  proper  order, 
a  finding  that  there  was  negligence  would  be  sustained.  As  was  said 
in  Caarke  v.  Eailroad  Co.,  9  Ak>.  Div.  51,  41  N.  Y.  Supp.  78:  «Tlie 
doctrine  of  res  ipsa  loquitur  simply  calls  upon  the  defendant,  after 
proof  of  the  accident,  to  give  such  evidence  as  will  exonerate  him  if 
any  there  be,  and  Telieves  the  plaintiff  from  the  burden  of  proving 
the  nonexistence  of  an  adequate  explanation  or  ^cuae."  I  can  see 
no  reason  why  this  should  not  in  this  case  apply. 

It  follows  that  the  exceptions  should  be  sustained,  and  the  motion 
for  a  new  trial  granted,  with  costs  to  the  plaintiff  to  abide  the  event. 
PATTERSON  and  McLAUGHLEST,  JJ.,  concur. 

VAN  BRUNT,  P.  J.  (dissenting).  I  do  not  see  how  the  city  can  be 
held  to  be  liable  in  this  case.  The  trouble  was  remedied  within  a  rea- 
sonable time  after  it  was  discovered,  and  this  seems  to  be  the  rule  of 
diligence  which  is  exacted  to  be  observed  by  the  city.  It  has  never 
yet  been  held  that  the  dty  is  liable  for  defects  which  neither  it  nor 
any  one  else  knew  anything  about,  and  which  It  did  not  create.  It 
cannot  be  that  the  city  can  be  held  liable  unless  it  is  shown  tliat  the 
defect  has  existed  for  such  a  length  of  time,  that  notice  to  the  city 
can  be  presumed.  This  seema  to  be  the  basis  in  all  ciises  of  the  city's 
liability.  No  evidence  of  this  kind  was  offered  in  this  case,  and  there- 
fore the  motion  should  have  been  denied. 

O'BRIEN,  J.,  concurs. 


(68  App.  DIv.  493.) 

PEOPLE  ex  rel.  CITY  OF  ROCHESTEB  v.  DE  WITT  et  al,  Assesson. 

•Supreme  Court  Appellate  Division,  Fourth  Department.    Mardi  12,  1901.) 

L  Mt'NiciPAij   Corporations— Water   WAms  bbtokd   Citt  LrKTTS — Spscial 
FuANCHisE  Tax — Application  to  Cities. 

Cien.  Tax  Lbw  lS9ti,  c.  908,  art  9,  §  8,  provides  that  all  real  estate 
within  the  state  shall  be  taxed  unless  exempt  by  law,  and  section  4  ex- 
empts the  property  of  a  city  which  lies  within  its  corporate  limits.  Laws 
1S'.»9,  c.  712,  §  2,  declares  that  the  term  "real  estate"  shall  include  all 
pliws  laid  for  coniiuetliiK  water,  including  the  value  of  the  franchise  to 
maintain  and  operate  them,  and  that  such  franchises  are  special  fran- 
chises for  the  purposes  of  taxation,  and  that  the  tangible  property  used 
In  oounection  with  a  special  franchise  shall  be  taxed  only  as  a  part  of 
the  franchise,  Ijut  no  property  of  a  city  shall  be  subject  to  a  special  fran- 
chise tax.  Tliat  part  of  the  water  mains  of  a  city  which  extended  beyond 
its  limits  and  through  another  town  was  taxed  by  the  latter  under  the 
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general  tax  law.  Beld,  that  the  contention  that  each  water  mains  could 
not  be  taxed  under  the  general  law  because  tbey  were  included  in  and 
taxable  only  as  a  part  of  the  city's  franchise  cannot  be  sustained,  since, 
the  property  of  a  city  being  expressly  exempt  from  a  special  franchise 
tax,  the  provision  that  special  franchises  sbotdd  Include  all  tangible  prop- 
erty used  in  connection  with  them  can  bare  no  application  to  cities. 

t.  Statutes — Rrpbal  bt  Implication. 

Laws  180«,  c.  flOS.  art  9,  $  3,  provides  that  all  real  property  within  the 
state  shall  be  liable  to  taxation  unless  exempt  by  law,  and  section  4  ex- 
empts from  taxation  property  of  a  municipal  corporation  held  for  public 
use,  except  tliat  portion  not  within  the  corporation.  Laws  lg99,  c.  712, 
I  2,  declares  that  a  special  franchise  shall  be  deemed  to  Include  the  value 
of  the  tangible  property  of  the  corporation  used  In  connection  with  the 
frauc-lilse,  and  sulijects  such  property  to  a  special  franchise  tax,  but  ex- 
empts the  property  of  a  municipal  corporation  from  the  special  franchise 
tax.  BeU,  that  sections  3  and  4  of  the  law  of  1896  were  not  modified 
or  repealed  by  implication  by  the  low  of  1890,  since  there  was  notjilng  In- 
consistent l)etween  the  two  acts. 

t,  Tasoiblb  PROPBRxr— Fkanchisjb — Sbparatfon  foh  Taxation. 

Lsiws  1896,  c.  908,  art.  9,  (f  3,  subjects  all  real  property  within  the  state 
to  taxation  unless  exempt  by  law,  and  section  4  exempts  the  property 
of  a  dty  from  taxation,  except  that  part  not  within  its  corporate  limits. 
The  water  mains  of  the  defendant  city  extended  beyond  Its  limits,  and 
through  the  town  of  H.  Beld,  that  the  fact  that  the  town  of  H.  did  not 
have  the  right  to  tax  the  defendant  city's  franchise  to  maintain  a  water 
system  did  not  tnvalidate  a  tax  by  ttie  town  of  H.  on  that  part  of  the  de- 
fendant's water  mains  which  was  within  the  limits  of  the  town  of  H., 
since  the  defendant's  franchise  and  its  tangible  property  used  in  connec- 
tion therewith  were  separable  for  the  purposes  of  taxation. 

Appeal  from  special  term,  Monroe  connty. 

Certiorari  bj  the  people,  on  the  relation  of  the  city  of  Eocbester, 
againgt  George  A,  De  Witt  and  others,  as  assessors  of  the  town  of 
Henrietta,  to  review  an  assessment  of  relator's  property.  From  an 
order  quashing  the  writ  on  the  merits,  relator  appeals.    Affirmed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  Sl'RLNa,  WIL- 
LIA3IS,  and  LAUGHULN,  JJ. 

P.  M.  French,  for  appellant. 
W.  F.  Cogswell,  for  respondents. 

WILLIAMS,  J.  This  appeal  involves  the  question  as  to  whether 
certain  property  of  the  city  of  Rochester  lying  in  the  town  of  Hen- 
rietta, outside  the  said  city,  is  assessable  in  the  town  of  Henrietta. 
The  city,  in  19O0,  owned  11.16  miles  of  pipe  line  lying  in  the  town, 
outside  of  the  city.  This  property  was  acquired  and  constructed  for 
the  purpose  of  supplying  the  city  with  water,  under  the  autliority  of 
the  several  acta  of  tiie  legislature  referred  to  in  the  petition  for  the 
writ,  and  has  ever  since  been  used  for  that  pnrj)ose.  The  property 
wa«  assessed  in  the  town,  viz.:  5.58  miles  new  pij)e  line,  at  .?11,800 
I»er  mile,  f 65,850;  5.58  miles  old  pipe  line,  at  .?o,-00  per  mile.  §17,- 
830;  and  the  return  showed  that  this  assessment  was  of  the  real  es- 
tate of  the  city  lying  in  the  town,  and  did  not  include  the  value  of  any 
franchise,  right,  authority,  or  permission  to  the  city  to  construct  or 
maintain  waterworks,  mains,  and  pipe  linos  for  the  purpose  of  suj)- 
plying  the  city  with  water.  The  respondents  claimed  this  property 
was  assessable  in  the  town  under  the  general  tax  law,  while  the  ap- 
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pellant  claimed  that  the  property  was  tangible  property  included  in 
and  constituting  a  part  of  a  special  franchise  of  the  city,  and  was  not 
subject  to  taxation  in  the  town  under  the  general  tax  law  as  amended 
in  1899.  The  special  term  held  the  property  was  assessable,  and  that 
the  assessment  was  valid,  and  made  the  order  appealed  from  quasliing 
the  writ  upon  the  merits. 

The  general  tax  law  of  the  state  was  passed  in  1896  aa  chapter  908 
of  the  Laws  of  that  year.  By  article  9  of  that  law,  taxes  upon  cor- 
porations were  provided  for,  and  among  them  those  known  as  "fran- 
chise taxes,"  but  the  special  franchise  tax  which  we  are  considering 
here  was  added  by  chapter  712,  Laws  1899.  Sections  3  and  i  of  ar- 
ticle 1  of  the  original  act  were  left  unchanged  by  the  amendatory  act, 
and  it  was  under  these  sections  that  the  respondents  claimed  the 
rifjht  to  assess  the  property  in  question.  So  far  as  material  here, 
these  sections  read  as  follows: 

"Sec.  3.  Property  liable  to  taxation. — ^AU  real  property  within  this  state. 
•    •    •    Is  taxable  unless  exempt  from  taxation  by  law. 

"Sec.  4.  Exemption  from  taxation. — The  following  property  shall  be  exempt 
from  taxation:  •  •  •  (3)  Property  of  a  municipal  cori)oratlon  of  the  state 
held  for  a  public  use,  except  the  portion  of  such  property  not  within  the  corpo- 
ration." 

The  property  in  question  was  real,  and  not  personal,  nnder  the 
definition  given  in  section  2  of  the  law,  both  before  and  after  the 
amendments  of  1899.  There  can  be  no  doubt  that  the  property  in 
question  was  assessable  in  the  town,  under  these  sections  3  and  4, 
before  the  amendatory  act  was  passed  (City  of  Rochester  v.  Ckje,  25 
App.  Div.  300,  49  N.  Y.  Supp.  502,  affirmed  in  157  N.  Y.  678,  51  N.E. 
1093;  City  of  Amsterdam  v.  Hess,  157  N.  Y.  42.  51  N.  E.  410),  and  the 
question  is  whether  the  amendments  of  1899  so  far  affected  or  modified 
these  sections  as  to  deprive  the  town  of  the  right  to  assess  such  prop- 
erty, which  it  theretofore  had.  The  amendatory  act  inserted  in  sub- 
division 3,  §  2,  art.  1,  of  the  original  act,  which  defined  the  terms 
"land,"  "real  estate,"  and  "real  property,"  two  clauses,  each  of  which 
commenced  with  the  words,  "including  the  value  of  all  franchises." 
The  first  clause  related  to  railroads,  and  is  not  important  here.  The 
second  clause  made  that  part  of  the  section  as  amended  read  as  fol 
lows: 

"All  mains,  pipes,  •  •  •  laid  or  placed  In,  upon,  above  or  under  any 
public  or  private  street  or  place  for  conducting  •  •  •  water,  •  •  "• 
Including  the  value  of  all  franchises,  rights,  authority  or  permission  to  con- 
struct, maintain  or  operate,  in,  under,  above,  upon,  or  through,  any  •  •  • 
public  places,  any  mains,  pipes,    •    •    •    for  conducting  water.    •    •    ••• 

At  the  end  of  the  subdivision  the  following  was  added: 

"A  franchise,  right,  authority  or  permission  specified  in  this  subdivision  shall 
for  the  purpose  of  taxation  be  known  as  a  'special  franchise.*  A  special  fran- 
chise shall  be  deemed  to  include  the  value  of  the  tangible  property  of  a  per- 
son, copartnership,  association  or  corporation  situated  In,  upon,  under  or 
above  any  street,  highway,  public  place  or  public  waters  in  connection  with 
the  special  franchise.  The  tangible  property  so  Included  shall  be  taxed  as  a 
Ijart  of  the  special  franchise.  No  property  of  a  municipal  corporation  shall  be 
subject  to  a  special  franchise  tax." 

The  amendatory  act  made  changes  in  other  parts  of  the  original  act 
necessary  to  provide  for  the  assessment  of  the  special  franchise  tax, 
«nd,  among  other  things,  added  section  47,  as  follows: 
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"Sec.  47.  Special  franchise  tax  not  to  affect  other  tax.— The  Impofdtlon  or 
payment  of  a  special  franchise  tax  as  provided  In  this  chapter  shall  not  rellere 
any  association,  copartnership  or  corporation  from  the  payment  of  any  organ- 
ization tax  or  franchise  tax  or  any  other  tax  otherwise  imposed  by  article  nine 
of  this  chapter,  or  by  any  other  provision  of  law;  but  tangible  property  sub- 
ject to  a  special  franchise  tax  situated  In,  upon,  under  or  above  any  street, 
highway,  public  place  or  public  waters,  as  described  In  subdivision  three  of 
section  two  shall  not  be  taxable  except  upon  the  assessment  made  as  herein 
provided  by  the  state  board  of  tax  commissioners." 

It  will  be  observed  that  under  subdivision  3  of  section  2  of  article 
1,  as  amended  in  1899,  a  franchise  therein  specified  was  made  real 
estate,  and  for  the  purposes  of  taxation  was  to  be  known  as  a  "spe- 
cial franchise,"  but,  inasmuch  as  this  term  was  to  be  applied  to  such 
franchise  for  the  purposes  of  taxation  only,  and  inasmuch  as  the  prop- 
erty of  a  municipal  corporation,  by  the  express  terms  of  the  amend- 
ment, was  not  subject  to  a  special  franchjse  tax,  it  cannot  be  said 
that  its  franchise  specified  in  the  amendment  was  a  special  franchise 
at  all.  The  provision  in  the  amendment,  therefore,  that  "a  special 
franchise  shall  be  deemed  to  include  the  value  of  the  tangible  prop- 
erty," etc.,  and  that  "the  tangible  property  so  included  shall  only  be 
taxed  as  a  part  of  the  special  franchise,"  had  no  application  to  the 
franchise  of  a  municipal  corporation.  This  construction  is  confirmed 
by  the  provision  of  section  47,  added  by  the  amendatory  act,  that: 

"The  imposition  or  payment  of  a  special  franchise  tax  •  *  •  shall  not 
relieve  •  •  •  from  the  payment  of  any  •  •  •  franchise  tax  •  •  • 
imposed  by  article  nine,  •  *  •  but  tangible  property  subject  to  a  special 
franchise  tax  •  •  *  as  descriljed  in  subdivision  three,  section  two,  arti- 
cle one  shall  not  be  taxable  except  upon  the  assessment  made  as  herein  pro- 
vided by  the  state  board  of  tax  commissioners." 

In  other  words,  the  provisions  relating  to  tangible  property  of  a 
municipal  corporation,  and  making  such  property  a  part  of  a  special 
franchise,  have  no  application  to  the  tangible  property  of  a  municipal 
corporation,  because  the  term  "special  franchise"  was  created  solely 
for  the  purpose  of  taxation,  and  the  propei-ty  of  a  municipal  corpora- 
tion was  expressly  exempted  from  such  taxation.  The  purpose  of 
the  amendatory  act  was  to  provide  for  an  increase  of  the  area  of  tax- 
ation so  as  to  include  property  not  theretofore  subject  to  taxation. 
No  purpose  is  apparent  to  relieve  and  exempt  from  taxation  property 
theretofore  taxable.  And  as  to  tangible  property  the  provision  was 
that,  when  taxable  as  a  part  of  a  special  franchise,  it  should  only  be 
taxed  upon  the  assessment  made  for  the  purpose  of  a  special  franchise 
tax  When  not  assessable  as  a  part  of  a  special  franchise,  it  was  to 
be  assessed  as  it  had  been  before  the  amendatory  act  was  passed. 
There  having  been  in  the  amendatory  act  no  reference  to  sections  3 
and  4  of  the  original  law,  no  express  modification  or  repeal  thereof, 
and  the  amendatory  act  not  being  inconsistent  with  those  sections  of 
the  original  law,  the  amendatory  act  cannot  be  held  to  have  modified 
or  repealed  these  sections  by  implication.  Davis  v.  Supreme  Lodge, 
165  N.  Y.  159,  166,  58  N.  E.  891,  where  the  rules  applicable  to  repeal 
of  statutes  by  implication  are  clearly  stated. 

Prior  to  the  enactment  of  the  general  tax  law  of  1896,  the  prop- 
erty of  a  municipal  corporation  situate  beyond  the  limits  of  the  cor- 
poration, and  held  for  a  public  use,  was  exempt  from  taxation  in  the 
69N.T.8.— 24 
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towns  where  It  was  located;  but  by  flections  8  and  4  of  the  general 
tax  law  such  property  was,  by  the  legislature,  expressly  subjected  to 
taxation  in  such  towns.  City  of  Bochester  v.  Coe  and  City  of  Amster- 
dam T.  Hess,  supra.  The  court  of  appeals  in  the  Hess  Case  said  this 
was  in  accordance  with  natural  justice  as  between  the  taxpayers  of 
the  towns  and  the  municipality  receiving  the  benefits  from  the  prop- 
erty. We  see  no  reason  why  we  should  struggle  to  hold  this  prop- 
erty again  exempted  from  taxation  by  a  law  which  does  not  make  the 
intention  of  the  legislature  clear  to  provide  for  such  exemption. 
Very  likely  the  franchise,  right,  authority,  or  permission  to  the  city 
to  construct  and  maintain  waterworks,  mains,  and  pipe  lines,  which 
was,  by  the  amendatory  act,  real  estate,  was  not  assessable  or  taxable 
in  the  town.  It  could  not  be  said  to  be,  in  the  language  of  section 
4,  "not  within  the  corporation."  It  was  a  franchise,  though  not  a 
special  franchise,  but  was  within  the  corporation,  and  therefore  not 
the  subject  of  taxation  in  the  town.  The  return  shows  this  franchise 
was  not  assessed,  but  that  the  assessment  was  only  of  the  tangible 
property  lying  in  the  town.  While  the  act  makes  the  pipe  line  and 
the  franchise  both  species  of  real  property,  we  can  see  no  objection  to 
separating  them,  and  assessing  the  pipe  line  and  leaving  the  franchise 
unassessed. 

Our  conclusion  is  that  the  order  appealed  from  should  be  afQrmed, 
with  costs.    So  ordered.    All  concur. 


(58  App.  Div.  470.) 

DOUGLASS  V.  NOKTHERN  CENT.  RT.  CO. 

(Sopreoie  Conrt,  Appellate  Division,  Fourth  Department.    Mardi  12,   1901.> 

1.  IIastbb  and  Servant — Kili,iho  ok  Bbakeuan — Evidenck. 

The  defendant  railroad  ran  north  and  south,  and  was  crossed  at  right 
angles  by  the  R.  Ry.  At  the  Junction  there  was  a  Y  called  "No.  1,"  wtJch 
connected  the  branch  tracks  or  switdiea  of  the  two  roads,  and  a  second  X. 
called  "No.  2,"  which  branched  from  No.  1  and  returned  to  it  Deceased, 
a  bralieman  on  the  R.  Ry.,  while  engaged  in  switching  on  a  dark  night, 
was  hanging  on  the  ladder  of  a  box  car,  when  he  was  struck  by  a  gon- 
dola car,  which  was  standing  so  near  the  end  of  T  No.  1  that  only  a  few 
inches  remained  between  It  and  cars  passing  on  the  switch.  The  testi- 
mony as  to  whether  the  gondola  car  was  pushed  so  near  the  end  of  the 
switch  by  a  crew  of  the  defendant  company,  who  admitted  taking  cars 
out  of  Y  No.  1  on  the  evening  before  the  accident,  or  was  left  in  that  posi- 
tion by  the  crew  of  another  freight  train  on  the  R.  Ry.,  was  conflicting. 
The  inspector  for  both  roads  testified  that  on  the  morning  after  the  axxl- 
dent  a  part  of  the  cars  attached  to  the  gondola  car  were  standing  on  T 
No.  2,  which  would  make  it  Impossible  for  a  crew  on  Y  No.  1  to  push  It 
any  nearer  the  end  of  Y  No.  1.  Beld,  that  a  finding  of  the  Jury  that  de- 
fendant's crew  was  responsible  for  the  dangerous  position  of  the  gondola, 
car  was  not  so  clearly  against  the  weight  of  the  evidence  u  to  Justify 
setting  aside  of  the  verdict  la  favor  of  plaintiff. 

X  APFEAti — Law  op  tbb  Case— Fobkbk  Decision— Chanob  in  Evidencx. 

Where  a  Judgment  for  plaintiff  was  reversed  on  the  testimony  of  a  cer- 
tain witness,  which,  if  true,  showed  defendant  was  not  gniilty  of  ae^U- 
gence,  and  in  a  subsequent  appeal  the  evidence  contradicting  such  witness 
was  much  stronger,  the  appellate  division  waa  not  bound  by  the  former 
decision  on  a  subsequent  appeal. 


Digitized  by 


Google 


Sap.   Ct.)  DOUGLASS   ▼.  KORTHEKK   CENT.  BY.  CO.  371 

&  OOSTRtBOTORY    NBOLiaBKCB— JuOOHKm'— Eytdbnck. 

Defendant  railroad  crossed  tbe  E.  Ry.  at  right  angles,  and  tbe  switcbe* 
of  the  two  roads  were  connected  by  a  Y.  PlalntiS's  Intestate,  who  was 
a  brakeman  on  the  R.  Ry.,  was  hanging  on  the  ladder  of  a  box  car  while 
engaged  In  moving  cars  on  the  R.  Co.'s  switch,  on  a  dark  night,  and  was 
fatally  Injured  by  being  strudc  by  a  car  wiilch  was  standing  so  near  the 
end  of  the  Y  that  only  a  few  inches  remained  between  it  and  cars  passing 
on  the  switch.  The  question  of  the  contributory  negligence  of  deceased 
was  submitted  to  the  jury,  and  their  attention  caUed  to  all  the  circumstan- 
ces. BtM,  that  a  Judgment  for  plaintiff  would  not  be  reversed  on  tbe 
ground  that  the  evidence  showed  that  deceased  was  guilty  of  ccmtribB- 
tory  negligence. 

^   DAMAOBS— BXCESSIVEKXBS. 

Plaintiff's  intestate  was  26  years  of  age.  In  good  health,  and  employed 
as  a  bral^eman  at  $o5  per  month.  He  was  occasionally  intrusted  with  tlie 
charge  of  trains  as  conductor,  and  In  a  fair  position  for  promotion.  On 
b)8  death  he  left  a  wife  and  two  small  children.  BM,  that  a  verdict 
for  $10,000  for  hit  deatb,  tbroagb  tbe  negligence  of  defendant,  was  not 
excessive;. 

Appesd  from  trial  term,  Oswego  county. 

Action  by  Cora  M.  Douglass,  as  administratrix  of  the  estate  of 
Virgil  D,  Douglass,  deceased,  against  the  Northern  Central  Kailway 
Company.  From  a  judgment  in  favor  of  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendant  appeals.    Af3rmed. 

Argued  before  ADAMii,  P.  J.,  and  McLENNAN,  SPKENG,  WIL- 
LIAMS, and  LAUGHLIN,  JJ. 

G.  M.  Diven,  for  appellant. 

D.  P.  Morehouse,  for  respondent. 

WELLIAMS,  J.  ^e  action  was  brought  to  recover  damages  for 
the  death  of  the  respondent's  intestate,  alleged  to  have  been  caused 
by  the  negligence  of  the  appellant.  The  appeal  involves  the  questions 
of  negligence,  absence  of  contributory  negligeooe,  and  the  amount  of 
damages,  whether  the  verdict  of  the  jury  in  favor  of  the  respondent 
was  against  the  weight  of  evidence,  and  wtetber  the  damages  award- 
ed ($10,000),  were  excessive.  A  brief  statement  should  be  made  as 
to  the  locality  and  immediate  cause  of  the  accident 

The  appellant's  road  at  Wallington,  where  the  accident  occurred, 
ran  substantially  north  and  south,  and  the  road  of  the  Rome,  Water- 
town  &  Ogdensburg  substantially  east  and  west,  the  tracks  of  the  two 
roads  crossing  each  other  nearly  at  right  angles.  In  the  southeasterly 
angle  of  these  tracks  of  the  two  roads  there  was  a  curving  track 
running  from  the  one  to  tbe  other,  or,  more  correctly  speaking,  from 
a  side  track  of  tbe  one  to  a  side  track  of  the  other.  This  curving 
track  we  may  designate  as  "Y  No.  1."  Tliere  were  two  other  curving 
tracks  north  of  the  one  already  referred  to,  one  leaving  Y  No.  1,  and 
returning  to  it  again,  which  may  be  designated  "Y  No.  2,"  and  the 
other  leaving  Y.  No.  2,  and  returning  to  it  again,  which  may  be  desig- 
nated as  "Y  No.  3."  These  Y's  were  used  for  storing  and  transferring 
cars  from  the  one  road  to  the  other.  The  deceased  was  a  brakeman 
upon  a  freight  train  on  the  Rome,  Watertown  &  Ogdensburg  road. 
At  the  time  of  the  accident,  the  crew  of  his  train  was  engaged  in 
lacing  a  box  car  from  its  freight  train  upon  Y  No.  1,  to  be  tranoferred 
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therefrom  to  appellant's  road.  The  engine  took  this  car,  and  started 
to  back  it  easterly  along  the  branch  track,  to  the  point  where  such 
branch  connected  with  Y  No.  1.  The  deceased  was  riding  upon  the 
southerly  side  of  the  car,  near  its  front,  his  feet  in  a  stirrup  just  below 
the  car,  and  his  hands  holding  an  iron  rod  upon  the  side  of  the  car,  so 
that  his  whole  body  wa«  extended  south  of  the  ^de  of  the  car.  As 
the  car  approached  the  intersection  of  the  two  tracks,  he  was  struck 
by  a  gondola  car  standing  upon  Y  No.  1,  so  close  to  the  branch  track 
as  to  leave  but  a  few  inches  between  the  two  cars,  was  thrown  to  the 
ground,  and  thus  received  the  injuries  which  caused  his  death.  This 
gondola  car  had  been  placed  upon  Y  No.  1  by  the  crew  of  another 
freight  train  upon  the  Borne,  Watertown  &  Ogdensburg  road  some 
hours  before,  and,  if  that  crew  left  it  where  it  was  at  the  time  of  the 
accident,  the  neglect  in  leaving  it  in  that  position  was  not,  of  course, 
chargeable  to  the  appellant.  The  plaintiff,  however,  alleged  and 
sought  to  prove  that  the  first  Rome,  Watertown  &  Ogdensburg  crew 
left  the  car  in  a  safe  position  further  away  from  the  branch  track,  and 
that  the  crew  of  one  of  appellant's  freight  trains  thereafter,  and  before 
the  accident,  in  taking  other  cars  from  Y  No.  1,  carelessly  moved  the 
gondola  car  into  the  dangerous  position  which  it  occupied  at  the  time 
of  the  accident.  After  the  first  Rome,  Watertown  &  Ogdensburg 
crew  left  the  car  upon  Y  No.  1,  and  before  the  accident  took  place,  a 
crew  of  one  of  appellant's  freight  trains  did  go  in  upon  Y  No.  1,  and 
take  out  some  cars,  but  all  of  that  crew  testified  that  they  did  not 
interfere  with  or  move  this  gondola  car.  All  of  the  first  Rome, 
Watertown  &  Ogdensburg  crew  testified  that  they  left  the  car  in  a 
safe  position,  further  away  from  the  branch  track  than  the  place 
where  it  was  standing  when  the  accident  occurred.  There  was  no 
ground  for  claiming  that  the  car  changed  its  position  itself  after  it 
was  left  on  Y  No.  1  by  the  first  Rome,  Watertown  &  Ogdensburg 
crew,  or  that  any  crew  or  person  other  than  the  crew  of  appellant  and 
the  first  crew  of  the  Rome,  Watertown  &  Ogdensburg  had  anything  to 
do  with  the  car  after  it  arrived  at  Wallington  and  before  the  accident, 
nor  was  there  any  reason  to  believe  either  of  the  crews  knowingly 
or  intentionally  left  or  placed  the  car  in  the  dangerous  position  in 
which  it  stood  at  the  time  of  the  accident. 

The  act,  whichever  crew  did  it,  was  careless  and  negligent  merely, 
not  willful.  The  only  probable  or  reasonable  solution  of  the  question 
was  that  one  of  these  two  crews  was  responsible  for  the  dangerous 
position  of  the  car.  Either  the  first  Rome,  Watertown  &  Ogdensburg 
crew  left  it  there,  or  the  appellant's  crew  moved  it  there.  Which  was 
it?  This  was  the  question  submitted  to  the  jury  for  their  determi- 
nation. In  additioQ  to  the  evidence  of  the  persons  comprising  these 
two  crews,  there  was  the  evidence  of  the  members  of  the  Rome,  Wa- 
tertown &  Ogdensburg  crew,  of  which  deceased  was  a  member,  and 
that  of  some  other  witnesses,  who  testified  to  the  operations  of  the 
defendant's  crew  while  at  work  on  Y  No.  1,  and  as  to  the  position  of 
the  gondola  car,  and  other  cars  attached  to  it,  after  the  accident,  the 
same  night  and  the  next  morning.  The  evidence  of  these  latter  wit- 
oesses  was  not  harmonious,  but  contradictory.  To  illustrate,  La 
Rock,  an  inspector  in  the  employ  of  both  railroads,  and  called  by  the 
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plaintiff  as  to  otiier  questions,  testified,  on  cross-examination,  that  he 
saw  the  gondola  car,  and  the  cars  connected  with  it,  the  next  morning 
after  the  accident,  and  that  the  west  end  of  this  batch  of  cars  was 
standing  off  from  Y  No.  1  and  upon  Y  No.  2.  It  was  this  evidence 
given  by  La  Kock  that  particularly  impressed  the  appellate  court 
upon  the  former  appeal,  and  apparently  was  controlling,  and  induced 
the  reversal  of  the  judgment  then  appealed  from.  See  opinion  of 
Merwin,  J.,  41  App.  Div.  615,  58  N.  Y.  Supp.  73.  Other  evidence  wajs 
discussed,  but  this  seemed  to  be  the  most  important,  llie  court 
might  well  consider  this  fact  as  to  where  the  west  end  of  the  batch  of 
cars  was  before  the  accident — whether  on  Y  No.  1  or  Y  No.  2 — as  of 
the  greatest  consequence,  because,  if  it  was  on  Y  No.  2,  then  the  ap- 
pellant's crew  could  not  have  moved  the  gondola  car  to  the  east  by 
pushing  against  the  west  end  of  such  batch  of  cars.  The  appellant's 
crew  was  all  the  time  on  Y  No.  1,  and  at  no  time  on  Y  No.  2;  so 
that,  if  La  Rock's  evidence  was  to  be  regarded  as  true,  the  appellant's 
crew  could  not  be  held  responsible  for  the  dangerous  position  of  the 
gondola  car.  It  is  true  that  he  did  not  see  the  cars  until  the  next 
morning,  and,  after  the  accident  the  night  before,  the  second  Bome, 
Watertown  &  Ogdensburg  crew  pushed  tiie  batch  of  cars  to  the  west, 
and  placed  their  box  car  on  Y  No.  1,  and  all  the  cars  far  enough  to 
the  west  so  as  to  be  dear  of  the  branch  track,  but  they  do  not  claim 
themselves  to  have  pushed  any  of  the  cars  upon  Y  No.  2.  La  Rock's 
evidence  was  to  some  extent  contradicted  upon  the  first  trial,  but 
the  contradiction  was  not  of  such  a  nature  as  to  prevent  the  appel- 
late court  from  relying  upon  his  evidence.  Upon  the  second  trial, 
however,  other  evidence  was  given  by  the  respondent  upon  this  sub- 
ject, so  that  we  cannot  now  say  that  we  are  passing  upon  substan- 
tially the  same  evidence  as  that  contained  in  the  record  on  the  for- 
mer appeal.  We  are  not,  therefore,  concluded  by  the  former  deci- 
sion, but  must  pass  upon  the  question  as  it  is  now  presented  on  the 
present  record;  and  the  question  is  whether  the  finding  of  the  jury 
that  the  appellant's  crew  was  responsible  for  the  dangerous  position 
of  the  gondola  car  was  so  against  the  weight  of  the  evidence  that  the 
verdict  should  be  set  aside.  The  question  is  not  what  we  think  the 
truth  is,  but  what  the  jury  believed  it  to  be,  acting  upon  the  evidence; 
and  the  court  cannot  set  aside  the  finding  of  the  jury  unless  it  was 
80  against  the  weight  of  the  evidence  as  to  show  that  it  was  not  the 
result  of  their  sound  judgment,  but  of  passion,  prejudice,  or  favor. 

We  think,  under  this  well-settled  rule,  the  verdict  of  the  jury 
should  not  be  disturbed  so  far  as  this  question  is  concerned..  There 
were  many  witnesses  sworn  on  each  side.  They  were  before  the  jury, 
who  had  the  opportunity  to  observe  their  appearance  on  the  stand 
while  giving  their  evidence.  Their  credibility  was  for  the  jury. 
Then  it  did  not  necessarily  follow  that  any  of  the  witnesses  were  dis- 
honest, or  testified  untruly,  knowing  that  they  did  so.  All  these 
transactions  took  place  in  the  nighttime,  within  a  few  hours,  and  the 
night  was  very  dark.  Sonie  of  the  witnesses  may  have  been,  and  very 
likely  were,  mistaken  as  to  what  they  did  or  saw,  and  in  what  they 
testified  to  on  the  subject.  Their  interest  in  the  result  of  the  trial, 
by  reason  of  their  sympathy  for  the  respondent  or  appellant,  may  have 
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led  them  unconsciously  to  state,  more  positively  than  they  coold  well 
do,  what  they  saw  and  what  they  did.  These  considerations  may  hare 
led  the  jury  to  discredit  some  of  the  witnesses,  and  it  was  for  the  jury 
to  say  which  witnesses  were  so  discredited  by  them.  If,  for  any  of 
the  reasons  referred  to,  the  jury  believed  the  evidence  of  the  appel- 
lant's crew  and  other  witnesses  was  unreliable,  they  had  a  right  to 
disregard  it,  and  to  give  effect  to  the  evidence  of  the  respondent's 
witnesses  and  the  Rome,  Watertown  &  Ogdensburg  crews,  and  then 
they  would  naturally  or  necessarily  arrive  at  the  conclusion  they  did 
in  rendering  the  verdict  for  the  respondent. 

The  next  question  is  whether  the  jury  were  justified  in  finding  the 
deceased  free  from  contributory  negligence.  He  was  bound  to  exer- 
cise, not  the  greatest  care  to  avoid  injury,  but  only  such  care  as  an 
(Hrdinarily  prudent  and  careful  person  would  have  used  under  just  the 
circumstances  in  which  he  was  placed,  and  whether  he  did  exercise 
such  care  was  a  question  for  the  jury  to  determine.  The  court  fairly 
submitted  this  question  to  the  jury,  calling  their  attention  to  all  the 
circumstances.  The  manner  in  which  he  was  riding  upon  the  car; 
the  darkness  of  the  night;  the  place  he  carried  his  lantern;  the  di- 
rection in  which  he  was  looking;  whether  he  had  a  right  to  assume 
that  no  cars  upon  the  Y  were  near  enough  to  put  him  in  danger  as 
he  approached  the  intersection  of  the  two  tracks,— all  these  things 
were  for  the  consideration  of  the  jury,  and  then  they  were  required 
to  say  whether,  under  the  circumstances,  he  exercised  the  care  and 
caution  of  a  reasonably  prudent  and  careful  person.  If  he  did,  then 
he  was  free  from  contributory  negligence.  We  think  the  finding  of 
the  jury  upon  this  question  should  not  be  disturbed. 

The  remaining  question  is  the  one  of  damages, — ^whether  the  ver- 
dict for  110,000  was  excessive.  This  court  has  not  latterly  hesitated 
in  considering  the  verdicts  rendered  in  negligence  cases,  and  in  tak- 
ing the  necessary  steps  to  procure  a  reduction  of  the  amounts  there- 
of, where  justice  required  it  to  be  done.  We  are  of  the  opinion,  how- 
ever, in  this  case,  that  our  interference  with  the  finding  of  the  jury 
38  not  required.  The  deceased  was  at  the  time  of  his  death  26  years 
of  age,  in  robust  health,  of  exemplary  habits,  fairly  well  educated,  and 
was  in  the  line  of  railroad  promotion.  He  was  a  brakeman  on  a 
freight  train,  but  had  acted  more  or  less  as  a  conductor  on  freight 
trains,  and  had  served  as  baggageman  also.  He  was  earning  |o4.67 
per  month,  or  $656  per  year,  with  a  fair  prospect  of  promotion  and  a 
larger  salary  as  the  years  went  by.  He  left  a  wife  and  two  small 
children,  both  girls.  How  much  the  wife  and  children  suffered  pe- 
cuniarily by  the  death  of  the  deceased  was  for  the  jury  to  determine, 
within  reasonable  bounds.  The  question  was  fairly  submitted  to  them 
by  the  trial  court,  and  we  do  not  feel,  under  the  circumstances  of  this 
case,  that  the  court  is  called  upon  to  disturb  their  finding. 

For  the  reasons  stated,  our  conclusion  is  that  the  judgment  axid 
order  appealed  from  should  be  afiSrmed,  with  costs.  So  ordered.  All 
concur. 
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PHBIAN  ▼.  DOWNS  et  aL 

(Supreme  Ciourt,  Appellate  DItIbIod,  Third  Department    Murcb  8,  1901.) 

PBINCIFAL     AKD    AqBNT— MiSAPPROPKIATBD     FDNDS  —  RbCOVEBI— MOHTOAOB— 
FORBCLOSUSB. 

At  a  sale  of  mortgaged  land  at  foreclosure,  tbe  property  was  bid  in  by 
an  agmt,  who  paid  part  of  the  price  with  funds  of  his  principal  which 
he  had  misappropriated.  The  agent  did  not  complete  the  purchase,  and 
the  court  ordered  a  resale.  The  order  did  not  make  the  first  purchaser 
responsible  for  the  deficiency,  or  declare  a  forfeiture  of  the  amount  paid 
by  him,  but  directed  that  it  be  held  by  the  referee  who  made  the  sale, 
subject  to  the  order  of  the  court.  At  the  resale  the  property  sold  for  less 
than  was  bid  at  the  first  sale.  Beld,  that  the  principal  could  recover 
from  the  referee  the  money  so  misappropriated  by  Its  agent,  as  by  the 
order  of  resale  the  first  purchaser  was  released  from  all  liability  on  ac- 
count of  his  bid,  and  neither  the  referee  nor  any  one  Interested  in  tbe 
land  bad  any  Interest  in  the  money  as  against  the  true  owner. 

Appeal  from  special  term,  Albany  county. 

Action  by  John  J.  Phelan,  as  receiver  of  the  American  Fnr  Com- 
pany, against  J.  Murray  Downs  and  others.  From  a  judgment  for 
plaintiff  (64  N.  Y.  Supp.  737),  defendants  appeal.    AlHrmed. 

The  plaintiff  seeks  to  recover  the  sum  of  $6,000,  now  In  tbe  custody  of  the 
court  under  the  following  circumstances:  Certain  premises  In  the  city  of 
Albany  were  Incnmlsered  by  a  mortgage  to  secure  $20,000.  The  defendant  the 
First  National  Bank  of  Albany  held  a  Judgment  which  was  a  subsequent  Hen 
upon  such  premises.  The  American  Fur  Company  acquired  tbe  title  to  such 
premises,  subject  to  such  liens.  On  January  4,  1807,  the  premises  were  sold 
on  execution  Issued  on  the  bank's  judgment  and  bid  off  by  such  bank.  On 
January  20,  1897,  a  judgrment  foreclosing  the  said  mortgage  and  ordering  a 
sale  of  the  premises  was  entered,  whereby  the  defendant  Downs  was  appointed 
a  referee  to  make  tbe  sale.  On  February  11,  1897,  Downs,  as  such  referee, 
offered  the  premises  at  public  sale,  and  the  defendant  GiUig  bid  the  sum  of 
140,000  therefor.  They  were  struck  oft  to  him  at  that  figure,  and  in  accord- 
ance with  certain  terms  of  sale  then  and  there  signed  he  paid  to  the  referee 
15  per  cent  of  such  bid,  viz.  $6,000,  by  a  check  for  that  amount,  drawn  on 
the  National  Exchange  Bank,  to  the  order  of  the  referee,  and  certified  as 
good  by  its  cashier.  The  referee  Indorsed  such  check  "for  deposit  only,"  and 
It  was  placed  to  his  credit  in  the  First  National  Bank  of  Albany.  By  the 
terms  of  sale  GllUg  was  to  pay  the  balance  of  his  bid  by  February  15th,  and 
tt  was  therein  further  provided:  "Sixth.  The  biddings  will  be  kept  open  after 
the  property  Is  struck  down,  and  in  case  any  purchaser  shall  fail  to  comply 
with  any  of  the  above  conditions  of  sale,  the  premises  so  struck  down  to  him 
will  be  again  put  up  for  sale,  under  the  direction  of  said  referee,  under  these 
same  terms  of  sale,  without  application  to  the  court,  unless  the  plalntifTs  at- 
torneys shall  elect  to  make  such  application,  and  such  purchaser  will  be  held 
liable  for  any  deficiency  there  may  be  between  the  sum  for  which  said  prem- 
ises shall  be  struck  down  upon  the  sale  and  that  for  which  they  may  be 
purchased  on  the  resale,  and  also  any  costs  or  expenses  occurring  on  such 
resale."  Gllllg  refused  to  complete  his  purchase,  and  on  May  22,  1897,  an 
order  of  court  was  made  directing  Gllllg  to  complete  his  purchase,  and,  in  the 
event  that  he  failed  to  do  so,  directing  that  a  resale  l>e  had,  and  that  tbe 
^000  be  retained  by  the  referee,  subject  to  the  further  order  of  the  court. 
A  resale  was  had  on  June  28th,  and  the  premises  were  struck  oft  to  one  Keeler 
for  the  sum  of  $28,850,  who  paid  the  money  and  took  a  conveyance  from  the 
referee.  The  referee  ajipUed  a  sufficient  amount  thereof  to  satisfy  the  mort- 
gage debt  and  costs,  and  reported  that  be  had  a  balance  of  $6,997.12  in  his 
bands  as  surplus  moneys  arising  on  tbe  sale,  which  was  paid  to  the  county 
treasurer.  He  also  reported  that  he  still  held  the  $G,000,  and  aslied  Instruc- 
tions regarding  the  same.  On  July  14th  an  order,  was  m.nde  confirming  his 
report  and  directing  him  to  hold  such  $6,000  untU  further  order.    This  action 
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was  flnbseqaently  commenced  by  the  plaintiff,  as  receiver  of  the  fur  company, 
to  recover  such  amount,  on  the  ground  that  GUllg,  being  an  officer  of  the  fur 
company,  had  unlawfully  abstracted  it  from  the  funds  of  that  company.  The 
defending  bank  claims  that,  being  the  owner  of  the  equity  of  redemption  In 
the  mortgaged  premises,  It  Is  entitled  to  such  fund.  A  Judgment  of  the 
special  term  was  rendered  in  the  plalntifTs  favor,  and  from  such  Judgment 
this  appeal  is  brought 

Argued  before  PARKER,  P.  J.,  and  KELLOQO,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

Bailey  &  Dugan  (J.  Newton  Fiero,  of  counsel),  for  appellants. 
Nusbaum  &  Coughlin  (Lewis  £.  Garr,  of  counsel),  for  respondent. 

PARKER,  P.  J.  It  must  be  conceded  that  the  f  6,000  in  question 
comes  from  the  bank  account  of  the  American  Fur  Company.  The 
check  given  to  the  referee  was  paid  from  that  account,  and  it  was  so 
authenticated  by  the  president  tiiat  such  payment  could  not  have  been 
subsequently  repudiated  on  the  part  of  that  company.  On  the  record 
we  must  further  concede  that  Gillig  made  such  purchase  in  his  own 
name  and  for  his  own  benefit,  and  hence  the  money  was  used  by  him 
in  his  own  personal  venture.  Neither  the  president  nor  the  other  of- 
ficers acting  in  the  matter  could  lawfully  authorize  him  so  to  do. 
Therefore  his  use  of  the  check  was  an  unlawful  appropriation  of  the 
company's  funds  to  his  own  use.  But,  if  we  assume  that  he  was  in 
reality  purchasing  the  property  for  the  benefit  of  the  company,  and 
with  the  purpose  of  transferring  the  title  to  the  company  when  it  was 
conveyed  to  him,  nevertheless  it  was  a  misappropriation  of  the  com- 
pany's funds.  Such  oflBcers  had  no  right  to  make  such  a  contract  or 
investment  for  the  company,  and  no  authority  to  use  its  funds  for 
such  purpose.  Therefore  the  |6,000  which  went  into  the  referee's 
hands,  and  which  he  still  holds,  was  and  is  a  fund  which  has  been 
unlawfully  withdrawn  by  its  ofiicers  and  agents  from  the  bank  account 
of  the  fur  company  for  a  purpose  to  which  they  had  no  right  to  apply 
it.  If  this  fund  was  still  in  Gillig's  hands,  there  would  be  no  question 
but  that  he  could  be  compelled  to  restore  it  to  the  owner.  Has  any 
one  in  the  course  of  the  transaction  acquired  such  a  right  to  it,  or  such 
an  equity  in  it,  as  to  prevent  the  court  from  now  directing  such 
restoration? 

It  is  well  settled  that  where  a  fund  so  misappropriated  has  been 
kept  intact  and  can  be  identified,  it  may  be  recovered  by  the  owner, 
as  againat^any  one  except  bona  fide  holders  for  value.  Sugar-Refining 
Co.  V.  Rincher,  145  N.  Y.  552,  556,  557,  40  N.  E.  206,  27  L.  R.  A.  757; 
Roca  V.  Byrne,  145  N.  Y.  182,  39  N.  E.  812;  Turnpike-Road  Co.  v. 
Paviour,  164  N.  Y.  281,  58  N.  E.  114.  The  referee,  Downs,  makes  no 
claim  to  the  fund,  except  as  an  officer  of  the  court.  He  personally 
parted  with  no  value  for  it,  and  still  holds  it  subject  fo  the  order  of  the 
court.  The  defending  bank,  as  the  mere  depositary  of  the  referee, 
makes  no  claim  to  it.  As  between  them,  it  concededly  holds  it  sub- 
ject to  his  order.  But  it  is  claimed  by  such  bank  that  the  referee  in 
his  official  capacity  became  a  bona  fide  holder  for  value  of  such  fund ; 
that,  therefore,  the  same  cannot  be  reclaimed  from  him;  that,  being 
so  held  by  the  referee,  as  against  the  fu]:.  company,  it  is  a  part  of  the 
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purchase  money  receiyed  on  the  sale  of  the  mortgaged  premises,  and 
should  be  distributed  to  it  as  the  owner  of  the  equity  of  redemption. 
So  the  question  is  presented  whether  the  referee — or  the  court,  rather, 
for  the  referee  but  represents  the  court — ^acquired  and  still  holds  this 
fond  under  circumstances  that  make  it  a  bona  fide  holder  for  value. 

It  is  argued  that  it  was  a  sum  received  in  good  faith  by  the  referee 
apon  an  indebtedness  due  from  Gillig  to  him,  which  had  been  created 
by  Gillig's  bid  of  f40,000.  Suppose  it  to  be  precisely  that.  The 
object  of  the  foreclosure  proceedings  was  to  sell  the  mortgaged  prem- 
ises and  apply  the  proceeds  to  the  mortgage  debt,  and  to  distribute 
the  surplus  among  thoae  entitled  thereto;  and  it  was  the  duty  of  the 
referee,  acting  for  the  court,  to  procure  upon  the  sale  all  that  the 
premises  would  fairly  bring.  If  Gillig  had  paid  up  the  balance  of  his 
bid,  and  the  premises  had  been  conveyed  to  him,  it  might  be  claimed 
that  the  court  held  the  |6,000  as  a  part  of  the  purchase  price,  and, 
having  received  it  in  good  faith,  was  equitably  bound  to  hold  it  to 
the  use  of  those  interested  in  the  mortgaged  premises.  But  when 
Gillig  refuses  to  pay  the  balance  of  his  bid,  and  it  appears  that  the 
amount  which  he  did  pay  was  not  his  money,  but  belonged  to  his 
principal,  from  whom  he  had  unlawfully  converted  it,  was  it  not  the 
duty  of  the  court  to  disregard  his  bid  and  resort  to  a  resale  of  the 
premises,  rather  .than  to  insist  on  the  steal  for  the  benefit  of  these 
defendants?  Such  is  substantially  the  situation  here.  Gillig  makes 
default,  abandons  his  bid.  The  court,  instead  of  insisting  upon  his 
performing  it,  and  enforcing  its  mandate  by  proceedings  for  con- 
tempt, orders  a  resale.  Such  order  does  not  declare  the  |6,000  for- 
feited, nor,  as  I  understand  it,  does  it  require  Gillig  to  pay  any  defi- 
ciency that  may  arise  upon  the  resale.  It  does,  however,  direct  the 
16,000  to  be  retained  by  the  referee,  subject  to  the  further  order  of 
the  court.  Whether  or  not  the  court  had  then  discovered  Gillig's 
fraud  does  not  appear.  But  that  does  not  affect  the  situation.  It  is 
clear  that,  under  the  proceedings  which  it  took,  it  did  not  receive  and 
apply  the  |6,000  upon  the  purchase  price  for  which  the  premises  were 
sold  and  conveyed  by  the  referee.  If  it  is  to  hold  the  $G,000  at  all,  it 
holds  it  as  a  forfeiture,  and  not  in  consideration  of  premises  con- 
veyed. In  my  opinion,  under  such  circumstances,  no  such  equity  ac- 
crued to  those  interested  in  the  premises  as  requires  the  court,  now 
that  the  real  ownership  of  the  fund  appears,  to  insist  that  it  acquired 
it  for  value  and  in  good  faith. 

But  the  precise  condition  claimed  by  the  defendant  does  not  exist. 
There  was  no  contract  of  purchase  and  sale  between  Gillig  and  the 
referee.  Gillig  made  an  offer  for  the  premises,  which  the  court,  on 
its  part,  in  the  exercise  of  its  discretion,  might  accept  or  reject. 
Camden  v.  Mayhew,  129  U.  S.  73,  9  Sup.  Ct.  246,  32  L.  Ed.  608;  Fish- 
er V.  Hersey,  78  N.  Y.  387,  388.  The  sole  liability  on  Gillig's  part 
was  to  comply  with  the  terms  of  sale  under  which  he  bid.  Those 
terms  did  not  provide  for  any  forfeiture.  They  did  provide  for  a 
resale  without  order  of  court,  or  for  a  sale,  at  the  option  of  the  plain- 
tiff, upon  a  new  order.  What  would  have  been  Gillig's  liability,  had 
they  been  resold  without  order,  we  need  not  determine.  They  were, 
in  fact,  sold  upon  a  new  order,  which  neither  forfeited  the  f 6,000  nor 
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made  Gillig  responsible  for  the  deficiency.  Under  sacli  circomBtan- 
.ces,  within  the  authority  of  the  following  cases,  Gillig  could  himself 
reclaim  the  $6,000.  He  would  not  forfeit  the  amount,  because  the 
terms  of  saJe  did  not  so  provide.  Miller  t.  Collyer,  36  Barb.  2S0.  It 
could  not  be  applied  upon  any  deficiency,  because  the  resale  was  not 
had  under  an  order  that  made  him  liable  for  the  deficiency.  As  is 
said  in  Groodwin  v.  Simonson,  74  N.  Y.  133,  136: 

"As  the  court  granted  a  resale,  the  purchaser  was  dlscbarged  from  lia- 
bility to  make  gooid  tbe  deficiency  arising  on  the  last  sale  by  the  order  of  the 
court" 

See,  also,  Insurance  Co.  t.  Jones,  45  How.  Prac.  498;  Leslie  v. 
Goodhue,  69  Hun,  71,  23  N.  Y.  Supp.  389  j  Flint  t.  George  (Sup.)  8 
N.  Y.  Supp.  221;  Bay  v.  Adams,  44  App.  Div.  177,  60  N.  Y,  Supp. 
663. 

If  Gillig  could  reclaim  the  amount  from  the  referee,  clearly  the  real 
owner  may  do  so  in  this  action,  where  Gillig  is  a  party  and  makes  no 
claim.  This  plaintiff,  as  receiver,  may  claim  what  the  fur  company 
could  claim;  and  hence  I  conclude  that  the  judgment  restoring  to 
him  the  fund  in  question  was  correct,  and  should  be  affirmed,  with 
costs.    All  concur;  SJ^UTH,  J.,  in  result. 


(68  App.  DlT.  466.) 

SAMPLE    ▼.    LYONS. 

(Supreme  (Toort,  ApDellate  Divlilon,  Fourth  Deportment.    March  12, 1901.) 

L  Ejkctmknt— Answer— Equitable  Title— Possbssion— Right  of  Possession 

— SOKFIOIKNT  ALLKQATION. 

In  ejectment,  an  answer  alleged  that  defendant  entered  under  an 
agreement  for  purchase  with  plalntiCTs  uncle,  under  whom  she  claimed. 
the  price  to  be  paid  in  three  Installments,  with  interest;  that  defendant 
was  to  pay  taxes  from  the  date  of  the  agreement,  and  was  to  receive 
a  deed  on  full  payment;  that  defendant  entered  and  occupied  the  prem- 
ises, paid  the  first  Installment  to  the  vendor,  the  second  to  plaintiff's 
father,  as  his  administrator,  and  tendered  the  third  installment  to  the 
plaintiffs  father,  which  was  refused;  that  defendant  was  ready  to  pay 
the  balance  on  delivery  of  a  conveyance  from  the  vendor's  heirs.  Urid 
not  demurrable,  as  not  showing  a  right  of  possession  in  the  vendee, 
since,  while  possession  was  not  expressly  awarded  the  vendee  by  the  con- 
tract, payment  of  interest  and  taxes,  and  the  fact  that  be  Immediately 
entered,  showed  that  such  was  the  intention  of  the  parties. 

i.  Demdkrbh— Interest- Taxes- Payment. 

The  answer  is  not  demurrable  because  it  does  not  state  specifically  that 
the  defendant's  possession  was  pursuant  to  the  agreement,  since  hla  going 
into  possession  imuKMllatcly  after  the  agreement,  malciug  payments 
thereunder,  and  claiming  to  be  the  equitable  owner,  are  facts  consistent 
only  with  possession  under  the  agreement. 

IL  Statute  of  Limitations— Contradtctout  Affirmatitb  Dbtbnsk. 

Where,  in  ejectment,  more  than  the  statutory  period  has  elapsed  since 
defendant  went  Into  possession  of  the  premises,  a  plea  of  limitations  in 
one  paragraph  of  the  answer  is  not  rendered  demurrable  by  the  fact  that 
it  is  declared  therein  that  the  defendant  "repeats  and  realleges"  the 
statements  of  a  former  paragraph  containing  an  affirmative  defense, 
founded  on  a  risht  of  possession  under  the  title  sought  to  be  denied  by 
the  plea  of  the  statute,  since  the  demurrer  is  to  the  plea  of  the  statute 
alone,  and  this  ploa  may  be  founded  on  a  title  entirely  distinct  from  that 
set  up  In  the  affirmative  defense. 
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Appeal  from  special  tenn,  Steaben  county. 

Ejectment  by  Cornelia  Sample  against  James  Lyons.  From  an 
order  overruling  a  demurrer  to  the  answer  of  the  defendant,  plaintiff 
appeals.    Affirmed. 

Aigued  before  ADAMS,  P.  J.,  and  McLEHNAN,  SPEING,  WIL- 
LIAMS, and  LAUGHLLN,  JJ. 

James  O.  Sebring,  for  appellant. 
Delmar  M.  Darrin,  for  respondent. 

SPRING,  J.  This  action  was  commenced  to  recover  possession  of 
the  farm  occupied  by  the  defendant.  The  complaint  is  the  usual  one 
in  ejectment.  It  alleges  that  Antiiony  Burnett  died  intestate  Septem- 
ber 2,  1873,  leaving  his  brother,  the  father  of  the  plaintiff,  as  one 
of  his  three  heirs  at  law ;  that  this  brother  died  intestate,  leaving  his 
widow  and  three  children  him  surviving;  that  the  plaintiff  has  ac- 
quired the  title  of  which  her  father  di^  seised,  and  now  owns  an 
undivided  one-third  of  the  premises,  subject  to  the  dower  interest  of 
her  mother.  The  answer  first  pleads  a  general  denial.  In  the  second 
count  it  reiterates  this  general  denial,  and  sets  forth  this  affirmative 
defense:  That  on  the  28th  of  August,  1873,  the  defendant  and  said 
Anthony  Burnett  entered  into  a  written  agreement,  under  seal,  and  in 
the  presence  of  a  subscribing  witness,  whereby  Burnett  agreed  to  sell 
and  convey  said  premises  to  the  defendant  for  the  sum  of  f 300,  ?100 
of  which  were  by  the  terms  of  the  agreement  to  be  paid  in  cash,  flOO 
and  interest  on  the  balance  unpaid  November  1, 1874,  and  the  residue, 
with  interest,  November  1,  1875;  that  the  said  vendee  was  to  pay 
all  taxes  and  assessments  charged  upon  the  land  from  the  date  of  the 
agreement ;  when  the  purchase  price  was  fully  paid,  the  vendor  was 
to  execute  and  deliver  to  the  vendee  "a  good  and  sufficient  warranty 
deed  of  said  land";  that  the  defendant  paid  the  said  sum  of  flOO  on 
said  contract  on  the  day  of  its  date,  went  into  possession  of  said  land, 
and  has  continued  to  occupy  the  same  ever  since;  that  Peter  Burnett, 
the  father  of  the  plaintiff,  was  appointed  administrator  of  the  de- 
ceased, Anthony,  and  on  the  14th  day  of  November,  1874,  the  defend- 
ant paid  to  him  the  |100  then  due  upon  the  contract,  and  a  year  later 
tendered  to  him  the  balance  unpaid  thereon,  and  demanded  a  deed 
of  the  said  premises,  which  has  never  been  delivered  to  him ;  that  the 
defendant  has,  ever  since  the  date  of  the  contract,  "been  ready  and 
willing  to  receive  a  deed  of  the  said  lands,"  and  to  pay  the  balance 
of  said  purchase  price  unpaid  upon  obtaining  "a  proper  and  l^al  con- 
veyance from  the  legal  heirs  of  Anthony  Burnett,  deceased."  This 
affirmative  defense,  if  proven,  is  absolutely  decisive  against  the  plain- 
tiff. Evidence  permissible  under  it  would  establish  defendants'  oc- 
cupancy by  agreement  with  the  plaintiff's  ancestor,  and  that  the 
vendee  has  fulfilled  whatever  obligations  were  imposed  upon  him  by 
it;  that  his  possession,  instead  of  being  wrongful,  is  supported  by  his 
agreement;  and  that  he  is  entitled  to  a  deed  vesting  the  legal  title  in 
him.  To  be  sure,  the  agreement,  in  terms,  does  not  award  posses- 
sion to  the  vendee,  but  he  was  to  pay  the  taxes,  and  did  in  fact  enter 
in  possession  immediately,  indicating  unmistakably  that  that  was  the 
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intention  of  the  parties.    Payments  of  taxes  and  interest  imply  that 
occupancy  was  expected. 

Again,  the  answer  is  criticised  because  it  does  not  aver  in  specific 
terms  tlikt  the  possession  was  pursuant  to  the  agreement;  that  such 
was  the  fact  is  the  only  conclusion  that  can  be  spelled  out  of  the  lan- 
guage employed.  He  went  into  possession  promptly,  and  paid,  or 
tendered  payment,  pursuant  to  the  agreement,  claiming  to  be  the 
equitable  owner,  all  of  which  are  facts  consistent  only  with  posses- 
sion under  the  agreanent  In  arriving  at  the  meaning  of  the  answer, 
we  are  not  confined  to  definite  allegations  made,  but  if  the  pleading 
as  a  whole,  with  the  inferences  reasonably  flowing  from  the  facts  set 
forth,  show  a  defense,  then  it  will  be  deemed  sufficient.  In  Marie  v. 
Garrison,  83  N.  Y.  14,  23,  quoted  approvingly  in  Sanders  v.  Soutter, 
126  N.  T.,  at  page  196, 27  N.  E.  263,  the  rule  is  thus  stated: 

"A  demurrer  to  a  complaint  for  Insiifficiency  can  only  be  sustained  when  it 
appears,  from  all  the  facts  alleged.  It  presents  no  cause  of  action  whatever. 
It  Is  not  sufficient  that  the  facts  are  Imperfect  or  Informally  averred,  or  that 
the  pleading  lacks  deflnltenesa  and  precision,  or  that  the  material  facts  are 
only  argumentatively  averred.  The  complaint  on  demurrer  Is  deemed  to 
allege  what  can  be  implied  from  the  allegation  therein  by  reasonable  and  fair 
Intendment,  and  facts  impliedly  averred  are  traversable  in  the  same  manner 
as  though  directly  averred." 

Sage  T.  Culver,  147  N.  Y.  241,  41 N.  E,  513,  and  Kain  v.  Larkin,  141 
N.  Y.  144, 150,  36  N.  E.  9,  give  expression  to  the  same  wholesome  rule. 

After  the  agreement  the  legal  title  remained  in  the  vendor,  but  he 
held  it  as  the  trustee  of  his  vendee.  Upon  the  death  of  the  vendor, 
the  unpaid  purchase  money  went  to  his  administrator,  but  his  heirs  at 
law  could  be  compelled  to  convey.  Williams  v.  Haddock,  145  N.  Y. 
144,  39  N.  E.  825.  The  payment  to  the  administrator  was  therefore 
proper,  and  the  purchaser  had  a  right  to  insist  that  a  conveyance  of 
the  legal  title  to  him  should  be  simultaneous  with  full  payment  of  the 
balance  of  the  purchase  price. 

A  demurrer  is  also  interposed  to  that  part  of  the  third  paragraph 
of  the  answer  which  alleges  "that  the  cause  of  action  stated  in  this 
complaint  did  not  accrue  within  twenty  years  before  the  commence- 
ment of  this  action."  It  is  declared  in  this  separate  count  that  the 
defendant  "repeats  and  realleges"  the  allegations  of  the  second  de- 
fense. The  counsel  for  the  appellant  bases  his  criticism  upon  this  de- 
fense that  it  is  an  attempt  by  the  vendee  to  impugn  the  title  of  his 
vendor,  which,  of  course,  cannot  be  done.  He  asserts  that  adverse 
possession  does  not  begin  to  run  against  the  vendor  until  the  pur- 
chaser has  fully  performed  on  his  part,  and  confessedly  he  has  not 
paid  in  full,  or  done  what  is  equivalent  to  payment, — ^kept  his  tender 
good.  Fosgate  v.  Hydraulic  Co.,  12  Barb.  352 ;  In  re  Department  of 
Public  Parks,  73  N.  Y.  560,  566.  But  the  appellant  is  not  in  a  situa- 
tion to  take  advantage  of  these  well-settled  rules  which  he  invokes. 
His  demurrer  is  solely  to  that  portion  of  the  defense  which  sets  up  the 
statute  of  limitations.  His  argument  is  on  the  assumption  that  he 
has  demurred  to  the  plea  of  the  statute,  including  the  averments  which 
reallege  the  equitable  defense  founded  upon  the  agreement,  which  is 
set  out  at  length  in  the  second  paragraph  of  the  answer.  He  has  care- 
fully eliminated  from  his  attack  this  preceding  defense.    Tine  plea  of 
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the  gtatate  of  limitations,  for  aught  we  know,  may  be  based  upon  a 
title  wholly  disconnected  with  Sie  equitable  defense.  We  are  not 
called  upon  to  construe  it  in  the  light  of  the  other  facts,  but  simply  to 
determine  whether,  upon  any  phase  of  the  case  which  may  be  present- 
ed, the  defense  is  available  to  the  defendant.  More  than  20  years 
have  elapsed  since  he  acquired  possession,  and  he  may  be  able  to 
show  some  other  title,  or  some  other  facts  irrespective  of  his  agree- 
ment, which  may  support  his  plea  of  the  statute.  We  are  not  called 
upon  to  speculate  what  may  arise,  but  presumptively  he  can  give  proof 
to  sustain  this  defense,  and  he  should  not  be  debarred  from  so  doing, 
v«rhich  would  be  the  result  of  a  decision  sustaining  the  demurrer  to 
that  part  of  this  paragraph  to  which  it  relates.  The  last  defense  al- 
leged may  contain  allegations  which  are  unimportant,  and  possibly 
might  be  stricken  out  on  motion,  bat  we  are  of  the  opinion  the  part 
objected  to  is  not  demurrable. 

Tlie  judgment  should  be  afBrmed,  with  costs  to  the  respondent    All 
concur,  except  McLENNAN,  J.,  not  voting. 


<S9  App.  Dlv.  192.) 

L'HOMMEDIETJ  et  al.  t.  WINTHROP. 

(Snpreme  Court,  Appellate  DlTision,  Second  Department    March  15,  1901.) 

1.  Building  CoNTRAcrsr-SPBciFicATioN  SroKED— Basis  of  Estimatb. 

Where  specifications  signed  as  part  of  a  building  contract  provided  that 
tbe  finishing  coat  for  certain  stucco  work  should  be  made  of  freshly  burned 
shell  lime  and  thoroughly  washed  coarse  white  marble  dust,  the  contract- 
ors were  bound  to  the  performance  of  the  work  In  accordance  with  sucli 
provision,  notwithstanding  that  the  plans  and  specifications  submitted 
to  them,  and  on  which  they  made  their  estimate,  called  for  a  plain  cement 
exterior  coat,  without  the  white  finish. 

2.  Same— Breach — Transaotioks  with  Subcontbactors — Ihstrcctior  as  to 

Work. 

Under  the  provisions  of  a  building  contract,  that  all  transactions  with 
tbe  subcontractors  should  be  made  through  the  general  contractor,  ex- 
cepting explanations  and  instructions  relating  to  their  work  which  might 
be  direct,  correspondence  between  the  architects  and  subcontractors  as 
to  the  compoeitlon  of  stucco  work,  and  the  submission  and  approval  of 
samples  thereof,  were  within  the  exception,  and  constituted  no  breach 
of  tbe  contract  on  the  part  of  tbe  landowner,  whose  agents  the  architects 
were. 
t.  Same — Triai.— Submissioh  of  Evidbhcb  — Construotion  —  Pehhibsioh  to 
Cbahgb  Matbrials. 

Diflferent  material  was  used  by  a  subcontractor  in  making  samples  of 
exterior  coating  for  parts  of  a  building  than  the  speciflcations  called  for, 
and  these  samples  were  approved  by  the  architects.  Later  the  architects 
wrote  the  subcontractor  in  contemplation  of  Introducing  such  different 
material,  but  their  last  letter  said  to  leave  It  out,  and  follow  the  specifi- 
cations. BeU,  that  this  evidence  should  not  go  to  the  Jury  on  the  ques- 
tion whether  the  architects  authorized  the  change  In  material,  where 
the  contract  provided  that  no  change  should  be  made  in  any  of  the  ma- 
terials allied  for  In  tbe  specifications,  unless  by  written  permission  of  the 
architects. 
•4  Bake— Parties  Bound  bt  Architect's  Decision. 

Where  a  contract  provided  that  no  change  should  be  made  in  any  of 
tbe  materials  called  for  in  the  specifications,  unless  by  written  permission 
ot  tbe  architects,  and  further  stated  that  the  decision  of  the  architects  as 
to  the  character  of  any  material  furnished  should  be  final  as  to  both  owner 
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and  contractor,  the  latter  provision  related  not  to  tlie  kind,  but  only  to 
the  cliaracter,  of  the  material,  and  did  not  autborize  the  architects  to 
change  the  kind  of  material  except  by  Instrument  in  writing. 
8.  Same— Instructions. 

Where  a  contraet  sued  on  provided  that  no  change  should  be  made  In 
any  of  the  materials  called  for  in  the  specifications,  unless  by  permissloo 
In  writing  from  the  architects,  it  wait  error  to  instruct  that  the  architects 
had  power  to  authorize  a  change  In  such  materials  by  verbal  assent  or  by 
Implication. 

Hirschberg,  3.,  dissenting. 

Appeal  from  trial  term,  Nassan  county. 

Action  by  George  A.  L'Hommediea  and  another  against  Bobert 
Dadley  Winthrop.  From  a  judgment  in  favor  of  plaintiffs,  defendant 
appeals.    Beversed,  on  condition. 

Argued  before  GOODBICH,  P.  J.,  and  WOODWABO,  HIBSOH- 
BEBG,  JENKS,  and  SEWELL,  JJ. 

Henry  W.  Taft,  for  aijpellant. 
Clinton  B.  Smith,  for  respondents. 

GOODBICH,  P.  J.  The  plaintiffs  sue  for  a  balance  of  |12,222.48, 
alleged  to  be  due  them  on  a  written  contract  dated  July  27,  1897,  for 
the  erection  by  them  of  a  dwelling  house  for  the  defendant  at  West- 
bnry.  Long  Island.  It  is  conceded  in  the  defendant's  brief  that  the 
contract  was  duly  performed  in  all  respects  "except  as  to  the  exte- 
rior stncco  coat  and  the  columns  and  ornamental  work."  The  con- 
tract contained  the  following  proyisions,  which  I  consider  material 
to  my  expression  of  opinion : 

"(1)  The  contractor  shall  and  will  well  and  sufficiently  perform  and  finish. 
In  a  thoroughly  workmanlike  manner,  under  the  direction  and  to  the  satisfac- 
tion of  McKlm,  Mead  &  White,  architects,  acting  for  the  purposes  of  this 
contract  as  agents  of  the  said  owner,  all  carpenter,  mason,  plastering,  heat- 
ing, plumbing,  electric,  and  other  works  in  the  erection  of  dwelling  house  at 
Westbury,  New  York,  agreeably  to  the  drawings  and  spedficatloas  made  by 
the  said  architects,  which  drawings  and  specifications  are  identified  by  the 
signature  of  the  contractor,  and  acknowledged  to  be  a  part  of  this  contract, 
and  to  the  dimensions  and  explanations  thereon,  therein,  and  herein  contained. 
according  to  the  true  Intent  and  meaning  of  said  drawings  and  speciflcations 
and  of  this  contract.  Including  all  labor,  materials,  scaffolding,  implements, 
and  cartage  necessary  for  the  proper  fulfillment  of  this  contract  *  •  •  (3) 
Should  It  appear  that  the  work  hereby  Intended  to  be  done,  or  any  of  tlie 
matters  relative  thereto,  are  not  sufficiently  detailed  or  explained  on  the  said 
drawings  or  in  the  said  spedflcatioos,  the  contractor  shall  apply  to  the  archi- 
tects for  such  further  drawings  or  explanations  as  may  be  necessary,  and 
shall  conform  to  the  same  as  part  of  this  contract,  so  far  as  may  be  consist- 
ent with  the  original  drawings;  and,  In  the  event  of  any  doubt  or  question 
arising  respecting  the  true  meaning  of  the  drawings  or  specifications,  ref- 
erence shall  be  made  to  the  architects,  whose  decision  thereon,  being  Just  and 
impartial,  shall  be  final  and  conclusive.  •  •  •  (5)  Should  the  contractor 
at  any  time  •  •  •  fail  in  the  performance  of  any  of  the  agreements  here- 
in contained,  such  refusal,  neglect,  or  failure  being  certified  by  the  architects, 
tlie  owner  shall  be  at  liberty,  after  three  days'  written  notice  to  the  contractor, 
to  provide  any  such  labor  or  materials,  and  to  deduct  the  cost  thereof  frona 
any  money  then  due,  or  hereafter  to  become  due,  to  the  contractor  imder  tbU 
contract" 

The  specifications  contained  additional  provisions,  as  follows: 
"No  change  will  be  made  in  any  of  the  materials  called  for  in  the  sped&ca- 
tloiu,  unless  permission  in  writing  is  given  by  the  architects."    "The  decision 
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of  the  BTchltecta  as  to  the  chAracter  of  any  material  or  labor  furnished  by 
the  contractor  will  be  final  on  both  owner  and  contractor.  •  •  •  Work 
done  by  any  Bubcontractor,  not  approved  by  the  architects,  will  not  be  ac- 
cepted." "The  contractors  will  be  required  to  follow  the  plans  strictly,  and 
to  execute  all  work  In  accordance  therewith,  and  with  tbe  kind  and  qual- 
ity of  materials  set  forth  in  tbe  foUowins  spedflcations."  "For  each  and  all 
payments  on  account  of  the  work,  tbe  architects  will  issoe  their  certiilcates, 
as  will  be  agreed  upon  In  the  contract,  but  no  certificate  will  be  given  upon 
work  that  is  not  in  strict  accordance  with  the  plana  and  specifications,  nor 
until  defective  work  has  been  removed  and- replaced  to  the  satisfaction  of  tbe 
architects." 

The  stucco  work  is  specified  in  these  words: 

"Workmanship.  All  of  the  stucco  which  Is  applied  to  the  brick  work  will 
hare  the  Joints  left  open  for  a  key,  and  after  the  brick  mortar  has  set  the 
surfaces  will  be  cleaned  with  lime  water  and  brashes  thoroughly  soaked,  and 
while  still  wet  will  have  a  coat  of  one  part  Meier's  cement  to  three  parts 
sharp,  coarse,  washed  sand,  three-eighths  to  five-eighths  of  an  Inch  thick. 
to  be  kept  wet  by  spraying  with  a  hose  to  prevent  too  rapid  setting.  This 
coat  to  be  kept  three-sixteenths  of  an  inch  back  of  the  flnlsbed  surface.  After 
this  coat  has  set  It  will  be  wet,  and  the  finlshlug  coat  made  of  freshly  burned 
shell  lime,  and  thoroughly  washed  coarse  white  marble  dust  will  be  put  on, 
and  finished  with  a  wood  float  to  tbe  snrface  required,  and  when  partially 
dry  will  be  lightly  sprayed  with  clean  water  to  prevent  too  rapid  setting. 
Tfa«  greatest  care  will  be  taken  to  have  absolutely  clean  sand  and  marble  dust, 
and  the  very  best  materials,  and  constant  watcjtfulness  to  prevent  too  rapid 
setting.  Sample  of  plain  stucco  covering  to  be  made  at  tbe  building  by  this 
contractor  and  approved  by  tiie  architects  before  the  balance  of  the  work  is 
proceeded  with.  «  •  •  Patch  up  all  Joints  in  stucco  work  neatly  with 
Meier's  cenaent,  and  after  all  molded  work  is  run,  and  all  ornamental  work 
set  in  place,  clean  oCC  the  entire  stucco  work  of  outside  of  building,  and  have 
the  same  in  perfect  condition." 

The  chief  point  of  controversy  between  the  parties  is  that  the. de- 
fendant claims  that  the  outside  finish — tliat  is,  the  white  exterior 
coating  upon  the  cement  basis — should  have  been  composed  of  ''fresh- 
ly burned  shell  lime  and  thoroughly  washed  coarse  white  marble 
dust,"  so  that  it  might  be  as  white  as  the  Tuckahoe  marble  sills  used 
in  the  construction,  but  that  the  plaintiffs  did  not  use  the  materials 
specified  for  the  exterior  coating,  or  do  the  work  properly,  and  that 
the  result  obtained  was  so  bad,  as  to  permanence  and  color,  that,  after 
requiring  the  plaintiffs  to  perform  that  part  of  the  contract,  he  gave 
them  notice  of  his  intention  to  have  the  work  done  over,  and  did  so, 
at  an  expense  of  J10,934.33,  which  he  claims  should  be  deducted  from 
the  unpaid  balance  of  the  contract,  leaving  due  |1,828.15,  for  which 
he  offered  judgment.  At  the  close  of  the  plaintiffs'  evidence,  and  at 
the  close  of  all  the  evidence,  the  defendant  moved  for  the  direction  of 
a  verdict  for  the  smaller  sum,  and  no  more,  on  the  ground  that  the 
plaintiffs  bad  not  proved  compliance  with  the  contract  according  to 
the  specifications,  and  also  that  they  had  not  produced  the  certificate 
of  the  architects.  This  motion  being  denied,  the  defendant  excepted. 
The  jury  rendered  a  rerdict  for  the  larger  amount,  and  the  defendant 
appeals. 

After  the  making  of  the  contract,  and  in  Jnne,  1897,  the  plaintiffs 
entered  into  a  subcontract  with  Whitman  &  Ck).,  of  Philadelphia,  to 
perform  the  exterior  stucco  work.  The  plaintiffs  contend  that,  before 
th^  signed  the  contract,  plans  and  specifications  were  submitted  to 
them  in  order  that  they  might  make  an  estimate;  that  these  called 
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for  a  "plain  cement  exterior  stucco,  without  the  white  finish";  that 
they  submitted  their  plans  to,  and  received  an  estimate  from,  the 
firm  of  Whitman  &  Co.  for  doing  the  work  under  such  specifications, 
and  made  a  contract  with  it  for  the  stucco  work;  that  the  plaintiffs 
sent  their  estimate  for  doing  the  entire  work  of  tie  contract  on  that 
basis;  and  that  they  had  no  knowledge  of  a  change  from  a  "plain 
Portland  cement  job  to  a  Portland  cement  ground  with  a  shell-lime 
and  marble-dust  finish"  At  the  trial,  however,  Mr.  L'Hcnnmedien 
was  asked: . 

"Q.  In  the  specifications  upon  which  yon  ma'de  your  estimate,  was  that 
clause  written  there  In  dose  print  Included  In  those  spedflcations,  either  ex- 
pressly or  In  substance?  A.  No,  sir.  (Mr.  Weller  [defendant's  counsel]  ob- 
jects, and  moves  to  strike  the  answer  out  as  Incompetent,  Irrelevant,  and 
Immaterial,  as,  no  matter  what  the  contract  had  been  before,  It  was  merged 
In  the  specifications  referred  to.)  By  the  Court:  Q.  Do  you  repudiate  the 
specifications  as  they  now  appear,  that  you  signed?    A.  No." 

Upon  this  evidence,  we  must  assume  that  the  plaintiffs  knowingly 
executed  the  contract  with  the  specifications  thereto  annexed,  and 
consequently  they  were  bound  to  the  performance  of  the  work  in  ac- 
cordance therewith. 

The  plaintifl;s  contend  that  the  defendant's  architects  had  inter- 
views and  correspondence  with  Whitman  &  Co.  as  to  the  composition 
of  the  stucco  work,  and  that  the  latter  submitted  samples  of  the 
materials  and  composition,  which  were  approved  by  the  architects, 
and  afterwards  used  in  the  work,  and  that  they  had  no  knowledge  of 
these  communications  and  transactions.  They  rely  upon  a  proTision 
of  the  specifications  which  reads:  "All  transactions  with  the  sub- 
contractors to  be  made  through  the  general  contractor,  excepting 
explanations  and  instructions  relating  to  their  work,  which  may  be 
direct."  But  the  communications  referred  to  clearly  related  to  the 
"explanations  and  instructions  relating  to  their  work,  which  may  be 
direct." 

There  was  evidence  tending  to  show  that,  although  the  specifications 
did  not  call  for  the  use  of  cement  in  the  exterior  coat,  yet  cement  was 
used  in  the  samples  prepared  for  and  exhibited  by  Whitman  &  Co. 
to  the  architects,  and  that  the  latter  approved  such  sample.  The  lan- 
guage of  a  letter  written  by  them  to  Whitman  &  Co.,  on  July  28, 1898, 
uses  the  expression,  "the  sample  you  submitted,  and  which  we  ap- 
proved." There  was  also  a  letter  written  by  the  architects  to  Whit- 
man &  Co.,  on  March  29th,  in  which  the  former  said: 

"We  especially  call  your  attention  to  the  part  of  the  specification  which 
calls  for  the  finish  to  be  made  of  cement  and  marble  dust.  The  finish  of  all 
cement  work  must  be  as  white  as  the  marble  of  the  rest  of  the  house  (sills. 
etc.);  this  is  Tuckahoe  marble.  We  will  decide  in  reference  to  the  cement 
to  be  used  when  we  see  your  finished  samples." 

On  the  other  hand,  is  a  letter  from  the  architects  to  Whitman  & 
Co.,  dated  April  26,  1898,  saying: 

"We  have  been  given  to  understand  that  Keene's  cement  will  not  stand 
weather,  and  therefore  wish  that  none  I>e  put  in,  and  that  the  speclficationa 
be  followed." 

Similar  reference  to  the  specification  was  made  in  a  previous  let- 
ter, dated  September  22,  1897.    After  the  exterior  coat  had  been  ap- 
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plied,  some  of  the  work  was  j3aked  off  by  a  heavy  storm,  and  attempts 
were  unsuccessfully  made  by  Whitman  &  Ck).  to  remedy  the  defects. 
The  evidence  thus  stated,  and  other  evidence,  required  the  submis- 
sion to  the  jury  of  the  question  whether  or  not  the  architects,  acting 
as  the  agents  of  the  defendant  and  within  the  power  conferred  upon 
them  by  the  defendant's  contract,  had  authorized  the  use  of  cement, 
unless,  as  matter  of  law,  the  architects  had  no  authority  to  vary  the 
terms  of  the  specifications  as  to  the  materials  to  be  used.  It  will  be 
observed  in  this  connection  that  the  specifications  forbid  any  change 
of  "materials  called  for  in  the  specifications,  unless  permission  in 
writing  is  given  by  the  architects."  It  is  true  that  the  architects  had 
power  to  consent  in  writing  to  a  change  of  materials,  but  I  find  no- 
where any  evidence  of  such  permission  in  writing.  On  the  contrary, 
after  varions  samples  with  different  cements  had  been  submitted  for 
their  inspection,  they  wrote  Whitman  &  Co.,  on  April  26,  1898,  before 
the  commencement  of  the  work  in  June,  1898:  "We  have  been  given 
to  understand  that  Keene's  cement  will  not  stand  the  weather,  and 
therefore  wish  that  no  more  be  put  in,  and  that  the  specifications  be 
follow^ed."  This  was  written  before  the  work  on  the  exterior  finish 
was  commenced,  and  was  clear  notice  that  no  "permission  in  writing" 
was  given  to  make  any  change  in  materials  named  in  the  specifica- 
tions for  the  finishing  coat;  that  is,  "freshly  burned  shell  lime  and 
thoroughly  washed  coarse  white  marble  dust."  It  is  true  that  there 
are  some  expressions  in  the  letters  of  the  ai-chitects  which  refer  to 
the  use  of  cement  in  connection  with  marble  dost,  but  these  are  all 
prior  to  the  letter  of  April  26th,  above  referred  to. 

We  are  thus  brought  to  the  question  whether  the  architects  had 
any  power  or  authority,  otherwise  than  by  permission  in  writing,  to 
vary  the  provision  of  the  specifications  as  to  the  constituents  of  the 
finishing  coat  of  stucco.  The  specifications  provided  that  the  finish- 
ing coat  should  be  made  of  "freshly  burned  shell  lime  and  thoroughly 
washed  coarse  white  marble  dust."  I  am  of  opinion  that  the  archi- 
tects had  no  power  to  make  any  change  therein  except  by  permission 
in  writing.  The  provision  of  the  specifications,  that  the  decision  of 
the  architects  as  to  the  character  of  any  material  or  labor  furnished 
by  the  contractors  "will  be  final  on  the  owner  and  contractors,"  did 
not  authorize  any  change  of  material,  but  only  related  to  the  character 
of  the  material  mentioned  in  the  specifications. 

In  Lewis  v.  Yagel,  77  Hun,  337,  28  N.  Y.  Supp.  833,  a  similar  ques- 
tion was  under  advisement.  The  contract  provided  that  certain  work 
should  be  of  a  specified  quality,  subject  to  the  acceptance  or  rejection 
of  an  architect,  all  to  be  done  in  strict  accordance  with  the  plans  and 
specifications,  and  the  court  held  that  (page  347,  77  Hun,  and  page 
840.  28  N.Y,  Supp.): 

"The  acceptance  by  the  architect  of  a  different  class  of  work,  or  of  an  in- 
ferior material,  will  not  bind  the  owuer,  and  does  not  relieve  the  contractor 
from  the  agreement  to  perform  according  to  the  plans  and  specifications ;  tiie 
provisions  for  the  acceptance  l)eing  but  an  additional  safeguard  against  de- 
fects not  discernible  by  an  nnslilllful  person." 

In  Griacius  v.  Black,  50  N.  Y.  145,  the  claim  was  made  that,  by  the 
terms  of  a  contract,  the  architect  had  the  power  to  bind  both  parties 
e9  N.Y.8.— 25 
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I^  hiB  ax:ceptance  of  work  and  materialB,  and  the  court  said  (page 
160): 

"The  ccmtmct  confers  no  power  npou  the  architect  to  ebange  or  alter  the 
piana  and  specifications;  nor  is  there  any  provlsioa.  foand  In  many  sncb  con- 
tracta,  that  the  decision  of  tbe  arcbltect  shall  be  final  and  oondusiTe." 

In  the  present  case  we  have  a  clause  making  the  decision  of  the 
architecta  as  to  the  character  of  material  and  labor  final  on  both 
parties.  No  certificate  having  been  given  by  the  architects,  the  plain- 
tiffs were  not  in  a  position  to  recover  unless  the  refusal  of  the  archi- 
tects was  unreasonable.  Smith  v.  Brady,  17  N.  Y.  173;  Nolan  v. 
"Whitney,  88  N.  Y.  648.  In  the  latter  case  it  was  held  that,  where 
a  contract  required  the  production  of  the  architect's  certificate,  the 
builder  might  recover  if  the  refusal  to  give  such  certificate  was  un- 
reasonable, and  that  this  required  the  question  of  substantial  per- 
formance to  be  submitted  to  the  jury.  See,  also,  to  the  same  effect, 
Crouch  v,  Gutmann,  134  N.  Y.  45,  31  N.  E.  271,  The  court  charged  in 
accordance  with  this  rule. 

In  Fitzgerald  v.  Moran,  141  N.  Y.  419,  36  N.  E.  508,  the  plaintiff 
made  a  subcontract  with  King,  a  principal  contractor,  to  do  certain 
plastering  according  to  the  written  specifications  of  a  building  con- 
tract, which  required  the  use  of  King's  Windsor  cement,  and  that 
the  work  should  be  done  under  the  direction  of  a  superintendent  of 
King.  The  plaintiff  claimed  that  he  was  directed  by  the  architect  to 
follow  the  directions  of  the  superintendent,  and  did  so  follow  them,  in 
mixing  plaster  in  manner  varying  from  the  specifications.  The  court 
held  that  the  superintendent  had  no  right  to  change  the  proportionB 
of  the  mixture,  and  that  the  plaintiff  had  failed  to  fulfill  his  contract. 

The  court,  in  the  case  at  bar,  charged  as  follows : 

"If  you  should  find  that  it  was  the  duty  of  the  subeoutractor  to  follow  those 
specifications  precisely,  and  that  he  failed  to  do  it,  then  the  defendant  would 
be  entitled  to  a  deduction.  Tbe  plaintiffs  claim  that  tbe  architects  who  had 
charge  of  this  worli  were  cognizant  of  tbe  use,  and  either  directed,  or,  at 
least,  assented  to,  the  use.  In  addition  to  these  two  constituents,  of  a  certain 
quantity  of  cement,  and  knew  that  what  finally  entered  Into  the  finishing 
coat  was  a  certain  quantity  of  cement,  of  freshly  burned  shell  lime,  and  of 
marble  duat  And  there  have  been  submitted  to  you  a  large  amount  of  cor- 
respondence, and  also  the  testimony  of  various  witnesses,  from  which  you 
are  asked  to  infer  and  to  find  that  these  architects  expressly  assented  to  tbe 
use  of  this  cement  and  this  mixture,  and  approved  of  it  after  it  was  on  the 
building.  If  you  find  that  to  be  the  case,— If  the  subcontractor  put  up  tliis 
finish  for  the  stucco  work  with  the  approval  of  the  architects,— of  course 
be  did  not  guaranty  tbe  result;  and  if  he  followed  their  directions  and  Instruc- 
tions, and  performed  his  work  In  accordance  with  them,  he  Is  entitled  to  com- 
I)ensatlon." 

This  was  not  specifically  excepted  to,  but  there  were  exceptions  to 
the  charge  of  certain  of  plaintiffs'  requests,  as  follows: 

"(3)  That  If  the  architects  approved  of  material  and  workmanship,  or  either, 
upon  a  sample  of  the  same  presented  by  their  request,  that  is  the  ajHJroval 
contemplated  by  the  contract  in  this  case."  "(5)  That,  If  the  materials  for 
this  work  were  changed  by  direction  of  the  architects  before  the  work  was 
executed,  they  cannot,  after  the  work  has  been  executed,  disapprove  It  on 
the  ground  of  such  change  of  materials." 

I  think  these  instructions  were  erroneous  for  the  reason  already 
stated,  that  tbe  architecta  had  no  authority  to  approve  of  any  change 
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in  the  materials  named  in  the  specifications  except  by  written  permis- 
Bion ;  and,  no  such  permission  being  in  evidence,  the  jury  were  prac- 
tically instructed  that  they  oould  ij^er  pexmismon  by  the  acta  of  the 
architects  in  the  examination  and  approval  of  the  samples. 

"(9)  That  If  the  architects  and  Whitman  &  Co.  construed  the  Bpedflcatlons 
In  practice  to  mean  that  cement  should  be  nsed  in  the  white  work,  and 
cement  was  Introduced  into  the  composition  of  the  wMte  exterior  worlt  with- 
out the  knowledge  or  consent  of  the  contractors,  the  plaintiffs,  then  the  plain- 
tiflB  are  relieved  from  any  liability  lor  the  result,  whether  or  not  It  was 
practicable  to  execute  the  white  work  with  freshly  bunied  shell  lime  and 
marble  dust  as  specified.  (10)  If  the  Jury  find  that  the  architects  approved 
a  sample  for  the  stucco  work,  and  that  said  work  was  done  in  conformity 
with  the  sample,  the  plaintiffs  are  not  responsible  If  the  materials  of  which 
such  sample  was  composed  were  not  durable."  "I  charge  that  in  approving 
the  sample  they  not  only  approved  of  Its  api)earance,  but  approved  of  the 
ingredients  of  which  It  was  composed.  (11)  If  the  architects,  without  notl- 
ilcaticm  to  plalntifCs,  rtianged  the  speciflcatlons  relating  to  the  stucco  work 
after  the  maldng  of  the  contract  between  plaintiffs  and  defaidant  the  plain- 
tilTs  are  not  responsible  for  the  effects  of  such  change;"  "not  unless  they 
bad  notice  and  assented  to  It." 

The  effect  of  the  quoted  portions  of  the  charge  and  refusals  was  to 
hold  that  the  architects  had  power,  otherwise  than  by  permission  in 
writing,  to  make  a  change  in  the  materials  named  in  the  contract  and 
specifications  and  the  method  of  applying  them.  It  is  true  that  the 
contract  provided  that  the  work  should  be  done  under  the  direction 
and  to  the  satisfaction  of  the  architects,  who  were  to  act,  for  the  pur- 
poses of  the  contract,  as  agents  of  the  owners.  But  this  referred  to 
the  snflSciency  and  character  of  the  materials  to  be  used,  and  did  not 
confer  power  upon  the  architects  to  make  a  change  in  the  materials 
named  in  the  specifications  for  the  exterior  finish,  except  by  permis- 
sion in  writing.  The  materials  to  be  used  in  that  work,  and  the  man- 
ner of  their  application,  were  distinctly  and  minutely  defined  in  the 
specifications.  The  use  of  any  other  materials  could  be  authorised 
only  by  the  architects'  permission  in  writing.  It  was  legal  error  to 
permit  the  jury  to  say  that  the  architects  had  verbally  assented  to  a 
change  of  the  constituents  of  the  stucco  work  finishing,  whether  this 
was  done  by  approving  of  the  sample  furnished  by  Whitman  &  Co. 
or  in  any  other  manner. 

Hie  use  of  cement  in  the  finishing  coat  seems  to  have  been  a  sub- 
stantial variation  from  the  specifications  At  any  rate,  the  defendant 
had  the  right  to  insist  on  the  performance  of  the  contract.  When  the 
work  of  the  plaintiffs  was  taken  down,  a  new  finishing  coat  was  put 
OB  by  another  par^,  of  the  materials  named  in,  and  in  accordance 
with,  the  specifications,  and  proved  successful.  The  cost  of  this  work 
the  defendant  was  entitled  to  offset  against  the  unpaid  balance  doe 
on  tlie  contract,  and  the  judgment  should  be  reversed,  unless  the  plain- 
tiff elect  to  reduce  the  recovery  to  that  extent  All  concur,  except 
HUESCHBEBG,  J.,  who  dissents. 
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PEOPLE  ex  rel.  CITY  OF  AUBURN  et  al.  T.  DURTEA  et  al. 

(Supreme  Oowct,  An?ellate  Division,  Fourtb  Department.    Marcb  12, 1901.) 

MumciFAL  Corporations— Taxation — Franchises— Exemftionb. 

The  general  tax  law  (Laws  1895,  c.  908,  art  1,  §§  3,  4)  declared  all  real 
property  of  a  municipal  corporation  held  for  public  use,  and  not  within 
the  coi-poratlon,  subject  to  taxation.  Laws  1899,  c.  712,  amending  tlie 
general  tax  law,  left  sections  3  and  4  unchanged,  and  provided  that  "real 
property"  should  Include  the  value  of  all  "franchises"  to  construct  water 
mains  or  pipes,  and  that  a  franchise,  as  specified  In  the  subdivision,  shall, 
"for  the  purpose  of  taxation,"  be  known  as  a  "special  franchise,"  and  in- 
•  dude  the  value  of  the  tangible  property  situated  on  a  street,  in  connec- 
tion with  the  special  franchise.  It  also  provided  that  "the  tangible  prop- 
erty so  included  shall  be  taxed  as  a  part  of  the  special  franchise,"  and 
that  "no  property  of  a  municipal  corporation  shall  be  subject  to  a  special 
franchise  tax."  Held,  that  as  the  term  "special  franchise"  was  to  be 
applied  only  for  the  purpose  of  taxation,  and  the  property  of  a  municipal 
corporation  was  "not  subject  to  a  special  franchise  tax,"  the  provision 
In  the  amendment  that  a  special  franchise  shall  include  the  tangible 
property  of  a  corpopatlon,"  etc.,  and  that  the  property  so  Included  shall 
only  be  taxed  as  part  of  the  special  franchise,  had  no  application  to  the 
franchise  of  a  municipal  corporation;  hence  the  portion  of  a  city's  water- 
works lying  outside  the  ci^  was  taxable  under  sections  3  and  4. 

Appeal  from  special  term,  Cayuga  county. 

Certiorari  by  the  people  of  the  state  of  New  York,  on  the  relation 
of  the  city  of  Auburn  and  others,  to  review  and  correct  an  assess- 
ment made  by  David  B.  Duryea  and  others,  as  assessors  of  the  town 
of  Owasco.  From  an  order  in  favor  of  the  city  of  Auburn,  the  as- 
sessors appeal.    Reversed. 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPEINQ,  WIL- 
LIAMS, and  LAUGHLEN,  JJ. 

Charles  P.  Lyon,  for  appellants. 
Charles  M.  Baker,  for  respondents. 

WILLIAMS,  J.  This  appeal  involves  the  question  as  to  whether 
certain  property  of  the  city  of  Auburn,  or  of  its  water  board,  lying  in 
the  town  of  Owasco,  outside  of  the  said  city,  is  assessable  in  the  town 
of  Owasco.  The  parties  have  filed  with  the  record  a  stipulation  that 
the  direct  question  involved  in  the  appeal  may  be  decided  upon  its 
merits,  without  regard  to  any  technical  question  as  to  whether  the 
assessment  should  have  been  made  to  the  city  or  to  the  water  board. 
The  city  or  water  board,  in  1900,  owned  the  following  property  in 
the  town  of  Owasco:  An  engine  or  pump  house  in  Owasco  I^ke;  84 
rods  of  pipe  line  in  or  under  the  waters  of  the  lake,  and  a  crib  con- 
nected therewith;  other  pipe  line  in  or  upon  private  property;  about 
a  half  mile  of  pipe  line  in  or  under  the  public  highway;  and  four 
adres  of  land.  Owasco  Lake  is  a  part  of  the  public  waters  of  the 
state.  All  this  property  of  the  city  or  board  was  acquired  and  con- 
structed for  the  purpose  of  supplying  the  city  with  water,  pursuant  to 
chapter  479,  Laws  1892,  and  chapter  36,  Laws  1894,  and  has  ever  since 
been  used  for  that  purpose.  This  property  was  assessed  in  the  town  of 
Owasco,  viz.: 
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EiOglne  or  pnmp  honse I  6,0M 

Pipe  line  and  crib  under  or  In  lake 9,0<JO 

Pipe  line  on  private  property 30,000 

Four  acres  of  land 1,000 

$46,000 

The  appellants  claimed  that  all  this  property  was  assessable  in  the 
town  under  the  general  tax  law,  while  the  respondents  claimed  that 
the  engine  or  pump  house,  and  liie  pipe  line  in  the  lake  and  crib  con- 
nected therewith,  were  a  part  of  a  special  franchise  of  the  city,  and 
were  not  subject  to  taxation  in  the  town,  under  the  general  tax  law 
as  amended  in  1899.  The  special  term  held  these  items  of  property 
were  not  assessable,  that  the  assessment  thereof  was  void,  and  made 
the  order  appealed  from  striking  them  from  the  assessment  roll. 

The  general  tax  law  of  the  state  was  passed  in  1896,  as  chapter  90S 
of  the  Laws  of  that  year.  By  article  9  of  that  law,  taxes  upon  cor- 
porations were  provided  for,  and  among  them  those  known  ad  "fran- 
chise taxes,"  but  the  special  franchise  tax  which  we  are  considering 
here  was  added  by  chapter  712,  Laws  1899.  Sections  3  and  4  of 
article  1  of  the  original  act  were  left  unchanged  by  the  amendatory 
act,  and  it  was  under  these  sections  that  the  appellants  claimed  the 
right  to  assess  the  property  in  question.  So  far  as  material  here, 
these  sections  read  as  follows: 

"Sec.  3.  Property  Liable  to  Taxation.  All  real  property  within  tills  state 
•    •    •    Is  taxable  unless  exempt  from  taxation  by  law. 

"Sec.  4.  Exemption  from  Taxation.  The  following  property  shall  be  exempt 
from  taxation:  •  •  *  (3)  Property  of  a  municipal  corporation  of  the  state 
held  for  a  public  nse,  except  the  portion  of  such  property  not  within  the 
corporation." 

The  property  in  question  was  real,  and  not  i>ersonal,  under  the  def- 
inition given  in  section  2  of  the  law,  both  before  and  after  the  amend- 
ments of  1899.  There  can  be  no  doubt  that  the  property  in  question 
was  assessable  in  the  town,  under  these  sections  3  and  4,  before  the 
amendatory  act  was  passed  (City  of  Rochester  v.  Coe,  25  App.  Div. 
300,  49  N.  Y.  Supp.  502,  afiBrmed  in  157  N.  Y.  678,  51  N.  E.  1093; 
City  of  Amsterdam  v.  Hess,  157  N.  Y.  42,  51  N.  E.  410);  and  the 
question  is  whether  the  amendments  of  1899  so  far  affected  or  mod- 
ified these  sections  as  to  deprive  the  town  of  the  right  to  assess  such 
property,  which  it  theretofore  had.  The  amendatory  act,  inserted  in 
subdivision  3,  §  2,  art.  1,  of  the  original  act,  which  defined  the  terms 
"land,"  "real  estate,"  and  "real  property,"  two  clauses,  each  of  which 
commenced  with  the  words,  "including  the  value  of  all  franchises." 
The  first  clause  related  to  railroads,  and  is  not  important  here.  The 
second  clause  made  that  part  of  the  section,  as  amended,  read  as 
follows: 

"All  mains,  pipes,  •  •  •  laid  or  placed  in,  upon,  above  or  under  any 
public  or  private  street  or  place  for  conducting  •  •  •  -water,  •••  In- 
cluding the  value  of  all  franchises,  rights,  authority  or  permission  to  construct, 
maintain  or  operate,  in,  under,  above,  upon,  or  through,  any  •  •  •  public 
places,  any  mains,  pipes,    *    *    *    for  conducting  water." 

At  the  end  of  the  subdivision  the  following  was  added: 

"A  franchise  right,  authority  or  permisalon  speelfled  in  this  subdivision  shall 
for  tbe  purpose  of  taxation  be  known  as  a  'special  franchise.'    A  special  fran- 
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Ala*  BhaU  be  deemed  to  Include  the  value  of  the  tangiUe  property  ot  a  per- 
Bon,  copartnership,  association  or  corporation  situated  in,  upon,  under  or  above 
any  street,  highway,  public  place  or  public  waters  in  connection  with  the 
special  franchise.  The  tangible  property  so  Included  shall  be  taxed  aa  a  part 
of  tlie  special  franchise.  No  property  of  a  municipal  corporation  shall  bt- 
subject  to  a  special  franchise  tax." 

The  ajaendutory  act  made  changes  in  other  partB  at  tixs  ori^nal 
act  necessary  to  pro^vide  for  the  assessment  of  the  special  franchise 
tax,  and  among  other  things  added  a  seetiiHi  47,  as  follows: 

"See.  47.  Special  Franchise  Tax  not  to  Affect  Other  Tax.  The  impoeition 
ar  paymrait  of  a  apedasl  fnncfalflc  tax  aa  pnowided  in  this  (^lapter  shall  not 
relieve  any  association,  copartnerfthlp  or  corporatioQ  from  the  payment  of  any 
organization  tax  or  franchise  tax  or  any  otlier  tax  otherwise  Imposed  by  arti- 
cle nine  of  this  chapter,  or  by  any  other  provision  of  law;  but  tangible  prop- 
erty subject  to  a  special  franchise  tax  situated  in,  upon,  under  or  above  any 
street,  highway,  public  plaee  or  public  waters,  as  desieribed  in  sabdivlslon 
three  of  sisctlon  two,  shall  not  be  taxable  except  upon  tlie  asaeannent  made 
as  herein  provided  by  the  state  board  of  tax  commissioners." 

It  will  be  observed  that  trader  subdivision  3,  §  2,  art.  1,  as  amended 
in  1899,  a  franchise  therein  specified  was  made  real  estate,  and  for 
the  purposes  of  taxation  was  to  be  known  as  a  "special  franchise"; 
but  inasmuch  a«  this  term  was  to  be  applied  to  sneh  franchise  for  the 
pm>po8es  of  taxation  only,  atad  inannuch  a»  the  property  of  a  mu- 
nicipal corporation,  by  the  express  tCTras  of  the  amendment,  was  not 
aubjeet  to  a  special  franchise  tax,  it  cannot  be  said  that  its  franchise 
specified  in  the  amendment  was  a  special  franchise  at  all.  The  provi- 
sion in  the  amendment,  therefore,  that  "a  special  franchise  shall  be 
deemed  to  include  the  value  of  the  tangible  property,"  etc.,  and  that 
"the  tangible  property  so  included  shall  only  be  taxed  as  a  part  of  the 
special  franchise,"  had  no  application  to  the  franchise  of  a  municipal 
corporation.  This  construction  is  confirmed  by  the  provision  of  sec- 
tion 47,  added  by  the  amendatory  act,  tliat: 

"The  Imposition  or  payment  erf  a  special  franchise  tax  *  •  •  shall  not 
relieve  »  ♦  •  trom  the  payment  of  any  •  •  •  franjchise  tax  •  •  • 
imposed  by  article  nine,  •  •  *  but  tangible  property  subject  to  a  special 
franchise  tax  •  •  •■  as  described  In  subdivision  three,  section  two,  artuic 
one,  shall  not  be  taxable  except  upon  the  assessment  madte  as  herein  provided 
by  the  state  board  of  tax  commissionen." 

In  other  words,  the  provisions  relating  to  tangible  property  of  a 
corporation,  and  making  such  property  a  part  of  a  special  franchise, 
have  no  application  to  the  tangible  property  of  a  municipal  corpora- 
tion^ because  the  term  "special  franchise"  was  created  solely  for  the 
purpose  of  taxation,  and  tiie  property  of  a  municipal  corporation  was 
expressly  exempted  from  such  taxation. 

The  purpose  of  the  amendatory  act  was  to  provide  for  an  increase 
of  the  area  of  taxation  so  as  to  include  property  not  theretofore  sub- 
ject to  taxation.  No  purpose  is  apparent  to  relieve  and  exempt  from 
taxation  property  theretofore  taxable^  And  as  to  tangible  property, 
the  provision  was  that,  when  taxable  aa  a  part  of  a  special  franchise, 
it  should  only  be  taxed  upon  the  assessment  made  for  the  purpose 
of  a  special  franchise  tax.  When  not  assessable  as  a  part  of  a  spe- 
cial franchise,  it  was  to  be  assessed  as  it  had  been  before  the  amend- 
atory act  was  passed.    There  having  beea  ia  the  amendatory  act  no 
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reference  to  sections  S  and  4  of  the  original  law,  no  express  modifi- 
cation or  repeal  thereof,  and  the  amendatory  act  not  being  incon- 
sistent with  those  sections  of  the  original  law,  the  amendatory  act 
cannot  be  held  to  have  modified  or  repealed  these  sections  by  im- 
plication. Davis  V.  Supreme  Lodge,  165  N.  Y.  159,  166,  58  N.  E. 
891,  where  the  mles  applicable  to  repeal  of  statutes  by  implication 
are  clearly  stated. 

Prior  to  the  enactment  of  the  general  tax  law  of  1896,  the  property 
of  a  municipal  corporation,  situate  beyond  the  limits  of  the  corpora- 
tion, and  held  for  a  public  use,  wfes  exempt  from  taxation  in  the 
towns  where  it  was  located;  but  by  sections  3  and  4  of  the  general 
tax  law  such  property  was  by  the  legislature  expressly  subjected  to 
taxation  in  such  towns.  CJity  of  Rochester  v.  Ooe  and  City  of  Amster- 
dam V.  Hess,  above.  The  court  of  appeals  in  the  Hess  Case  said  this 
was  In  accordance  with  natural  justice  as  between  the  taxpayers  of 
the  towns  and  the  municipality  receiving  the  benefits  from  the  prop- 
erty. We  see  no  reason  why  we  should  struggle  to  hold  this  prop- 
erty again  exempted  from  taxation  by  a  law  which  does  not  make  the 
intention  of  the  legislature  clear  to  provide  for  such  exemption.  Our 
conclusion  is  that  the  order  appealed  from  should  be  reversed,  with 
costs,  and  the  proceedings  ronitted  to  the  special  term  of  the  supreme 
court  for  such  further  action  as  shall  be  necessary  to  give  effect  to 
this  decision.    So  ordered.    All  concnr. 


(59  App.  mv.  870.) 

AIJ3ANT  EXCH.  SAV.  BANK  v.  BRASS  et  al. 

Onpreme  Court,  Appellate  Division,  Third  Department    March  Term,  1001.) 

1.  TmrSTB— P0W«M— COKV«TANCK  BT  TRt'STEE. 

Wbere  land  is  conveyed  to  a  trustee,  with  full  power  to  sell  and  convey 
the  premises  and  invest  the  proceeds  for  ttie  purposes  of  the  trust,  and 
he  executes  a  conveyance  fair  on  Its  face,  reciting  the  receipt  of  a  suffi- 
cient consideration,  the  instrument  must  be  deemed  a  valid  execution  of 
the  power,  as  provided  hy  Real  Property  Law,  S  155,  in  favor  of  a  sub- 
sequent purchaser  in  good  faith,  since  such  trustee  bad  no  right  to  make 
such  conveyance  except  by  virtue  of  the  power. 

2.  Samk — Rbmaihdeh—Purchabe— Cestui  Qdk  Thcst. 

Where  one  possessing  a  life  interest  in  real  property  by  virtue  of  a 
trust  deed  buys  and  receives  a  conveyance  of  the  remainder,  he  thereby 
becomes  entitled  to  it  as  much  as  tboui^h  it  had  been  devised  to  him  or 
it  had  descended  to  him  as  an  beir  at  law,  since  a  cestui  que  trust  has  full 
power  to  purchase  a  remainder. 
S.  8ahe — Constructive  Notice— REcoRts — Deeds  of  Other  Propertt. 

Where  a  purchaser  of  real  prc^rty  in  good  faith  purchases  from  the 
one  in  possession  and  having  an  apparently  good  title,  under  conveyances 
good  on  their  face,  he  is  not  affected  with  constructive  notice  of  the  con- 
tents of'  duly-recorded  cotiveyances  of  other  property,  though  the  title  of 
hts  grantor  Is  acquired  through  a  trust  deed,  and  such  other  conveyances 
show  a  violation  of  the  trust. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  the  Albany  Exchange  Savings  Bank  against  William  C. 
Brass  and  others.  From  a  judgment  for  plaintiff,  defendants  appeal. 
vAflSrmed. 
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The  action  is  to)ii«ht  by  the  plaintiff  to  foreclose  two  mortgages  giTen 
by  Anna  Stahl  and  Le-wis  Stahl,  her  husband,  on  premises  in  Albany,  N.  Y.. 
linown  as  "No.  538  Broadway."  On  the  5th  day  of  July,  1838,  <3«rtrude  Treat 
was  the  Q-wnei  In  fee  of  the  lands  in  eontroTersy  in  this  action.  At  that 
time  she  had  one  son,  Richard  J.  Treat  Her  only  other  child,  Eliza  Treat, 
had  married  John  W.  Bay,  and  was  then  dead,  having  left  three  children 
her  surviving,— Richard  S.  Bay,  Anna  Bay,  and  William  A.  Bay.  On  that 
day  (July  5,  1838)  she  executed  and  delivered  to  John  W.  Bay,  the  husband 
of  her  deceased  daughter,  a  deed  conveying  substantially  all  her  property. 
This  deed  Is  a  trust  deed,  with  power,  among  other  things,  to  grant,  sell, 
and  convey  all  or  any  of  the  real  estate,  and  out  of  the  proceeds  to  pay. 
aimong  other  things,  the  debts  of  the  grantor,  or  debts  which  she  may  owe 
at  her  death,  and  to  apply  the  whole  or  so  much  as  she  may  demand  of  the 
prineiitai  of  such  sales,  and  the  whole  or  as  much  as  she  may  demand  of  the 
rents,  Income,  and  profits  of  the  real  and  personal  estate,  to  her  during  her 
life,  and  to  keep  the  proceeds  of  real  estate  so  sold  invested,  and  out  of  the 
rents,  income,  and  proflts  to  apply  the  sum  of  $500  annually  to  the  use  of 
her  son,  Richard  J.  Treat,  during  his  Ufe,  and  to  apply  so  much  of  the  bal- 
ance as  may  be  necessary  to  the  education,  support,  and  maintenance  of  her 
three  grandchildren,  and  the  balance  of  the  rents,  income,  and  proflts  to 
be  applied  by  the  party  of  the  second  part  to  bis  own  use  and  benefit  for  and 
during  his  natural  life,  and,  after  the  death  of  said  party  of  the  second  iMut, 
then  to  have  and  to  hold  the  said  property  to  said  three  grandchildren,  their 
heirs,  executors,  administrators,  and  assigns,  in  equal  shares,  forever.  With 
a  further  power  to  said  party  of  the  second  part,  on  certain  contingencies, 
to  secure  the  income  of  one-tbird  to  any  one  of  said  grandchildren,  if  living, 
with  the  remainder  to  said  grandchildren's  children,  if  any;  If  not,  to  other 
grandchildren.  Gertrude  Treat  died  In  1830,  and  her  son,  Richard  J.  Treat, 
died  unmarried  in  1839,  about  two  months  after  his  mother's  death.  On  the 
27th  day  of  November,  1838,  John  W.  Bay,  the  grantee  in  the  trust  deed, 
released,  transferred,  and  reconveyed  the  property  therein  described  to  said 
Gertrude  Treat,  reciting  in  such  conveyance  that  he  so  conveyed  "so  far  as 
the  said  party  of  the  first  part  can  release  the  same  from  all  trust  liens  and 
incumbrances  whatsoever  created  by  the  aforesaid  deed";  and  in  this  con- 
veyance there  is  a  covenant  that  the  grantor  has  not  sold  or  Incumbered  any 
part  of  the  property  so  conveyed  to  him.  For  the  stated  consideration  of 
$10,000.  Richard  J.  Treat,  a  few  days  prior  to  his  death,  and  on  the  Ifith  day 
of  April,  1839,  and  after  the  death  of  said  Gertrude  Treat,  executed  a  release 
and  quitclaim  to  John  W.  Bay,  in  trust  for  the  infant  children  of  said  John 
W.  Bay,  of  all  his  right,  title,  and  interest  in  and  to  the  trust  property  men- 
tioned In  said  trust  deed  from  Gertrude  Treat,  with  certain  exceptions  not 
material  in-  this  controversy,  to  have  and  to  hold  tiie  said  released  premises 
and  estate  in  trust  for  the  sole  use  and  benefit  and  behoof  of  the  said  infant 
children,  their  heirs  and  assigns,  forever.  For  the  stated  consideration  of 
$5,000,  RJchard  S.  Bay  on  the  29th  day  of  March,  1%1,  gave  to  Anna  Bay  a 
deed  of  all  his  right,  titie,  and  Interest  in  and  to  certain  property,  including 
the  premises  in  controversy.  For  tlie  consideration  stated  as  one  dollar  and 
other  valuable  considerations,  Anna  Bay  on  the  14th  day  of  September.  1S52. 
gave  to  William  A.  Bay  a  deed  of  all  the  estate,  right,  titie,  and  interest 
which  was  conveyed  to  her  by  Richard  S.  Bay  by  the  deed  of  March  29,  1851, 
and  also  her  ri^t,  titie,  and  interest  in  other  property.  On  the  15tb  day  of 
September,  lSo2,  the  day  preceding  the  marriage  of  said  Anna  Bay  to  one 
diaries  W.- Brass,  she  gave  to  William  Bay,  her  grandfather,  the  father  of 
John  W.  Bay,  the  grantee  In  the  trust  deed  from  Gertrude  Treat,  a  deed  of 
all  her  estate,  right,  titie,  and  interest  in  several  pieces  of  land,  Including 
the  premises  in  controversy,  in  trust  (1)  to  receive  the  rents  and  profits  there- 
of, and  of  so  much  thereof  as  shall  from  time  to  time  remain  unsold  by  virtue 
of  the  power  therein  contained,  and  apply  the  same  to  the  use  of  the  grantor 
during  her  natural  life;  (2)  on  the  death  of  the  grantor,  "in  case  she  shall 
leave  descendants  living  at  the  time  of  her  death,  to  allow  such  descendants, 
from  and  after  her  said  death,  to  take  the  actual  possession  of  said  lands. 
•  *  •  and  receive  the  rents  and  proflts  thereof  to  their  own  use,  as  actual 
owners  of  the  said  lands,    *    *    *    in  fee  simple  absolute,  to  them,  tbeir 
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belTB  and  assigns,  forever.  In  the  like  proportion  ajaoDg  the  said  descendants 
In  -wblch  they  would  bave  inherited  the  same  from  the  said  party  of  the  first 
part  if  she  had  died  seised  In  fee  of  the  said  lands  •  •  *  and  intestate," 
etc.  "And  It  Is  hereby  declared  to  be  the  true  Intent  and  meaning  of  this 
Indentnre  that  from  and  after  the  death  of  the  said  party  of  the  Brst  part 
the  said  party  of  the  second  part  shall  have  no  estate  or  title  "whatever  In 
the  said  lands.  *  *  •  but  that  from  and  after  that  time  the  same,  and 
the  proceeds,  or  so  much  thereof  as  may  have  been  sSld  and  reinvested,  or 
BO  much  of  the  same  and  of  such  proceeds  as  then  remain,  belonging  to  the 
said  party  of  the  second  part,  shall  belong  in  fee  simple  absolute  to  the  de- 
scendants of  the  said  party  of  the  first  part  in  the  proportion  among  them- 
selves In  which  they  would  have  taherlted  from  her,  If  any  such  be  living." 
The  deed  also  conferred  upon  the  trustee  power  to  sell  any  of  the  trust  prop- 
erty, or  so  much  thereof  as  shaJI  be  necessary  for  that  purpose,  and  out  of 
the  proceeds  of  such  sale  or  sales  to  pay  existing  debts;  and  he  was  also 
authorized  and  empowered  to  sell  or  niortgage  and  apply  the  avails  of  such 
sales,  or  the  moneys  raised  by  such  mortgages,  towards  the  discharge  of  any 
Incumbrances.  And  he  was  also  "authorized  and  empowered,  in  his  discretion, 
and  if  he  shall  deem  it  proper  so  to  do,  from  time  to  time,  during  the  lifetime 
of  the  said  party  of  the  first  part,  to  sell  any  portion  or  portions  of  the  said 
lands,  •  »  •  and  invest  the  proceeds  of  such  sale  or  sales  in  any  manner 
that  he  may  think  best;  the  said  proceeds,  when  so  Invested,  to  be  held 
upon  the  same  trusts  hereinbefore  mentioned,  with  power  to  resell  and  rein- 
vest the  said  proceeds  and  the  proceeds  thereof  as  often  as  to  the  said  party 
of  the  second  part  shall  seem  expedient  and  proper."  For  the  stated  consid- 
eration of  one  dollar,  William  A.  Bay  on  the  12th  day  of  April,  1860,  conveyed 
to  William  Bay,  trustee  for  Mrs.  Anna  Brass,  his  successors  and  assigns,  the 
premises  in  controversy.  At  least  nine  other  deeds  relating  to  the  property 
contained  in  the  Treat  trust  deed  were  executed  by  and  between  the  mem- 
bers of  the  Bay  family,  or  some  of  thera,  from  the  years  1851  to  1860,  In- 
clusive, none  of  which  Included  the  property  In  controversy.  For  the  stated 
consideration  of  112,000,  the  receipt  whereof  is  thereby  acknowledged,  William 
Bay,  as  trustee  for  Mrs.  Anna  Brass,  on  the  15th  day  of  September,  1860,  con- 
veyed by  warranty  deed  to  .John  W.  Bay  the  premises  in  controversy.  For 
the  stated  consideration  of  $20,000,  the  receipt  whereof  is  thereby  acknowl- 
edged, William  Bay  on  the  29th  day  of  August,  1863,  conveyed  to  Anna  Brass 
all  the  lands  and  property  which  were  conveyed  to  him  by  said  trust  deed  of 
S^tember  15,  1852,  which  had  not  theretofore  been  sold,  disposed  of,  or  con- 
veyed. This  conveyance  recites,  among  other  things,  the  conveyance  of  Sep- 
tember 15,  1852;  the  marriage  of  Anna  Bay  with  Charles  W.  Brass;  the 
death  of  the  said  Charles  W.  Brass,  leaving  the  said  Anna  Brass  a  widow, 
having  three  infant  children,  the  issue  of  said  marriage;  the  power  of  sale 
contained  In  said  trust  deed;  the  receipt  of  the  $20,000  consideration,— and 
then  quitclaims  to  the  said  Anna  Brass  the  premises  described  In  detail.  In- 
cluding the  premises  In  controversy.  Charles  W.  Brass  died  on  the  19th  day 
of  April.  1S63,  and  Anna  Brass  married  Lewis  Stahl  on  the  21st  day  of  Au- 
gust, 1805.  For  the  stated  consideration  of  one  dollar,  John  W.  Bay  on  the 
2d  day  of  June,  1873,  conveyed  by  quitclaim  deed  to  Anna  Stahl  the  premises 
In  controversy.  All  of  the  deeds  mentioned  were  recorded  in  the  clerk's  office 
of  Albany  county  within  a  few  weeks  after  their  dates,  respectively,  except 
the  deed  from  William  Bay,  trustee  of  Anna  Brass,  to  John  W.  Bay,  dated 
September  15,  1860,  which  was  not  recorded  until  the  16th  day  of  January, 
1873.  On  the  17th  day  of  July.  1873.  the  plaintiff  loaned  to  said  Anna  Stahl 
the  sum  of  $5,000,  and  on  the  8th  day  of  October,  1875,  the  plaintiff  loaned 
said  Anna  Stahl  the  further  sum  of  $3,000.  These  loans  were  made  on  bond 
and  mortgage  in  the  usual  form,  executed  by  Anna  Stahl  and  Lewis  Stahl, 
her  husband,  to  the  plaintiff,  concurrent  with  the  making  of  said  loans,  re- 
spectively, and  each  of  said  mortgages  covered  the  premises  in  controversy, 
and  was  recorded  in  the  clerk's  olfice  of  the  county  of  All>any  on  or  about 
the  day  of  the  making  of  said  loans,  respectively.  John  W.  Bay,  grantee 
In  the  trust  deed  from  Gertrude  Treat  died  in  December,  1877.  The  said 
.Anna  Stahl  (formerly  Anna  Brass  and  Anna  Bay)  died  on  the  20th  day  of 
April.  1892.      The  defendants,  William  C.  Brass,  Emilia  B.  Trowbridge,  and 
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Bidiard  W.  Braaa,  are  the  011I7  heirs  at  laiw  of  the  nld  Anna  Staba.  Tke 
Oefendaixts  claim  that  the  ooiuideratioa  recited  in  the  deed  from  William 
Bay,  as  trustee  for  Mrs.  Anna  Braaa,  to  J^m  W.  Bay,  dated  September  15. 
1860,  and  the  consideration  recited  in  the  deed  from  William  Bay  to  Anna 
Braaa,  dated  the  29th  d^  of  August,  1863,  was  nerer  in  fact  paid,  and  evi- 
dence was  offered  tending  to  establish  such  contendoB, 

Argued  before  PAEKEB,  P.  J,,  and  SMITH,  KELLOGO,  and 
CHASE,  JJ, 

Bicbard  W.  Brass,  Pierre  K  Da  Bom,  and  Edwin  CouBtrjman,  for 
appellants. 
A.  V.  De  Wit  and  William  L.  Leanmed,  for  respoadent. 

CHASE,  J.  We  assume,  for  the  purposes  of  this  opistion,  that  the 
trusts  created  by  the  deed  from  Gertrude  Treait  to  John  W.  Bay  of 
July  5,  1838,  were  never  legally  released  or  abandoned.  Under  that 
deed  title  to  the  property  described  therein  was  vested  in  the  grand- 
children of  Gertrude  Treat,  subject  to  the  trusts  in  and  by  said  deed 
created,  and  also  sobjeet  to  being  entirely  defearted  by  the  exercise 
by  John  W.  Bay  of  the  power  of  sale  contained  in  said  trust  deed. 
The  defendants  in  this  action  were  not  parties  to  that  trust  deed,  and 
John  W.  Bay  was  not  a  trustee  for  them.  Ail  of  the  parties  to  this 
action  assume  that  Bichard  H.  Bay  and  William  A.  Boy,  as  well  as 
Anna  Bay,  had  a  right  to  sel!  and  convey  their  respective  reversion- 
ary interests  in  the  property  in  said  trust  deed  described.  John  W. 
Bay  died  in  1877,  without  having  exercised  the  power  <rf  sale  con-  _ 
tained  in  that  deed.  The  trusts  therein  created  having  ended,  title 
to  the  several  pieces  of  property  in  said  trust  deed  described  now  vests 
in  the  legal  grantees  of  the  grandchildren  of  said  Gertrude  Treat. 
We  assume^  for  the  purposes  of  this  <^nion,  that  the  appellants  are 
right  in  their  contention  that  WiUiam  Bay,  by  virtue  of  the  trust 
deed  from  Anna  Bay  dated  September  15,  1852,  and  by  virtue  of  the 
convej-ance  to  him  by  William  A.  Bay  dated  April  12,  1860,  became 
the  owner,  as  such  trustee,  of  the  whole  renaainder  in  fee  of  the  prop- 
erty in  controversy.  The  tnist  deed  to  WiUiam  Bay  gave  to  him  not 
only  power  to  sell  for  certain  express  purposes  named  in  the  trust 
deed,  but  also  full  power  to  sell  the  lands  and  premises  therein  de- 
scribed, and  to  invest  the  proceeds  thereof  as  he  might  think  best. 
That  trust  deed  expressly  directed  the  trustee  to  invest  and  reinvest 
the  same  from  time  to  time  as  he  should  deem  expedient  and  proper. 
"An  instrument  executed  by  the  grantee  of  a  power  conveying  an  es- 
tate or  creating  a  charge  which  he  would  have  no  right  to  convey  or 
create  except  by  virtue  of  the  power  shall  be  deemed  a  valid  execu- 
tion of  the  power  although  the  power  be  not  recited  or  referred  to 
therein."  Beal  Property  Law,  §  155.  On  the  15th  day  of  September, 
1860,  William  Bay,  trustee  for  Mrs.  Anna  Brass,  conveyed  to  John 
W.  Bay  the  premises  in  controversy,  by  warranty  deed,  in  which  deed 
is  a  recital  that  it  is  given  in  consideration  of  fl2,000,  the  receipt 
whereof  is  thereby  confessed  and  acknowledged  by  the  grantor.  On 
the  2d  day  of  June,  1873,  John  W.  Bay  by  quitclaim  deed  conveyed 
the  premises  in  controversy  to  Anna  Stahl.  The  fact  that  Anna 
Stahl  had  a  life  interest  in  the  property  by  virtue  of  the  trust  deed  to 
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William  B^j  did  not  prdubit  her  frcMu  purchasing  the  renainder. 
"If  one  bujB  the  remainder,  he  beeomea  entitled  to  it;  and  there  never 
was  any  reason  why  a  cestui  que  trust  should  not  purchase  the  re- 
mainder, thereby  becoming  entitled  to  it,  if  he  saw  fit.  If  he  did 
purchase  it,  he  became  entitled  to  it,  just  as  much  as  though  it  had 
been  devised  to  him,  or  it  had  descended  to  him  as  an  heir  at  law." 
Mills  T.  Mills,  50  App,  Div.  227,  63  N.  Y.  Supp.  771.  There  is  no  proof 
whatever  that  the  plaintiff  had  any  knowledge  of  the  alleged  viola- 
tion of  the  William  Bay  trust,  except  so  far  &&  the  same  appears,  if 
at  all,  by  the  conveyances  received  in  evidence.  There  is  no  evidence 
whatever  that  plaintiff  ever  saw  any  of  these  conveyances.  If  coun- 
sel for  plaintiff  saw  the  deeds  of  record  which  were  received  in  evi- 
dence, other  than  those  relating  to  the  property  in  controversy,  the 
plaintiff  is  not  bound  thereby.  In  Bradley  v.  Walker,  138  N.  Y,  291, 
33  N.  E.  1079,  the  court  of  appeals  held  that  there  was  no  presump- 
tion that  an  agreement  rdating  to  the  matter  in  controversy  had  come 
to  the  notice  of  the  person  affected  thereby,  from  the  simple  fact  that 
it  was  actually  recorded,  'when  the  acknowledgment  thereof  was  in- 
suiBcient  to  entitle  it  to  record,  and  the  court  say: 

"There  Is  no  claim  that  he  bad  actual  notice,  and  no  elaim  that  he  actually 
knew  of  the  instrument  on  record  In  the  register's  office,  but  It  Is  claimed 
that  he  had'notice  because  his  counsel  had  searched  the  records.  It  would  be 
going  a  great  way  to  hold  that  we  must  presume  that,.  In.  searching  the  rec- 
ords, counsel  found  such  an  agreement,  and  then  presume  further  that  he 
communicated  the  information  to  his  client." 

Plaintiff  had  constroctiTe  notice  only  of  what  appeared  by  the  con- 
veyances relating  to  the  property  in  controversy. 

As  alrea(fy  stated,  appellants  contend  that  William  Bay,  as  trustee 
for  Anna  Bay,  after  the  deed  to  him  of  April  12, 1860,  was  the  owner 
of  the  p'emiees  in  question,  subject  to  being  defeated  by  the  exercise 
of  the  power  of  sale  by  John  W.  Bay  under  the  Treat  trust  deed. 
The  only  deeds  since  that  time  relating  to  the  property  in  controversy 
are  the  deed  from  William  Bay,  as  trustee  for  Anna  Bay,  to  John  W. 
Bay,  of  September  15,  1860;  the  deed  from  John  W.  Bay  to  Anna 
Stahl,  of  Jane  2, 1873 ;  and  the  deed  from  William  Bay,  as  trustee  for 
Anna  Bay,  to  Anna  Brass,  of  August  29,  1863.  These  deeds  appar- 
ently gave  to  Anna  Bay  Stahl  a  good  title  to  the  property  in  contro- 
versy. We  do  not  see  anything  in  these  deeds  that  would  neces- 
sarily lead  an  honest  man,  nsing  ordinary  caution,  to  make  inquiry. 
There  is  no  proof  whatever  that  the  consideration  named  in  the  deeds 
from  William  Bay  are  not,  in  each  case,  full  and  adequate.  There  is 
nothing  in  either  of  those  deeds  to  suggest  that  the  consideration  was 
not  paid  as  the  grantor  in  each  of  the  deeds  confessed  and  acknowl- 
edged, and  there  was  no  reference  in  either  of  these  deeds  to  any  other 
deeds  or  instruments  that  required  further  examination.  Anna 
Stahl  was  in  possession  of  the  property  at  the  time  the  loan  was  ap- 
plied for,  and  the  simple  fact  that  the  deed  from  William  Bay,  trus- 
tee, to  John  W.  Bay,  had  remained  unrecorded  for  a  long  time,  is  not, 
apart  from  other  circumstances,  of  itself  a  circumstance  requiring 
the  plaintiff  to  make  inquiry  as  to  other  matters  relating  thereto,  es- 
pecially as  Anna  Stahl  had  a  further  quitclaim  deed  of  the  property 
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from  William  Bay,  that  recites  a  consideration  that,  so  far  as  ap- 
pears, was  full  and  adequate.  The  rule  applicable  to  cases  of  this 
kind  is  stated  by  the  court  of  appeals  in  Kirech  v.  Tozier,  143  N.  Y. 
397,  38  N.  E.  377,  as  follows: 

"What  circumstances  ■will  amount  to  constructive  notice  or  will  put  a  party 
yxpou  Inquiry  te  In  many  cases  a  queetlon  of  much,  difficulty.  A  purchaser 
is  not  required  to  use  the  utmost  circumspection.  He  is  bound  to  act  as  an 
ordinarily  prudent  and  careful  man  would  do  under  the  circumstances.  He 
cannot  act  in  contravention  to  the  dictates  of  reasonable  prudence,  or  refuse 
to  Inquire  when  the  propriety  of  inquiry  is  naturally  suggested  by  circum- 
stances known  to  him." 

Applying  the  rule  so  laid  down  to  this  case,  we  are  of  the  opinion 
that,  so  far  as  this  particular  piece  of  property  is  concerned,  plaintiff 
is  protected;  and  the  judgment  of  the  court  below  should  be  affirmed, 
with  costs. 

KELLOGG,  J.,  concursj  PARKER,  P.  J.,  and  SMITH,  J.,  in  result. 


(59  App.  Dlv.  270.) 

NATIONAL  COMMERCIAL   BANK   OF    ALBANY  v.   LACKAWANNA 

TRANSP.   CO. 

(Supreme  Court,  Appellate  Division,  Third  Department    March  6,  1901.) 

1.  Carriers— BiLi.  op  Lading— Failuhb  to  Take  up  Bill— Fraud— Cohver- 

SION— LlABILITT  OF  CARRIER. 

Where  a  carrier  issues  a  bill  of  lading  which  requires  It  to  take  up 
such  bill  on  the  delivery  of  the  goods,  but  it  delivers  the  goods  on  the 
order  of  the  consignee,  without  taking  up  the  bill,  which  is  afterwards 
assigned  to  plaintiff  for  a  valuable  consideration,  plaintiff  cannot  recover 
from  the  carrier  for  a  conversion  of  the  goods,  since  the  bill  when  received 
by  the  plaintiff  was  a  spent  bill,  and  did  not  operate  to  pass  title  to  the 
goods, 
a.  Same- Plbadino — Variance. 

Where  the  assignee  of  a  bill  of  lading  sues  the  carrier  for  the  conver- 
sion of  the  goods,  which  was  alleged  to  have  occurred  after  transfer  of  the 
bill,  but  the  proof  shows  that  the  goods  were  delivered  to  the  order  of 
the  consignee  before  the  bill  was  delivered  to  plaintiff,  he  cannot  recover 
on  the  ground  that  the  carrier  violated  its  contract  In  falling  to  take  up 
the  bill  of  lading  as  required,  since  a  recovery  must  be  based  on  the  cause 
of  action  alleged  in  the  complaint 
8.  Same. 

An  application  for  findings  of  fact  and  law  in  harmony  with  the  theory 
that  plaintiff  Is  entitled  to  recover  for  such  breach  of  contract  made 
after  the  final  submission  of  the  cause,  and  without  amending  the  com- 
plaint, will  not  authorize  a  recovery  oh  such  theory. 

Appeal  from  trial  term,  Albany  county. 

Action  of  conversion  by  the  National  Commercial  Bank  of  Albany 
against  the  Lackawanna  Transportation  Company.  From  a  judg- 
ment in  favor  of  defendant,  plaintiff  appeals.    AfBrmed. 

The  facts  as  they  appeared  upon  the  trial  of  this  case  are  substantially  as 
follows:  In  October,  1891,  Counselman  &  Co.,  at  Chicago,  Shipped  by  the 
defendant's  line  to  Buffalo  50,000  bushels  of  oats,  for  which  it  took  a  bill  of 
lading.  Such  hill  contained  a  provision  that,  when  the  goods  were  consigned 
In  a  certain  specified  form,  the  bill  should  be  surrendered  to  the  carrier  upon 
the  delivery  of  the  goods.     It  may  be  conceded  that  this  bill  required  a  sur- 
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render  of  the  goods  wben  delivery  was  made.  The  oats  were  consigned  to 
tbe  order  of  Counselman  &  Ca,  and  sucb  bill  of  lading,  Indorsed  In  blank 
by  them,  was  sent  annexed  to  their  draft  on  E.  Gallagher  for  the  price  of  the 
oats,  to  the  Marine  Bank  of  Buffalo.  When  the  oats  arrived  In  Buffalo,  that 
bank  held  the  bill  of  lading  as  security  for  such  draft,  and  the  defendant 
delivered  the  oats  to  It,  but  did  not  take  up  the  bill  of  lading.  Gallagher,  act- 
ing for  the  Ft  Orange  Milling  Company  of  Albany,  subsequently  paid  the 
draft,  and  took  the  bill  of  lading  and  the  oats,  and  delivered  them  to  the 
milling  company.  The  oats  were  delivered  to  the  Marine  Bank  on  or  about 
November  6,  1^1.  On  November  23,  1891,  such  milling  company  transferred 
Hucli  bill  to  this  plaintiff  as  security  for  a  debt  of  some  $15,000  then  due  to 
It,  and  the  plaintiff  in  exchange  therefor  surrendered  valuable  securities  which 
it  held  In  pledge  for  the  same  debt.  The  plaintiff  discovered  in  February, 
1S92,  that  the  oats  had  been  delivered  to  the  Marine  Bank,  and  by  it  to  the 
milling  company,  before  the  said  transfer  of  the  bill  of  lading  to  it,  and  that 
such  milling  company  had  perpetrated  a  fraud  upon  it  by  inducing  It  to  take 
such  bill.  Subsequently,  In  October,  1897,  it  demanded  the  oats  from  this 
defendant,  and  produced  and  offered  to  surrender  to  it  the  bill  of  lading  In 
question.  Upon  the  defendant's  refnsal  to  deliver  the  same,  it  brought  this 
action  for  their  conversion.  On  the  trial  the  complaint  was  dismissed  upon 
the  merits,  and  from  such  judgment  of  dismissal  this  appeal  Is  taken. 

Argued  before  PARKER,  P.  J.,  and  KELLOGO,  SMITH,  and 
CHASE,  JJ. 

A.  &  W.  Lansing  (John  M.  Bowers,  William  Lansing,' and  Latham  G. 
Reed,  of  counsel),  for  appellant. 

Rogers,  Locke  &  Milburn  (John  G.  Milbnm  and  James  McC. 
Mitchell,  of  counsel),  for  respondent. 

PARKER,  P.  J.  We  concur  in  the  conclusion  reached  by  the  trial 
court, — that  the  plaintiff  could  not  maintain  an  action  against  the 
defendant  for  a  conversion  of  the  oats.  The  Marine  Bank  was  the 
holder  of  the  bill  of  lading  and  the  owner  of  the  oats  when  the  de- 
fendant delivered  them  to  it.  It  was  the  party  to  whom  the  defend- 
ant, by  its  contract  in  the  bill  of  lading,  had  undertaken  to  deliver 
them,  and  upon  such  delivery  the  functions  of  such  bill  of  lading 
ceased.  Thereafter  it  was  a  "spent"  bill,  and  could  not  be  operative 
to  transfer  the  title  of  the  oats  to  any  one.  4  Am.  &  Eng.  Enc. 
law,  pp.  548,  549 ;  Colgate  v.  Pennsylvania  Co.,  31  Hun,  300.  And 
this  is  BO  although  the  defendant  had  violated  a  part  of  its  contract 
contained  therein,  by  not  requiring  its  surrender  when  it  delivered 
the  oats.  Notwithstanding  that  neglect,  the  bank  was  none  the  less 
the  rightful  owner  of  the  oats  and  entitled  to  their  possession,  and 
the  bill  of  lading  could  never  thereafter  operate  to  deprive  it  of  such 
rights.  Thus,  the  delivery  of  the  oats  to  the  rightful  owner  was  not 
a  conversion  of  them  by  the  defendant;  and  the  plaintiff,  which  then 
had  no  interest  whatever  in  them,  had  no  just  complaint  against  it 
for  so  doing.  And  inasmuch  as  the  plaintiff,  by  the  assignment  to 
it  of  the  bill  of  lading,  acquired  no  title  whatever  to  the  oats  therein 
mentioned,  it  has  never  obtained  any  right  to  demand  the  possession 
thereof  from  the  defendant.  The  facts,  therefore,  do  not  sustain  an 
actfon  against  the  defendant  for  converting  its  property. 

The  precise  ground  of  complaint  which  the  plaintiff  now  makes 
against  the  defendant  is  not  that  it  delivered  the  property  to  the 
Marine  Bank,  but  that  it  neglected  to  take  up  the  bill  of  lading  when 
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it  made  such  deliveiy.  It  argnes  that  the  proTision  in  snch  bill  to 
the  effect  that  it  would  do  so  was  a  contract  with  all  those  to  whom 
it  mi^t  thereafter  come  that  the  defendant  would  retain  the  oats, 
and  hold  them  ready  to  be  delivered  to  whomever  should  produce 
and  surrender  the  bill;  that  by  the  breach  of  that  conteict  the  plain- 
tiff has  been  induced  to  take  a  spent  and  worthless  bill  of  lading, 
instead  of  a  transfer  of  the  oats,  which,  under  the  defendant's  con- 
tract, it  naturally  supposed  it  was  acquiring;  and  that  an  action  lies 
against  the  defendant  for  the  damages  so  sustained.  It  also  further 
argues  that  such  provision  was  at  least  a  representation  to  whomso- 
ever the  bill  might  thereafter  come  that  the  defendant  still  held  the 
oats,  and  would  do  so  so  long  as  the  bill  was  outstanding,  and  that 
thus  it  is  analogous  to  the  case  where  a  common  carrier  issues  a 
bill  of  lading  for  goods  that  have  never  been  put  into  its  custody 
or  possession;  and  it  claims  that  it  may  recover  against  tlie  defend- 
ant for  leaving  this  bill  of  lading  outstanding  after  the  goods  were 
delivered,  upon  the  same  principles  that  would  allow  it  to  recover 
against  a  carrier  who  issued  a  fictitious  bill  of  lading.  Griswold  v. 
Haven,  25  N.  Y.  505.  It  further  claims  that  the  leaving  of  such 
bill  of  lading  outstanding  after  having  delivered  the  oats  was  a  di- 
rect violation  of  section  033  of  the  Penal  Code,  and  that  therefore 
an  action  arose  to  the  plaintiff  for  the  damages  caused  thereby. 
These  claims  present  a  very  serious  question  whether  the  defendant, 
by  its  neglect  to  take  up  the  bill  of  lading,  did  not  incur  a  liability 
to  the  plaintiff  for  the  losses  sustained  by  reason  of  its  reliance  upon 
the  provision  referred  to.  But  we  are  not  able  to  see  how  such  ques- 
tion can  be  made  available  to  this  plaintiff  in  this  action,  and  much 
less  can  we  see  how  it  is  to  avail  it  on  this  appeal.  It  is  very  clear 
that  this  action  is  one  for  the  conversion  by  the  defendant  of  the 
plaintiff's  property,  and  for  that  only.  But  two  facts  appear  in  the 
complaint  which  bear  at  all  upon  the  claim  now  made, — one,  the  fact, 
appearing  in  a  copy  of  the  bill  of  lading,  that  the  defendant  under- 
took to  take  up  the  bill  upon  delivery  of  the  oats;  the  other,  that 
prior  to  the  plaintiff's  demand  the  defendant  had  delivered  the  oats 
to  another  party  without  the  plaintiff's  knowledf»e  and  without  a 
surrender  of  such  bill.  But  there  is  no  averment  in  the  complaint, 
nor  does  it  appear  therefrom,  that  such  delivery  was  before  the  bill 
of  lading  had  been  assigned  to  the  plaintiff,  nor  that  the  plaintiff, 
by  reason  of  the  defendant's  neglect  to  take  it  up,  had  suffered  any 
injury  whatever.  On  the  contrary,  it  would  appear  tliei-efrom  that 
the  bill  had  regularly  come  in  due  course  of  business  into  the  plain- 
tiff's ownership  and  possession,  before  the  delivery  of  the  oats,  and, 
instead  of  being  a  spent  and  worthless  bill,  that  it  was  one  operative 
to  transfer  to  the  plaintiff  the  title  to  the  oats.  The  comj^aint  con- 
tains no  suggestion  that  the  defendant  has  done  any  act  causing  in- 
jury to  the  plaintiff,  save  that  it  has  unlawfully  refused  to  deliver 
up  the  oats  when  demanded,  and  had  prior  to  that  time  converted 
them  to  its  own  use  by  an  unauthorized  delivery  to  another  without 
plaintiff's  knowledge  or  consent.  The  whole  theory  of  the  complaint 
is  that  the  plaintiff  had  acquired  title  to  the  oats  through  the  bill 
of  lading,  and  that  the  defendant  had  unlawfully  converted  the  plain- 
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tiff's  ]^x^rty  BO  acquired.  That  was  the  sole  issue  which  the  de- 
fendant wa£  called  upon  to  meet  at  the  trial,  and  that  was  the  sole 
tkeoiy  npon  which  tl^  plaintiff  tried  and  rested  its  case.  The  facts 
upon  which  the  plaintiff  would  now  eeftablish  a  cause  of  action  are 
facts  proven  by  the  defendant  to  defeat  the  one  upon  which  the 
plaintiff's  complaint  is  based.  They  are  facts  which  are  not  set 
forth  in  such  complaint,  and  which  would  not  hare  been  admissible 
as  a  cause  of  action  under  it;  and,  if  from  such  facts  any  cause  of 
action  whatever  accrues  to  the  plaintiff,  it  Is  one  which  differs  in  its 
entire  scope  and  meaning  from  the  one  theran  contained.  The  re- 
quest of  the  plaintiff,  after  the  case  had  been  finally  submitted,  that 
the  trial  judge  find  certain  questions  of  fact  and  conclusions  of  law 
in  harmony  with  the  daim  it  now  makes,  does  not  alter  the  situa- 
tion. No  amplication  was  made  to  amend  the  comidaint  fio  that  it 
would  conform  to  the  new  facts  upon  which  the  new  claim  was  based; 
and  had  the  trial  judge  rendered  a  judgment  for  the  plaintiff,  based 
upon  such  new  facts,  it  would  evidently  have  been  for  a  cause  of 
action  which  had  never  been  presented  to  the  defendant,  and  con- 
cerning which  it  had  never  been  heani.  It  is  a  familiar  role  that 
"a  party  coming  into  court  asserting  one  cause  of  action  cannot  re- 
cover on  another  and  different  one."  Reed  v.  McConnell,  133  N.  Y. 
•426,  434,  31  N.  E.  22;  Southwick  v.  Bank,  84  N.  Y.  420;  Romeyn  v. 
Sickles,  108  N.  Y.  650,  652,  15  N.  E.  698;  Terry  v.  Munger,  121  N. 
Y.  171,  24  N.  E.  272,  8  L.  R  A.  216.  Upon  the  facts  as  they  were 
eatablished  by  the  defendant,  it  did  not  convert  any  of  the  plaintiff's 
oats.  Whether  the  defendant  was  estopped  from  proving  any  of 
those  facts  is  a  question  that  was  not  raised  upon  the  trial.  The 
evidence  to  establish  them  was  admitted  without  objection,  and  there- 
fore it  was  properly  considered  by  the  trial  judge,  and  must  be  con- 
sidered here.  Tliat  the  facts  established  utterly  defeated  the  plain- 
tiff's claim,  as  set  forth  in  his  complaint,  we  think  there  can  be  no 
donbt. 

Tlie  trial  judge  passed  only  upon  the  cause  of  action  set  up  in  the 
complaint,  and  upon  that  we  think  his  decision  was  correct.  We  do 
not  examine,  therefore,  as  to  the  correctness  of  the  claim  now  made, 
—that  from  the  whole  evidence  in  the  case  a  cause  of  action  appears 
against  the  defendant.  The  judgment  which  the  trial  court  rendered 
was  a  correct  one,  and  should  be  affirmed. 

Judgment  affinned,  with  costs.    All  eoaenb 

(34  Misc.  Rep.  10.) 

In  re  KING  et  aL 

(Supreme  Oonrt  Special  Term,  New  York  CSounty.    February,  1901.) 

1.  Attokkbt  and  (JijIent — Lien  for  Services  Rendered— Trost  Funds. 

Under  Code  Civ.  Proc.  §  66,  providing  that  an  attorney  iiae  a  lien  on  his 
cUent's  cause  of  action  and  the  proceeds  thereof,  in  whosoever's  hands 
tbey  may  come,  for  his  compensation,  attorneys  weve  entitled  to  a  lien 
for  their  services  on  trust  funds  belonpinp;  to  an  estate,  which  they  col- 
lected from  a  defaulting  trustee  of  the  estate. 
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II  Samb— Properlt  Ascertained  ih  State  where  Rbtaihes  was  EFFSorkD. 
Where  attorneys  were  retained  by  the  trustee  of  a  New  Jersey  estate 
to  recover  trust  bonds  wrongfully  hypothecated  In  New  York,  It  was 
proper  that  the  lien  for  their  services  be  ascertained  and  declared  in  the 
latter  state,  the  property  recovered  being  there,  and  the  retainer  bavins 
been  effected  within  the  state. 

Application  by  David  Bennett  King  and  another  to  enforce  an 

attorney's  lien.    Granted. 

King  &  Jessup,  in  pro.  per. 
Jerolomon  &  Arrowsmitii,  for  trustee. 

BLANCHABD,  J.  This  is  an  application  by  attorneys  at  law  to 
have  their  lien  declared  and  ascertained  under  section  66  of  the 
Code.  It  appears  that  the  petitioners  herein  rendered  certain  valu- 
able legal  services  as  attorneys  for  one  Theodore  G.  English,  as 
trustee,  substituted  for  Isaac  H.  Williamson,  as  trustee,  under  the 
last  will  of  Benjamin  Williamson,  deceased.  The  services  were  ren- 
dered in  an  action  instituted  in  the  supreme  court  of  this  state. 
Benjamin  Williamson's  will  was  probated  in  the  state  of  New  Jersey, 
and  Isaac  H.  Williamson  was  appointed  trustee  under  said  will. 
He  brought  the  trust  securities  into  this  state,  and  wrongfully  hy- 
pothecated them  here.  Theodore  C.  English,  a  resident  of  New  Jer- 
sey, was  subsequently  substituted  as  trustee  by  the  orphans'  court 
of  Union  coun^,  N.  J.  He  retained  the  petitioners  in  this  state 
for  the  purpose  of  recovering  the  hypothecated  trust  securities.  The 
fees  of  petitioners  were  made  contingent  upon  their  success,  by  agree- 
ment with  the  said  trustee.  As  a  result  of  over  four  years  of  liti- 
gation, the  petitioners  have  been  successful  in  recovering  for  the 
trust  estate  securities  of  considerable  value,  now  lodged  in  a  trust 
company  in  this  city,  which  securities  are  the  results  of  petitioners' 
efforts  and  services  as  attorneys  in  that  litigation.  "Die  trustee 
now  desires  to  remove  the  securities  into  the  state  of  New  Jersey, 
having  refused  to  meet  petitioners'  demand  for  compensation  for 
services  rendered.  Petitioners  seek  the  assistance  of  this  court,  and 
ask  that  their  lien  be  ascertained  by  a  reference,  and  that  suflBcient 
securities  be  sold  to  satisfy  such  lien.  The  trustee  claims  that  there 
can  be  no  lien  on  the  property  in  question,  because  it  is  trust  prop- 
erty, and  must  be  applied  by  him  for  the  purposes  of  the  trust,  as 
provided  under  the  will  of  decedent;  that  the  trustee  cannot  trans- 
fer or  incumber  the  trust  estate;  and  that,  therefore,  the  court 
should  not  permit  it  to  be  done  by  sustaining  the  attorney's  lien. 
A  number  of  cases  are  cited  which  hold  that  a  contract  made  by  a 
foreign  executor  or  administrator  for  the  benefit  of  the  estate  does 
not  bind  or  create  a  charge  upon  the  assets  in  his  hands,  but  these 
are  not  applicable  to  this  case,  as  is  pointed  out  by  the  court  of  ap- 
peals in  Re  Knapp,  85  N.  Y.  284,  297.  There  an  attorney's  lien  for 
his  compensation  for  professional  services  rendered  to  an  executor 
of  an  estate  on  property  belonging  to  the  estate,  received  by  him 
on  behalf  of  the  estate,  is  expressly  recognized  and  acknowledged, 
and  the  history  of  the  establishment  of  the  lien  is  set  forth,  with 
the  reasons  for  its  existence,  in  an  able  opinion  by  Judge  Danforth. 
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In  the  case  of  Lee  t.  Van  Voorhis,  78  Hun,  575,  579,  29  N.  T.  Supp. 
571,  674,  an  executor  of  an  estate  sought  by  a  substantially  similar 
objection  to  that  here  interposed  by  the  tmstee  to  defeat  the  lien 
of  an  attorney,  under  section  66  of  the  Code,  by  claiming  that  the 
property  did  not  belong  to  her  as  executor.  In  this  connection, 
Ja^e  Height  said:  "We  cannot  assent  to  this  interpretation  of 
the  provision.  It  would,  in  many  cases,  operate  to  deprive  the  at- 
torney of  any  compensation  whatever;  for  he  has  no  claim  against 
the  estate,  and  the  administrator  may  be  insolvent."  The  right  of 
a  trustee  to  charge  the  trust  estate  in  such  a  case  as  this^  would 
seem  to  have  been  recognized  in  New  v.  NicoU,  73  N.  Y.  127,  130, 
and  Noyes  v.  Blakeman,  6  N.  Y.  567.  The  petitioners  rendered  their 
services  upon  the  faith  of  the  fund  sought  to  be  recovered.  It  was 
the  duty  of  the  trustee  to  endeavor  to  recover  the  property.  It 
would  be  highly  inequitable  and  manifestly  unfair  to  permit  the  re- 
moval from  the  state  of  this  property,  recovered  as  a  result  of  peti- 
tioners' skill  and  labor,  without  allowing  therefrom  an  amount  to 
cover  petitioners'  compensation.  An  attorney's  lien  was  recognized 
at  common  law,  and  section  66  gives  to  an  attorney,  by  express  pro- 
vision, a  statutory  right  to  enforce  his  claims  out  of  the  proceeds 
of  the  litigation  recovered  as  a  result  of  his  successful  efforts.  To 
the  extent  of  the  value  of  services  rendered  on  the  agreed  compen- 
sation, an  attorney  has  been  considered  by  the  courts  as  an  equitable 
assignee  of  the  tand  recovered.  Martin  v.  Hawks,  15  Johns.  405, 
407;  Marshall  v.  Meech,  51  N.  Y.  140,  143.  The  other  objection 
raised  by  the  trustee,  that  the  compenaation  of  the  attorneys  should 
be  fixed  by  the  courts  of  New  Jersey,  because  it  is  there  that  the 
trustee  must  account,  is  without  force.  The  contract  of  retainer 
was  made  in  this  state.  The  property  is  here,  and  the  action  was 
brought  here,  and  the  services  rendered  here,  and  the  trustee  is 
properly  before  this  court.  There  is  no  reason  to  believe  that  upon 
an  accounting  of  the  trustee  in  New  Jersey  he  would  not  be  allowed 
for  whatever  amount  the  courts  of  this  state  should  determine  was 
properly  due  to  petitioners.  A  spirit  of  comity,  if  not  the  consti- 
tutional provision  that  "full  faith  and  credit"  shall  be  given  to  the 
decisions  of  the  courts  of  this  state,  would  undoubtedly  secure  to 
the  trustee  whatever  rights  he  was  entitled  to  receive.  Lord  Kenyon, 
many  years  ago,  gave  expression  to  the  principle,  here  properly  ap- 
plied (Read  v.  Dupper,  6  Term  K.  362,  approved  in  Kooney  v.  Rail- 
road Co.,  18  N.  Y.  368,  372) :  "A  party  should  not  run  away  with 
the  fruits  of  a  cause  without  satisfying  the  legal  demands  of  his 
attorney,  by  whose  industry,  and  in  many  instances  at  whose  ex- 
pense, those  fruits  are  obtained."  The  application  should  be  granted, 
with  costs.  Present  order  upon  notice  for  a  reference  to  hear  and 
determine  the  claim. 

Application  granted,  with  costs. 
68N.T.8.— 26 
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DIMON  et  aL  t.  SHKWAN  et  aL,  Dock  Com'ra. 

(Supreme  Court,  Special  Term,  New  Tork  County.    February,  1001.) 

L  Nuisance— IsjDNCTioN  by  Pabtt  SPECiAUiT  Injured. 

A  nuisance  may  be  enjoined  at  the  suit  ot  any  person  suffering  special 
damages. 

S.  Same— Haiktbnakge  or  Floating  Dry  Dock— Temporary  RsLiBr. 

Maintenance,  against  plaintiff's  objection,  of  a  floating  dry  dock  io 
front  of  a  bulkhead  owned  and  used  by  him  for  unloading  vessels  on  the 
East  river  front  In  New  York  CSty,  Is  a  violation  of  his  rlghte  which  will 
be  temporarily  enjoined  till  the  rights  of  the  parties  may  be  properly 
ascertained  on  the  trial  of  the  action  for  a  permanent  injunction,  not- 
withstanding floating  docks  at  the  location  In  question  may  be  ursentiy 
required  by  the  growing  commerce  oC  the  city. 

Injunction  by  Charles  L.  Dimon  and  others,  as  trustees,  etc., 
against  James  Shewan  and  others.  Motion  to  continue  a  temporary 
injunction.    Granted. 

Howland  &  Murray  (George  Welwood  Murray  and  Herbert  & 
Barnes,  of  counsel),  for  plaintiffs. 

Alexander  &  Ash  (Mark  Ash,  of  counsd),  for  defendant  Shewan. 

John  Whalen,  Corp.  Counsel  (Charles  Blandy  and  £.  J.  Freedman, 
of  counsel),  for  defendants  Cram  and  others. 

BLANCHAKD,  J.  This  is  an  application  to  continue  pendente  lite 
a  temporary  injunction  restraining  the  commissioners  of  docks  of 
the  city  of  New  York  from  leasing  or  permitting  the  installation  or 
maintenance  of  a  floating  dry  dock  on  tiie  south  side  of  the  pier  at  the 
foot  of  East  Fourth  street,  in  the  city  of  New  York,  and  restraining 
the  defendants  Shewan  from  installing  or  maintaining  such  floating 
dry  dock.  The  plaintiffs  are  the  owners  of  the  bulkhead  on  the  East 
river  front,  between  Third  and  Fourth  streets,  and  of  the  land  under 
it,  with  the  right  to  take  wharfage,  cranage,  and  other  emoluments 
from  the  bulkhead.  They  are  also  the  owners  in  fee  of  the  upland 
on  the  other  side  of  Tompkins  street,  opposite  the  said  bulkhead, 
running  from  TTiird  to  Fourth  streets.  It  appears  that  the  bulkhead 
is  used  for  unloading  barges,  schooners,  and  other  vessels  carrying 
brick,  coal,  and  other  freight,  and  has  been  so  used  for  more  than 
40  years.  The  defendants  Shewan  have  applied  to  the  commission- 
ers of  docks  for  a  lO-years  lease  of  the  southerly  side  of  the  pier  at 
the  foot  of  East  Fourth  street,  with  the  privilege  of  placing  and  keep- 
ing there  a  floating  dry  dock,  and  the  said  commissioiiers  intend  to 
grant  such  application  unless  restrained  by  injunction.  The  float- 
ing dry  dock  which  it  is  iM*oposed  to  install  is  a  structure  237  feet  in 
length  and  81  feet  in  breadth.  After  a  careful  consideration  of  all 
the  papers  submitted  on  this  motion,  I  am  satisfied  that  the  use  of 
the  plaintiffs'  bulkhead  would  be  seriously  impaired  by  the  instiUla- 
tion  and  maintenance  of  the  proposed  floating  dry  dock,  and  I  have 
concluded  that  it  would  be  a  nuisance.  As  such,  it  can  be  enjoined 
at  the  suit  of  any  person  who  suffers  special  damage  by  reason 
thereof.  Penniman  v.  Balance  Co.,  13  How.  Prac.  40,  42;  Hecker 
V.  Balance-Dock  Co.,  Id.  549;  Bailroad  Co.  v.  Loeb,  7  Robertson,  418. 
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It  ia  claimed  by  defendants  that  the  Hecker  Case,  in  13  How.  Prac., 
haa  been  overruled  by  a  case  having  the  same  title  in  24  Barb.  215. 
In  this  I  am  of  the  opinion  that  defendants  are  in  error.  The 
case  in  Howard  ia  the  decision  of  Judge  Roosevelt  upon  the  rendi- 
tion of  judgment  after  a  trial  of  the  action  at  special  term.  I  have 
examined  the  judgment  roll  in  that  action,  and  And  that  judgment 
was  entered  April  7,  1857.  The  decision  of  Judge  Davies  in  Bar- 
bour, being  a  special  term  decision  upon  a  motion  to  discharge  a 
temporary  injunction,  and  rendered  April  24,  1857,  subsequent  to 
entry  of  judgment  (page  226),  can  hardly  be  a  reversal  of  the  decision 
of  Judge  Roosevelt.  It  is  not  even  an  authority  against  the  plain- 
tiffs in  this  case,  for  a  perusal  of  the  facts  as  stated  in  the  opinion 
at  page  216  clearly  distinguishes  it  from  the  present  application,  in 
that  there  the  plaintiffs  were  not  the  owners  of  the  piers  or  bulk- 
heads, nor  had  they  any  interest  therein,  nor  were  they  entitled  to 
oolleet  any  wharfage  thereon.  These  facts  are  all  pointed  out  par- 
ticularly by  Judge  Davies,  indicating  thereby  that  if  the  reverse  of 
the  facts  stated  were  true  his  decision  would  have  been  otherwise. 
The  learned  justice  says:  "They  [plaintiffs]  are  not  interrupted  in 
the  enjoyment  of  any  property  belonging  to  them,  but  they  complain 
that  the  occupation  of  the  defendants  prevents  their  using  the  prop- 
erty of  others  in  such  manner  as  they  deem  most  fit,  convenient,  and 
appropriate.  The  defendants'  use  and  occupation  is  with  the  con- 
sent pf  the  true  owners  of  the  piers  and  bulkbeads,  and  under  lease 
from  those  who  are  entitled  to  collect  and  receive  the  wharfage  and 
cranage  from  the  premises  thus  occupied."  'Diat  the  decisions  in  the 
Penniman  and  Hecker  Cases  in  Howard  were  recognized  as  the  law 
is  evidenced  by  the  fact  that  the  defendant  in  those  cases  thought 
it  proper  to  appeal  to  the  legislature  for  relief,  and  the  enactment 
of  chapter  295  of  the  Laws  of  1838  resulted.  This  act  made  it  lawful 
for  the  defendant  in  those  actions,  the  New  York  Balance-Dock  Com- 
pany, to  use  floating  docks,  with  the  consent  of  the  owners  of  the 
piers  or  bulkheads,  subject  to  the  regulations  of  the  city  authorities 
affecting  the  use  of  slips,  piers,  and  wharves.  This  same  privilege 
was  extended  by  chapter  349  of  the  Laws  of  1874  (section  2)  to  the 
New  York  Floating  Dry  Dock  Company,  and  these  special  privileges 
were  continued  by  the  consolidation  act  (Laws  1882,  c.  410,  §  811) 
and  by  the  Greater  New  York  Charter  (Laws  1897,  c.  378,  §  870). 
The  effect  of  these  enactments  was  to  take  away,  so  far  as  the  docks 
of  these  two  companies  were  concerned,  the  character  of  public  nui- 
sances; but,  to  avoid  tlie  effect  of  their  still  remaining  private  nui- 
sances, the  consent  of  the  owners  of  the  adjoining  piers  and  bulk- 
heads, whose  rights  would  be  particularly  infringed  upon,  continued 
necessary.  The  defendants  in  this  case,  without  any  authority  con- 
ferred upon  them  by  the  legislature,  and  against  the  objections  of 
plaintiffs,  desire  to  maintain  this  proposed  structure  in  front  of 
plaintiff's  bulkhead.  Entertaining  the  views  here  expressed,  it  fol- 
lows that  the  course  defendants  propose  to  pursue  would  constitute 
a  violation  of  the  rights  of  the  plaintiffs,  which,  in  my  opinion,  ought 
to  be  restrained  until  the  rights  of  the  parties  may  be  properly  ascer 
tained  upon  the  trial  of  the  action,  which  can  be  speedily  had.    That 
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floating  docks  at  the  location  selected  are  urgently  required  to  meet 
the  large  and  growing  commerce  of  the  city,  as  urged  by  defendants, 
is  not  a  sufScient  consideration  for  the  court,  upon  this  application, 
to  deprive  plaintiffs  of  their  just  rights.  As  stated  by  Judge  Boose- 
velt  in  the  Hecker  Case,  before  referred  to: 

"Other  locationB,  perhaps,  may,  In  some  respect,  be  less  coDveDlent.  That  is 
a  consideration,  however,  to  be  brought,  not  to  the  courts,  but  to  tie  legisla- 
ture,— the  body  which  alone  represents,  and  which,  to  attain  a  greater  good, 
can  alone,  within  certain  limits,  regulate  and  even  waive  the  common  rights." 

The  claims  of  the  defendants  to  usurp  the  rights  of  the  plaintiffs 
in  the  manner  it  is  here  sought  to  do  cannot  receive  the  sanction 
of  the  court.  Where  two  or  more  persons  have  common  rights  in 
a  water  way,  as  in  this  case,  no  one  of  them  should  have  the  exclu- 
sive use  of  any  portion  of  such  water  way.  This  is  i»ecisely  what 
is  attempted  here  by  the  defendants. 

Under  the  circumstances,  it  does  not  become  necessary  to  consider 
the  other  points  raised  by  plaintiffs.  The  motion  to  continue  the  in- 
junction pendente  lite  is  granted,  with  |10  costs  to  plaintiffs  to  abide 
the  event.  Defendants  may  move  to  dissolve  the  injunction  should 
plaintiffs  unreasonably  delay  the  trial  of  the  action. 

Motion  granted,  with  f  10  costs  to  plaintiffs  to  abide  event 


(59  App.  Dlv.  395.) 

HALE  V.  WAYSIDE  KNITTING  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department    March  6,  1001.) 

L  Uasteb  and  Servant— Injuries  to  Servant— Safe  Place. 

Plaintiff  operated  a  sewing  machine  In  defendant's  factory;  the  doih 
with  which  she  worked  being  piled  by  another  employe  near  her,  so  that 
she  could  easily  procure  It.  The  pile  was  built  up  behind  plaintiff,  and 
so  near  that  a  portion  of  it,  in  tipping  over,  fell  on  her,  and  forced  her 
against  the  sewing  machine.  There  was  room  enough,  so  that  the  pile 
could  have  been  made  wider  at  the  bottom,  and  placed  so  far  from  plain- 
tiff that  in  tipping  over  it  could  not  have  strucl^  her.  Beld,  that  the  place 
furnished  by  defendant  for  plaintiff  to  worl^  in  was  reasonably  safe,  and 
it  was  not  liable  for  the  carelessness  of  plaintilTB  co-servant  in  maJcIns 
it  unsafe. 
9  Sake— Fellow  Servant— Neglioence— Liability  of  Master. 

The  Injury  to  plaintiff  having  resulted  from  the  negligent  act  of  a  fel- 
low seiTaut  In  piling  the  cloth  as  he  did,  the  employer  Is  not  liable  for  the 
injuries  resulting  therefrom. 

Appeal  from  trial  term,  Rensselaer  county. 

Action  for  injuries  by  Lizzie  J.  Hale  against  the  Wayside  Knit- 
ting Company.  Prom  a  judgment  in  favor  of  j^aintiff,  defendant 
appeals.    Beversed. 

The  work  which  this  plaintiff  was  required  to  perform  by  the  defendant 
was  to  sew  up  certa-in  seams  on  shirts  and  drawers  In  process  of  manufacture. 
She  did  this  by  a  sewing  machine.  The  place  In  which  she  was  required  to 
work  was  a  large  room,  in  which  was  a  long  table,  and  upon  which,  on  either 
side,  were  fastened  the  sewing  machines,  run  by  power  taken  from  a  line 
shaft.  Several  other  employes  worked  at  this  same  table,  and  each  waa 
seated  In  a  chair  by  the  table,  in  front  of  the  machine  at  which  she  worked. 
Each  article  upon  which  these  seams  were  to  be  sewed  was  cut  In  forms  ready 
to  be  sewed  together  and  folded  up,  and  about  12  of  these  were  tied  Into  one 
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bundle,  each  bundle  welgblng  about  8  pounds.  It  was  the  dnty  of  tbe  wit- 
ness Marks,  another  employe  of  the  defendant,  who  was  then  abont  17  yean 
old,  to  go  and  get  these  bundles  and  pile  them  up  In  some  place  contlgaous 
and  convenient  to  those  working  at  this  table;  and  each  girl  was  required 
to  get,  for  herself,  from  such  pile,  the  material,  as  fast  as  she  needed  it  to 
work  upon.  The  plalntlfT  had  worked  for  the  defendant  at  this  work  abont 
two  years,  and  Marks  had  worked  at  getting  and  piling  up  these  bundles 
about  six  months,  prior  to  the  accident.  Back  of  the  plaintiff's  chair  there 
was  an  open  space  on  the  floor,  In  which  Marks,  after  dinner,  on  January  8, 
1899,  began  to  pile  up  such  bundles  for  those  working  at  this  table.  He  piled 
them  up  in  rows  about  six  feet  long  on  the  floor,  and  enough  rows  to  cover 
about  six  feet  measured  the  other' way;  thus  starting  a  pile  about  six  feet 
square.  This  pile  he  built  up  In  this  way,  one  row  on  top  of  another.  The 
space  which  he  left  between  the  pile  and  the  chair  In  which  the  plaintiff  sat 
at  her  work  was  large  enough  for  him  to  walk  through.  Just  how  wide  it 
was  does  not  appear;  but,  as  the  pile  grew  In  height,  Marks  placed  a  chair 
in  such  passageway,  and,  standing  on  It,  reached  across  the  pile  in  placing  the 
bundles  on  it.  From  the  chair,  as  the  height  increased,  he  got  up  on  top  of 
the  pile,  and  so  continued  to  take  np  and  place  the  bundles  until  the  pile  was 
six  or  seven  feet  high.  He  was  about  two  hours  at  this  work,  and  during  an 
that  time  the  plaintiff  was  at  work  in  her  chair,  and  saw  Just  what  Marks 
was  doing,  and  the  height  to  which  he  was  extending  the  pile.  Finally,  as 
Marks  got  down  from  the  pile  onto  the  chair,  and  thence  onto  the  floor,  just 
as  he  turned  to  go  from  the  pile  it  toppled  over — some  three  or  four  rows  of  It 
— on  the  side  towards  him  and  the  plaintiff;  and  some  of  It,  striking  the 
plaintiff  on  the  back  and  head  as  she  sat  in  her  chair,  forced  ber  face  down 
upon  the  machine,  and  the  back  of  the  needle  bar  struck  her  three  sharp 
blows  in  the  face  before  she  could  stop  Its  running  or  get  away  from  it  By 
this  injury,  she  claims,  very  serious  nervous  complications  have  been  caused, 
which  have  permanently  impaired  her  health  and  caused  her  much  damage. 
She  brought  this  action  to  recover  for  the  damage  so  sustained,  and  at  the 
trial  the  Jury  rendered  a  verdict  in  her  favor  for  jo.OOO.  From  the  Judgment 
entered  upon  such  verdict,  and  the  order  denying  a  new  trial,  this  appeal  Is 
taken. 

Argued  before  PAEKEB,  P.  J.,  and  KELLOGG,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

H.  D.  Bailey,  for  appellant. 

G.  B.  Wellington,  for  respondent. 

PARKER,  P.  J.  From  the  conceded  facts  In  this  case,  It  is  very 
clear  that  the  place  which  the  defendant  furnished  to  the  plaintiff 
in  which  to  sit  and  run  her  sewing  machine  was  in  all  respects  a 
safe  one,  except  in  so  far  as  the  pile  of  goods  which  Marks  placed 
behind  her  rendered  it  unsafe;  and  the  only  negligence  that  can  be 
charged  as  the  cause  of  her  injury  is  the  erection  of  that  pile  at  the 
place  and  in  the  manner  in  which  Marks  placed  and  erected  it.  It 
seems  equally  clear  that  Marks,  in  the  work  of  so  placing  and  erect- 
ing that  pile,  was  a  fellow  servant  of  the  plaintiff.  Indeed,  the 
trial  judge  so  charged,  without  exception  on  the  part  of  the  plain- 
tiff. And,  unless  there  is  something  in  this  case  to  except  it  from 
the  general  rule,  this  defendant  is  not  liable  for  an  injury  resulting 
therefrom.  As  a  general  rule,  the  master  is  not  responsible  to  a 
servant  for  an  injury  caused  by  the  negligent  manner  in  which  a 
co-servant  performs  his  work.  Keenan  v.  Railroad  Co.,  145  N.  Y. 
190,  196,  39  N.  E.  711;  Sherman  v.  Railroad  Co.,  17  N.  Y.  153.  At 
the  time  of  this  accident  Marks  was  employed  to  bring  the  goods 
and  pile  them  in  some  convenient  place,  from  which  the  girls  at 
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work  at  that  taWe  conld  easily  procxire  them.  It  was  a  very  simple 
matter.  There  se^ns  to  have  been  ample  space  in  the  rear  of  the 
plaintiffs  seat  for  a  pile  to  have  been  erected  so  far  behind  her  that 
in  no  event  could  it  hit  her  if  it  did  fall  over;  and,  also,  it  is  very 
evident  that  it  was  by  no  means  necessary  to  build  the  pile  as  high 
as  six  or  seven  feet.  There  was  abundant  space  to  build  it  wider 
on  the  bottom,  and  thus  diminish  its  height.  Every  means  was 
afforded  Marks  to  have  so  placed  that  pile  that  he  would  have  fully 
accomplished  the  purpose  of  his  work,  and  at  the  same  time  have 
avoidcKl  any  possible  injury  to  other's.  A  change  of  a  foot  or  two 
in  its  location,  or  a  slight  increase  in  its  length  and  breadth,  would 
have  made  it  safe,  beyond  all  apprehension.  With  every  facility 
at  his  hand  to  perform  so  simple  a  duty  in  a  safe  manner,  there  was 
no  reason  why  the  defendant  should  apprehend  any  damage  from 
its  performance.  Hence  it  cannot  be  fairly  claimed  that  the  de- 
fendant has  violated  the  rule  that  requires  the  master  to  furnish  a 
reasonably  safe  place  in  which  to  perform  his  work.  Clearly,  the 
place  was  perfectly  safe,  had  not  Marks  carelessly,  and  in  utter  dis- 
regard of  the  conveniences  which  the  defendant  had  furnished,  made 
it  unsafe.  To  such  a  condition  that  rule  does  not  apply.  Bailev 
V.  President,  etc.,  27  Apg.  Div.  305,  50  N.  Y.  Supp.  87;  Hogan  v. 
Smith,  125  N.  Y.  774,  26  N.  E.  742;  CuUen  v.  Norton,  126  N.  Y.  1, 
26  N.  E.  905;  Perry  v.  Rogers,  157  N.  Y.  251,  51  N.  E.  1021.  Upon 
this  question  the  trial  judge  charged  as  follows: 

"If  you  find  tbat  the  defendant  did  not  furnish  a  reasonably  safe  place  for 
the  plaintiff  to  watTs.  In;  that  this  cloth  (this  pile  of  cloth),  piled  as  it  was. 
rendered  her  poeitlon  at  the  machine  unsafe,  or  not  a  reasonably  safe  one: 
and  that  through  this  failure  on  the  part  of  the  defendant,  the  Wayside  Knit- 
ting Company,  and  through  no  negligence  on  the  part  of  the  plaintiff,  this  pile 
of  cloth  fell  upon  and  injured  plaintiff, — then  I  charge  yon  that  plaintlflF  can 
recover  against  the  defendant  in  this  action,"  etc 

To  this  charge  the  defendant  excepted. 

The  following  requests  to  charge  were  also  made  by  the  defendant: 

"That  Marks  was  not  the  alter  ego  of  the  defendant  in  respect  to  any 
work  done  by  him  as  shown  in  this  case."  Also:  "If  the  plaintiff  was  injur- 
ed, not  by  reason  of  the  failure  of  defendant  to  provide  her  a  reasonably  safe 
place  to  worlc,  but  by  reason  of  the  manner  in  which  Marks  piled  up  these 
goods,  the  verdict  must  he  for  the  defendant." 

Each  of  these  requests  the  court  refused  to  charge,  and  the  de- 
fendant excepted. 

Reading  these  instructions  and  requests  together,  it  is  clear  that 
the  court  instructed  the  jury  that,  if  the  erection  of  the  pile  ren- 
dered the  plaintiff's  position  at  the  machine  unsafe,  it  was  negli- 
gence on  the  part  of  defendant,  for  which  she  could  recover.  So 
the  case  has  been  decided  upon  one  of  two  theories, — either  that 
the  defendant  is  liable  for  the  negligent  act  of  Htfarka  in  perform- 
ing his  work  as  a  co-servant  of  the  plaintiflf,  or  else  that  the  defend- 
ant is  liable  for  not  furnishing  a  reasonably  safe  place  for  the  plain- 
tiff to  work  in,  although  such  place  was  made  unsafe  solely  through 
the  careless  act  of  a  co-servant,  and  his  negligent  omission  to  avail 
himself  of  the  means  furnished  him  by  the  defendant  for  doing  his 
work  in  a  different  and  absolutely  safe  manner.    Evidently,  under 
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the  cases  above  cited,  neither  of  these  theories  is  correct;  and  hence 
error  has  been  committed,  for  which  a  new  trial  must  be  granted. 
For  this  reason,  we  need  not  consider  the  plaintifTs  claim  ^at  the 
defendant  is  liable  because,  having  notice  that  its  work  was  being 
done  in  a  reckless  and  dangerous  manner,  it  made  no  precautionary 
rules  restraining  the  same.  Whether  it  had  such  notice,  and  whether 
the  work  was  so  being  done,  were  questions  not  submitted  to  the 
jury,  and  upon  which  it  has  never  passed.  Although  we  need  not 
pass  upon  those  questions  now,  it  may  be  well  to  say  that  in  this 
record  we  find  no  evidence  sustaining  either  proposition.  But  the 
case  was  sent  to  the  jury  entirely  upon  the  theories  above  stated, 
and,  inasmuch  as  we  deem  them  erroneous,  we  must  for  that  reason 
reverse  this  judgment. 

Judgment   reversed  on  the  law  and  the  facts,  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event.    All  concur. 


<59  App.  Dlr.  288.) 

BOUTON  V.  WELCH  et  nx. 

(Supreme  Court  Appellate  Division,  Third  Department    March  8,  1901.) 

L  WrrNseBBB— EviDBKca— COHMnmcATioK  witb  Dbobabsd— Interest. 

Under  Code  Civ.  Proc.  S  829,  providing  that  a  party  or  person  Interested 
In  the  event  of  an  action  shall  not  be  examined  as  a  ■witness  In  his  own 
behalf  against  the  executors  of  a  deceased  person  concerning  a  personal 
transaction  or  communication  between  the  witness  and  deceased.  In  an 
action  to  foreclose  a  mortgage  given  to  the  testator,  the  mortgagor,  whose 
answer  has  been  withdrawn,  is  not  debarred  from  testifying  as  a  wit- 
ness for  his  wife,  who  claims  to  own  the  mortgage,  on  the  trial  of  Issues 
as  to  such  claim  between  her  and  the  executor  of  the  will  of  the  mort- 
gagee, since  he  Is  not  interested  in  such  Issue,  and  la  not  testifying  In  bis 
own  behalf. 

9l  Samb— Contradiotimo  Writtbn  Contract. 

Defendant's  husband  executed  a  mortgage  of  his  farm  to  plaintiff's 
testator.  It  was  orally  agreed  that  the  mortgagee  would  require  only 
such  produce  as  they  could  spare  from  the  farm  as  payment  of  interest. 
Held,  that  evidence  of  this  agreement  was  not  objectionable  as  contra- 
dicting the  terms  of  the  mortgage,  since  there  was  no  dispute  as  to  Its 
terms,  but  that  It  was  admissible  in  connection  with  evidence  that  It 
was  agreed  that  on  the  death  of  the  mortgagee  the  mortgage  should  be 
given  to  defendant,  and  that  It  was  taken  for  a  large  amount  so  that  Its 
transfer  to  ber  would  be  substantially  a  transfer  to  her  of  the  farm 
Itself. 

t,  Hakb— Admission  against  Interest. 

On  the  trial  of  an  issue  between  plaintiff  and  defendant  as  to  which 
was  entitled  to  a  mortgage  given  by  defendant's  husband  to  plalntlflTs 
testator.  In  which  the  mortgagor  had  been  a  witness.  It  was  not  error  to 
exclude  evidence  of  declarations  which  the  witness  had  previously  made 
against  his  own  interest  since  his  declarations  were  not  evidence  against 
his  wife. 

4.  Same— Impeachment. 

Where  a  husband  Is  examined  as  a  witness  for  his  wife  In  an  action 
between  ber  and  another  party,  he  cannot  be  impeached  by  evidence  of  ' 
statements  contradicting  his  evidence,  previously  made,  unless  his  atten- 
tion was  called  to  such  statements. 

fc  Afpbal  and  Error— Costs— Judgment— Executor. 

Where  a  Judgment  recites  that  the  costs  of  a  first  appeal  have  been 
taxed  against  the  plaintiff  in  an  action  brought  as  executor  to  foreclose 
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a  mortgage,  and  there  Is  no  direction  therein  that  the  executor  pay  or  Is 
liable  for  costs  to  the  defendants,  or  provision  for  the  collection  or  pay- 
ment of  the  judgment,  the  question  whether  the  costs  were  properly  tax- 
ed, or  whether  the  executor  should  be  required  to  pay  the  costs,  is  not 
presented  by  appeal  from  such  judgment. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  De  Witt  C.  Bouton,  as  executor  of  the  will  of  Ctershon 
Hanford,  deceased,  against  William  Welch  and  Alice  Welch.  Prom 
a  judgment  in  favor  of  defendant  Alice  Welch,  plaintiff  appeals. 
Affirmed. 

Argued  before  PARKER,  P.  J.,  and  KELLOGG,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

M.  N.  Tompkins,  for  appellant. 

(Jeorge  B.  Davis,  for  respondent,  Alice  Welch. 

PARKER,  P.  J.  That  the  contract  under  which  this  mortgage  was 
given  was  such  as  it  is  claimed  to  have  been  by  the  defendants,  and 
that  the  defendant  Alice  Welch  thereby  acquired  the  right  to  have 
it  assigned  to  her  upon  the  death  of  the  mortgagee,  was  settled 
by  this  court  when  the  case  was  before  us  on  the  former  appeal.  The 
facts  in  the  record  now  before  us  are  substantially  as  they  appeared 
to  be  in  the  former  one,  and  are  fully  stated  in  the  opinion  appear- 
ing in  48  App.  Div.  378,  63  N.  Y.  Supp.  80.  The  success  of  the  pres- 
ent appeaJ,  therefore,  must  depend  upon  whether  error  appears  in 
the  exceptions  taken  upon  the  trial.  'Die  first  and  principal  one 
urged  is  that  the  evidence  of  the  husband,  William  Welch,  was  not 
admissible  under  section  829  of  the  Code.  As  the  case  now  stands, 
the  defendant  William  Welch  is  in  the  position  of  a  defendant  in 
default.  His  answer  has  been  withdrawn,  and  judgment  of  fore- 
closure and  sale  may  at  any  time  be  entered  against  him.  The  de- 
fendant Alice  Welch  has,  in  her  answer,  set  up  the  equitable  defense 
that  she  is  entitled  to  a  specific  performance  of  the  agreement  that 
the  mortgage  be  assigned  to  her  upon  the  death  of  the  plaintiffs 
testator;  and  she  prays,  substantially,  for  a  judgment  directing  such 
an  assignment,  adjudging  her  to  be  the  owner  of  the  mortgage,  and 
that  it  be  foreclosed,  and  a  sale  of  the  premises  had  for  her  benefit. 
It  was  the  issues  raised  by  such  answer  that  have  been  tried  in  this 
action.  So  far  as  those  issues  were  between  her  and  this  plaintiff, 
the  husband  had  no  interest  in  the  event  thereof;  so  far  as  they 
were  issues  between  her  and  the  husband,  he  was  not  testifying 
in  his  ^wn  behalf  or  interest.  The  fact  that  the  witness  is  a  party 
to  the  record  is  no  longer  controlling.  Whitehead  v.  Smith,  81  N. 
Y.  151.  And  a  witness  whose  interest  in  the  result  is  adverse  to 
that  of  the  party  calling  him  does  not  testify  "in  his  own  behalf  or 
interest."  Carpenter  v.  Soule,  88  N.  Y.  251,  257;  Bank  v.  McCar^, 
149  N.  Y.  71,  84,  43  N.  E.  427.  An  interest  in  the  question  is  not 
enough  to  disqualify,  as  that  is  not  an  interest  in  the  event.  Id. 
See,  also,  Eisenlord  v.  Clum,  126  N.  Y.  556,  27  N.  E.  1024,  12  L.  R 
A.  836.    Such  exception,  therefore,  is  not  well  taken. 

A  further  exception  was  taken  that  the  evidence  of  the  husband, 
William  Welch,  that  the  deceased  sai^he  would  require  only  such 
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produce  as  they  could  spare  from  the  farm  as  payment  of  interest 
contradicts  the  terms  of  the  mortgage.  I  think  not.  Such  evidence 
is  not  directed  to  the  question  as  to  what  were  the  terms  of  the  mort- 
gage as  agreed  upon  by  the  parties.  It  is  not  disputed  but  that  they 
were  agreed  upon  as  written  therein.  But  it  was  stated  as  a  fact 
bearing  upon  the  further  agreement  claimed  to  have  been  made 
by  the  mortgagee  that  upon  his  death  the  mortgage  should  be  given 
to  Welch's  wife,  and  that  it  was  given  for  a  large  amount  so  that 
its  transfer  to  her  would  be  substantially  a  transfer  to  her  of  the 
farm  itself.  Considering  the  bearing  which  it  had  upon  the  case, 
and  the  purpose  for  which  it  was  given,  I  do  not  consider  it  as  an 
attempt  to  contradict  at  all  the  terms  of  the  mortgage. 

Nor  was  the  exclusion  of  the  husband's  statements  to  the  witness 
Bates  harmful  error.  They  were  not  admissible  as  declarations  of 
Welch  against  himself,  because  ilpon  the  issue  being  tried  Welch 
had  no  interest,  and  could  not  be  considered  a  party  thereto.  He 
was  testifying  merely  as  a  witness  for  Alice  upon  a  separate  issue 
between  her  and  this  plaintiff,  an  issue  as  separate  and  distinct  from 
his  interests  as  if  she  had  brought  a  separate  action  to  enforce  against 
This  plaintiff,  as  executor,  the  claim  which  she  has  set  up  here.  As 
such  a  witness,  Welch's  declarations  were  not  evidence  against  Alice 
Welch.  So  far  as  his  declarations  contradicted  the  evidence  which 
he  gave  as  her  witness  and  in  her  favor,  they  could  be  proven  after 
his  attention  had  been  properly  called  to  them.  In  this  instance 
his  attention  had  not  been  called  to  the  precise  statement  to  which 
Bates  was  asked  to  testify.  Therefore  no  error  was  made  in  exclud- 
ing it 

I  have  examined  the  othei  exceptions  taken  upon  the  trial,  and  do 
not  find  any  that  show  any  reversible  error. 

The  appellant  further  claims  that  an  error  has  been  committed 
in  taxing  costs  of  the  former  appeal  against  the  executor.  An  ex- 
amination of  the  judgment  as  it  appears  in  the  record  before  us  shows 
that  there  is  no  direction  therein  that  the  executor  pay,  or  is  liable 
for,  any  costs  whatever  to  the  defendants,  or  either  of  them.  It  is 
recited  therein  that  the  costs  of  the  action  on  appeal  have  been 
taxed  against  the  plaintiff  at  |163,  but  no  provision  is  made  in  this 
judgment  for  its  collection  or  payment.  Hence  the  question  whether 
it  was  properly  so  taxed,  or  whether  the  executor  should  be  required 
to  pay  the  same,  is  not  presented  by  an  appeal  from  such  judgment. 
Whatever  was  the  meaning  and  force  of  the  provision  as  to  costs 
in  the  order  made  by  this  court  on  the  former  appeal  cannot  be  pre- 
sented in  this  form. 

The  judgment  appealed  from  must  be  afQrmed,  without  costs.  All 
concnr. 
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PEOPLE  ex  rel.  H.  B.  CLAFLIN  CO.  v.  FEITNER  et  al..  Commissioners. 

(Supreme  Court,  Appellate  DivlsioD,  First  Department.    March  2Z,  1901.) 

L  Taxation — Valuation— AssBBSMKux—RBDucsrioir—CoRPORATiOH — iSxAKiHA- 

TION— QOBSTIONS— PROPBRTT. 

Where  application  tras  mode  to  the  commissioners  of  taxes  and  assess- 
ment, by  a  foreign  corporation  having  its  main  office  nominally  in  anotiier 
state,  but  really  In  New  York,  and  doing  a  large  business  in  various 
states,  to  reduce  the  assessed  valuation  of  property,  it  was  proper  for 
the  commissioners  to  Inquire  into  the  amount  of  business  carried  on,  and 
the  value  of  the  proper^  held.  In  the  other  states,  as  tending  to  eifable 
them  to  determine  how  much  property  was  assessable  in  New  York. 
&  Same — Questions — Refusal  to  Answer — Excuse— Sn»FiciBiiCY. 

The  mere  fact  that  the  questions  asked  by  the  commissioners  were  in- 
quisitorial was  not  ground  for  a  refusal  to  answer,  since  the  examination 
was  of  necessity  inquisitorial,  and  the  materiality  of  the  questions  was 
for  determination  by  the  commissioners,  and  not  by  the  person  seeking 
a  reduction  of  his  assessment. 
X  Same — Eviobncb— Bofficiekct. 

The  applicant  for  reduction  of  the  assessed  valuation  of  property  from 
51,000,000  to  $290,000  was  a  mercantile  corporation,  doing  business  In 
other  states  and  In  foreign  countries  as  well  as  in  New  York.  One-sixth 
of  its  business  was  done  in  New  York.  At  the  date  of  assessment  its 
gross  assets  were  nearly  $16,000,000,  and  its  liabilities,  exclusive  of  capi- 
tal, nearly  $7,000,000,  of  which  about  $6,500,000  were  on  open  account 
On  Its  own  statement,  It  had  on  hand  In  the  state,  when  assessed,  assets 
of  $4,240,000,  of  which  $2,400,000  was  merchandise  and  $1,750,000  vras  bills 
and  accounts  receivable.  Against  these  assets  in  the  state  the  corpora- 
tion claimed  that  it  owed  bills  and  accounts  payable  of  nearly  $4,000,000, 
out  of  the  total  of  $6,500,000  of  such  debts  owed  by  them.  The  corpora- 
tion refused  to  answer  as  to  the  amount  of  its  assets  or  debts  outside  o( 
the  state,  and  no  evidence  was  given  corroborating  their  figures.  fleW, 
that  the  commissioners  w«re  justified  in  refusing  to  rednoe  the  assess- 
ment 

Appeal  from  special  term,  New  York  comity. 

CJertiorari  by  the  people,  on  relation  of  the  H.  R  Claflin  Company, 
to  review  the  detenuination  of  Thomas, L.  H.  Feitner  and  others, 
commissioners  of  taxes  and  assessments  of  the  city  of  New  York. 
Prom  a  judgment  of  the  special  term  (66  N.  Y.  Supp.  154)  dismiss- 
ing the  writ,  relator  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  EUMSEY,  PATTEKSON, 
CyBEIEN,  and  INGKAHAM,  JJ. 

OustavuB  T.  Kirby,  for  appellant 
George  S.  Cioleman,  for  respondents. 

KUMSEY,  J.  The  relator  is  a  foreign  corporation,  organifled  un- 
der the  laws  of  the  state  of  New  Jersey,  doing  no  business  in  that 
state,  so  far  as  appears,  but  having  actually,  although  not  nominally, 
its  principal  place  of  business  in  the  state  of  New  York,  where  a 
large  portion  of  its  transactions  are  had.  On  the  second  Monday 
of  January,  1899,  an  assessment  was  made  against  the  property  of 
the  corporation  to  the  amount  of  ?9,000,000.  Upon  complaint  and 
an  application,  the  assessment  was  reduced  to  $1,000,000,  and  to 
correct  the  assessment  thus  reduced  this  writ  was  sued  out;  the 
relator  insisting  that  it  was  only  assessable  upon  the  amount  of 
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^290,900,  that  beiag  all  the  property  it  had  uiT«8ted  in  lousiness  in 
the  state  of  New  York.  When  the  relator's  president  was  examined, 
his  attention  was  called  to  testimony  he  load  given  upon  a  previous 
application  to  the  commissioners  to  correct  the  assessment  of  the 
year  before,  and  he  was  asked  whether  certain  statements  then  made 
about  the  business  of  the  corporation  in  New  Jersey  were  correct,  to 
which  he  replied  refusing  to  answer  any  such  question,  and  saying 
that  he  was  willing  to  answer  any  question  in  regard  to  transactions 
of  the  €<Hupany  in  this  state,  bat  that  as  to  what  was  done  in  New 
Jersey  he  would  not  answer.  The  commissioners  insist  that  that 
was  a  willful  refusal  to  answer  questions,  and  that  because  of  it 
they  were  justified  in  refusing  to  reduce  the  assessment  under  the 
provisions  of  section  36  of  the  tax  law,  to  the  effect  that  if  any  per- 
son shall  willifuUy  neglect  to  answer  any  question  put  to  him  by  the 
commissioners  such  person  shall  not  be  entitled  to  any  reduction  of 
his  assessment.  The  relator  claims  that  this  section  of  the  tax  law 
is  not  applicable  to  examinations  taken  in  the  city  of  New  York, 
because  examinations  there  are  controlled  by  section  895  of  the 
charter  of  the  Greater  New  York,  and  that  section  contains  no  pro- 
vision imposing  a  penalty  for  a  willful  refusal  to  answer  questions. 
In  the  view  we  have  taken  of  this  case,  we  do  not  deem  it  necessary 
to  answer  this  question.  It  is  proper  to  say,  however,  that  whether 
such  a  refusal  would  be  an  absolute  bar  to  the  reduction  of  an  as- 
sessment as  ia  provided  by  the  statute  or  not,  it  is  yet  a  fact  which 
the  commissioners  may  t^e  into  consideration.  In  cases  like  this, 
where  the  corporation  is  a  foreign  one,  and  "where  it  is  quite  evident, 
as  it  is  here,  that  the  organization  of  the  company  in  another  state 
is  purely  nominal,  and  t^t  very  little  business  is  carried  on  in  that 
state,  it  is  perfectly  proper,  in  our  judgment,  for  the  commissioners 
to  inquire  into  the  amount  of  the  business  carried  on  and  the  prop- 
erty held  there.  The  question  is  not  what,  in  the  judgment  of  the 
officers  of  the  corporation,  is  a  proper  amount  for  which  they  should 
be  assessed,  but  what  amount  is  actually  invested  in  business  in  the 
state  of  New  York.  When  it  appeared  that  the  company  did  busi- 
ness in  various  states,  it  was  proper,  to  enable  the  commissioners 
to  form  a  judgment  as  to  how  much  property  is  actually  invested 
in  business  in  the  state  of  New  Y'ork,  that  they  should  inquire  as 
to  the  amount  of  property  in  the  other  states.  In  this  particular 
case  the  assessors  knew  from  a  statement  of  the  relator  the  amount 
of  its  capital,  its  property,  and  its  liabilities.  It  appeared  that  these 
were  scattered  in  various  places,  and  it  was  perfectly  proper  for  the 
commissioners  to  insist  upon  a  correct  answer  as  to  the  locality 
where  the  property  was,  the  value  of  it  in  each  place,  and  the  amount 
of  the  liabilities  which  arose  out  of  the  transactions  in  each  locality 
where  the  business  was  carried  on. 

It  is  complained  that  the  examination  is  inquisitorial.  That  neces- 
sarily is  the  case.  This  examination  which  the  commissioners  are 
authorized  to  make  must,  of  necessity,  be  inquisitorial,  and,  while  the 
commissioners  should  go  no  further  than  is  reasonable  in  getting 
at  the  facts,  yet  the  mere  fact  that  in  any  given  case  the  examination 
is  inquisitorial  does  not  afford  a  good  reason  why  the  questions  asked 


Digitized  by 


Google 


412  69  NEW  YORK  SUPPLElfBNT  (Sup.  Ct. 

and  103  New  York  State  Reporter 

should  not  be  answered.  Whether  the  questions  are  material  is  for 
the  commissioners  to  determine,  and  not  the  person  who  presents 
himself  to  obtain  a  reduction  of  his  assessment. 

Upon  this  whole  case  we  are  of  the  opinion  that  it  has  not  been 
made  to  appear  that  the  amount  of  the  assessment  against  the  rela- 
tor was  excessive.  These  taxes  were  levied  in  January,  1899.  On 
the  Ist  day  of  January  of  that  year  the  relator  had  something  over 
115,983,000  of  assets.  Its  liabilities,  exclusive  of  capital,  were  |6,- 
983,000,  leaving  a  balance  of  assets  of  $9,000,000.  It  appeared  that, 
of  these  liabilities,  open  accounts  amounted  to  |6,347,000.  It  ap- 
peared that  one-sixth  of  its  business  was  transacted  in  the  state  of 
New  York,  and  that  it  did  none  in  the  state  of  New  Jersey,  but  its 
other  business  was  done  in  Paris  and  Manchester,  where  there  were 
important  branches.  Where  else  the  business  was  done  did  not  ap- 
pear. It  had,  {iccording  to  its  own  statement,  in  January,  1899, 
assets  in  the  state  of  New  York  amounting  to  $4,240,000,  of  which 
sum  $1,750,000  consisted  of  notes  and  accounts  receivable  in  that 
state,  and  $2,400,000  was  goods,  wares,  and  merchandise.  In  addi- 
tion to  that,  it  had  about  $90,000  of  personal  property  in  that  state 
outside  of  tiie  amount  invested  in  land.  It  was  said  that,  of  the 
bills  and  accounts  payable,  there  were  incurred  for  items  in  the  sales 
above  enumerated  about  $3,950,000.  That  is  to  say,  the  statement 
of  the  company  tended  to  show  that  whereas  it  had  in  the  state  of 
New  York  $4,240,000  of  assets,  of  which  $2,400,000  were  goods,  wares, 
and  merchandise,  and  it  had  altogether  debts  of  about  $6,500,000, 
yet  nearly  $4,000,000  of  that  was  due  on  account  of  goods,  amount- 
ing to  $2,400,000,  and  the  $1,750,000  of  notes  and  accounts  payable 
in  the  state  of  New  York.  The  commissioners  might  well  question 
the  accuracy  of  this  statement,  which  upon  its  face  looks  a  little 
doubtful.  That  was  undoubtedly  understood  by  the  relator's  presi- 
dent, who  explained  it  by  saying  that  the  result  of  their  manner  of 
doing  business  was  that  on  the  second  Monday  of  January  fully 
$6,000,000  was  owing  to  New  York  firms,  and  fully  $4,000,000  could 
be  traced  to  purchases  of  merchandise  in  New  York  and  accounts 
and  notes  owed  to  New  York  firms.  Nothing  with  respect  to  the 
amount  of  assets  outside  of  the  state  of  New  York  or  the  amount  of 
the  outside  indebtedness  was  vouchsafed  by  the  company.  Nor  did 
the  commissioners  have  any  information  which  would  enable  them 
to  corroborate  this  statement,  and  therefore  the  matter  stood  before 
the  commissioners  on  the  statement  that  although  but  one-sixth 
of  the  business  of  the  corporation  was  done  in  the  state  of  New  York, 
and  although  there  was  but  $4,240,000  of  the  $9,000,000  of  assets 
in  that  state,  yet  against  that  $4,240,000  of  assets  there  were  to  be 
chained  $4,000,000  out  of  the  total  of  $6,000,000  of  liabilities.  The 
commissioners,  I  think,  were  quite  right  in  declining  to  accept  that 
statement  in  its  entirety,  in  the  absence  of  further  explanations; 
and  here  comes  the  importance  of  that  statement  of  the  witness  upon 
his  examination  that  he  would  answer  everything  about  the  New 
York  business  of  the  company,  but  as  to  what  was  done  in  New  Jer- 
sey he  would  not  answer.  When  that  statement  was  made,  the  com- 
missioners were  justified  in  inferring  from  it  that,  while  the  witness 


Digitized  by 


Google 


Sup.    Ct.)  IN    RK   JEROME   AVE.  413 

was  wflling  to  give  sach  information  as  he  saw  fit  with  respect  to 
the  property  in  the  state  of  New  York,  he  proposed  to  limit  the  ex- 
amination to  that  property,  and  not  give  to  the  commissioners  such 
information  with  regard  to  other  property  as  would  enable  them  to 
pass  upon  the  correctness  of  his  statement  as  to  the  New  York  prop- 
erty. 

It  is  quite  true  that  ordinarily,  when  uncontradicted  testimony 
is  given  by  a  witness  before  a  tribunal,  unless  there  is  some  reason 
for  discounting  it,  the  person  who  is  to  decide  upon  it  should  accept 
it;  but  in  coming  to  a  conclusion  upon  it  the  o£Qcer  to  whom  it  is 
presented  may  take  into  consideration  the  extent  of  it,  the  informa- 
tion given  to  him,  the  fact  that  certain  information  was  withheld  so 
that  he  did  not  have  the  whole  case  before  him,  and  he  may  also 
consider  that  natural  tendency  of  human  nature  to  make  the  best 
showing  for  his  own  side,  and  especially  the  remarkable  force  of  that 
tendency  when  one  applies  to  have  his  taxes  reduced.  When  the 
application  for  this  reduction  was  made',  it  was  the  duty  of  the  ap- 
plicant to  make  clear  the  fact  that  he  was  entitled  to  what  he  asked. 

Upon  an  examination  of  this  case,  we  are  unable  to  say  that  the 
evidence  does  make  that  clear,  and  for  that  reason  we  think  that 
the  conclusion  of  the  commissioners  was  correct,  and  that  the  deter- 
mination made  below  must  be  afiQrmed,  with  costs. 

VAN  BRUNT,  P.  J.,  and  O'BRIEN,  J.,  concur.  PATTERSON  and 
INOBAHAM,  JJv  concur  in  result. 


(58  App.  Dlv.  -159.) 

In   re  JEStOME   AYE. 

HYNBS  V.  HAWBS  et  at 

(Supreme  Court,  Appellate  Division,  First  Department.    Uarcb  22,  ISOL) 

1.  Attobhxt  akd  Clibnt— Substitution— Condition  of  Grantino— Refbr- 

XRCB. 

Wtiere  a  court  enters  an  order  for  the  substitution  of  attorneys,  It  may 
order  a  reference  to  determine  the  amount  of  compensation  due  tlie 
attorneys,  the  payment  of  which  is  made  a  condition  of  granting  the 
.  substitution. 

a.  Sahb. 

Where  attorneys  are  employed  to  procure  an  award  in  condemnation, 
for  a  certain  percentage,  and  the  substitution  of  attorneys  is  ordered  at  the 
request  of  the  client  before  the  award  is  made,  and  the  order  therefor  gives 
the  attorneys  a  lien  on  the  award  for  the  agreed  percentage,  and  authorizes 
a  reference  to  determine  the  amount  due  them  under  their  agreements, 
the  referee  has  no  jurisdiction  to  disregard  the  contract,  and  to  find 
a  personal  liability  against  the  client  on  a  quantum  meruit,  on  the  ground 
of  the  client's  breach  of  contract. 

Appeal  from  order  entered  on  report  of  referee. 

Condemnation  proceedings  for  ibe  opening  of  Jerome  avenue. 
From  a  final  order  on  the  report  of  a  referee  finding  a  certain  sum 
dne  Euphemia  A.  Hawes,  as  executrix,  and  others,  against  Mary 
Hynes  for  attorney's  fees  in  procuring  an  award,  the  said  Mary 
.Il'vnes  appeals.    Reversed. 
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Argued  before  VAN  BRUNT,  P.  J,  and  BUMSBY,  PATTEBSON, 
O'BKIEX,  and  INGBAHAM,  JJ. 

Joseph  A.  Plannery,  for  appellant. 
Barclay  E.  V.  McCarty,  for  respondents. 

RUMSEY,  J.  On  the  17th  of  May,  1893,  certain  lands  belonging 
to  the  appelant  were  about  to  be  taken  by  the  city  of  New  York 
for  the  construction  of  the  Jerome  avenue  approach  of  the  new  Mc- 
Gomb  Dam  Bridge.  In  view  of  that  fact,  Mrs.  Hynes,  the  appellant, 
made  a  contract  with  one  Hawes  by  which  he  agreed  to  take  proper 
proceedings  to  procure  an  award  for  the  land,  and  ahe  agreed  to  pay 
him  for  his  services  "3^  of  any  and  all  sums  awarded  to  me,  tbe 
same  being  in  full  for  all  services  so  rendered."  It  was  agreed  by 
Hawes  that  he  should  be  paid  nothing  for  his  services  in  case  he 
failed  to  obtain  an  award.  He  entered  upon  the  performance  of  his 
contract,  and  some  testimony  had  been  taken  on  behalf  of  Mrs. 
Hynea,  when  Hawes  died,  on  the  29th  of  December,  1888,  while  the 
proceedings  were  still  pending,  and  before  any  award  had  been  made. 
After  that  occurrence  Mrs.  Hynes  made  a  contract  with  the  respond- 
ent McCarty,  by  which  he  agreed  to  represent  her  interests  as  her 
attorney  in  the  place  of  Hawes;  the  retainer  to  be  upon  the  same 
terms  as  existed  between  herself  and  Hawes,  "but  it  being  distinctly- 
understood  that  the  said  compensation  shall  include  both  the  amount 
due  the  estate  of  said  Granville  P.  Hawes  and  the  amount  due  t«v 
said  Barclay  E.  V.  McCarty  in  full  for  all  services,  the  same  to  be 
adjusted  between  the  said  estate  and  said  McCarty  as  between  them- 
selves." McCarty  was  substituted  in  the  place  of  Hawes  as  attor- 
ney, and  performed  some  services  with  respect  to  the  matter,  but 
before  the  proceedings  were  finally  completed,  and  before  any  award 
had  been  made,  a  dispute  arose  between  Mrs.  Hynes  and  McCarty, 
as  a  result  of  which  McCarty  agreed  that  another  attorney  should 
be  substituted  in  his  place;  and  accordingly,  in  pursuance  of  that 
agreement,  an  order  of  substitution  was  made  by  consent  on  th«* 
(5th  of  August,  189L  By  that  order  it  was  provided  that  3  per  cent, 
of  the  award  made  to  Mrs.  Hynes  should  be  retained  by  the  citv, 
and  not  paid  to  her  until  the  determination  of  the  amount  of  the 
compensation  for  the  services  rendered  her,  due  to  McCarty  and  the 
estate  of  Hawes,  "for  which  said  amount  of  compensation  it  is  or- 
dered that  the  said  estate  of  Granville  P.  Hawes  and  the  said  Bar- 
clay E.  y.  McCarty  shall  have,  and  hereby  have,  a  lien  upon  the 
said  amount  so  retained  under  the  agreements  made  with  tiie  said 
Mary  Hynes";  and  it  was  further  ordered  that,  in  case  the  compen- 
sation was  not  paid  to  McCarty  or  the  estate  of  Hawes  upon  the 
confirmation  of  the  report  of  the  commissioners,  they  might  apply 
for  the  appointment  of  a  referee  to  hear  and  determine  the  amount 
of  compensation  due  to  them  for  the  services  rendered  under  their 
agreements,  and  "that  the  amount  so  found  due  shall  be  a  lien  upon 
the  amount  so  retained."  At  that  time  the  award  bad  not  been 
made,  and  it  was  not  made  until  some  time  in  1895,  and  it  was  con- 
A  on  the  13th  of  June  of  that  year.    So  that  it  is  undisputed 
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that  neither  Hawen  nor  McCarty  ev&c  procured  any  award,  to  be 
made  in  this  proceeding,  and  that  it  was  in  fact  obtained  long 
after  either  of  them  had  ceased  to  be  the  attorney  for  Mrs.  Hynea. 
The  amount  of  the  award  was  paid  orer  to  her,  less  the  sum  of 
f  640.22,  which  was  3  per  cent,  on  the  award ;  and  that  was  retained 
according  to  the  directions  of  the  order  of  substitution.  Some  dis- 
pute arose  after  the  award  had  been  made  as  to  the  amount  which 
Mrs.  Hynes  shoold  pay  to  Hawes  and  McCarty  under  their  agree- 
ments,— the  executrix  of  Hawes  and  McCarty,  as  it  would  seem, 
claiming  that  they  were  to  be  paid  more  than  the  3  per  cent,  which 
was  retained  pnrsoant  to  the  order  of  substitntion,  and  Mrs.  Hynes 
claiming  that  they  were  not  entitled  to  receive  more  than  that;  and 
in  April,  1896,  she  made  an  offer  that  they  c^onld  retain  the  sum 
of  fiOO,  and  no  more,  in  full  compensation  for  both  Hawes'  and 
McCarty's  seryices,  but  upon  the  condition  that  the  lien  should  be 
discharged,  bat  this  offer  was  reused.  Thereupon,  upon  the  mo- 
tion of  McCarty,  an  order  of  reference  was  made.  That  order  re- 
cites that  it  was  made  apon  the  motion  of  McOarty,  and  that  the 
attorney  for  Mrs.  Hynes  was  heard  in  oi^osition;  and  it  appears 
from  the  papers  that  she  filed  an  aflSdavit,  giving  reasons  why  the 
order  should  not  be  granted.  The  order  directed  that  the  referee 
should  ascertain  the  amonnt  dne  for  the  services  rendered  by  Hnwes 
and  McCarty  "under  their  respective  agreements,"  and  that  "the 
amounts  so  found  due  shall  continue  to  remain  a  lien  upon  the 
amount  now  retained  by  the  comptroller"  until  they  should  be  paid. 
It  was  farther  directed  that  the  referee  should  state  separately  in 
his  report  the  amount  dne  to  the  estate  of  Hawes  and  the  amount 
dne  to  McCarty,  and  that  upon  the  filing  of  his  report  an  order 
should  be  made  directing  the  payment  of  those  sums.  After  evi- 
dence had  been  given  by  the  claimants  as  to  the  services  performed 
by  them,  expert  witnesses  were  called  for  the  purpose  of  showing 
the  value  of  the  services  rendered,  without  regard  to  the  contract 
between  themselves  and  Mrs.  Hynes.  This  was  objected  to  upon 
the  ground  that  the  only  liability  of  Mrs.  Hynes  to  either  of  these 
gentlemen  existed  by  virtue  of  their  written  contracts,  and  that  the 
order  of  reference  was  confined  to  fixing  the  liability  under  the 
liens  only,  and  there  was  no  authority  in  the  referee  to  go  any  fur- 
ther. The  claimants  insist,  however,  that,  as  a  necessary  result  of 
the  order  of  substitution  and  the  order  of  reference,  the  written 
contracts  between  the  parties  had  been  abandoned,  and  they  were 
entitled  to  have  the  full  value  of  their  services  fixed  as  upon  a 
quantum  meruit,  without  reference  to  the  contracts  and  without  ref- 
erence to  the  lien  upon  the  award.  The  referee  adopted  their  con- 
tention, and,  testimony  having  been  given  as  to  the  value  of  their 
services,  he  made  a  report  in  which  he  foand  that  the  reasonable 
value  of  the  services  rendered  by  Hawes  was  |555.23,  and  the  rea- 
sonable value  of  the  services  rendered  by  McCarty  was  $2,220.90, 
and  directed  that  a  personal  judgment  should  be  entered  against 
Mrs.  Hynes  for  these  amounts,  together  with  the  costs,  which  were 
taxed  at  |1,329.80.  From  the  final  order  to  this  effect  this  appeal 
is  taken. 
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The  respondents  insist  that,  when  the  coort  was  asked  to  enter 
an  order  of  substitution  of  attorneys,  it  had  the  right  to  fix  the 
terms  upon  which  that  order  would  be  granted,  and  if  it  saw  fit. 
as  a  part  of  those  terms,  to  require  payment,  by  a  party  of  the  com- 
pensation to  her  attorney  then  earned,  it  liad  the  power  to  send 
it  to  a  referee  to  fix  the  amount  to  be  paid.  This  contention  is 
correct.  In  re  Mitchell,  57  App.  Div.  22,  67  N.  Y.  Supp.  9Ci.  City 
of  Philadelphia  v.  Postal  Tel.  Cable  Co.,  1  App.  Div.  38,  37  N.  Y. 
Supp.  291;  Yuengling  v.  Betz  (Sup.)  68  N.  Y,  Sur).  574.  That  was 
consented  to  by  Sirs.  Hynes  upon  the  entry  of  the  order  of  substi- 
tution; but  that  order  went  no  further  than  to  require  the  payment 
to  Hawes  and  McCarty  of  so  much  of  the  agreed  compensation, 
consisting  of  3  per  cent.,  which  was  to  be  retained  by  the  city  of 
New  York  until  their  lien  upon  that  amount  should  be  ascertainetl, 
and  the  only  direction  in  that  order  was  that,  if  there  was  any  dis- 
pute about  it,  the  referee  should  fix  the  amount,  which  should  be  a 
lien  upon  the  amount  so  retained.  This  order  was  undoubtedly 
made  upon  the  theory  that  Hawes  and  McCarty  were  entitled  to  that 
proportion  of  the  compensation  fixed  in  the  contract  which  they  had 
earned  up  to  that  time;  and  the  court  undoubtedly  intended  that, 
if  a  referee  should  be  appointed,  he  should  ascertain  how  much  of 
that  amount  they  should  have  as  their  compensation,  and,  as  the 
result  of  his  determination,  it  was  expressly  directed  that  the  amount 
found  due  by  him  should  be  a  lien  upon  the  sum  so  retained.  If 
that  had  been  the  extent  of  the  finding  of  the  referee,  no  question 
could  have  arisen,  because  there  could  be  no  doubt  as  to  the  juris- 
diction of  the  court  to  make  that  requirement.  But  when  the  re- 
spondents undertook  to  claim  that  there  had  been  a  breach  of  their 
contracts,  and  that  they  were  entitled  to  compensation  for  the  value 
of  their  services  rendered,  without  regard  to  the  amount  they  were 
to  receive  under  their  contracts,  they  went  beyond  the  terms  of  the 
order  of  substitution,  and  put  themselves  in  a  position  of  attempt- 
ing to  recover  from  Mrs.  Hynes  a  debt  for  services  rendered  as  to 
which  they  had  no  lien  under  the  order  of  substitution.  The  court 
had  no  jurisdiction  with  respect  to  that  matter  to  fix  that  compen- 
sation in  an  order  of  reference,  but  the  claimants  must  recover,  if 
at  all,  in  an  action  at  law,  in  which  the  defendant  would  have  the 
right  to  a  trial  by  jury  as  to  all  the  facts.  This  matter  has  been 
so  recently  decided  in  this  court,  in  Be  Lexington  Ave.,  30  App. 
Div.  602,  52  N.  Y.  Supp.  203,  affirmed  in  157  N.  Y.  678,  51  N.  E. 
1092,  that  any  further  discussion  is  entirely  unnecessary. 

As  the  final  order  here  did  not  fix  the  compensation  to  which 
Hawes  and  McCarty  were  entitled  out  of  the  amount  retained  by 
the  city,  but  established  a  personal  liability  against  the  appellant, 
it  cannot  be  sustained,  and  must  be  reversed,  with  costs.    All  concar. 
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LUDWIG  T.  INGBLFINOBR. 

(Supreme  Oonrt,  Appellate  DlTlsIon,  Second  Department.    ICarch  2T,  1901.) 

Stidbnok— CoDKTBBCLAiK— Sbbtioes   Rsrdbred  — Pboof  o»   Valck— Admib- 

•lOKS. 

Where  the  plaintiff  sned  for  a  loan  of  $50,  and  defendant  connterdalm- 
ed  for  $126  for  serrices  rendered,  but  no  proof  as  to  the  value  of  which 
was  offered,  and  plaintiff  testified  that  be  bad  paid  for  all  Bervices  ren- 
dered by  defendant,  and  others  testified  that  defendant  admitted  the 
indebtedness  of  the  plaintiff,  a  Judgment  on  the  counterclaim  for  $75  was 
against  the  evidence. 

Appeal  from  municipal  court,  borough  of  Brooklyn. 

Action  by  Heniy  Ludwig  against  Mary  Ingelfinger.  From  a  judg- 
ment in  favor  of  defendant,  plaintiff  appeals.    Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSOIH- 
BERG,  JENKS,  and  SE^TLL,  JJ. 

William  F.  Hagarty,  for  appellant. 
John  T.  Robinson,  for  respondent. 

PER  CURIAM.  The  plaintiff  sues  to  recover  a  loan  of  |50.  The 
receipt  of  |50  is  admitted,  but  the  contention  of  the  defendant  is  that 
it  must  be  credited  upon  her  counterclaim  of  f  125  against  the  plaintiff 
for  defendant's  services  as  a  domestic  servant.  The  municipal  coart 
gave  judgment  for  f 75  for  the  defendant  upon  the  counterclaim.  We 
think  that  the  judgment  must  be  reversed.  There  was  no  evidence  of 
the  value  of  the  defendant's  services.  It  seems  hardly  credible  that 
the  defendant  would  work  for  years  without  i)ay.  The  plaintiff  tes- 
tifies that  he  had  paid  the  defendant  for  all  that  she  ever  did  in  his 
service.  The  sister  of  the  plaintiff  and  another  witness  testify  that 
the  defendant  admitted  the  indebtedness  in  question. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  abide  the 
event. 


<59  App.  DlT.  503.) 

WOODBRIDGB  v.  BOCKE& 

(Supreme  Court  Appellate  DlTlsIon,  Fourth  Department.    Marcb  12,  1901.) 

L   ThDSTS— EwOrBILITT  OF   Bi-NEPICIART   AS   TRfSTEE. 

Where  a  ■will  provides  that  a  certain  person  shall  be  the  sole  beneficiary 
for  life  of  a  trnst.  with  remainder  over,  such  beneficiary  should  not  after- 
wards be  appointed  as  sole  trustee. 
X  Same — Liability  of  Trustee. 

Where  the  beneficiary  under  a  trust  Is  appointed  sole  trustee,  she  la  lia- 
ble for  estate  funds  and  property  received  to  her  own  use. 
1  Same— Vai-idity  of  Appointment— Who  Can  Qi'estion. 

Where  a  beneficiary  for  life  of  a  trust  Is  appointed  as  trustee  on  the 
request  of  the  remainder-man  and  the  original  trustee,  the  latter  cannot 
question  the  validity  of  such  appointment. 
4  Same — Collateral  Attack. 

The  validity  of  the  appointment  of  a  beneficiary  for  life  of  a  trust  as 
sole  trustee,  after  a  relinquishment  by  the  trustee  appointed  imder  the  wUl 
creating  the  trust,  cannot  be  collaterally  attacked. 
&  Have — Wills — iNSTKnoTioN — Interest  of  Benkficiart. 

Under  1  Rev.  St.  pt.  2,  c.  1,  Ot.  2,  f  63,  prohibiting  the  beneficiary  oC 
a  trust  for  the  rents  and  profits  of  land  from  assigning  or  disposing  of 
69N.Y.S.— 27 
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Buch  Interest,  a  proTlslon  In  a  -win  creating  a  tmst  In  rents  and  profits 
of  real  estate,  and  constituting  a  certain  person  sole  benefldary  for  life, 
with  power  to  dispose  of  one-balf  of  the  trust  property  by  will,  does  not 
vest  a  moiety  In  the  beneficiary,  or  enable  her  to  use  or  transfer  the  cor- 
pus during  life. 
&  Trusts — Imflibd  Trust — Rights  ok  Remainder-Men. 

Where  a  trust  Is  created  In  real  property  to  pay  a  certala  portion  of  . 
the  income  to  the  beneficiary  for  life,  and  remainder  over  In  fee,  there 
Is  an  implied  trust  in  favor  of  the  remainder-men,   which  requires  the 
trustee  to  preserve  the  corpus  and  rarphis  Income  of  the  trust  property 
for  their  benefit. 

7.  Same— Dbvastavit— Action  by  Trustee. 

A  win  created  a  trust  In  testator's  property,  and  required  a  portion  of 
the  income  to  be  paid  to  testator's  daughter  during  her  life,  and  the  sur- 
plus and  remainder  to  pass  In  fee  to  her  childreu,  or  grandchildren  in  the 
absence  o>f  children,  or  to  revert  to  testator's  estate.  The  trustee  turned 
the  management  of  the  property  over  to  the  husband  of  the  daughter 
under  a  power  of  attorney  ratified  by  her,  and  17  years  later  she  and 
her  children,  who  were  then  of  age,  released  the  tnistee  from  all  liability, 
and  all  the  trust  property  was  transferred  to  the  children.  Thereafter 
the  daughter  was  appointed  trustee,  and  received  all  the  property,  which 
had  greatly  depreciated  through  the  management  of  the  husband;  and 
eight  years  after  the  execution  of  the  release  she  brought  action  against 
the  original  trustee  for  a  devastavit.  Hdd,  that  she  could  not  msintaln 
such  action  in  order  to  recover  the  estate  for  her  children,  though  the 
conduct  of  the  trustee  was  unauthorized;  and  1  Rev.  St.  p.  730.  c.  1,  pt 
2,  tit.  2,  §  G5,  provides  that,  where  a  trust  is  expressed  in  the  Instrument 
creating  It,  every  act,  conveyance,  etc..  In  contravention  of  the  trust  shall 
be  void,  since  the  release  by  the  children  Is  binding  on  them  for  the  pur- 
pose of  suit,  though  they  are  not  potties  tlieieta 

8.  Saub. 

The  daughter  cannot  recover  as  substituted  trustee  on  the  ground  that 
there  are  contingent  remainder-men  entitled  to  the  property  in  case  she 
survives  her  children,  but  the  protection  of  such  rights  will  be  postponed 
until  the  happening  of  the  contingency. 

9.  Same. 

The  daughter  cannot  maintain  such  action  as  traatee  to  recover  an  ac- 
crued Income  payable  to  her,  since  such  Income  vests  in  her  as  bene- 
ficiary, and  not  as  trustee. 

10.  Same. 

The  release  of  the  daughter  to  the  trustee  was  binding  as  to  her  Income, 
which  had  accrued  at  the  time  of  its  execution,  though  1  Rev.  St  p.  730. 
c.  1,  pt  2,  tit  2,  i  65,  provides  tliat  no  person  beneficially  interested  In  a 
trust  for  the  receipt  of  the  rents  and  profits  of  land  can  assign,  or  in  any 
manner  dispose  of,  such  Interest,  since  the  latter  only  applies  to  profits 
to  accrue  in  the  futttre. 

IL  Same. 

The  daughter  cannot  maintain  such  action  for  the  purpose  of  protect- 
ing her  future  Income  from  the  trust  estate  without  first  retumlns  or 
tendering  the  estate  property  received  by  her  to  the  trustee. 

Ul  Same— Estoppel. 

Where  a  cestui  que  trust  induces  the  trustee  to  allow  her  husband  to 
manage  the  trust  property,  and  finally  induces  him  to  transfer  the  prop- 
erty to  her,  and  she  executes  an  Instrument  releasing  the  trustee  from 
all  liability,  and  continues  In  possession  of  the  property  for  a  long  i>erlod 
of  years,  she  is  estopped  from  maintaining  an  action  for  %  devastavit, 
though  his  act  was  In  contravention  of  the  trust 

Appeal  from  special  term,  Saratoga  county. 

Suit  by  Helen  F.  Woodbridge,  as  substituted  trustee  under  Qie  last 
will  of  Samuel  Freeman,  deceased,  against  Augustus  Bockes.     From 
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a  judgment  dismiseing  the  complaint,  plaintiff  appeala    Modified  and 
affirmed. 

This  is  a  suit  la  Squlty  to  obtain  an  accounting  by  defendant  as  trustee  un- 
di»r  the  ■will  of  Samuel  Freeman,  deceased.  The  will  was  executed  on  the  17th 
day  of  May,  1870,  and,  after  bequeathing  certain  legacies  and  annuities,  It  pro- 
Tlded  as  follows:  "All  the  rest,  residue,  and  remainder  of  my  property,  estate, 
and  effects  of  every  name,  nature,  and  description,  and  ■whci-esuevor  situated,  I 
do  give  and  devise  to  the  executor  hereof,  aud  hereinafter  named,  and  to  his 
successor.  In  trust,  however,  and  to  and  for  the  following  uses  and  purposes, 
to  wit:  To  receive  the  rents,  profits,  and  annual  avails  thereof,  and  to  apply 
them  to  the  use  of  my  only  daughter,  Mrs.  Helen  Woodbrldge,  TVlfe  of  the 
Rev.  John  Woodbrldge,  during  her  natural  life,  not,  however,  to  exceed  In 
the  aggregate  the  annual  sum  of  three  thousand  five  hundred  dollars;  Intend- 
ing that  such  rents,  profits,  and  avails  to  and  not  exceeding  the  aforesaid 
annual  amounts  of  the  three  thousand  five  hundred  dollars  shall  be  given 
and  paid  over  to  my  said  daughter  annually.  In  semiannual  payments,  as  her 
own  separate  property,  to  be  expended  and  used  by  her  according  to  her 
own  wishes.  And,  secondly,  on  the  decease  of  my  said  daughter  the  tmst 
fond  and  property  to  go  and  belong  to  her  child,  or  children,  If  more  than  one, 
in  equal  parts,  the  same  In  all  respects  as  if  she  had  been  the  absolute  owner 
thereof  In  her  own  right,  and  had  died  Intestate  and  unmarried:  and,  in  case 
my  said  daughter  shall  die  leaving  no  child  or  descendant  of  any  child  ber 
surviving,  then,  and  in  that  case,  said  trust  fund  and  property  to  go  and 
belong  to  my  next  of  Icln  and  heirs  at  law,  the  same  In  all  respects  as  If  I 
had  died  Intestate  holding  and  owning  the  same.  But  it  Is  my  will  and  pur- 
pose, and  I  80  here  declare  and  direct,  that  my  said  daughter,  if  she  so 
desire,  shall  be  at  liberty  by  a  last  will  and  testament  duly  executed  by  her^ 
to  give  and  bequeath  from  said  trust  fund  and  property  a  sum  and  amount 
not  exceeding  one-half  of  such  trust  fund  and  property  to  whomsoever  she 
may  choose,  and  as  she  may  choose;  and  the  above  provisions  of  my  said 
will  are  to  be  deemed  qualified  In  so  far  as  may  be  necessary  by  this  right 
and  privilege  given  and  extended  to  my  said  daughter."  The  will  then  ap- 
pointed defendant  executor  and  trustee  on  condition  that  he  should  accept 
the  trust  at  an  annual  compensation  of  $500,  without  further  charge  for  serv- 
ices, commissions,  or  expenses;  and  In  the  event  of  his  declining  to  accept, 
or  in  case  of  his  decease,  or  inability  to  act  for  any  reason,  It  provided  for 
the  appolTirment  of  an  executor  or  trustee  by  the  supreme  court,  or  a  Justice 
thereof,  who  should  fix  and  approve  the  security  to  be  given  on  such  ap- 
pointment The  trustee  was  expressly  authorized  In  his  discretion,  with  the 
consent  In  writing  of  testator's  daughter,  to  sell  and  convey  the  real  property 
held  by  him  in  trust,  or  any  part  thereof.  The  testator  died  on  the  19tlk 
day  of  December,  1870.  His  will  was  admitted  to  probate  on  the  24th  day 
of  December,  1870,  and  letters  testamentary  were  on  that  day  Issued  to  de- 
fendant, who  thereupon  entered  upon  the  discharge  of  his  duties  as  executor 
jmd  trustee.  The  trust  estate  under  the  residnary  clnuso  of  the  will  herein- 
before quoted  consisted  of  real  property  not  exceeding  $10,000  in  value,  and 
personal  property  of  the  value  of  about  $100,000.  The  daughter  of  te.stator 
survived  him.  She  was  his  only  child,  and  at  that  time  had  two  infant  chil- 
dren,— Kreemaa,  bom  June  2,  18(50.  and  Helen  F.,  born  December  17.  1867, 
—both  of  whom  are  still  living,  and  they  are  her  only  issue.  Testator's  said 
granddaughter,  Helen  F.  Woodbrldge,  subsequently  mnrried.  and  hr'.s  one  child, 
liom  after  Oie  commencement  of  this  action.  PInlntift  married  tlie  Reverend 
Dr.  John  Woodbrldge  in  18(il.  The  testator  resided  at  the  vill.ase  of  Sara- 
toga Springs,  and  at  the  time  of  his  death  plaintiff's  husband  was  a  minister 
of  the  Presbyterian  church  at  that  place.  An  order  of  reference  was  g^ranted 
on  the  application  of  both  parties  "to  hear  the  evidence  on  the  accounting 
Iierein  which  may  t>e  produced  by  either  party,  and  to  report  the  same  to 
this  court,  with  his  flndlugs  and  opinion  thereon."  The  referee  reported  find- 
ings of  fact,  together  with  his  opiuiun  thereon,  recommending  tlie  dismissal 
ot  the  complaint.  On  a  motion  to  confirm  the  report  the  court  made  findings 
of  fact  and  conclusions  of  law.  Both  tlie  referee  and  court  found  that  defend- 
ant, after  letters  testamentary  were  issued  to  him,  made  and  filed  a  full 
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and  complete  inveiitory  of  tbe  estate  with  the  surrogate,  and  then  allowed 
plalntlirs  husband  to  retain  tbe  securities  and  manage  the  estate,  under  her 
sanction,  by  oral  authority,  until  June  28,  1872,  during  -which  time  plaintiff 
received  from  defendant  her  income  for  one  year,  and  all -the  debts  and  spe- 
cific legacies  were  paid.  On  the  last-named  date  a  formal  power  of  attor- 
ney under  seal  was  executed  by  defendant  to  phiintlff's  husband,  constitut- 
ing the  latter  the  true  and  lawful  agent  and  attorney  of  the  former  as  ex- 
ecutor and  trustee  to  take  possession  of  all  tbe  trust  property,  and  to  use, 
manage,  and  control  the  same,  to  collect  all  moneys  doe,  to  settle  and  adjust 
claims,  and  to  do  and  perform  all  things  necessary  In  that  regard  as  fully 
as  defendant  might  or  could  do  if  personally  present,  and  giving  unto  plaln- 
tlft's  husband  full  power  of  substitution  and  revocation,  and  ratifying  and 
confirming  all  that  he  might  lawfully  do  or  cause  to  be  done,  and  reciting 
that  such  power  of  attorney  was  given  and  executed  with  the  sanction,  rati- 
flcatlon,  and  approval  of  plaintiff,  and  that  her  husband  was  to  be  deemed 
her  agent  and  attorney  In  all  matters  and  things  done  and  to  be  done  and 
performed  thereunder;  and  reference  was  therein  made  to  plalntirTs  written 
sanction  and  authority  to  that  efFect  thereunder  written.  Following  the  power 
of  attorney  ^-as  a  writing,  executed  under  the  baud  and  seal  of  plaintiff  in  the 
presence  of  a  witness,  reciting  that  she  ratified  and  approved  the  appoint- 
ment of  her  husband  made  by  said  power  of  attorney,  and  that  he  was  als» 
to  be  deemed  her  agent  and  attorney  in  all  matters  and  things  done  and  to 
be  done  and  performed  thereunder.  Down  to  that  time  defendant  had  de- 
posited all  trust  funds  to  his  account  as  trustee  In  a  local  bank,  and  on  that 
day  such  accoimt  was  closed,  and  the  balance  to  his  credit  as  such  trustee 
was  deposited  to  the  individual  credit  of  plaintiff,  and  thereafter  tbe  account 
was  kept  In  her  name  until  December  19,  1874,  from  which  time  down  to  the 
appointment  of  plaintiff  as  trustee  the  account  was  kept  In  the  name  of  her 
husband.  The  referee  and  court  also  found  that  from  the  time  of  the  execu- 
tion of  said  power  of  attorney  the  business  of  the  estate  was  conducted  by 
plaintiff's  husband  under  and  pursuant  to  said  authority,  with  her  knowledge 
and  approval,  until  the  12th  day  of  September,  18S9,  on  which  day  plaintiff 
and  her  two  children,  then  of  age,  executed  and  delivered  to  defendant  a 
release  under  seal,  signed  In  the  presence  of  a  subscribing  witness,  who  proved 
Its  execution,  as  follows:  "Whereas,  In  and  by  the  last  will  and  testament 
of  Doct.  Samuel  Freeman,  deceased,  admitted  to  probate  In  Saratoga  county, 
X.  Y.,  Augustus  Bockes  was  named  as  executor  and  trustee,  and  letters  testa- 
mentary issued  to  him  thereon:  and  whereas,  the  Rev.  John  Woodbridge. 
son-in-law  of  said  deceased,  took  tbe  agency  of  the  estate  of  said  deceased 
under  said  executor  and  trustee,  and  has  had  the  entire  conduct  and  manage- 
ment thereof,  both  real  and  personal,  by  and  with  the  consent  and  approval 
of  the  undersigned,  which  conduct,  management,  consent,  and  approval  is 
herel)y  in  all  respects  ratified  and  confirmed  by  us  and  each  of  us  respectively, 
said  Bockes  having  never  taken  or  in  fact  received  anything  whatever  froiu 
or  belonging  to  said  estate,  or  from  its  said  conduct  or  management;  and 
whereas,  said  Hockes  has  made  disposition  by  formal  transfer  pursuant  to 
and  In  accordance  with  our  and  each  of  our  request  and  direction,  with  all 
which  we,  the  undersigned,  declare  ourselves  satisfied,  and  hereby  ratify  and 
confirm  the  same  In  all  respects:  Now,  tlierefore,  in  consideration  of  the 
premises,  and  for  value  received,  we,  and  each  of  us,  hereby  release,  acquit, 
and  discharge  said  Bockes  from  any  and  all  claim,  demand,  and  liability  by 
reason  of  said  executorship  and  trusteeship  growing  or  hereafter  to  grow, 
arise,  or  to  be  made  upon  or  against  him  because  of  the  same,  or  of  the  issu- 
ing to  him  of  said  letters  testamentary,  or  of  his  formal  or  other  acceptance 
of  the  same;  and  do  hereby  covenant  and  agree  to  save  him  harmless  and 
indemnified  from  and  against  any  and  all  claim,  demand,  and  liability  afore- 
said of  every  name,  nature,  and  description  whalioever,  by  whomsoever  made 
or  asserted."  Concurrently  with  the  execution  of  this  release,  defendant  as 
trustee,  and  plaintiff  individually.  Joined  in  tbe  execution  of  a  deed  convey- 
ing all  the  real  estate  Included  in  the  trust  or  acqiLired  with  trust  funds  to 
plaintiff's  said  children,  who  subsequently,  and  on  May  16,  1890,  conveyed 
tbe  same  to  plaintiff  Individually;  and  defendant,  as  such  trustee,  assigned 
to  plaintiff  individually  several  long-term  leases  and  a  large  amount  of  bank 
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Stock,  the  only  personal  property  requiring  a  formal  assignment  Plaintiff 
sDbseqnently  surrendered  this  stock  to  tbe  bank,  and  obtained  a  new  certificate 
in  her  name  Individually'  therefor.  The  court  and  referee  also  found  that 
this  release  and  said  power  of  attorney  were  executed  voluntarily  and  freely, 
with  full  knowledge  of  all  the  facts,  and  without  fraud,  actual  or  constructive, 
or  misrepresentation  on  the  part  of  the  defendant;  that  plalntifT,  or  her  hus- 
band as  her  agent  and  attorney,  had  had  possession  and  control  of  the  per- 
sonal property  of  the  estate  virtually  since  testator's  death,  and  actually 
since  the  execution  of  said  power  of  attorney;  that  defendant  has  satisfac- 
torily shown  that  at  the  time  of  the  trial  there  was  no  portion  of  the  estate, 
real  or  personal,  in  his  hands,  or  in  the  hands  of  plalntilT's  husband,  but  that 
the  whole  thereof  now  remaining  was  in  the  hands  of  plaintiff;  that  defend- 
ant h-is  not  at  any  time  taken,  accepted,  or  retained  to  his  own  use  any  prop- 
erty, funds,  or  money  belonging  to  the  estate;  that  since  said  12th  day  of 
December,  1S89,  plaintiff  has  managed  the  trust  estate  exclusively,  and  de- 
fendant has  taken  no  part  therein;  that  all  of  tbe  papers  relating  to  the  trust 
have  been  In  the  hands  of  plaintiff  or  her  husband  since  1872,  and  in  her 
possession  exclusively  since  her  appointment  as  trustee;  that  defendant  has 
accounted  for  the  property  of  said  estate  as  well  as  the  nature  of  the  case 
will  admit;  that  plaintiff  is  now  vested  with  the  title  to  all  property  and 
effects  of  said  estate,  and  has  possession  and  control  thereof;  that  In  1872: 
plaintlfTs  husbaud,  with  her  knowledge,  acquiescence,  and  approval,  used  $50,- 
000  of  the  trust  funds  in  tbe  purchase  of  a  tract  of  26  acres  of  land  within 
the  corporate  limits  of  New  Brunswick,  N.  J.,  as  a  family  residence,  and  that 
plaintiff  and  her  husband  and  children  and  his  children  by  a  former  marriage 
have  ever  since  and  until  within  the  last  three  years  resided  upon  said  prem- 
ises, living  In  extravagant  style,  and  in  excess  of  the  Income  from  said  trust 
property,  and  that  In  this  manner  plaintiff  has  largely  overdrawn  her  annu- 
ity of  $8,500  per  annum,  and  there  is  nothing  due  or  owing  from  defendant 
or  from  the  trust  estate  to  her  on  account  thereof;  that  the  title  to  said  New 
Brunswick  property  was  originally  taken  in  the  name  of  plaintiff  and  her  hus- 
band as  joint  tenants,  but  her  husband  subsequently  deeded  his  interest  therein 
to  her,  and  the  legal  title  is  now  In  her  name,  and  she,  with  part  of  her  fam- 
ily, still  resides  on  said  premises;  that.  If  there  has  been  any  waste  or  mis- 
appropriation of  the  trust  funds,  It  has  been  caused,  permitted,  and  sanc- 
tioned by  plaintiff  in  her  own  use  and  enjoyment  thereof;  that,  if  any  deficit 
exists  In  the  funds  of  said  estate,  the  same  has  been  caused  and  brought 
about  by  plaintiff,  or  by  and  through  her  acquiescence,  approval,  and  partici- 
pation, and  Is  principally  represented  by  said  Indebtedness  of  $50,000  and 
Interest  thereon,  owing  by  her  to  the  estate  for  the  trust  funds  used  in  the 
New  Brunswick  purchase;  that.  If  plaintiff  would  account  and  pay  over  to 
the  estate  the  funds  which  she  has  appropriated  or  participated  in  appropri- 
ating to  her  own  use,  and  her  indebtedness  to  said  estate  on  account  of  said 
New  Brunswick  purchase,  this  would  fully  meet  and  answer  any  and  ail 
alleged  deficit  or  devastavit  charged  or  claimed  to  exist  herein.  By  a  will 
executed  November  20,  1871,  she  gave  to  her  husbaud  her  separate  estate 
and  the  Income  for  his  life  of  that  part  of  the  trust  estate  which  she  was 
autborized  to  bequeath  and  devise,  and  on  the  18th  day  of  November,  18f72, 
by  a  codicil,  she  provided  for  payment  of  the  Indebtedness  of  herself  and 
hnsband  to  the  estate  on  account  of  tlie  New  Jersey  purchase  out  of  the  prin- 
cipal of  said  part  of  the  trust  property,  and  for  the  payment  of  his  Indebted- 
ness thereto  for  moneys,  ftmds,  or  property  received  as  agent  of  the  trustees 
or  otherwise  out  of  tlie  income  of  said  part  of  the  trust  property. 

It  clearly  appears  that  at  least  since  1872  defendant  did  not  take  any  active 
part  In  the  management  of  the  estate,  and  that  he  merely  signed  such  papers 
as  were  necessary  to  carry  Into  effect  the  contracts  made  by  the  plaintiff's 
hnsband.  On  the  9th  day  of  June,  185H,  plaintiff's  children  and  defendant 
Joined  in  a  petition  to  the  supreme  court  showing  that  the  latter  had  entered' 
npon  his  duties  as  executor  and  trustee,  and  had  so  continued  without  having 
been  removed  or  having  resigned,  and  praying  that  his  resignation  be  ac- 
cepted; and  plaintiff's  son  and  daughter  therein  prayed  that  their  mother  be 
designated  as  substituted  trustee.  The  court  made  an  order  accepting  the 
resignation  and  appointing  plaintiff,  without  requiring  her  to  give  security. 
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The  order,  which  "was  drafted  on  the  assuinpHon  that  defendant  had  Joined 
to  the  prayer  for  such  appointment  as  well  as  for  his  resignation,  directed  de- 
fendant "to  transfer  and  deliver  over  the  property  in  his  bands  belonging 
to  said  trust"  to  plaintiff  as  his  successor.  These  papers  were  prepared  and 
the  proceeding  was  conducted  by  plaintiff's  attorneys.  The  petition  did  not 
set  forth  that  the  management  and  control  of  the  property  had  been  thus  left 
to  plaintiff's  husband,  and  the  order  is  silent  on  the  question  as  to  whether 
an  accounting  was  necessary  or  required.  It  Is  conceded  that  defendant 
never  accounted  as  executor  or  trustee,  and  that  his  accounts  as  such  were 
never  Judicially  passed  upon  by  either  court.  Plaintiff  never  made  any  de- 
mand on  defendant  for  the  payment  of  her  annuity,  and  never  complained  of 
his  turning  over  the  management  of  the  estate  to  her  husband,  or  in  any 
manner  attempted  to  revolie  the  power  of  attorney  or  repudiate  the  release  or 
transfer  of  property  to  her  imtil  May  3,  1897,  when,  after  having  separated 
from  her  husband,  she  served  a  written  demand  for  the  delivery  of  the  trust 
property  to  her,  and  commenced  this  action  a  week  later.  It  does  not  appear 
that  plaintiff's  children  have  taken  any  steps  to  revoke  or  cancel  the  release 
executed  by  them,  and  they  are  not  parties  to  this  suit  In  addition  to  the 
loss  of  Income  owing  to  the  New  Jersey  purchase,  the  evidence  indicates  that 
by  loans  and  Investments  made  by  plaintiff's  husband  the  estate  has  sus- 
tained a  loss  of  a  few  thousand  dollars,  the  exact  amount  not  having  been 
definitely  shown  or  found.  Defendant  never  saw  or  communicated  personally 
with  plaintiff,  or  bad  any  direct  communication  from  her,  concerning  the 
management  of  the  estate,  or  any  of  the  matters  In  controversy.  It  appears 
that  all  the  documents  executed  by  them  or  either  of  them  were  presented  by 
plaintiff's  husband.  The  plaintiff  says  that  he  told  her  that  the  power  of  at- 
torney was  a  paper  authorizing  him  to  draw  her  income,  and  as  to  the  will 
she  says  that  she  was  seriously  ill  at  the  time  of  its  execution,  and  her  hus- 
band stated  that  he  desired  its  execution,  as  there  might  be  some  loss  to  the 
estate  from  investments,  and  he  thought  the  defendant  ought  not  to  be  respon- 
sible. As  to  the  other  papers,  plaintiff  and  her  children  testified  that  her 
Jmsband,  on  presenting  them  for  execution,  said  that  they  related  to  the 
estate,  and  that  defendant  wanted  them  executed;  and  that  they,  having  Im- 
plicit confidence  in  the  husband  and  father,  always  signed  without  reading  or 
knowing  the  contents.  While  admitting  Itnowledge  that  plaintiffs  husband 
was  managing  the  estate  very  largely,  they  testified  that  they  supposed  It  was 
under  the  defendant's  advice  as  to  all  things,  and  as  his  agent.  Their  testi- 
mony in  this  regard,  while  not  expressly  controverted  by  plaintiff's  husband 
or  by  any  witness.  Is  satisfactorily  controverted  by  the  documents  themselves, 
and  the  history  of  the  manner  in  which  the  family  lived.  Some  months  prior 
to  the  commencement  of  this  action  plaintiff  employed  attorneys  and  executed 
a  deed  to  defendant,  as  trustee,  of  all  the  trust  realty  held  by  her;  but  there 
was  no  satisfactory  evidence  of  a  tender  of  delivery  of  such  deed  to  defend- 
ant, or  of  a  tran.sfer  or  tender  of  delivery  of  the  personal  property.  Tlie  find- 
ings of  fact  by  the  court,  so  far  as  material,  are  amply  sustained  by  the  evi- 
dence. 

The  special  term  decided:  (1)  That  plaintiff  holds  charged  with  the  trust 
all  tnist  property  and  property  purchased  with  trust  funds;  (2)  that  she 
must  account  for  all  funds  taken  by  her  authority,  or  with  her  sanction  and 
approval,  before  she  can  maintain  this  action;  (3)  that  the  release  was  bindinj: 
on  plaintiff  and  her  children,  and  is  a  bar  to  this  action;  (4)  that  defendant 
"iield  the  life  estate  in  trust,  and  his  relation  to  plaintiff's  children  and  testa- 
tor's next  of  kin  Is  that  of  life  to-nant  and  remainder-men,  not  trustee  and 
.^(»«tul  que  trust;  (5)  that,  as  plaintiff  has  received  more  than  her  Income  can 
possibly  amount  to.  and  Is  Indebted  to  the  estate,  she,  representing  herself, 
has  no  cause  of  action;  (6)  that,  as  plaintiff  is  not  trustee  for  the  remaiuder- 
imem.  or  charged  with  any  active  duty  in  their  behalf,  and  no  cause  of  action 
ilo  tlieir  favor  could  exist  until  her  death,  she  could  not,  even  if  there  had  been 
no  release,  maintain  the  action  for  their  benefit,  and  for  like  reason  she  can- 
not qiaintain  It  for  the  contingent  remaindermen;  and  (7)  that  the  complaint 
should  be  dismissed  upon  the  meiits,  with  costs.  One  Justice  of  the  appellate 
division  In  the  Third  department  was  disqualified,  and,  the  majority  of  the 
pthers  being  unable  to  concur  in  a  decision,  the  appeal  was  transferred  here. 
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Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPBINO,  WIL- 
LIAMS, and  LAUGHLIN,  JJ. 

AppletOQ  D.  Palmer,  for  appellant. 
John  L.  Henning,  for  respondent. 

LAUQHIiEN,  J.  The  appointment  of  plaintiff  as  sole  trustee  was 
incompatible  with  her  position  as  cestui  que  trust.  Losej  v.  Stan- 
ley, 147  N.  Y.  5G0-568,  42  N.  E.  8.  She  was  and  is  individually  liable 
to  the  estate  for  funds  and  property  had  and  received  to  her  own  use, 
and  probably  for  unwarranted  investments  made  by  herself  and  her 
husband.  Earle  v.  Earle,  93  N.  Y.  104;  Perry  v.  Foster,  62  How. 
Prac.  228-232;  Booth  v.  Booth,  1  Beav.  125;  Chillingworth  v.  Cham- 
bers [1896]  1  Ch.  685-707.  It  appears  to  us,  therefore,  that  the  sole 
beneficiary  of  the  express  trust  should  not  have  been  made  the  trus- 
tee, and  given  possession  of  the  trust  funds  and  property;  but,  she 
having  been  appointed  on  the  application  of  the  remainder-men  and 
defendant,  and  he  having  been  directed  to  deliver  over  to  her  the 
trust  funds  and  property,  he  cannot  question  the  validity  of  her  ap- 
pointment on  this  ground,  nor  may  it  be  questioned  collaterally. 
First  Nat.  Bank  v.  National  Broadway  Bank,  156  N.  Y.  459-472,  51 
N.  E.  398,  42  L.  K.  A.  139;  People  v.  Donohue,  70  Hun,  317-324,  24 
N.  Y.  Supp.  437;  Mulry  v.  Muh-y,  89  Hun,  531,  35  N.  Y.  Supp,  618. 
It  will  be  important  to  have  in  mind,  in  proceeding  to  a  consideration 
of  the  many  difficult  points  of  law  presented  by  this  appeal,  the  exact 
interest  of  the  several  parties  in  this  estate.  The  plaintiff  has  no  le- 
gal estate.  She  is  merely  the  cestui  que  trust  of  her  trustee,  and 
entitled  to  receive  during  life  from  the  trustee,  semiannually,  the  in- 
come, rents,  and  profits,  not  exceeding  |3,500  per  annum.  Stevens 
V.  Melcher,  152  N.  Y.  551-567,  46  N.  E.  9G5.  The  trust  estate  is  vest- 
ed in  the  trustee  not  absolutely,  but  for  the  purpose  of  the  trust,  and 
with  the  remainder  over  to  plaintiff's  two  children,  whose  vested  fu- 
ture estate  is  subject  to  be  devested  by  their  death  prior  to  that  of 
their  mother,  in  which  case  it  will  go  to  their  children,  if  any,  and 
otherwise  to  testator's  next  of  kin.  In  re  Brown,  154  N.  Y.  313,  48 
N.  E.  537;  Campbell  v.  Stokes,  142  N.  Y.  30,  36  N.  E.  811.  The  pow- 
er to  dispose  of  one-half  of  the  trust  property  by  will  relates  to  the 
remainder  only,  and  it  does  not  vest  a  moiety  in  the  cestui  que  trust, 
or  empower  her  to  use  or  transfer  any  part  of  the  corpus  during  life. 
The  provisions  of  the  Eevised  Statutes  that,  where  an  absolute  power 
of  disposition,  not  accompanied  by  any  trust,  is  given  to  the  owner  of 
a  particular  estate  for  life  or  for  years,  such  estate  shall  be  changed 
into  a  fee,  and  that,  where  a  general  and  beneficial  power  to  devise 
the  inheritance  shall  be  given  to  a  tenant  for  life  or  for  years,  such 
tenant  shall  be  deemed  to  possess  an  absolute  power  of  disposition, 
do  not  apply  to  a  beneficiary  of  rents  and  profits,  who,  by  section  63, 
tit.  2,  c.  1,  pt.  2,  p.  730,  1  Rev.  St.,  providing  that  "no  person  benefi- 
cially interested  in  a  trust  for  the  reoeipt  of  the  rents  and  profits  of 
land  can  assign  or  in  any  manner  dispose  of  such  interest,  but  the 
rights  and  interests  of  every  person  for  whose  benefit  a  trust  for  the 
payment  of  a  sum  in  gross  is  created  are  assignable,"  is  precluded 
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from  alienating  his  future  income.  Sections  81,  84,  tit.  2,  pt.  2,  c. 
1,  pp.  732,  733,  1  Rev.  St.;  Hume  v.  Randall,  141  N.  Y.  499-505,  36 
N.  E.  402;  Crooke  v.  Kings  Co.,  97  N.  Y.  435;  Genet  v.  Hunt,  113 
N.  Y.  169,  170,  21  N.  E.  91;  Cutting  v.  Cutting,  86  N.  Y.  522;  Liv- 
ingston V.  Murray,  68  N.  Y.  491,  492.  It  was  the  express  duty  of  de- 
fendant to  the  beneficiary  to  preserve  the  corpus  of  the  estate,  and  by 
judicious  investments  thereof  produce  an  income,  if  practicable,  equal 
to  her  annuity;  and,  although  he  was  not  an  express  trustee  for  the 
remainder-men,  the  law  implies  a  trust  in  their  favor,  making  it  in- 
cumbent upon  him  to  preserve  the  principal  and  surplus  income,  and 
account  to  them  therefor  at  the  expiration  of  the  trust.  Pom.  Eq. 
Jur.  (2d  Ed.)  §§  1065-1067;  Chaplin,  Exp.  Trusts  &  Powers,  §§  237- 
246;  Stevens  v.  Melcher,  152  N.  Y.  551-567,  46  N.  E.  965;  Cochrane 
V.  Schell,  140  N.  Y.  516-527,  35  N.  E.  971;  Oilman  v.  Reddington, 
24  N.  Y.  9;  Sherman  v.  Parish,  53  N.  Y.  484-493.  Here  the  trust  ia 
expressed  in  the  will.  The  statute  relating  to  the  powers  and  duties 
of  a  trustee  of  an  express  trust  provides  that,  "where  the  trust  shall 
be  expressed"  in  the  instrument  creating  the  estate,  every  sale,  con- 
veyance or  other  act  of  the  trustee  in  contravention  of  the  trust,  shall 
be  absolutely  void."  Section  65,  tit.  2,  pt.  2,  c.  1,  p.  730,  1  Rev.  St. 
As  against  this  plaintiff  individually  and  her  children,  upon  the  facts 
stated,  the  equities  are  all  with  defendant.  While,  although  acting 
in  entire  good  faith,  he  was  guilty  of  a  breach  of  trust  in  thus  trans- 
ferring the  custody  and  management  of  the  trust  funds  to  plaintiffs 
husband,  it  was  intended  for  her  benefit  and  that  of  her  children,  the 
presumptive  remainder-men,  whom  she  was  bringing  up,  to  afford  a 
more  full  and  complete  enjoyment  of  the  property  by  the  family,  and 
to  save  the  estate  the  annual  expense  of  $500  for  commissions  to  de- 
fendant. Presumably,  there  would  have  been  no  breach  of  trust  on 
the  part  of  defendant  had  not  plaintiff,  as  an  inducement,  expressly 
acquiesced  in  the  power  of  attorney,  and  constituted  her  husband  her 
agent  as  well.  It  was  doubtless  known  to  all  originally  that  the  ar- 
rangement would  not  be  binding  on  the  remaindermen.  The  purpose 
of  the  codicil  to  plaintiff's  will  was  to  protect  defendant  against  the 
claims  of  tlie  remainder-men.  The  plaintiff,  her  husband,  and  defend- 
ant all  took  chances  in  this  regard,  undoubtedly  believing,  expecting, 
and  trusting  that  the  remainder-men,  the  children,  who  would  nat- 
urally participate  in  the  benefits  of  the  breach  of  trust  by  enjoying 
greater  home  comforts,  better  social  advantages,  and  a  more  liberal 
education,  upon  coming  of  age  would  ratify  their  acts,  as  has  been 
done  by  the  release  executed  to  defendant.  The  principal  breaches 
of  the  trust  occurred,  and  a  cause  of  action  in  favor  of  plaintiff  indi- 
vidually, if  she  had  one  at  all,  accrued  25  years  before  the  commence- 
ment of  this  action.  Miller  v.  Parkhurst,  9  N.  Y.  St.  Rep.  759-705. 
The  plaintiff,  at  least,  has  been  fully  aware,  during  this  whole  period, 
of  all  the  material  facts.  She  not  only  originally  induced  defendant's 
parting  with  that  part  of  the  trust  property  concerning  which  a  de- 
vastavit is  alleged,  but  17  years  later  she  formally  released  him  from 
all  liability  in  consequence  of  such  breach  of  trust,  and  for  8  years 
thereafter  she  had  the  exclusive  possession  of  all  the  remaining  trust 
funds,  and  the  title  thereto,  and  to  the  real  property  as  well;  and 
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she  consented  to  his  resigning  without  accounting.  It  was  not  until 
after  she  had  been  trustee  for  3  years,  and  until  more  than  25  years 
had  elapsed  since  the  substantial  breach  of  the  trust  took  place  with 
her  consent,  and  until  defendant  was  manifestly  unable  to  intelligent- 
ly account,  haring  turned  the  papers  and  vouchers,  part  of  which 
have  been  lost,  over  to  her  husband,  who  in  turn  delivered  them  to 
her,  and  until  defendant  had  lost  all  remedies  against  her  husband 
and  his  transferees  for  redress  in  a  restoration  of  the  property,  that 
she  first  complained  to  defendant,  and  now  asks  a  court  of  equity  to 
require  defendant,  under  pain  of  punishment  for  contempt,  to  account 
to  her  for  the  property,  which  he,  while  keeping  it  safely  a  quarter  of 
a  century  ago,  was  induced  by  her  to  deliver  to  her  husband,  and  of 
which  she  and  her  husband  and  family  have  had  the  exclusive  use  and 
enjoyment  since.  The  rule  holding  trustees  to  a  strict  accountability 
for  the  due  and  full  execution  of  their  trusts  must  not  be  relaxed. 
But,  if  plaintiff  were  awarded  the.  relief  prayed  for,  that  would  be 
permitting  her  to  perpetrate  a  fraud  on  defendant,  to  take  advantage 
of  her  own  wrong,  and  a  violation  of  the  maxim.  "Volenti  non  fit  in- 
juria." It  must  be  borne  in  mind  that  this  is  a  suit  in  equity,  where 
the  hard,  harsh  rules  of  law  are  not  rigidly  enforced  and  the  court 
need  not  make  an  unjust  decree.  Bruen  v.  Hone,  2  Barb.  586,  587; 
Stevens  v.  Melcher,  152  N.  Y.  551-583,  46  N.  E.  965.  It  was  com- 
petent for  the  presumptive  remainder-men  to  release  defendant,  and, 
while  they  are  not  parties  to  the  suit,  and  will  not  be  bound  by  the 
decision,  the  release  is  presumptively  binding  upon  them.  In  re 
Rrennan,  21  App.  Div.  236-240,  47  N.  Y.  Supp.  661.  There  is,  there- 
fore, no  propriety  in  requiring  defendant  to  restore  the  trust  estate 
for  them,  because,  for  the  purposes  of  this  case,  at  least,  it  appears 
that  they  have  released  him.  The  probabilities  are  that  her  children, 
the  remainder-men  who  have  released  defendant,  will  survive  plain- 
tiff, and  be  the  only  parties  interested  in  the  remainder.  However, 
there  being  a  possibility  that  their  children  or  testator's  next  of  kin, 
the  contingent  remainder-men,  may  take,  the  question  arises,  should, 
under  the  extraordinary  circumstances  of  this  case,  the  court  compel  a 
restoration  of  the  fund  for  that  contingency?  Assuming,  without  de- 
ciding the  question,  that  the  trustee  may  maintain  a  suit  for  devas- 
tavit for  the  benefit  of  remainder-men,  we  think  that  as  to  these  con- 
tingent remainder-men,  in  view  of  the  great  hardship  and  injustice 
that  would  result  to  defendant,  and  considering  also  that  plaintiff,  if 
not  wholly  liable,  is  jointly  liable  with  defendant  to  such  remainder- 
men, it  is  proper  for  the  court  to  withhold  such  relief,  and  to  leave  it 
to  such  contingent  remainder-men,  should  they  ever  take  a  vested  in- 
terest, to  redress  the  wrong  for  themselves.  Stevens  v.  Melcher.  53 
Hun,  636.  6  N.  Y.  Supp.  811;  Parks  v.  Parks,  9  Paige,  107-123;  Wead 
V.  Cantwell,  36  Hun,  528;  Ward  v.  Ward,  16  Abb.  N.  C.  253;  In  re 
Hammersley's  Estate,  9  Civ,  Proc.  R.  293. 

This  brings  us  to  the  final  question, — whether  the  action  may  be 
maintained  for  the  benefit  of  the  cestui  que  trust.  It  would  have 
been  better  practice  if  the  action  had  been  brought  by  the  beneficiary 
individually  as  well  as  trustee,  and  if  the  remainder-illen  had  been 
made  parties.    Wood  v.  Brown,  34  N.  Y.  337;  Vetterlein  v.  Barnes, 
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124  U.  S.  169,  8  Sup.  Ct.  441,  31 L.  Ed.  400;  Sherman  v.  Parish,  53  N. 
Y.  483;  Sears  v.  Hardy,  120  Mass.  624.  But  the  issues  raised  by  the 
pleadings,  litigated  and  decided,  involve  her  rights  individually,  and- 
the  decision  is  binding  upon  her  in  each  capacity,  Sanders  v.  Soutter, 
126  N.  Y.  193,  27  N.  E.  263;  Black,  Judgm.  §  536.  It  may  be  that 
the  cestui  que  trust  could  not,  in  view  of  the  statute  quoted,  release 
her  future  income;  but  there  can  be  no  doubt  that  the  release  is  ef- 
fectual to  bar  any  right  of  action  for  accrued  income.  In  re  Taggard 
(Sup.)  16  N.  Y.  Supp.  629,  affirmed  in  138  N.  Y.  610,  38  N.  E.  1082. 
The  public  policy  declared  by  the  statute  is  against  allowing  the 
beneficiary  of  rents  and  profits  to  anticipate  the  income  is  the  same 
as  that  which  makes  assignments  of  the  salaries  of  public  ofQeials  in 
advance  of  their  becoming  payable  void,  but  not  so  as  to  accraed 
salaries.  Sherman  v.  Parish,  53  N.  Y.  483;  Tolles  v.  Wood,  99  N.  Y. 
616, 1  N.  E.  251;  Young  v.  Purdv,  4  Dem.  Sur.  456;  In  re  Valentine's 
Estate,  5  Misc.  Rep.  47^-483,  26  N.  Y.  Supp.  716;  In  re  Worthington, 
141  N.  Y.  9,  35  N.  E.  929,  23  L.  R.  A.  97;  Bliss  v.  Lawrence,  58  N.  Y. 
442-448;  Thurston  v.  Fairman,  9  Hun,  584.  The  right  of  action  for 
accrued  income  vests  in  the  beneficiary  alone,  and  the  trustee,  there: 
fore,  cannot  maintain  an  action  for  an  accounting  therefor.  People 
V.  Donohue,  70  Hun,  317,  24  N.  Y.  Sxxpp.  437.  The  question  is  thus 
narrowed  to  whether  the  accounting  may  be  required  for  the  sole  par- 
pose  of  requiring  defendant  to  restore  the  trust  fund  and  property  in 
order  that  plaintiff  may  receive  her  semiannual  annuities  in  the  fu- 
ture. It  may  be  observed  that  it  is  difficult  to  see  how  defendant 
could  be  compelled  to  make  an  accounting,  if  he  were  otherwise  liable, 
without  the  plaintiff  first  restoring  to  him,  or  tendering  restoration  of, 
the  personal  property  that  has  come  into  her  hands,  or  herself  ac- 
counting therefor,  and  delivering  to  him  the  papers  and  vouchers 
belonging  to  the  estate.  Davison  v.  Taras,  30  Misc.  Hep.  159,  63  N.  Y. 
Supp.  828. 

We  come  now  to  the  consideration  of  the  application  of  the  doctrine 
of  estoppel  and  laches.  In  Walker  v.  Symonds,  3  Swanst.  1-64,  the 
following  principles  of  law  previously  laid  down  by  Lord  Eldon  were 
quoted  with  approval,  to  wit: 

"It  Is  established  by  all  the  cases  that,  If  the  cestui  -que  tnist  Joins  with  the 
trustees  In  that  which  is  a  breach  of  trust.  knoTring  the  drenmstances.  such 
cestui  que  trust  can  ncTer  complain  of  such  a  breach  of  trust.  I  go  further. 
and  agree  that  either  concurrence  In  the  act  or  acquiescence  witboat  the 
original  concurrence  will  release  the  trustees;  but  that  is  only  a  general  rule, 
and  the  court  must  Iminire  into  the  circumstances  which  Induced  concurrence 
or  acquiescence:  recolleotlng  In  the  conduct  of  that  inquiry  how  Important  It 
Is  on  the  one  hand  to  secure  the  property  of  the  cestui  que  trust,  and  on  the 
other  not  to  deter  men  from  undertaking  trusts,  from  the  performance  of 
which  they  seldom  obtain  either  satisfaction  or  gratitude."    Page  tU. 

A  case  similar  to  the  one  at  bar  is  that  of  Nail  v.  Punter,  5  Sim.  555. 
Stock  was  settled  on  a  wife  for  her  separate  use  for  life,  with  a  power 
of  appointment  by  will.  The  trustees,  at  the  request  of  the  husband 
and  wife,  sold  out  the  stock,  and  paid  the  proceeds  to  her  husband, 
who  afterwards  became  bankrupt.  The  wife  filed  a  bill  to  compel 
the  trustees  It)  replace  the  stock,  and  obtained  a  decree,  under  which 
the  tmstcos  transfened  part  of  the  stock  into  court,  and  they  were 
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allowed  time  to  transfer  the  remainder.  The  wife  died,  having,  by 
her  will,  appointed  the  stock  to  her  husband,  and  appointed  him  her 
executor.  He  filed  a  bill  of  revivor  and  supplement  against  the 
trustees  and  his  assignees,  claiming  the  stock  under  the  appointment, 
and  prajing  the  same  relief  as  his  wife  might  have  had.  But  the 
court  dismissed  the  bill,  and  sustained  the  defense  that  "it  would  be 
contrary  to  plain  justice  that  he  who  has  had  the  money  once  should 
have  it  a  second  time." 
In  Booth  V.  Booth,  1  Beav.  125,  the  court  said: 

"I  am  of  opinion,  on  the  autborltles,  and  on  the  established  rules  of  the 
court  to  which  It  is  not  necessary  to  refer,  that  a  trustee  who  stands  by  and 
sees  a  breach  of  trust  committed  by  his  co-trustee,  becomes  responsible  for 
that  breach  of  trust  That  the  widow  concurred  seems  to  be  quite  clear, 
and  any  Interest  to  which  she  may  be  entitled  Is  the  i^roper  fund  to  resort 
to  In  the  first  instance.  If  she  has  obtained  any  benefit  from  the  breach 
of  trust,  the  trustee  ought  to  be  compensated  in  respect  of  It.  I  m«W9t,  there- 
fore, declare  that  the  property  oujrht  to  have  been  realized  on  the  death  of  the 
testator;  and  that  Batkin  and  Booth  are  liable  for  any  loss  which  has  occurred 
from  not  winding  up  the  testator's  affaire  at  that  time." 

In  Brice  v.  Stokes,  11  Ves,  319,  it  was  held  that: 

"It  is  clear,  upon  settled  cases,  that.  If  there  are  two  trustees,  and  a  trans- 
action takes  place  In  which  the  fund  Is  tal;en  out  of  the  state  In  which  it 
ought  to  have  remained,  and  is  not  placed  In  the  state  In  which  It  ought  to 
be,  but  Is  Icept  In  hands  that  ought  not  to  retain  it.  If  any  particular  cestui  que 
trust  has  acted  in  authorizing  that  as  much  as  the  trustee,  who  has  not  the 
money  In  his  bands,  and  continues  to  permit  It  to  be  so  treated,  in  a  question 
between  that  cestui  que  trust  and  that  trustee  the  latter  cannot  be  called  upon 
by  the  former." 

In  White  v.  White,  5  Ves.  554,  the  court  said: 

"But  if  a  trustee,  with  the  consent  of  a  cestui  que  trust,  does  an  act  Cor  his 
benefit,  he  Is  bound  by  It" 

In  Griffiths  v.  Porter,  25  Beav.  241,  the  court  said: 

"It  has  been  Justly  observed  that  the  court  will  not  visit  a  trustee  with  the 
consequences  of  a  breach  of  trust  committed  with  the  sanction  or  by  the  de- 
sire of  the  cestui  que  trust,  or  of  one  committed  without  the  sanction  or  desire 
of  the  cestui  que  tnist  If,  when  It  comes  to  his  knowledge,  he  has  acquiesced, 
and  obtained  the  benefit  of  it  for  a  long  period." 

In  the  late  case  of  Chillingworth  v.  Chambers  [1896]  1  Ch,  685-707, 
the  following  principles  applicable  to  cases  of  this  character  were  an- 
nounced: 

"There  appear  to  be  three  rules  which  have  application  to  a  case  like  the 
present,  and  may  be  shortly  stilted  as  follows:  (1)  That  a  cestui  que  trust 
cannot  make  a  trustee  liable  for  losses  occasioned  to  him  by  a  breach  of  trust 
which  that  cestui  que  trust  has  authorized  and  conspnted  to;  (2»  that  In  such 
a  case  a  trustee  Is  entitled  to  be  recouped  out  of  the  interest  of  the  cestui  que 
trust  In  the  trust  funds  any  loss  he  may  sustain  by  reason  of  his  having  to 
make  good  such  breach  of  trust;  and  (3)  that,  as  between  two  trustees  who 
are  In  pari  delicto,  the  one  who  has  made  good  a  loss  occasioned  by  a  breach 
of  trust  for  which  the  two  are  Jointly  and  severally  liable  may  obtain  contri- 
bution to  that  loss  from  the  other." 

In  Butterfleld  v.  Cowing,  112  N.  Y.  486,  20  N.  E.  309,  the  principle 
of  these  cases  was  declared,  the  court  saying: 

•  "It  Is  quite  clear  that  no  cestui  quQ  trust  can  allege  that  to  be  a  breach  of 
trust  which  has  been  done  under  his  own  sanction,  whether  by  previous  con- 
sent or  subsequent  ratilicsitlon.    The  general  rule  is  that  either  cuncurrence 
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In  the  act  or  acqnlescence  withont  ;t>rlgliutl  concurrence  will  release  the  trus- 
tee." 

These  rules  and  principles,  stated  quite  as  broadly  as  declared  by 
the  English  courts,  are  fiiinly  established  in  our  equity  jurisprudence, 
as  shown  by  numerous  decisions  of  the  court  of  last  resort.  In  re 
Washborn's  Estate  (Sup.)  14  N.  Y.  Supp.  672;  Sherman  v.  Parish,  53 
N.  Y.  483;  Earle  v.  Earie,  93  N.  Y.  104;  In  re  Niles,  113  N.  Y.  547, 
21  N.  E.  687;  In  re  Hall,  164  N.  Y.  196,  58  N.  E.  11;  Boerum  v. 
Schenck,  41  N.  Y.  182;  Bank  v.  Burt,  93  N.  Y.  246;  Lewin,  Trusts, 
773,  774.  The  application  of  these  principles  to  the  particular  facts 
of  this  case  is  not,  we  think,  in  conflict  with  the  authorities  holding 
that  such  a  trust  may  not  be  abrogated  (Douglas  v.  Cruger,  80  N.  Y. 
15;  Oviatt  v.  Hopkins,  20  App.  Div,  168,  46  N.  Y.  Supp.  959);  that 
the  beneficiaries'  interest  is  not  assignable  (Graff  v.  Bonnett,  31  N.  Y. 
12;  Bull  V.  Odell,  19  App.  Div.  605,  46  N.  Y.  Supp.  306;  Cochrane  v. 
Schell,  140  N.  Y.  516-534,  35  N.  E.  971);  and  that,  as  against  parties 
who  are  not  innocent  purchasers,  a  beneficiary  or  trustee  may  dis- 
affirm an  act  in  contravention  of  the  trust,  and  recover  the  property 
(Sherman  v.  Parish,  53  N.  Y.  484;  Wetmore  v.  Porter,  92  N.  Y.  76; 
First  Nat.  Bank  v.  National  Broadway  Bank,  156  N.  Y.  459,  51  N.  E. 
398).  The  case  of  In  re  Brennan,  21  App.  Div.  236,  47  N.  Y.  Supp.  661, 
is  distinguishable  on  the  facts.  The  question  was  whether  a  pur- 
chaser at  a  judicial  sale  should  be  required  to  take  title  where  a  trustee 
of  an  express  trust,  with  the  consent  of  the  beneficiary  of  the  rents 
and  profits,  conveyed  the  lands,  without  consideration,  to  the  wife 
of  the  remainder-man.  This  was  in  contravention  of  the  trust,  and 
subject,  as  to  purchasers  with  knowledge  of  the  fact,  to  be  rescinded 
by  the  trustee  and  beneficiary.  While  such  proceedings  are  irregular, 
and  not  to  be  encouraged,  yet  in  view  of  the  laches  the  court  will  not 
aid  a  cestui  que  trust  who  has,  by  her  own  solicitation,  received  the 
benefit  of  the  breach  of  trust  in  perpetrating  a  fraud  on  a  trustee  by 
requiring  him  after  such  a  great  lapse  of  time  to  make  an  accounting, 
and  compelling  him  to  restore  the  principal  of  the  estate,  the  loss  to 
which,  if  any,  has  occurred  through  her  own  mismanagement  or  that 
of  her  husband,  but  will  rather  hold  her  estopped  by  the  power  of 
attorney  and  her  conduct,  and  bound  by  the  release.  In  le  Wagner's 
Estate,  119  N.  Y.  28,  23  N.  E.  200;  Haviland  v.  Willets,  141  N.  Y.  35, 
35  N.  E.  958;  First  Nat,  Bank  v.  National  Broadwav  Bank,  156  N.  Y. 
473,  51  N.  E.  398;  Moss  v.  Cohen,  158  N.  Y.  240,  53  N.  E.  8;  Griffiths 
v.  Porter,  25  Beav.  236-241;  Powell  v.  Murray,  2  Edw.  Ch.  636;  Bover 
V.  East,  161  N.  Y,  580-588,  56  N.  E.  114;  People  v.  Board  of  Educa- 
tion of  City  of  New  York,  158  N.  Y.  125,  52  N.  E.  722;  Stevens  v. 
Melcher,  152  N.  Y.  551-553,  46  N.  E.  905;  Galway  v.  Railwav  Co., 
128  N.  Y.  132-146,  28  N.  E.  479,  13  L*.  R.  A.  788;  Calhoun  v.  Millard, 
121  N.  Y.  69,  24  N.  E.  27,  8  L.  E.  A.  248,  note;  In  re  Neilley,  95  N.  Y. 
385;  Kent  v.  Mining  Co.,  78  N.  Y.  169;  In  re  Von  Glahn,  53  App.  Div. 
164-167,  65  N.  Y,  Supp.  865;  Johnstone  v.  O'Connor,  21  App.  Div. 
77-85,  47  N.  Y.  Supp.  425 ;  Mott  v.  Trust  Co.,  29  Misc.  Bep.  39,  60  N.  Y. 
Supp.  357,  affirmed  in  52  App.  Div.  623,  65  N.  Y.  Supp.  190;  Bruen 
V.  Hone,  2  Barb.  586;  Lammer  v.  Stoddard,  103  N.  Y.  672,  9  N.  E.  328; 
Gilmore  v.  Ham,  142  N.  Y.  1,  36  N,  E.  826;  In  re  Jones'  Estate,  51 
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App.  DiT.  420,  64  N.  Y.  Supp.  667;  Perry,  Trusts,  §§  285,  850,  85.1,  869, 
870;  Wood,  Lim.  Act.  (2d  Ed.)  §  58.  These  views  lead  to  the  con- 
dusion  that  the  judgment  should  be  afBrmed. 

The  defendant,  although  he  acted  in  good  faith,  is  not  free  from 
fault.  This  estate  should  not  be  further  depleted  by  the  payment  of 
the  additional  allowance  of  $2,000,  as  directed  by  the  special  term. 
The  order  granting  the  extra  allowance  should  be  vacated,  without 
costs,  and  the  judgment  modified  accordingly,  and,  aB  so  modified, 
affirmed,  with  costs.    All  concur. 


(57  App.  DiT.  682.) 

HESSBLBACH   v.   SAVAQB. 

(Supreme  Conrt,  Appellate  Division,  First  Department    January  25,  1901.) 

L  AoENCT— Emplotment — Undisclosed  Princifal— Rbliakcb— Houbb  Fubni- 

T0KK — ReFAIBS. 

PlalntifF  did  work  on  a  house  belonging  to  defendant  and  furniture  be- 
longing to  defendant's  husband.  While  the  majority  of  the  -work  was  on 
defendant's  property,  It  was  all  done  at  the  request  of  her  husband. 
Plaintiff  had  done  work  for  defendant's  husband  before  his  marriage  to 
defendant,  and  continued  to  charge  all  the  work  to  his  account;  after- 
wards drawing  a  draft  on  him  for  the  amount  due.  Plaintiff  knew  dur- 
ing all  his  dealings  with  defendant's  husband  that  defendant  owned  the 
house.  Action  was  originally  brought  against  defendant  and  husband 
Jointly;  the  action  against  the  husband  being  afterwards  abandoned. 
Held  not  to  show  a  reliance  on  the  credit  of  defendant  so  as  to  make  her 
Uable. 

S.  Co-i>BrENDAHTs — Sepabatb  Ahswbb — CoNOLusrvBKBaa —  Liabilitt— Admis- 
sion—Sep  aratk  Bdit. 

Where  a  husband  and  wife  are  sued  Jointly,  the  separate  answer  of 
the  wife,  admitting  her  liability  for  part  of  the  items  sued  on,  will  not 
make  her  liable  for  the  entire  amount  in  a  subsequent  suit  against  her 
alone. 

Appeal  from  special  term,  New  York  county. 

Action  by  Charles  L.  Hesselbach  against  Henrietta  K.  Savage 
for  work,  labor,  and  materials  furnished.  From  a  judgment  con- 
firming a  referee's  report  for  defendant,  plaintiff  appeals.    Affirmed. 

The  following  is  the  opinion  of  McKIM,  Referee: 
"The  plaintiff  having  elected  to  proceed  with  the  action  aa  against  the 
defendant  Henrietta  K.  Savage,  abandoning  the  theory  of  a  joint  liability 
upon  the  part  of  both  defendants,  and  the  cause  having  been  submitted  for 
my  determination  upon  the  evidence  adduced  for  the  plaintiff,  the  sole  ques- 
tion presented  Is  whether  the  work  In  suit  (as  to  the  due  performance  of 
which  there  Is  no  dispute  upon  the  evidence)  was  performed  at  the  request 
of  this  defendant  or  not.  While  no  evidence  has  been  given  for  the  defense, 
the  case  is  to  be  viewed  as  presenting  an  issub  of  fact  upon  the  question  of 
the  defendant's  request  for  the  services,  since  the  Inferences  to  be  drawn 
from  the  proof  as  to  the  Intention  of  the  parties  are,  in  a  sense,  conflicting, 
and  the  referee,  representing  the  tribunal  of  fact,  Is  required  to  weigh  the 
evidence,  so  fdr  aa  In  conflict,  and  to  determine  whether  the  plaintiff's  ease 
is  sustained  by  the  preponderance.  Here  there  is  no  contradiction  that  most, 
and  It  might  be  said  all,  of  the  work  detailed  In  the  amended  bill  of  particu- 
lars was  performed  upon  and  for  the  benefit  of  the  premises  owned  by  this 
defendant,  and  that  she  knew  of  the  performance.  Thus  a  prima  facie  case 
is  made  ont,  for  ui)on  these  facts,  without  more,  a  presumption  arises  that 
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the  work  was  done  at  the  owner's  request,  and  the  proof  Is  tben  to  be  ex- 
amined to  test  the  weight  of  this  presumption  when  opposed  to  other  evi- 
dence tending  to  rebut  it  Cutter  v.  Morris,  116  N.  Y.  310,  22  N.  K  451. 
To  deny  the  existence  of  an  issue  of  fact  arising  upon  the  strength  of  this 
presumption,  the  court  most  discover  In  the  rebutting  circumstances  an  over- 
wbolming  case  for  the  defendant;  but  upon  the  proper  submlGSion  of  the  Issue 
as  one  of  fact  the  Inquiry  is  simply  whether,  In  view  of  the  rebutting  facta, 
the  plaintiff  has  sustained  the  burden  of  proof.  Case  above  cited.  Upon  the 
argument  the  view  appears  to  have  been  taken  by  counsel  for  both  sides  that 
the  cause  was  to  be  determined  with  regard  to  the  proposition  that  the  de- 
fense could  prevail  only  upon  an  overwhelming  cose;  but,  as  I  have  pointed 
out,  this  Is  not  the  rule  which  I  am  to  apply,  and  upon  the  record  the  de- 
fendant has  not  consented  that  the  correct  rule  be  abandoned.  Examining- 
the  evidence  bearing  upon  the  question  of  the  request  for  the  plaintiff's 
services,  I  am  compelled  to  the  conclusion  that  the  presumption  of  a  request, 
arising  from  the  defendant's  ownership  of  the  premises  and  knowledge  of  the 
performance  of  the  work.  Is  negatived,  as  a  matter  of  fact,  by  evidence  tend- 
ing only  to  show  that  the  plaintiff  did  the  work,  not  upon  her  credit,  bnt 
upon  that  of  her  husband.  Mr.  Savage,  the  husband,  was  the  person  treated 
as  the  debtor  throughout  the  transactions  in  suit,  and  this  fact  is  apparent 
wherever  the  matter  of  indebtedness  is  alluded  to  in  the  eori-espondence  in 
evidence.  The  plaintiff  had  had  dealings  of  a  substantial  nature  with  Mr. 
Savage  prior  to  his  marriage  to  this  defendant,  and  continued  to  charge  all 
work  done  thereafter,  whether  done  upon  Mr.  Savage's  furniture  or  upon  Mrs. 
Savage's  house,  to  the  Individual  account  of  Mr.  Savage,  against  whom  he 
afterwards  drew  his  draft  for  the  amount  of  the  whole  account  when  a  dis- 
pute as  to  the  value  or  proper  performance  of  the  work  arose.  The  greater 
(tart  of  the  claim  Is  for  work  done  under  contracts  in  the  form  of  written 
proposals  made  by  the  plaintiff  to  Mr.  Savage,  and  accepted  by  him  verbally; 
and  so  far  the  case  most  be  based  upon  an  Implied  agency  In  Mr.  Savage  for 
his  wife,  and  the  plaintiff's  reliance  upon  that  agency.  Here,  again,  however, 
the  circumstances  show  only  an  Intention  to  give  credit  to  Mr.  Savage  per- 
sonally, and  there  can  be  no  claim  that  this  credit  was  given  to  an  undls- 
closi'd  principal,  since  the  plaintiff  had  knowledge  at  all  times  of  Mrs.  Sav- 
age's ownership  of  the  house, — the  sole  fact  npon  which  her  liability  as  prin- 
cipal for  this  contract  work  might  be  asserted.  The  whole  course  of  dealing 
is  renstmably  consistent  only  with  the  plalntifTs  reliance  upon  the  credit  of 
the  husband,  to  whom  all  the  work  was  charged,  and  by  whom  all  payments 
were  made.  The  wife  evidently  took  an  interest  in  the  beautifying  of  her 
home,  and  often  made  suggestions  and  gave  directions  In  the  course  of  the 
plaintiff's  work;  but  upon  all  the  evidence  it  Is  Impossible  to  say  that  her 
words  or  actions  betokened  a  "request,"  In  the  legal  acceptance  of  the  term,  for, 
imless  the  party  requested  relies  upon  the  request,  the  mere  form  of  words 
Is  immaterial.  If  we  pass  to  the  plalntifT's  own  construction  of  his  acts  as 
found  in  his  testimony,  it  is  quite  clear  that  he  never  Intended  to  hold  Mrs. 
Savage  for  this  work,  to  the  exclusion  of  Mr.  Savage,  but  that  he  thought  he 
had  the  right  to  charge  either  If  the  other  failed  to  pay.  Taken  In  this  view. 
It  Is  apparent  that  he  chose  his  debtor  In  the  person  of  Mr.  Savage  as  the 
party  who  should  first  be  called  upon  to  pay,  and  the  law  operated  to  preclude 
hla  second  choice.  Support  for  the  case  cannot  be  found  In  the  separate  an- 
swer of  this  defendant,  since,  while  there  is  an  admission  that  some  work  was 
done  for  her  individually,  there  is  an  issue  as  to  what  work  was  thus  done, 
and,  as  I  have  said,  the  evidence  falls  short  of  proof  that  the  Items  now  In 
suit  were  chargeable  to  her.  I  must  conclude  that  the  preponderance  Is  not 
with  the  plaintiff;  and.  If  It  be  asserted  that  his  position  Is  a  hard  one,  the 
difficulty  would  seem  to  be  traced  to  his  unfortunate  choice  of  a  defendant 
Apart  from  any  Issue  as  to  the  due  performance  of  the  worlj,  his  case.  If 
founded  upon  the  liability  of  Mr.  Savage,  would  not  appear  to  be  open  to 
question;  but  to  charge  this  defendant  upon  the  facts  presented  would  be  to 
disregard  the  actual  Intention  of  the  parties,  and  It  may  well  be  that  she  per- 
sonally would  not  have  given  this  work  to  the  plaintiff,  nor  would  have  con- 
sented to  Its  performance,  but  for  her  justifiable  reliance  uiKyn  the  fact  that 
the  employment  was  not  to  result  In  any  expense  to  her." 
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Argued  before  VAN  BRUNT,  P.  J^  and  BUMSET,  PATTEKSON, 
(yBEIEN,  and  McLAUGHLIN,  JJ. 

G.  Eyall,  for  appellant. 

M.  S.  Thompson,  for  respondent. 

» 

PER  CURIAM.    Judgment  affirmed,  with  costs,  on  opinion  bj 
the  referee. 


(58  App.  DiT.  486.) 

DB  SISTO  y.  BTIMMEL. 

(Supreme  Ooto^  Appellate  DlTlsIon,  First  Department    March  22,  1901.) 

Cmr  HarSBAI.— SSIZCBB  or  (}00I>S— SBOCBITT  FBOM  PLAIIITITr— COBTSBSIOn— 

BoNDSMAK— Liability. 

A  city  marshal's  bond  provided  that,  if  he  Bhould  faithfully  exeoite 
the  duties  of  his  ofiBce,  the  obligation  should  be  void.  After  the  marshal 
bad  levied  on  personal  property  on  an  execution,  the  plaintiff  therein  de- 
posited $250  with  the  marshal  to  secure  him  against  any  damages  from 
the  levy,  to  be  returned  If  suit  was  not  commenced  for  the  property 
within  20  days.  No  suit  was  begun,  and  the  marshal  converted  the 
money  to  his  own  nse.  ffeld,  that  the  marshal's  bandsmen  were  not  liable 
for  the  conversion  of  the  money,  since  the  marshal  bad  no  official  au- 
thority to  receive  the  deposit. 

O'Brien,  J.,  dlssenthig. 

Appeal  from  appellate  term. 

Action  bj  Antonio  De  Sisto  against  John  Stimmel.  Prom  a  judg- 
ment of  the  appellate  term  (65  N.  Y.  Supp.  314)  reversing  a  judgment 
in  favor  of  plaintiff,  plaintiff  appeals.    AfBirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  EUMSEY,  PATTERSON, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Martin  Wechsler,  for  appellant. 
John  Ewen,  for  respondent. 

PATTERSON,  J.  The  action  was  brought  against  John  Stimmel, 
surety  upon  the  official  bond  of  Henry  Lowey,  a  marshal  of  the  city 
of  New  York,  the  condition  of  the  bond  being  "that,  if  the  said  Henry 
Lowey  shall  well  and  faithfully  execute  the  duties  of  said  office  of 
marshal,  without  fraud,  deceit,  or  oppression,  the  above  obligation 
shall  be  void;  otherwise,  shall  remain  in  full  force  and  virtue." 
Henry  Lowey,  marshal,  made  a  levy  upon  personal  property  under  an 
execution  issued  upon  a  judgment  obtained  by  this  plaintiff  against 
one  Fortunato.  After  that  levy  was  made,  the  plaintiff  deposited 
with  Lowey  the  sum  of  $250,  and  took  from  him  a  receipt  in  the  fol- 
lowing words: 

"Received  from  Antonio  De  Sisto  order  for  the  sum  of  $250  on  the  Bank  of 
Savings.  Said  sum  is  to  lie  held  by  me  as  security  for  damajres  which  I  may 
sustain  by  reason  of  a  levy  and  execution  on  the  clothing  store  No.  8.")^ 
Baxter  street,  N.  Y.  City,  and  to  be  returned  within  twenty  days  from  date 
hereof,  unless  a  suit  is  begun  for  said  clothing  within  said  time. 

"Dated  Nov.  10th.  1896.  Henry  Lowey,  Marshal." 

It  is  alleged  in  the  complaint  that  Lowey  did  not  return  the  $250 
upon  demand,  after  the  expiration  of  20  days,  no  action  having  been 
begun  against  him  as  marshal,  and  that  he  has  wrongfully  converted 
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the  money  to  his  own  use.  The  complaint  also  contains  allegations 
of  the  recovery  of  a  judgment  against  Lowey,  the  issuance  of  an  exe- 
cution, which  was  returned  unsatisfied,  and  the  granting  of  leave 
to  the  plaintiff  to  sue  upon  the  bond. 

The  contention  of  the  appellant  is  that  the  surety  is  liable  upon 
the  marshal's  bond  because  his  act  in  receiving  the  deposit  of  money 
was  done  by  him  under  color  of  offtce,  if  not  by  virtue  of  office.  We 
have  been  referred  to  cases  in  other  jurisdictions  in  which  the  courts 
have  held  that  sureties  upon  official  bonds  are  liable  for  acts  done  by 
their  principals  colore  officii,  but  we  are  of  opinion  that  the  test 
of  liability  in  this  case  is  whether  the  act  of  the  marshal  in  receiv- 
ing the  deposit  was  an  official  or  purely  an  individual  one.  In  the 
cases  in  which  the  surety  has  been  held  Hable  for  acts  of  a  princi- 
pal done  under  color  of  office,  there  was  present  an  element  of  tres- 
pass or  wrongdoing  as  against  third  parties.  There  was  no  such  ele- 
ment in  the  receipt  of  the  money  by  the  marshal  in  this  case.  He 
and  the  plaintiff  entered  into  an  agreement  by  which  the  former  de- 
posited with  him  a  certain  sum  of  money  as  indemnity.  The  marshal 
had  no  power  to  exact  it.  He  had  no  authority  to  demand  any  other 
indemnity  than  that  provided  by  the  statute,  namely,  a  bond.  But 
it  was  not  a  wrongful  act  on  his  part  to  accept  other  indemnity,  if 
it  were  tendered  or  furnished  him  by  the  plaintiff.  The  furnishing 
of  that  indemnity,  however,  was  a  matter  resting  in  contract  be- 
tween himself  and  the  plaintiff.  The  liability  of  a  surety  upon  a  mar- 
shal's bond  does  not  extend  to  making  good  defaults  of  the  mar- 
shal upon  special  contracts  which  may  be  made  by  him  with  per- 
sons for  whose  benefit  he  is  charged  with  the  execution  of  legal  pro- 
cess. Those  contracts  are  not  made  officially,  and,  while  the  officer 
may  be  liable  personally  upon  them,  they  are  not  within  the  obliga- 
tion of  an  official  bond,  such  as  that  upon  which  this  action  was 
brought.  The  condition  of  that  bond  related  to  the  marshal  well 
and  faithfully  executing  the  duties  of  his  office.  It  did  not  apply  to 
any  act  of  his  that  was  not  really  or  ostensibly  connected  with  that 
duty.  The  making  of  a  special  private  contract  with  a  particular 
plaintiff  in  an  execution  is  no  part  of  the  marshal's  duty.  There  does 
not  appear  to  have  been  any  fraud,  deceit,  oppression,  or  coercion 
on  the  part  of  the  marshal  in  taking  the  deposit,  but  the  entire  ar- 
rangement was  one  of  a  private  contract,  a  liability  for  which  could 
not  have  been  within  the  contemplation  of  the  surety,  either  actually 
or  by  intendment,  at  the  time  he  became  a  party  to  the  official  bond. 
We  are  therefore  of  opinion  that  the  determination  of  the  appellate 
term  should  be  affirmed,  with  costs.  All  concur,  except  O'BRIEN, 
J.,  who  dissents. 


(58  App.  Dlv.  451.) 

ABBEY  V.  WHEELER  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    March  22,  1001.) 

1.  AppbaIi— Final  JtrDOMBNT—DEMOKRER— Failure  to  Pi.bad  Over 

From  an  Interlocutory  Judgment  of  the  special  term  overruling  a  demur- 
rer the  -defendant  appealed  to  the  general  term  of  the  supreme  court, 
which  reversed  the  Judgment  and  sustained  the  demurrer,  and  provided 
that  defendant  might  enter  Judgment  if  plaintiff  failed  to  plead  over  In  a 
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prescribed  time.    Plaintiff  did  not  plead  over,  and  final  jndgment  was 

entered  for  defendant.    Beld,  that  the  final  Judgment,  though  directed  by 
the  general  term,  was  In  effect  a  Judgment  of  the  8i)eclal  term,  so  tbat  an 
appeal  ^111  lie  therefrom  to  the  appellate  division. 
9l  Same — Foruer  Opinion  op  General  Term. 

On  an  appeal  from  a  Judgment  of  tbe  special  term  entered  in  accordance 
with  a  decision  on  an  appeal  to  the  general  term,  the  appellate  division 
will  follow  the  decision  of  the  general  term  as  far  as  the  questions  at 
issue  are  identical. 

Appeal  from  final  judgment  entered  on  mandate  of  supreme  court, 
general  term. 

Action  by  Frank  B.  Abbey  against  Jerome  B.  Wheeler  and  others. 
From  a  final  judgment  entered  on  the  mandate  of  the  supreme  court, 
general  term,  reversing  a  special  term  decision  overruling  a  demurrer 
to  the  complaint  and  dismissing  the  complaint,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BUMSEY,  PATTEBSON, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Treadwell  Cleveland,  for  appellant 
Eugene  Frayer,  for  respondents. 

PEB  CUBIAM.  We  are  of  opinion  th^it  an  appeal  from  the  final 
judgment  entered  in  this  case  in  November,  1900,  lies  to  this  court. 
The  action  was  brought  for  an  accounting,  and  the  defendant  Wheeler 
demurred  to  the  complaint.  The  demurrer  was  overruled  at  the  spe- 
cial term,  and  from  an  interlocutory  judgment  then  entered  the  de- 
fendant appealed  to  the  general  term  of  the  supreme  court,  which  in 
March,  1895,  reversed  the  interlocutory  judgment  and  sustained  the 
demurrer,  with  leave  to  the  plaintiff  to  plead  over  on  payment  of  costs 
within  20  days  after  the  service  of  a  copy  of  its  order.  The  inter- 
locutory judgment  entered  upon  the  decision  of  the  general  term 
also  provided  that,  if  the  plaintiff  did  not  pay  the  costs  and  plead 
over  within  the  20  days,  the  defendant  Wheeler  might  enter  judg- 
ment dismissing  the  complaint,  with  costs.  It  appears  that  the  plain- 
tiff paid  the  costs,  but  did  not  plead  over;  the  time  to  plead  being 
extended  by  consent  of  tbe  defendants'  attorney  until  February, 
1898.  In  November,  1900,  the  defendant  Wheeler  entered  a  final 
judgment  by  which  the  complaint  was  dismissed  as  to  him,  and  for 
the  recovery  by  him  from  the  plaintiff  of  costs  and  an  extra  allow- 
ance granted  by  an  order  made  at  the  special  term  in  November, 
1900.  In  the  Code  of  Civil  Procedure  no  provision  seems  to  have 
been  made  for  an  appeal  to  the  court  of  appeals  from  a  final  judg- 
ment such  as  this.  It  provides  for  an  appeal  to  the  court  of  appeals 
where  final  judgment  is  rendered  after  the  afiQnnance,  upon  appeal 
to  the  appellate  division  of  the  supreme  court,  of  an  interlocutory 
jndgment.  Section  1336,  Code  Civ.  Proc.  Here  the  general  term 
reversed  the  interlocutory  judgment.  We  think  the  final  judg- 
ment, although  directed  by  the  general  term,  should  be  regarded  as 
a  judgment  of  the  special  term,  and  in  order  to  secure  to  the  plain- 
tiff a  right  of  review  an  appeal  should  be  allowed  to  this  court.  Con- 
sidering the  appeal  as  properly  here,  the  decision  of  the  general  term 
must  control.  The  rights  of  the  parties  were  settled  by  the  decision 
e9N.T.8.— 28 


Digitized  by 


Google 


484  SO  NKW  YORK  SUPPLBUBNT  (Scp.   CI. 

and  lOS  N«w  York  SUt*  Reporter 

Of  that  conrt,  and  the  role  of  law  governing  the  case  was  laid  down 
by  it.  Under  such  circumstances,  we  must  follow  and  abide  by  the 
decision  of  the  general  term;  the  questions  determined  there  being 
identical  with  those  arising  on  this  appeal..  Mygatt  t.  Coe,  142  N. 
Y.  81,  36  N,  E.  870. 
Judgment  affirmed,  with  costs. 


(84  Misc.  Rep.  76.) 

HAMILTON  V.  PABBR  et  al. 

(Supreme  Court,  Special  Term,  N&w  York  County.    February,  1901.) 

DlBCBAROB    OF    TrUSTBE— TbMPOBABT    ImjONCTION— CONTIROANO     PBKDBirrB 
LiTB. 

Testator  devised  property  to  defendants  In  trust  for  the  benefit  of 
plaintiff.  Testator  owned  shares  of  stock  in  a  certain  company,  which 
had  consolidated  with  other  similar  companies,  In  which  defendants  were 
Interested,  and  plaintiff  alleged  that  by  the  conaoUdatlon  the  testator's 
estate  did  not  receive  its  fair  proportion  of  cash  and  stock  in  the  consoli- 
dated company.  Held,  that  it  was  proper  to  continue  a  temporary  injunc- 
tion pendente  lite,  restraining  a  discharge  of  one  of  the  trustees,  In  order 
to  avoid  the  necessity  of  again  investigating  the  consolidation  transactions 
on  settling  the  accounts  of  each  trustee. 

Action  by  Eleanor  Margarette  Hamilton,  by  Cteorge  B.  Morris, 
her  guardian  ad  litem,  against  J.  Eberhard  Faber,  James  Q.  Hamil- 
ton, and  others,  as  trustees  of  a  trust  created  in  favor  of  plaintiff 
bj  the  will  of  Charles  Kennedy  Hamilton,  deceased.  Motion  to  con- 
tinue a  temporary  injunction  restraining  further  proceedings  for 
the  discharge  of  Trustee  Hamilton  pendente  lite.     Motion  granted. 

See  68  N.  Y.  Supp.  144. 

George  B.  Morris  (Thomas  Allison  and  T.  Astley  Atkins,  of  coan- 
sel),  for  plaintiff. 

Zabriskie,  Burrill  &  Murray  (George  Zabriskie,  of  counsel),  for 
defendants. 

BLANCHARD,  J.  This  is  an  application  to  continue  pendente 
lite  a  temporary  injunction  restraining  further  proceedings  in  a 
certain  special  proceeding  pending  in  this  court  for  the  discharge 
of  the  defendant  Cutting  as  trustee  under  the  will  of  Charles  Ken- 
nedy Hamilton,  and  to  restrain  further  proceedings  in  a  certain 
special  proceeding  pending  in  the  surrogate's  court  of  the  county  of 
New  York  for  the  discharge  of  the  defendant  Hamilton  as  trustee 
onder  the  same  will.  This-  action  is  brought  by  the  guardian  ad 
litem  of  an  infant  daughter  of  Charles  Kennedy  Hamilton  against 
the  trustees  of  a  certain  trust  created  for  the  benefit  of  such  daughter 
by  the  will  of  said  Hamilton,  for  an  accounting  of  said  trustees, 
Cutting  and  Hamilton,  and  their  co-trustee,  Faber,  and  for  a  stay 
of  the  proceedings  before  recited  pending  the  determination  of  the 
action,  and  for  the  removal  of  said  trustee  Faber  from  such  otlice 
and  disqualifying  his  brother,  who  was  named  as  a  substitute  in  the 
will.  It  is  claimed  that  the  testator,  Hamilton,  was  interested  in 
the  stocks  of  certain  companies  consolidated  into  the  American  Beet- 
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Sugar  Oompanj',  in  which  companieB  bo  consolidated  the  defendant 
trustees  were  individually  interested,  and  that  by  such  consolidation 
the  estate  of  decedent,  Hamilton,  did  not  receive  its  fair  and  proper 
proportion  of  cash  and  stock  in  the  American  Beet-Sugar  Company. 
It  is  claimed  that  an  investigation  into  the  facts  and  circumstances 
of  the  transfer  of  the  various  companies  to  the  consolidated  com- 
pany, the  American  Beet-Sugar  Company,  will  be  necessary,  and 
it  would  seem  that  such  claim  is  well  founded.  To  avoid  the  ne- 
cessity of  going  through  the  facts  of  this  transfer  and  consolidation 
npon  the  accounting  of  each  trustee  in  a  sep&rate  proceeding,  and 
the  repetition  of  the  evidence,  which  must  necessarily  be  rather 
lengthy,  and  for  the  purpose  of  avoiding  the  depletion  of  the  trust 
fund,  which  such  proceedings  would  undoubtedly  entail,  an  injunc- 
tion restraining  these  pioceedings  is  now  sought.  The  complaint 
herein  has  been  sustained  upon  demurrer,  and  the  right  of  a  cestui 
que  tmst  to  maintain  an  acticm  for  an  accounting  is  beyond  qnes- 
tion,  even  though  it  does  not  appear  that  as  a  result  thereof  any- 
thing will  be  found  due.  Frethey  v.  Durant,  24  App.  Div.  58,  61, 
48  N.  Y.  Sopp.  839;  Marvin  v.  Brooks,  94  N.  Y,  71,  80;  Reading 
V.  Haggin,  58  Hun,  450,  453,  12  N.  Y.  Snpp.  368.  It  does  not,  there- 
fore, become  necessary  to  consider  in  detail  the  facts  concerning 
the  transaction  in  question  to  ascertain  whether  or  not  the  trustees 
acted  properly.  The  power  and  right  of  a  court  to  interfere,  in  a 
proper  case,  to  restrain  judicial  proceedings,  has  frequently  been 
recognized.  Railroad  Co.  v.  Ramsey,  45  N.  Y.  637;  Schuehle  t. 
Reiman,  86  N.  Y.  270,  273;  Dinsmore  v.  Nereebeimer,  32  Hun,  204, 
306,  207.  I  think  it  proper  in  this  case  that  the  injunction  should 
issue.  The  motion  is  granted,  with  f  10  costs  to  plaintiff  to  abide 
the  event 
Motion  granted,  with  f  10  costs  to  plaintiff  to  abide  event 


(09  App.  Dlv.  288.) 

MOWBRAY  T.  BROOKLYN  HEIGHTS  R.  CO. 

(Sapreme  Comrt,  Appellate  Division,  Second  Department    March  27,  1901.> 

L   STREBT   RaILHOADS— iNJtTRT  AT   CROSS  fSa — CONTRTBtlTOHT  NEOLTGEIfClt. 

The  plaintiff  was  driving  slowly  on  a  street  -which  crossed  defendant's 
tracks.  As  plaintiff  got  within  8  or  10  feet  of  the  first  track,  he  saw  a  car 
coming  rapidly,  about  200  feet  away.  He  kept  on,  and  just  as  his  horses 
reached  the  second  track  noticed  that  the  car  was  approaching  very  fast 
on  that  track.  He  whipped  up  his  horses  to  get  across  the  track,  but 
the  bind  wheels  of  the  carriage  were  struck,  and  the  plaintiff  injured. 
Held  not  sufficient  to  show  that  the  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law. 

9L  Same— Dauaoes. 

Where  the  negligence  of  a  street-car  company  caused  a  man  50  years 
of  age  to  receive  permanent  Injuries,  which  grew  progressively  worse,  an<l 
required  the  expenditure  of  $<)4K)  for  physician's  services,  a  verdict  for 
$3,500  damages  was  not  excessive. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Andrew  ^Mowbray  against  the  Brooklyn  Heights  Rail- 
road Company.    From  a  judgment  in  favor  of  the  plaintiff,  and  from 
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an  order  denying  a  motion  for  a  new  trial,  defendant  appeals.    Af- 
firmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWAKD,  HmSCSH- 
BERG,  JENKS,  and  SEWELIi,  JJ. 

John  L.  Wells,  for  appellant. 
Charles  J.  Patterson,  for  respondent. 

WOODWARD,  J.  This  is  an  action  to  recover  damages  for  per- 
sonal injuries,  alleged- to  have  been  sustained  through  the  negligence 
of  the  defendant.  There  was  a  conflict  of  evidence  as  to  the  cir- 
cumstances surrounding  the  accident,  but  if  we  accept  the  statement 
most  favorable  to  the  plaintiff,  who  has  the  verdict  of  a  jury,  there 
can  be  no  doubt  of  his  right  to  recover.  The  accident  occurred  at 
the  intersection  of  Pulton  and  Carlton  avenues,  in  the  borough  of 
Brooklyn.  The  plaintiff  was  crossing  Fulton  avenue,  driving  a  team 
attached  to  a  light  covered  carriage.  He  was  driving  at  a  slow  pace, 
described  by  the  witnesses  as  a  "jog,"  and,  when  within  about  8  or 
10  feet  of  the  downtown  track  of  the  defendant's  railroad,  he  looked 
to  the  westward,  and  saw  defendant's  car  approaching  at  a  rapid  rate. 
It  was  at  that  time  from  175  to  200  feet  distant,  and  was  approach- 
ing a  crossing  where  the  defendant  owed  the  duty  of  having  its  car 
under  control.  The  plaintiff  continued  on  over  the  crossing.  Just 
as  his  horses  reached  the  uptown  track  he  looked  again.  The  car 
continued  to  approach,  still  traveling,  as  he  says,  very  fast,  upon 
the  uptown  track.  At  this  point  he  reached  for  his  whip,  and  struck 
the  horses,  for  the  purpose  of  getting  out  of  the  way;  but  he  was  a 
little  too  late,  the  defendant's  car  striking  the  rear  wheel  of  the  car- 
riage, throwing  the  plaintiff  out,  and  causing  the  injuries  complained 
of  in  this  action.  It  has  never  been  held  in  this  state,  so  far  as  we 
are  aware,  that  it  is  n^ligent,  as  a  matter  of  law,  for  a  person  driv- 
ing npon  the  highways  to  attempt  to  cross  in  front  of  an  advancing 
car  under  the  circumstances  described  by  the  plaintiff  and  his  wit- 
nesses, and  it  was  therefore  a  question  of  fact  to  be  determined  by 
the  jury.  The  rule  of  law  was  correctly  stated  by  the  court  at  trial 
term.  There  was  no  exception  to  the  charge,  and  the  verdict  of  the 
jury  upon  this  point  is  conclusive.  See  Weidinger  v.  Railroad  Co., 
40  App.  Div.  197,  57  N.  Y.  Supp.  851. 

We  are  unable  to  concur  in  the  suggestion  that  the  damages 
awarded  by  the  jury  are  excessive.  The  evidence  warrants  the  con- 
clusion that  the  plaintiff,  a  man  about  50  years  old  at  the  time  of 
the  accident,  has  been  permanently  injured;  that  his  condition  has 
been  growing  progressively  worse  from  the  time  of  the  accident.  He 
has  contracted  doctor  bills  aggregating  nearly  $600,  and  a  verdict 
for  $3,500  is  not  so  unreasonable  as  to  warrant  this  court  in  inter- 
posing its  judgment  for  that  of  the  jury. 

We  do  not  discover  that  the  defendant  has  any  reason  to  complain 
of  the  ruling  of  the  court  in  reference  to  the  testimony  of  plaintiff's 
physicians  as  to  his  condition  at  the  time  of  the  trial.  The  motion 
to  strike  out  was  not  proper  at  the  time  it  was  made,  and  subse- 
quently one  of  plaintiff's  physicians  testified  as  to  the  nature  and  ez- 
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tent  of  the  injuries  received  by  the  plaintiff  in  a  subsequent  accident. 
The  trial  court  instructed  the  jury  that  they  were  not  to  take  into 
consideration  any  injuries  sustained  by  the  plaintiff  in  the  subse- 
quent accident,  and  tiie  evidence  fully  disclosed  the  condition  of  the 
plaintiff  down  to  the  time  of  the  second  accident.  The  trial  appears 
to  have  been  conducted  with  due  regard  to  the  rights  of  the  defend- 
ant, and  the  judgment  should  be  aflQrmed. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.    All 
concur. 


(58  App.  Dlr.  473.) 

FliEISHBR  V.  FARMERS'  LOAN  &  TRUST  00. 

(Supreme  Court,  Appellate  Division,  First  Department.    March  22,  1901.) 

Railroad  Mortgaok— Bonds— IssnB—TRusTKK'g  Authoritt. 

A  railroad  mortgage  proTlded  that  the  proceeds  of  the  bonds  secured 
thereby  might  be  paid  into  the  trustee's  hands,  and  by  it  disbursed,  or 
that  the  bonds  might  be  delivered  in  specie  to  the  mortga$;or  on  receipt 
of  a  statement  of  the  purposes  to  which  the  proceeds  of  such  bonds  were 
to  be  applied,  in  which  latter  event  the  trustee  was  not  bound  in  any  way 
to  look  to  the  application  of  the  proceeds  of  the  sale  of  the  bonds.  The 
trustee  certified  and  Issued  to  the  mortgagor  all  the  bonds  specified  In 
the  mortgage  on  receiving  statements  that  the  purposes  for  which  the 
bonds  were  to  be  appropriated  and  used  were  the  construction  of  the 
line,  the  discharge  of  the  railroad  company's  obligations,  and  for  other 
purposes  of  its  organization.  Held,  that  such  statements,  though  not 
specIBcally  describing  the  purposes  for  which  the  proceeds  of  the  bonds 
were  to  be  applied,  authorized  the  trustee's  action  In  issuing  them. 

Appeal  from  special  term.  New  York  county. 

Action  by  Benjamin  W.  Fleisher  against  the  Farmers'  Loan  & 
Trust  Company  for  failure  to  comply  with  the  terms  of  a  mortgage. 
From  a  judgment  in  favor  of  defendant,  plaintiff  appeals.    Affirmed. 

The  action  was  brought  against  a  trustee  of  a  railroad  mortgage.  The 
defendant,  in  its  answer,  sets  up  that  whatever  cause  of  action,  if  anv.  Is 
stated  in  the  complaint,  was  barred  by  the  6  or  10  years'  statutory  limitation. 
The  plaintiff  was  required  by  order  to  reply  to  the  answer,  which  he  did  by 
setting  up,  in  substance,  tbat  20  years  had  not  elapsed  since  the  cause  of  action 
arose,  and  that  the  action,  being  upon  a  sealed  Instrument,  was  not  barred  by 
the  statute  of  limitations.  The  defendant  demurred  to  the  reply,  and  the 
demurrer  was  overruled,  and  the  Judgment  appealed  from  entered.  Omitting 
reference  to  merely  formal  matters  of  the  plaintiff's  right  to  stand  in  court 
and  of  the  organization  of  the  several  corporations  referred  to  In  the  com- 
plaint. Its  important  allegations  are:  That  the  Willamette  Valley  &  Coast 
Railroad  Company  received  authority  to  construct  and  operate  a  line  of  rail- 
road In  the  state  of  Oregon,  and  received  a  grant  from  that  state  of  certain 
lands  and  the  right  to  become  the  owner  of  the  stocli  of  two  other  corporations 
of  the  state  of  Oregon;  the  land  amounting  to  about  850,000  acres;  the  land 
and  stocks  to  be  acquired  by  the  Willamette  Valley  &  Coast  Railroad  Com- 
pany upon  the  payment  of  $600,000.  That  the  Oregon  Pacific  Railroad  Com- 
pany had  authority  from  the  state  of  Oregon  to  construct  and  operate  a  line 
of  railroad  from  a  point  In  the  state  of  Oregon  to  a  point  In  the  state  of 
Idaho,  and  to  construct  and  operate  the  railroad  of  the  Willamette  Valley  & 
Coast  Railroad  Company,  and  by  lease,  consolidation,  or  otherwise  to  consti- 
tute such  line  of  railroad  a  part  of  the  line  of  the  Oregon  Pacific  Railroad  Com- 
pany, and  to  construct  and  otherwise  acquire  water  craft,  and  operate  the 
same  on  the  ocean  between  certain  points.  That  the  Oregon  Pacific  Railroad 
Company  executed  and  delivered  to  the  defendant  herein,  the  Farmers'  Loan 
&  Trust  Company,  15,000  first  mortgage  land  grant  sinking  fund  gold  bonds. 
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«acb  payable  to  the  bearer,  and  each  for  the  sum  of  $1,000,  wltb  interest  pay- 
able at  certain  times,  the  aggregate  of  such  bonds  being  $15,000,000.  That 
snch  bonds  were  executed  and  delivered  to  the  Farmers'  Loan  &  Trust  Com- 
pany, and  as  collateral  to  snch  bonds  the  Oregon  Pacific  Railroad  Company 
and  the  Willamette  Valley  &  Coast  Railroad  Company,  on  or  about  October  1, 
1880,  to  secure  the  application  of  the  proceeds  of  the  sale  of  the  bonds  and  the 
payment  of  the  Interest  and  principal  thereon  as  the  same  should  become  due, 
executed  and  delivered  to  the  Farmers*  Loan  &  Trust  Company  a  first  mort- 
gage or  trust  deed,  covering  "all  and  singular  their  and  each  of  their  lands, 
railroads,  property,  real  and  personal,  and  franchises,  'nrhatsoever  and  where- 
soever, then  owned  or  thereafter  to  be  acquired.  In  trust  for  the  persons  who 
should  become  the  holders  of  said  bonds,  'with  the  stipulations,  covenants,  and 
conditions  therein  contained,  *  *  '  *  so  as  to  secure  to  them  and  for  their 
benefit  as  well  the  due  and  proper  application  of  the  proceeds  of  said  bonds 
to  the  payment  of  the  said  $liOO.UOO  upon,  and  the  acquisition  of  an  unincum- 
bered title  to,  the  said  land  grant,  •  *  «  and  the  construction  and  equip- 
ment of  the  proposed  line  of  railroad  in  said  mortgage  described  and  conveyed, 
as  the  payment  of  the  interest  and  principal  thereof  as  and  when  the  same 
should  become  due."  That  the  "said  Farmers*  Loan  &  Trust  Company,  for 
the  purpose  of  signifying  its  acceptance  of  the  trust,  and  to  secure  to  the 
persons  who  should  become  the  holders  of  the  said  bonds  the  benefit  of  the 
security  of  the  stipnlationa,  covenants,  and  conditions  therein  contained," 
tlid  Join  in  said  mortgage  under  its  band  and  seal.  That  on  October  1,  ISSO, 
neither  the  Oregon  Pacific  Railroad  Company  nor  the  Willamette  Valley  & 
Coast  Railroad  Company  had  constructed  or  owned  any  line  of  railroad  what- 
soever, and  neither  of  said  railroad  companies  had  any  property  of  value 
which  pasa^  onder  or  became  bound  by  the  lien  of  the  said  mortgage  or  deed 
of  trust,  except  the  franchise  and  land  grant  of  the  Willamette  Valley  & 
Coast  Railroad  Company,  and  its  right  by  payment  of  the  sum  of  $1)00,000  to 
become  the  owner  of  the  shares  of  stock  above  referred  to  and  the  land 
granted.  That  the  Farmers'  Loan  &  Trust  Company,  by  the  acceptance  of 
the  trust,  and  for  the  benefit  of  the  plaintiff  and  those  who  should  become 
owners  of  the  bonds  referred  to,  covenanted.  In  substance  and  legal  effect, 
that  it  would  retain  the  custody  of  the  whole  Issue  of  bonds,  or  the  proceeds 
of  the  sale  or  other  disposition  of  the  same,  and  pay  or  deliver  the  same  to 
the  Oregon  Pacific  Railroad  Company  upon  the  request  in  writing  of  the  said 
Oregon  Pacific  Railroad  Company,  or  its  president  and  executive  committee, 
specifying  the  purpose  or  purposes,  in  connection  with  the  payment  of  said 
■sum  of  $(«)0,000,  and  the  woric  of  such  construction  and  equipment  for  which 
-said  bonds,  or  the  proceeds  thereof,  were  to  be  appropriated  or  used,  and  then 
■only  at  the  rate  of  25  bonds,  or  the  proceeds  thereof,  per  mile  of  railroad  con- 
.fitructed  and  equipped,  or  In  course  of  construction  and  equipment,  from  time 
to  time  as  and  when  the  work  on  the  same  progressed;  and  especially  that 
-out  of  the  first  3.250  of  said  bonds,  or  the  proceeds  thereof,  the  said  incum- 
brance of  $000,000  upon  the  said  land  grant  of  about  850.000  acres  should  be 
satisfied,  and  130  miles  of  said  railroad  as  projected  should  be  built,  con- 
structed, and  equipped,  and  that  the  surplus  of  suc-U  bonds,  or  the  proceeds 
thereof,  should  be  applied  or  used  for  the  acquisition  of  water  craft  That 
the  Farmers*  Loan  &  Trust  Company  covenanted  with  the  Willamette  Valley 
A  Coast  Railroad  Company  and  the  Oregon  Pacific  Railroad  Company,  for  the 
sole  use  and  benefit  of  the  plaintiff  and  such  other  persons  who  should  become 
the  holders  of  the  bonds  purporting  to  be  secured  thereby,  that  it,  the  Farm- 
ers' Loan  &  Trust  Company,  would  not  certify  and  issue  and  deliver  to  the 
said  Oregon  Pacific  Railroad  Company,  or  cause  or  pei-mlt  to  be  issued  by  it, 
the  said  15,000  bonds,  or  any  of  them,  except  as  therelni>efore  stated;  and 
that  the  Farmers'  Loan  &  Trust  Company  would  use  all  reasonable  diligence 
to  secure  the  due  and  proper  application  of  the  bonds,  or  the  proceeds  thereof, 
to  the  purpose  and  purposes  aforesaid,  and  that  it  would  only  pay  over  the 
proceeds  upon  the  written  request  of  the  railroad  company  and  Its  president 
and  executive  comrinittee,  accompanied  with  a  written  statement  specifying 
the  purpose  or  purposes  connected  with  the  satisfaction  of  the  debt  of  $(J00.- 
000  necessary  to  perfect  the  title  to  and  lien  of  said  mortgage  upon  said  land 
grant  and  the  work  of  construction  and  equipment  of  the  130  miles  of  rail- 
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way;  and  that  the  trnst  company  would  use  all  reasonable  diligence  to 
obtain,  secure,  and  enforce  out  of  the  first  8,250  bonds,  or  the  proceeds  thereof, 
in  tbe  first  place  to  be  issued  or  delivered  or  paid  to  said  Oregon  Pacific  Uall- 
roftd  Company,  the  payment  by  that  company  of  $600,000  upon  the  land  grant, 
and,  in  the  second  place,  the  building,  constructing,  and  equipping  of  the 
first  130  miles  of  projected  railroad,  and  that  the  surplus  only,  if  any,  should 
be  used  or  applied  by  said  railroad  company  to  the  acquisition  of  water  craft, 
to  the  end  that  the  said  bonds  and  the  proceeds  thereof  should  be  used  and 
applied  only  to  and  for  the  purchase,  construction,  and  enhancement  of  the 
property  upon  which  they  purported  to  be  secured,  and  in  the  manner  In 
said  mortgage  particularly  specified.  The  complaint  then  proceeds  to  set  forth 
a  breach  of  an  alleged  corenant  by  the  Farmers'  Loon  &  Trust  Company,  and 
to  aver  that  it  did  not  keep  and  perform  Its  covenant  and  agreement,  but,  hav- 
ing had  deposited  with  It  ail  the  bonds  secured  by  the  mortgage,  it  did  not 
require  nor  receive  from  the  Oregon  Pacific  Kailroad  Company  a  statement  of 
the  purposes  for  which  the  bonds  were  to  be  appropriated  or  used  as  in  and 
by  said  mortgage  required,  or  any  statement  in  writing  other  than  the  dec- 
laration that  the  pui-poses  for  which  said  bonds  are  to  be  appropriated  or 
used  are  the  purchase  of  necessary  materials  and  construction  of  Its  lines, 
and  the  discharge  of  its  obligations,  and  for  other  purposes  of  its  organization; 
that,  without  requiring  or  receiving  any  other  statement,  the  defendant,  on  or 
about  May  81,  1881,  certified  and  delivered  to  the  Oregon  Pacific  Railroad  Com- 
pany, to  be  Issued  and  sold,  3,250  of  said  bonds,  although  at  that  time  what- 
ever right  the  Willamette  Valley  &  Coast  Railroad  Company  had  to  acquire 
the  lands  had  expired,  which  the  defendant  well  knew,  and,  as  a  consequence, 
parting  with  this  amount  of  bonds  by  the  defendant  was  a  breach  of  cov- 
enant. The  complaint  tlien  sets  forth  the  delivery  by  the  defendant  to  the 
Oregon  Pacific  Railroad  Company  of  other  amounts  of  bonds  at  different  times, 
without  receiving  any  other  statement  of  the  purpose  for  which  the  bonds 
appropriated  were  to  be  used,  except  such  as  are  in  the  precise  terms  of  the 
certificate  or  statement  previously  quoted.  It  then  alleges  that  the  Oregon 
Pacific  Railroad  Company  was  wholly  Insolvent,  and  fell  Into  default  In  the 
payment  of  Interest  at  a' certain  time;  that  the  mortgage  was  foreclosed  by 
the  defendant,  as  the  trustee  thereof;  and  that  upon  the  sale  of  the  mort- 
gaged property  prior  liens  exhausted  aU  the  proceeds  of  sale,  and  the  plaintiff's 
bonds  became  worthless.  It  is  further  alleged  that  when  the  Flarmers'  Loan 
&  Trust  Company  became  a  party  to  the  mortgage,  and  executed  the  same, 
It  assumed  the  duties  thereby  Imposed  upon  it,  and  entered  into  the  covenants 
and  agreements  therein  contained,  knowing  and  Intending  that  all  persons  pur- 
chasing any  of  the  bonds  purporting  to  be  secured  thereby.  Including  the  plain- 
tiff, would  rely  upon  the  said  trustee  to  enforce  all  the  stipulations  of  the 
mortgage  so  as  to  secure  the  due  application  of  the  bonds  to  be  issued  under 
said  mortgage,  or  the  proceeds  thereof,  to  the  purposes  therein  mentioned,  to 
wit,  to  the  payment  of  tlie  purchase  money  for  said  land  grant,  and  to  per- 
fecting the  title  thereto,  and  the  lien  of  said  bonds  thereon,  and  to  the  acqui- 
sition, construction,  and  enhancement  of  the  property  upon  which  the  said 
mortgage  purported  to  be  secured. 

Annexed  to  the  complaint  Is  what  purports  to  be  a  copy  of  the  mortgage. 
It  is  executed  by  the  Orejron  Pacific  Railroad  Company,  party  of  the  flrsl 
part,  the  Farmers'  Loan  &  Trust  Company,  party  of  the  second  part,  and  the 
.  Willamette  Valley  &  Coast  Raih-oad 'Company,  party  of  the  third  part.  Its 
provisions  Important  In  the  consideration  of  the  case  state  the  relations  of 
the  Willamette  Valley  &  Coast  Railroad  Company  with  the  OreRou  Pacific 
Railroad  Company,  and  they  are  sulistantlaliy  the  same  as  stated  In  the  com- 
plaint. A  fonn  of  the  bonds  to  be  issued  is  Incorporated  In  the  body  of  the 
mortgage,  and  upon  each  bond  were  indorsed  certain  conditions;  those  ma- 
terial to  the  present  discussion  being  as  follows:  "Fourth.  That  the  party 
of  the  first  part  (that  Is,  the  Oregon  Pacific  Railroad  Comjinny)  shall  and 
will,  and  It  hereby  covenants  and  agrees  to,  apply  the  net  proceeds  arising 
from  the  sale  of  the  bonds  secured  by  this  Indenture  in  the  first  place  to  the 
liquidation  and  discharge  of  the  herein-mentlonetl  incumbrance,  amounting 
to  ?C00,O0O,  or  thereabouts,  now  existing  upon  the  land  grant  known  as  the 
'grant  of  the  Willamette  Valley  &  Cascade  Mountain  Wagon-Road  Com- 
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pany,'  and  Bnbseqnently  to  the  bnlldlng,  grading,  and  otberwtee  constmcting 
the  line  of  the  said  railroad,  as  the  same  may  have  been  or  may  be  surveyed 
and  laid  out,  and  for  the  full  and  complete  furnishing  and  equipping  of  the 
said  railroad,  and  the  purchasing  and  procuring  of  locomotives,  engines, 
cars,  and  other  proper  equipment  and  rolling  stock,  and  other  proper  and  suit- 
able appurtenances  for  the  said  railroad,  and  the  erection  of  depots,  station 
houses,  and  such  other  buildings  as  may  be  suitable  and  proper  for  the 
same;  and  also  for  the  purchasing,  famishing,  equipping,  and  operating  of 
such  steamships,  steamers,  barges,  ferryboats,  and  other  water  craft  as  may 
be  suitable  and  proper  for  the  carrying  out  of  the  purposes  for  which  the 
party  of  the  first  part  was  Incorporated,  or  any  of  them;  and  also  (or  snch 
other  and  further  purposes  as  may  enable  the  party  of  the  first  part  to  en- 
gage In  the  other  enterprises  and  purposes  for  which  It  has  been  so  incor- 
porated; and,  further,  that- the  proceeds  of  the  Issue  of  the  said  bonds  to 
the  extent  of  three  million  two  hundred  and  fifty  thousand  dollars  of  prin- 
cipal shall  be  applied,  in  the  first  place,  to  the  satisfaction  of  the  said  in- 
cumbrance, and  to  the  building,  constructing,  and  equipping  of  the  first  one 
hundred  and  thirty  miles  of  the  said  railroad  from  the  ocean  eastward;  in 
ease  of  surplus,  to  the  acquiring  of  necessary  water  craft  Fifth.  That  the 
party  of  the  first  part  shall  and  will,  and  It  hereby  covenants  and  agrees. 
after  the  said  bonds  have  been  duly  executed  by  and  on  behalf  of  the  party 
of  the  first  part  to  deposit  the  same  with  the  party  of  the  second  part,  to  be 
certified  and  issued  from  time  to  time  as  the  same  may  be  sold  or  otherwise 
disposed  of;  and  the  said  trustees  may  certify  and  issue  any  of  said  bonds 
at  any  time  on  the  request  of  the  party  of  the  first  part,  or  of  its  president, 
in  writing,  and  the  net  proceeds  which  may  be  realized  on  the  sale  of  the 
said  bonds  shall  be  paid  over  to  and  remain  In  the  hands  of  the  said  trustee 
for  the  purpose  above  enumerated,  and  shall  be  paid  out  only  on  the  writ- 
ten order  or  request  of  the  executive  committee  of  the  board  of  directors  of 
the  party  of  the  first  part,  or  of  a  majority  of  the  said  committee,  in  which 
order  or  request  the  president  or  acting  president  of  the  party  of  the  first 
part  shall  include  a  written  statement  or  memorandum  declaring  the  pur- 
pose or  purposes  for  which  the  proceeds  of  the  said  bonds  so  ordered  to  be 
paid  over  are  to  be  appropriated  or  iised:  provided,  however,  that  In  case 
the  party  of  the  first  part  shall  desire  to  apply  any  of  the  said  bonds  for 
the  purposes  of  Its  Incorporation  without  converting  the  same  into  money, 
then  and  In  that  case  It  shall  furnish  the  said  trustee  with  a  like  written 
order  or  request  of  the  said  executive  committee,  or  of  a  majority  thereof. 
In  which  the  said  president  or  acting  president  shall  Join,  which  shall  Include 
a  written  statement  or  memorandum  declaring  the  purpose  or  purposes  for 
which  the  said  bonds  are  to  be  appropriated  or  used,  and  In  such  case  the 
said  trustee  shall  certify.  Issue,  and  deliver  the  said  bonds.  It  shall  he  the 
duty  of  the  president  and  secretary  of  the  party  of  the  first  part  to  furnish 
the  said  trustee  with  a  written  certificate,  under  the  seal  of  the  said  corpo- 
ration, of  the  names  and  residences  of  the  persons  constituting  snch  execu- 
tive committee,  which  certificate  shall  be  conclusive  evidence  for  the  said 
trustee  of  the  fact  that  the  persons  so  named  constitute  and  compose  snch 
executive  committee,  until  It  shall  be  notified  in  like  manner  of  the  appoint- 
ment of  other  persons  in  their  room  and  stead.  Nothing  herein  contained 
shall  be  so'construed  as  requiring  the  said  trustee  to  inquire  into  the  ap- 
plication 'bt  the  funds  or  of  the  bonds?  which  It  may  deliver  over  on  the  re- 
ceipt of  such  orders  or  requests  as  aforesaid."  It  is  provided  In  the  mort- 
gage (seventeenth  clause)  that  the  party  of  the  second  part  (the  defendant) 
and  Its  successor  or  successors  in  the  trust  thereby  created  shall  be  respon- 
sible only  for  reasonable  dlllepnop  In  the  manaErement  thereof.  It  appears 
by  the  complaint  that  all  the  bonds  were  issued  directly  to  the  Oregon  Pa- 
cific Railroad  Company,  and  that  none  of  the  proceeds  thereof  were  re- 
tained or  came  into  the  hands  of  the  Farmers*  liOan  &  Trust  Company. 

Argued  before  VAN  BRTJNT,  P.  J.,  and  HATCH,  RUMSEY,  PAT- 
TERSON, and  ENGRAHAM,  JJ. 

Silas  W.  Pettit,  for  appellant 
David  McClure,  for  respondent. 
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PATTERSON,  J.  Although  the  more  immediate  subject  of  dls- 
cassion  upon  this  appeal  related  to  the  cause  of  action  attempted 
to  be  set  up  in  the  complaint  being  on  a  sealed  instrument,  and 
hence  not  barred  by  the  statute  of  limitations,  20  years  not  having 
elapsed  since  the  cause  of  action  accrued,  as  set  forth  in  the  reply 
to  the  answer,  nevertheless,  the  scope  of  the  inquiry  we  must  make 
is  much  broader,  and  extends  to  the  ascertainment  of  the  sufficiency 
of  the  complaint  upon  the  plaintiff's  own  theory  of  the  action.  It 
is  admitted  that  the  demurrer  to  the  reply  searches  the  whole  record, 
and  that  judgment  must  be  rendered  against  the  party  who  com- 
mitted the  first  fault  in  pleading  in  matter  of  substance.  The  plain- 
tiff claims — and,  we  think,  correctly — that  it  was  the  intention  of 
the  pleader,  in  drafting  the  complaint,  to  declare  upon  a  sealed  in- 
strument. There  is  no  express  covenant  in  terms  made  by  the  de- 
fendant, but  it  is  apparent  from  the  text  of  the  instrument  and  the 
conditions  indorsed  upon  the  bond  that  there  was  an  intention  of 
the  trust  company  to  bind  itself  by  contract  under  seal  to  require 
something  to  be  done  for  the .  protection  of  the  bondholders  before 
it  parted  with  bonds  to  the  mortgagor.  The  argument  of  the  plain- 
tiflf  seems  to  be  that  there  is  a  covenant,  if  not  strictly  an  express 
one,  with  the  bondholders, — one  arising  by  implication  of  law  enforce- 
able by  them,  it  being  for  their  benefit;  that,  if  there  is  an  implied 
covenant,  an  action  may  be  maintained  (Booth  v.  Mill  Co.,  74  N.  Y. 
15),  that  made,  by  the  trust  company  with  the  Oregon  Company  be- 
ing regarded  necessarily  as  made  for  those  who  should  become  bond- 
holders. The  action  of  covenant  lies  upon  contracts  under  seal 
either  for  the  nonpayment  of  money  or  for  not  doing  or  forbearing 
some  other  act.  Grab.  Prac.  (2d  Ed.)  84.  It  lies  upon  a  covenant 
not  expressed  in  words,  but  which  will  be  implied  from  the  terms 
of  the  sealed  instrument  (Kent  v.  Welch,  7  Johns.  258;  Booth  v. 
Mill  Co.,  supra);  and,  while  there  is  here  no  direct  privity  in  terms 
between  the  plaintiff  and  other  bondholders  and  the  trust  company, 
yet  it  .is  argued  a  covenanted  duty  manifestly  intended  for  their 
benefit  may  be  enforced  by  them  (Van  Schaick  v.  Bailroad  Co.,  49 
Barb.  409;  Coster  v.  Mayor,  etc.,  43  N.  Y.  399).  But  covenants  are 
not  to  be  inferred  in  a  contract  under  seal,  unless  it  clearly  appears 
in  the  contract  that  the  party  against  whom  the  implication  is 
sought  to  be  made  has  plainly  intended  to  do  the  act  in  respect  of 
which  a  covenant  is  sought  to  be  implied.  Hornbostel  v.  Kinney, 
110  N.  Y.  94,  17  N.  E.  666.  Technically  speaking,  the  action  of 
covenant  at  common  law  might  not  be  brought  against  the  Farmers' 
Loan  &  Trust  Company  on  this  instrument.  There  is  no  express 
covenant  in  terms  made  by  the  Farmers'  Loan  &  Trust  Company, 
and  an  implied  covenant  can  be  raised  only  out  of  or  in  connection 
with  some  express  promise;  but,  nevertheless,  the  obligation  assumed 
by  the  trust  company  to  the  bondholders  arises  out  of  the  sealed  in- 
stmment.  It  is  not  merely  the  ordinary  obligation  of  a  trustee  to  the 
persons  for  whose  benefit  a  trust  is  created.  It  is  a  particular  and 
precise  obligation  arising  out  of  specific  necessary  requirements  of  the 
sealed  instrument;  and  the  practical  question  upon  the  record  now  be- 
fore ns  is,  what  obligations  were  assumed  by  the  defendant  under  the 
terms  and  conditions  upon  which  it  accepted  and  undertook  the  trust 
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created  by  the  Willamette  Valley  &  Coast  Railroad  Con^aay  and  the 

Oregon  I'acific  Kailroad  Company?  Whether  an  action  in  covenant 
at  the  common  law  would  lie  is  not  the  question,  but  it  is  whether  the 
duty  and  obligation  of  the  Farmers'  Ixian  &  Trust  Company  to  those 
who  should  become  purchasers  of  bonds  is  one  arising  out  of  the 
terms  of  a  sealed  instrument.  We  think  it  clear  that  they  have 
their  origin  in  that  instrument,  and  exist  by  virtue  of  it,  and  not 
othei'wise.  But  the  allegations  of  the  complaint  as  to  the  claimed 
nature  of  that  duty  and  obligation  are  controlled  by  the  conditions 
and  provisions  of  the  mortgage,  and,  examining  those  conditions 
and  provisions,  and  giving  effect  to  all  of  them,  so  far  as  may  be, 
we  conclude  that  an  action  will  lie  only  in  the  event  of  the  Farmers' 
Loan  &  Trust  Company  having  issued,  bonds  to  the  Oregon  Pacific 
Kailroad  Company  without  requiring  tlie  statement  called  for  by 
the  terms  of  the  mortgage  as  a  necessary  preliminary  to  the  right 
of  the  last-named  company  to  receive  the  bonds.  Express  provision 
is  made  in  the  mortgage  for  disposing  of  the  bonds  in  either  one 
of  two  ways.  The  proceeds  of  the  sale  of  the  bonds  might  have 
been  paid  into  the  defendant's  hands,  and  disbursed  by  it,  in  which 
event  possibly,  as  the  plaintiff  claims,  a  duty  might  be  inferred  mak- 
ing it  incumbent  upon  the  defendant  to  see  that  the  moneys  real- 
ized from  the  sale  of  the  bonds  were  paid  out  not  only  for  the  pur- 
poses, but  in  the  order,  in  which  the  Oregon  Pacific  Railroad  Company 
promised  to  apply  them.  But  the  Oregon  Pacific  Railroad  Comjmuy 
had  the  right  of  delivery  to  it  of  the  bonds  in  specie,  in  which  event, 
as  expressly  stipulated  in  the  mortgage,  the  defendant,  the  trust 
company,  was  not  bound  in  any  way  to  look  to  the  application  of 
the  proceeds  of  the  sale  of  the  bonds.  The  words  "any  bonds,"  as 
used  in  the  mortgage  in  connection  with  a  delivery  to  the  railroad 
company,  must  be  construed  as  meaning  all  bonds  from  the  indefi- 
nite and  unlimited  choice  given  the  Oregon  Company  to  require 
delivery  to  be  made  to  it.  Such  bonds  being  so  delivered,  there 
could  be  no  breach  of  the  contract  by  the  defendant  if  it  received, 
prior  to  the  delivery  of  the  bonds  to  the  Oregon  Pacific  Railroad 
Company,  a  statement  of  the  purposes  to  which  the  proceeds  of  such 
bonds  were  to  be  applied.  It  is  alleged  in  the  complaint  that  im- 
mediately preceding  each  delivery  of  bonds  by  the  defendant  to  the 
Oregon  Pacific  Railroad  Company  a  statement  in  a  certain  form 
was  given  by  it  to  the  defendant,  and  upon  a  critical  examination 
of  the  terms  of  the  mortgage  we  are  satisfied  that,  there  being  no 
obligation .  on  the  part  of  the  defendant  to  look  to  the  application 
of  proceeds,  such  statement  was  sufllcient  to  protect  the  defendant, 
and  therefore  that  the  plaintiff,  while  claiming  in  his  complaint  a 
breach  of  a  particular  requirement  of  the  instrument,  has,  at  the 
same  time,  shown  a  performance  of  it. 

Our  attention  has  been  called  to  an  opinion  of  the  learned  judge 
of  the  circuit  court  of  the  United  States  (Frismuth  v.  Trust  Ck). 
[C.  C]  03  Fed.  5-9)  giving  a  general  construction  to  the  very  mort- 
gage now  before  us.  We  agree  in  the  main  with  the  view  taken  of 
the  duties  of  the  trustee  as  stated  by  that  learned  judge,  but  we  do 
not  construe  particular  provisions  of  the  mortgage  as  he  does.  Ac- 
cording to  the  condition  of  the  mortgage  under  which  these  bonds 
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were  issued,  there  was  no  duty  of  sapervision  of  the  trustee,  such 
«8  would  require  it  to  see  to  the  appropriation  of  the  money  real- 
ized by  their  sale.  To  import  such  an  obligation  is  to  contradict 
the  provision  of  the  mortgage.  Nor  do  we  think  that  the  state- 
ments delivered  by  the  Oregon  Pacific  Railroad  Company,  and  upon 
which  the  bonds  were  issued,  are  eo  vague  and  indefinite  in  their 
declarations  as  to  have  required  the  trustee  to  refuse  to  deliver  the 
bonds  upon  them.  It  is  provided  in  the  mortgage  that  the  bonds 
were  to  be  issued  for  purposes  of  the  railroad  company.  Some  of 
the  purposes  are  expressed;  others  are  left  general  and  indefinite. 
By  the  fourth  paragraph  of  the  conditions  "to  be  indorsed  on  bond," 
incorporated  in  the  mortgage,  the  express  purposes  are  first  enumer- 
ated. They  include  the  payment  of  the  $G00,000  to  secure  the  land 
grant,  the  grading  and  construction  of  the  line  of  the  road,  the  full 
and  complete  furnishing  and  equipment  of  the  road  and  other  specified 
object8,.and  afterwards  the  same  clause  contains  the  proAision':  "And 
also  for  such  other  and  further  purposes  as  may  enable  the  party  of 
the  first  part  to  engage  in  the  other  enterprises  and  purposes  for 
which  it  has  been  so  incorporated."  Each  of  the  statements  furnished 
to  the  defendant  before  it  delivered  any  of  the  bonds  specifically  enu- 
merates three  of  the  legitimate  purposes  for  which  they  might  be 
required  by  the  Oregon  Pacific  Railroad  Company.  No  particular 
form  of  statement  was  required,  nor  is  there  anything  which  de- 
mands a  detailed  specification  of  the  purposes  to  which  the  bonds 
are  to  be  applied,  or  an  itemized  or  inventoried  account  of  the 
amounts  so  to  be  applied.  It  is  sufficient  if  the  statements  show 
that  the  proceeds  of  the  bonds  are  to  be  applied  to  purposes  sanc- 
tioned by  the  provisions  of  the  mortgage.  Each  of  the  statements 
furnished  declares  that  the  purposes  for"  which  the  bonds  are  to  be 
appropriated  or  used  are  the  purchase  of  necessary  materials,  the 
construction  of  the  line,  and  the  discharge  of  the  obligations  of  the 
Oregon  Company.  The  generality  of  this  description  of  the  pur- 
poses for  which  the  proceeds  of  the  bonds  are  to  be  appropriated 
does  not  make  the  statement  valueless,  nor  show  that  by  its  accept- 
ance the  defendant  committed  a  breach  of  its  obligation.  If  the 
words,  "and  for  other  purposes  of  its  organization,"  were  not  con- 
tained in  the  statement,  we  do  not  think  a  question  could  arise. 
The  addition  of  those  words  does  not  invalidate  the  statement  so 
as  to  make  it  a  nullity,  which  is,  in  effect,  the  plaintiff's  contention, 
for  by  reference  to  the  fourth  paragraph  of  the  conditions,  as  be- 
fore stated,  the  bonds  were  to  be  used  by  the  Oregon  Pacific  Rail- 
road Company  for  specific  purposes,  and,  in-  the  very  words  of  the 
statement,  for  other  and  further  purposes  connected  with  the  organ- 
ization of  the  corporation.  We  therefore  are  of  opinion  that  this 
action  cannot  be  maintained  upon  the  theory  of  the  failure  of  the 
trust  company  to  comply  with  the  terms  of  the  sealed  instrument, 
and  that  the  judgment  should  be  aflQrmed,  with  costs. 

KUMSEY,  DJGRAHAM,  and  HATCH,  JJ.,  concur. 

VAN  BRUNT,  P.  J.    I  concur  in  the  result  of  the  opinion  of  the 
court.     The  execution  of  the  agreement  by  the  Farmers'  Loan  & 
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Trust  Ciompany  was  limited,  and  the  afBbcing  of  its  corporate  seal, 
the  subscription  by  its  president,  and  the  attestation  by  its  secretary 
were  simply  for  the  purpose  of  signifying  its  acceptance  of  the  trust 
created  by  the  agreement.  If,  therefore,  there  was  any  violation 
of  the  terms  of  the  trust  by  the  Farmers'  Loan  &  Trust  Company, 
it  was  simply  a  breach  of  duty  as  trustee. 


(84  MlBC.  Rep.  390.) 

NORMS  et  aL  T.  WYOMING  COUNTY  TIMES  et  aL 

(Supreme  Court,  Trial  Term,  Wyoming  CV>imty.    March,  1901.) 

SoPBRVisoRS — Political  Appiliation — Public  Printino. 

A  supervisor  nominated  by  a  political  party,  and  elected  on  the  ticket  of 
that  party,  without  any  other  nominatiou,  represents  that  party,  and  be- 
longs to  It,  within  Laws  180S,  c.  349,  §  19,  requiring^  the  supervisors  In 
each  county  representing,  respectively,  each  of  the  two  principal  political 
parties,  to  deslg^nate  a  paper  representing  the  party  to  which  they  re- 
8i)ectlvely  "belong"  to  publish  the  session  laws,  etc.,  though  such  super- 
visor may  be  the  defeated  caucus  candidate  of  the  opposite  political  party, 
and  belong  In  principle  to,  and  usually  affiliate  with,  It 

Suit  by  Frank  Norris  and  another  against  the  Wyoming  Oounty 
Times  and  others,  to  intercept  moneys  due  for  publishing  the  ses- 
sion laws  of  1899,  upon  the  ground  that  the  contesting  defendants' 
newspaper,  the  Wyoming  County  Times,  had  not  been  legally  desig- 
nated by  a  majority  of  the  Democratic  supervisors  of  Wyoming 
county,  as  claimed  by  the  defendants,  and  that  the  designation  of 
the  plaintiffs'  newspaper,  the  Democrat-Review,  by  the  Democratic 
supervisors  the  preceding  year,  holds  good  for  the  succeeding  year 
of  1899.     Dismissed. 

£.  M.  Bartlett,  for  plaintiffs. 
Brown  &  Coleman,  for  ddtendants. 

EBUSE,  J.  He  plaintiffs'  newspaper,  the  Democrat-Review,  was 
designated  by  the  Democratic  supervisors  of  Wyoming  county  at  the 
annual  session  of  the  board  of  supervisors  in  1897  as  the  Democratic 
newspaper  to  publish  the  session  laws  of  the  next  succeeding  year. 
The  plaintiffs  published  the  laws  of  the  year  1898,  and  also  the  laws 
of  1899,  contending  that  a  majority  of  the  Democratic  supervisors 
had  failed  to  make  such  a  designation  in  1898  for  the  year  1899,  and 
that  the  designation  made  for  the  preceding  year  held  good  for  the 
year  1899,  and  that  therefore  they  are  entitled  to  compensation  from 
the  money  appropriated  therefor.  Upon  the  part  of  the  defendant 
newspaper  owners  it  is  contended  that  there  were  seven  Democratic 
supervisors,  and  that  four  of  them  joined  in  designating  their  news- 
paper, the  Wyoming  County  Times,  at  the  annual  meeting  of  the 
board  of  supervisors  in  1898,  to  publish  the  laws  for  the  year  1899. 
On  the  part  of  the  plaintiff  it  is  claimed  that  there  were  but  six 
Democratic  supervisors,  and  that  one  of  the  four  who  joined  in  the 
designation  of  the  Wyoming  County  Times  did  not  represent  and  be- 
long to  the  Democratic  party,  which  is  one  of  the  two  leading  political 
parties  of  the  county  of  Wyoming.  It  appears  that  James  H.  Felch, 
whose  right  to  act  as  one  of  the  Democratic  supervisors  is  challenged. 
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was  elected  a  supervisor  in  the  town  of  Castile  in  the  spring  of  1898 
upon  the  Democratic  ticket  He  was  elected  the  preceding  year  upon 
the  Republican  ticket,  and  was  again  a  candidate  in  the  Republican 
caucus  in  1898,  but  was  defeated  in  the  caucus,  and  thereupon  he  was 
nominated  in  the  Democratic  caucus,  accepted  the  nomination,  and 
was  elected  over  the  Republican  nominee.  He  was  a  Republican  in 
principle,  and  always  affiliated  with  his  party  both  before  and  after 
his  election,  except  that,  upon  the  question  of  designating  a  Demo- 
cratic newspaper  for  publishing  the  session  laws  at  the  annual  meet- 
ing of  the  board  of  supervisors  in  1898,  he  acted  with  the  Democratic 
supervisors,  and  this  was  the  only  question  of  a  political  nature  upon 
which  the  supervisors  divided.  _  His  right  to  act  with  the  Demo- 
cratic supervisors  was  not  questioned,  and  the  designation  made  by 
him  in  conjunction  with  his  three  associates  was  not  objected  to  by 
the  three  Democratic  supervisors  who  did  not  join  in  making  such 
designation  of  the  Wyoming  County  Times,  nor  by  any  member  of 
the  board  of  supervisors.  It  is  now  contended  by  the  plaintiffs  that 
i^upervisor  Fdch  had  not  the  right  to  act  in  making  this  designation, 
and  that  it  is  wholly  ineffectual;  that  the  designation  of  the  plain- 
tiffs' newspaper  for  the  year  1898  was  never  superseded,  and  remains 
In  fall  force. 

The  right  of  the  plaintiffs  to  maintain  this  action,  both  as  to  the 
form  of  the  action,  as  well  as  the  merits  thereof,  is  challenged;  it 
being  claimed  by  the  defendant  newspaper  owners  that  the  plaintiffs' 
remedy,  if  any,  is  by  a  writ  of  certiorari,  and  not  by  an  action  in 
the  nature  of  a  bill  in  equity,  such  as  this  action  appears  to  be. 
Without  passing  upon  the  ground  as  regards  the  form  of  the  action, 
I  think  plaintiffs  must  fail  upon  the  merits  of  this  controversy.  Sec- 
tion 19,  c.  349,  of  the  Laws  of  1898,  under  which  the  designation  in 
question  was  made,  provides  as  follows: 

"The  membere  of  the  boards  of  Bupervlsors  In  each  county  representing. 
respectively,  each  of  the  two  principal  political  parties  Into  which  the  people 
of  the  county  are  divided,  or  a  majority  of  such  members,  representing,  re- 
."pectively,  each  of  such  parties,  shall  designate  In  writing  a  paper  fairly 
representing  the  political  party  to  which  they  respectively  belong,  regard  being 
!iad  to  the  advocacy  by  such  paper  of  the  principles  of  its  party  and  Its  sup- 
IMjrt  of  the  state  and  national  nominees  thereof,  and  to  its  regular  and  general 
circulation  In  the  towns  of  the  county,  to  publish  the  session  laws  and  concur- 
rent resolutions  of  the  legislature  required  by  law  to  be  published,  which 
designation  shall  be  signed  by  the  members  making  It  and  filed  with  the  clerk 
of  the  board  of  supervisors.  If  a  majority  of  the  members  of  the  board  rep- 
resenting either  of  such  parties  cannot  agree  upon  a  paper  or  shall  fall  to 
make  a  designation  of  a  paper  or  papers  as  above  provided,  then  In  such  case 
the  paper  or  papers  last  previously  designated  In  behalf  of  the  party  or  parties 
whose  representatives,  or  a  majority  of  them,  have  failed  to  agree  shall  be 
held  to  be  duly  designated  to  publish  the  laws  for  that  year,  and  any  designa- 
'ion  of  a  paper  or  papers  made  contrary  to  the  provisions  of  this  section  shall 
be  void.     *     •    •" 

The  learned  counsel  for  the  plaintiffs  lays  great  stress  upon  the 
provision  of  the  statute  requiring  that  the  supervisors  making  the 
designation  of  the  newspaper  must  belong  to  the  party  for  which 
they  assume  to  act.  This  provision  must  be  read  in  connection  with 
the  first  part  of  the  section,  which  provides  that  the  supervisors  rep- 
resenting each  of  the  two  principal  political  parties  shall  make  the 
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designation.  I  am  of  the  opinion  that  a  saperviaor  nominated  by 
a  political  party,  and  elected  upon  the  ticket  of  that  party,  without 
any  other  nomination,  represents  the  political  party  which  nominated 
him,  and  belongs  to  that  party,  within  the  meaning  of  the  act  re- 
ferred to,  although  he  may  be  tiie  defeated  caucus  candidate  of  the 
opposite  political  party,  and  belong  in  principle  to,  and  usually  affili- 
ate with,  the  political  party  which  defeated  him  in  the  caucus.  H 
the  supervisor  whose  right  to  act  in  making  this  designation  is  ques- 
tioned had  received  other  nominations  than  the  Democratic  nomina- 
tion, a  different  question  might  have  bewi  presented;  but  he  was  the 
regular  nominee  of  the  Democratic  party,  and  his  right  to  act  for  and 
represent  that  political  party  was  not  objected  to  by  the  supervisors 
concededly  entitled  to  represent  that  party.  I  do  not  think  the  Don- 
nelly CJase  (People  ex  rel.  Donnelly  v.  Eiggs,  19  Misc.  Rep.  693,  45  N. 
Y.  Supp.  53)  or  the  Monroe  County  Case  (People  v.  Monroe  Co.  Sup'rs, 
60  Hun,  .S28,  14  N.  Y.  Supp.  867)  at  variance  with  the  views  which 
have  been  herein  expressed. 
The  plaintiffs'  complaint  mast  be  dismissed,  with  costs. 


(34  Misc.  Rep.  7.) 

LEVINE  r.  OOIJ)SMITH  et  aL 

(Snpieme  Court,  Special  Term,  New  York  County.    Petomary,  1901.) 

1.  Pabtskrsuip— PuBCHAaiKO    LukSO—ioivT    Funds— Evidenck—Tenascy  w 

Common. 

Where  plaintiff  and  defendant  pnrcliased  real  estate  with  a  ftmd  cre- 
ated by  joint  contribution,  and  there  was  such  community  of  Interest  and 
incidents  of  general  agency  as  to  show  an  intention  to  create  a  partnership 
inter  se,  but  no  agreement  towards  a  partnership  in  the  purchase  of  the 
property  had  been  made,  and  the  funds  with  which  the  purchase  was 
made  not  having  been  derived  from  an  existing  partnership,  the  parties 
held  the  property  not  as  partners,  hut  as  tenants  In  common. 

2.  Same. 

Where  real  estate  purchased  by  plaintiff  and  defendant  with  Joint  funds 
was  so  managed  as  to  indicate  an  Intention  to  create  a  partnership  inter 
se,  but  the  property  was  not  purchased  or  held  as  partners,  on  partition, 
there  t)eing  no  debts,  the  customary  accounting  as  to  rents  should  be  had; 
there  being  no  necessity  for  a  separate  accounting. 

Action  for  partition  by  Julius  Levine  against  Gustavns  A.  Gold- 
smith and  others.    Partition  ordered. 

Elek  J.  Lndvigh  and  A.  H.  Parkhurst,  for  plaintiff. 
Edmond  E.  Wise,  for  defendant  G.  A.  Goldsmith. 

BISCHOPT,  J.  The  single  question  presented  for  determination 
at  this  time  is  raised  by  the  answer  of  the  defendant  Goldsmith, 
whereby  it  is  alleged  that  the  real  property  which  is  the  subject  of 
the  action  was  purchased  by  the  parties  litigant  and  held  by  them  as 
co-partners.  It  appears  from  the  evidence  that  this  real  estate  was 
paid  for  by  joint  contribution  of  the  parties  from  funds  which  repre- 
sented profits  derived  from  the  business  of  manufacturing  collars, 
conducted  by  a  corporation  in  which  both,  were  largely  interested. 
Ho  agreement  was  ever  entered  into,  either  orally  or  in  writing,  with 
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a  view  to  the  formation  of  a  partnership  in  the  purchase  of  the  prop- 
erty thus  acquired,  but  the  defendant's  contention  is  that  evidence  of 
a  partnership  relation  is  found  in  the  manner  in  which  the  accounts 
between  the  parties  were  kept,  in  the  making  of  loans  from  common 
funds,  and  in  the  use  of  the  name  "Goldsmith  &  Levine"  in  their  man- 
agement of  the  property. 

It  may  be  stated,  as  a  general  proposition,  that  a  partnership,  as 
between  the  parties,  is  never  made  to  exist  by  operation  of  law,  and 
that  the  relation  must  owe  its  existence  to  their  actual  intention,  ex- 
pressed or  reasonably  to  be  implied  from  their  acts.  1  Bates,  Partn. 
§  3.  Upon  the  evidence,  I  do  not  think  that  this  real  estate  has  been 
proven  to  have  the  character  of  partnership  assets,  and,  in  the  ab- 
sence of  preponderating  proof  to  justify  a  finding  that  this  was  the 
character  of  the  projxirty,  the  plaintiff,  whose  standing  as  a  tenant 
in  common  is  admitted  by  the  answer,  becomes  entitled  to  a  parti- 
tion as  a  matter  of  absolute  right.  Gallie  v.  Eagle,  65  Barb.  587. 
The  manner  in  which  the  parties  managed  their  investment,  after  the 
purchase  of  this  property,  might  well  suflSce  to  charge  them  as  part- 
ners, as  to  persons  dealing  with  them  in  the  course  of  their  appar- 
ently common  enterprise  in  the  matter  of  renting  the  premises  and  in 
the  maintenance  of  the  property  for  this  purpose,  and  I  think  the  find- 
ing is  permissible  that  in  the  conduct  of  the  enterprise,  so  far  as  it 
related  to  the  receipt,  expenditure,  or  division  of  the  income  from  the 
property,  there  was  such  active  community  of  interest  and  sufficient 
of  the  incidents  of  general  agency  to  disclose  an  intention  of  the  par- 
ties to  create  a  partnership  inter  se.  This,  however,  is  by  no  means 
sufficient  to  establish  a  partnership  in  the  holding  of  the  real  estate 
itself,  which  was  purchased,  not  with  partnership  funds,  but  with 
moneys  of  the  parties  in  no  way  connected  with  any  existing  partner- 
ship. The  property  was  acqaired  by  the  parties  as  tenants  in  com- 
mon in  the  course  of  an  ordinary  investment,  and  there  is  no  ground 
for  an  inference  that  they  at  any  time  intended  to  change  the  char- 
acter of  tlieir  possession.  At  best,  the  ostensible  partnership  related 
to  the  business  of  renting  the  property,  and,  so  far  as  formed  at  all; 
it  was  formed  for  that  purpose,  not  for  the  purchase  of  the  property 
thus  used.  Were  the  relation  that  of  a  commercial  partnership,  of 
which  the  real  estate  was  part  of  the  assets,  the  agency  of  each  part- 
ner would  have  included  the  power  to  dispose  of  the  whole  estate, — 
a  test  of  partnership  which  the  situation  not  only  fails  to  meet,  but 
which  is,  in  fact,  negatived  by  the  circumstances  from  which  the  true 
intent  of  the  parties  is  to  be  implied.  "In  respect  to  real  estate,  the 
rule  is  that  if  tenants  in  common  or  joint  tenants  of  real  estate,  not 
bought  by  partnership  funds,  use  it  for  the  business  of  a  firm  of  which 
they  are  partners,  it  is  not  deemed  to  be  property  of  the  firm,  unless 
made  so  by  express  agreement,  or  by  their  course  of  dealing  with  it 
for  a  long  period."  Auten  v.  Ellingwood,  51  How.  Prac.  339.  There 
is  a  very  broad  distinction  between  the  use  of  property  as  partnership 
property  and  a  partnership  in  the  profits  merely,  and  the  fact  that 
property  owned  in  common  is  used  in  and  for  the  partnership  is  not 
in  itself  sufficient  to  make  it  partnership  property.    Id. 

Granting  that  the  evidence  shows  a  partnership  relation,  that  rela- 
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tion  in  no  way  involved  the  ase  of  the  real  estate  other  than  in  its 
maintenance  for  joint  profit.  There  was  no  dealing  in  real  estate, 
and  the  common  course  of  dealing  had  to  do  with  the  property,  not 
in  its  acquirement  nor  in  its  disposal,  but  only  in  its  management 
after  the  individuals  thus  associated  had  brought  it  into  possession 
through  an  investment  of  their  separate  funds.  Under  these  circum- 
stances, an  intention  to  hold  the  property  as  partners  cannot  be  im- 
plied, and  the  action  for  imrtition  of  the  estate  thus  acquired  by  the 
parties  as  tenants  in  common  is  properly  maintainable.  There  being 
no  debts  of  the  partnership,  such  as  it  may  have  been,  there  appears 
to  be  no  reason  why  the  customary  accounting  as  to  rents  should  not 
be  had,  since  the  individual  rights  of  the  parties  in  the  rents  are  the 
sole  subject  of  inquiry  here,  as  in  any  action  of  partition,  and  the  set- 
tlement of  this  account  would  cover  the  whole  matter  in  controversy 
between<the  parties;  the  existing  affairs  of  the  partnership,  according 
to  the  evidence,  being  confined  to  the  rents.  All  parties  are  before 
the  court,  and  the  question  is  simply  as  to  the  form  in  which  the  re- 
lief, asked  by  both  sides,  should  be  given.  A  separate  accounting  is, 
I  think,  wholly  unnecessary.  The  usual  preliminary  order  of  refer- 
ence as  to  title,  including  a  provision  for  an  account,  may  be  sub- 
mitted. 
Ordered  accordingly. 


(34  Misc.  Rep.  70.) 

OARLBT  V.  GREENWOOD  CEMETERY  et  aL 

(Supreme  Court  Special  Term,  New  York  County.    February,  1901.) 

1.  Wills— BEQOBBTS—CONBTRnCTION. 

Where  testator  bequeathed  one-half  of  his  residuary  estate  to  a  ceme- 
tery, for  the  purpose  of  erecting  a  vault  on  his  lot,  the  bequest  cannot  be 
given  any  effect  in  the  absence  of  the  plans  and  speciflcations  referred  to 
in  the  will,  and  which  were  to  afford  the  sole  guide  in  the  expenditure. 

2.  Same. 

Where  testator  bequeathed  one  half  of  his  residuary  estate  to  a  ceme- 
tery, for  the  purpose  of  erecting  a  vault  on  his  lot  according  to  plans 
and  specifications  referred  to,  but  which  did  not  accompany  the  will, 
and  the  other  half  to  maintain  it,  and  subsequently  built  a  vault  on  the 
lot  himself, — the  income  from  the  bequest  for  maintenance  being  about  30 
times  in  excess  of  the  usual  expense  of  maintaining  the  lot — such  be- 
quest cannot  be  given  effect  by  applying  it  to  the  maintenance  of  the 
vault  erected  by  testator. 

Action  by  Eldred  A.  Carley  against  the  Greenwood  Cemetery  and 
another  for  the  construction  of  a  will.    Decree  for  plaintiff. 

Herbert  S.  Ogden,  for  plaintiff. 

Philip  H.  Adee,  for  defendant  Greenwood  CJemetery. 

Isidor  Osorio,  for  defendant  Annie  E.  Chappell. 

BISCHOFP,  J.  It  is  conceded  by  the  parties,  and,  indeed,  there  is 
no  room  for  doubt,  that  the  bequest  of  one-half  of  the  residuary  es- 
tate to  the  defendant  Greenwood  Cemetery  for  the  purpose  of  the 
erection  of  a  vault  upon  the  plot  owned  by  the  testator  cannot  be 
given  any  effect,  because  of  the  nonexistence  of  the  plans  and  spec- 
ifications referred  to  in  the  will,  and  which  were  to  a£ford  the  sole 
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guide  in  the  expenditure  thus  directed.  So  far,  the  bequest  depend- 
ed upon  the  papers  thus  referred  to,  and  the  testamentary  disposition 
•was  quite  incomplete  without  them.  The  fact  that  the  testator,  after 
the  execution  of  the  will,  had  caused  a  vault  to  be  built  upon  the  same 
plot,  explains  the  absence  of  these  plans  and  specifications,  and  dis- 
closes the  change  of  his  intention  in  an  unmistakable  manner. 

It  is  claimed,  however,  that  the  further  bequest  of  the  remaining 
half  of  the  estate  for  the  purpose  of  maintaining  the  plot  and  of  keep- 
ing the  vault  in  repair  may  be  carried  out,  but  my  conclusions  must 
be  to  the  contrary.  In  the  absence  of  the  plans  and  specifications,  it 
is  impossible  to  say  that  the  vault  erected  by  the  testator  was  in  any 
way  similar  to  that  contemplated  by  the  will,  and  for  the  preservation 
of  which  the  beqoest  was  made.  The  evidence  shows  that  the  income 
which  would  be  derived  from  the  property  comprised  by  this  bequest 
would  be  30  times  excessive  of  the  usual  expense  of  maintaining  the 
plot;  and,  while  it  might  have  been  no  more  than  adequate  to  the 
proper  preservation  of  the  vault  which  the  testator  had  in  mind  when 
he  made  the  will,  there  is  nothing  to  show  that  he  would  have  made 
any  such  provision  to  preserve  this  particular  vault  which  he  built 
himself,  or  that,  in  point  of  decorative  durability,  there  was  any  rela- 
tion between  the  present  vault  and  the  structure,  once  intended,  for 
which  it  was  substituted.  To  support  this  bequest,  to  the  extent  of 
the  necessities  of  the  preservation  of  this  vault,  would  be  not  to  carry 
out  the  testator's  directions,  but  to  make  a  new  will  for  him,  and  this 
may  not  be  done.  It  results  that  as  to  the  residuary  estate  there  was 
intestacy.  Form  of  decree  and  proposed  decision  may  be  submitted 
on  notice. 

Ordered  accordingly. 


(34  Mlsa  Bep.  1&) 

PESSOLANO  V.   PESSOLANO. 

(Supreme  Coart  Special  Term,  New  York  County.    February,  1901.) 

1.  DivoRCK — Adultery— Photooraphs — Idbntificatioh— Bufficiknoy. 

The  Identification  of  parties  on  a  photograph  put  In  evidence  by  plain- 
tiff In  a  divorce  case  to  prove  defendant's  adultery  shonld  be  by  aome  one 
other  than  the  plaintiff  himself. 
Sl  Same — Dates. 

Evidence  In  a  divorce  ease  Is  Insufficient  to  establish  the  charge  of 
adultery  when  no  dates  are  given,  and  for  aught  that  appears  the  IlUdt 
cohabitation  proved  might  have  been  anterior  to  the  marriage  of  the  par- 
ties to  the  action. 

Action  for  divorce  by  Arsenio  Pessolano  against  Maria  C.  Pessola- 
no.    Canse  restored  to  calendar  and  held  for  further  proof. 

John  Palmieri,  for  plaintiff. 

GILDERSLEEVE,  J.  This  is  an  action  for  an  absolute  divorce  in- 
stitated  by  Arsenio  Pessolano,  against  his  wife,  Maria  C.  Pessolano. 
The  parties  were  married  14  years  ago,  according  to  the  husband's 
testimony,  and  there  is  one  child  of  the  marriage,  a  girl  now  13  years 
of  age.  The  defendant  has  not  appeared  in  the  action,  and  the  cause 
es  N.T.S.— 29 
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was  tried  as  an  unconteoted  divorce  case.  The  evidence  of  the  adol- 
tery  is  as  follovrs,  viz.:  The  plaintiff  identifies  a  photograph  as  that 
of  his  wife,  the  defendant.  This  photograph,  however,  has  not  been 
handed  up  with  the  papers,  although  it  was  marked  in  evidaice.  Mrs. 
Palaconi,  the  housekeeper  of  No.  ^  Baxter  street,  is  pat  on  the  stand 
and  testifies  thna: 

"Q.  (Handing  witness  PlalnUfTs  BxhlWt  1.)  WlH  you  look  at  that  photo- 
graph, and  see  whether  yoa  recognise  the  parties  on  it?  A.  I  know  them  aa 
man  and  wife." 

She  then  goes  on  to  testify  that  these  people,  the  origiiials  of  the 
photograph,  occupied  an  apartment  in  her  honse,  and  lived  there  as 
man  and  wife,  and  that  they  had  five  children.  The  witness  does  not 
say  that  the  man  was  not  the  plaintiff,  and  the  only  evidence  that  the 
photograph  was  that  of  the  defendant  is  given  by  the  plaintiff  him- 
self. This  is  clearly  an  insufficient  identification  of  the  defendant  aa 
the  woman  referred  to  by  Mrs.  Palaconi  as  living  at  No.  22  Baxter 
street,  nor  is  it  at  all  convincing  proof  of  defendimt's  adultery.  The 
next  witness  is  Madelina  Corelli,  who  is  asked  : 

"Q.  Do  yon  know  the  defendant  Maria  Fessolano?  A.  Do  you  niean  the 
wife?  Yea.  Q.  Have  you  ever  ylalted  her  while  she  was  living  with  the  co- 
respondent, Gero  Carud?  A.  Yes.  Q.  Where  were  they  living  at  the  time 
you  visited  them?    A.  In  Elizabeth  street,  No.  125." 

She  then  says  that  they  occupied  a  whole  floor  there  for  six  or  seven 
months.  The  dates,  however,  are  not  given  either  by  Madelina  Co- 
relli or  by  Mrs.  Palaconi,  and  for  aught  that  appears  the  events  re- 
ferred to  by  them  might  have  been  anterior  to  the  marriage  of  the  par- 
ties to  this  action.    Miss  Corelli  is  then  asked : 

"Q.  How  many  children  did  they  have  when  they  lived  there?  Do  you 
know?    A.  One  she  had,  and  she  was  pregnant  at  that  time." 

We  therefore  see  that  plaintiff  swears  to  one  child,  Mrs.  Palaconi 
to  five  children,  and  Miss  Corelli  to  one  and  pregnancy  with  another. 
Mrs.  Palaconi  swears  that  the  originals  of  the  photograph  lived  at 
No.  22  Baxter  street,  while  Miss  Corelli  says  that  she  visited  defend- 
ant while  she  was  living  at  No.  125  Elizabeth  street.  As  no  dates  are 
given,  and  the  number  of  children  varies  so  much,  the  evidence  is 
somewhat  indefinite.  The  plaintiff's  counsel  should  have  had  the  pho- 
tograph identified  by  some  one  other  than  the  plaintiff,  and  should 
have  brought  out  the  dates  with  much  greater  particularity.  The 
evidence  as  to  the  service  of  the  summons  and  complaint  is  that  of  a 
clerk  in  the  oflSce  of  Mr.  John  Palmieri,  the  plaintiff's  attorney,  who 
swears  that  defendant  was  pointed  out  to  him  by  Antonio  Pessolano. 
the  brother  of  the  plaintiff,  who  corroborates  the  statement  of  the 
clerk.  The  evidence  on  this  subject,  however,  is  somewhat  too  brief 
and  meager,  and  the  clerk  and  the  plaintiff's  brother  should  have  given 
a  more  detailed  account  of  the  circumstances  attending  the  service. 
The  cause  may  be  restored  to  the  calendar  for  further  proof,  and  set 
down  for  trial  on  February  27,  1901. 

Ordered  accordingly. 
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(34  Misc.  R^>.  24.) 

PEOPLB  ex  rel.  MANNING  ▼.  HAQAN,  Warden. 

(Supreme  Court,  Special  Term,  New  York  County.    February,  1901.) 

1  Habeas  Corpus — Conviotion— Jcrisdictiok. 

Where  a  magistrate  had  Jurisdiction  of  the  offense,  and  authority  to 
inflict  the  punishment  imposed,  habeas  corpus  will  not  lie  to  review  ■ 
conviction  for  disorderly  conduct. 

2.  Same— Certiorari. 

Where  defendant  sued  out  a  writ  of  habeas  corpus  to  review  his  con- 
viction, a  writ  of  certiorari  to  review  his  detention  should  not  be  sued 
out  at  the  same  time,  since  such  a  writ  does  not  bring  any  other  or  fur- 
ther paper  or  evidence,  or  give  the  court  any  other  right  of  determina- 
tion than  does  the  writ  of  habeas  corpus,  it  being  merely  an  alternative 
therefor,  when  It  Is  not  desirable  that  the  body  of  the  prisoner  be  pro- 
duced, under  Code  Civ.  Proc.  8  2041. 

8.  Criminal  Law— Writ  of  Review. 

The  writ  of  review  provided  by  Code  Civ.  Proc.  f  1901,  cannot  be  used 
to  review  a  determination  made  In  any  criminal  matter  except  a  crim- 
inal contempt  of  court. 

Habeas  corpus  by  the  people,  on  the  relation  of  James  Manning, 
against  James  J.  Hagan,  warden,  etc.    Writ  dismissed. 

William  J.  Nicholson,  for  relator. 

Engene  A.  Philbin,  Diat.  Atty.,  for  respondent 

SCXyrr,  J.  The  relator,  who  was  convicted  of  disorderiy  conduct 
before  a  city  magistrate,  seelis  by  a  writ  of  habeas  corpus  to  review 
the  conviction.  This  cannot  be  done,  there  being  no  question  that  the 
magistrate  had  jurisdiction  of  the  offense  charged  and  authority  to 
inflict  the  punishment  imposed.  The  relator,  following  a  practice 
which  seems  to  have  prevailed  for  a  number  of  years,  su«i  out  simul- 
taneously with  the  writ  of  habeas  corpus  a  writ  of  certiorari.  For 
this  practice  there  is  neither  necessity  nor  warrant  of  law.  The  writ 
of  certiorari  issued  in  this  proceeding  does  not  bring  before  the  court 
any  further  or  other  paper  or  evidence,  or  give  the  court  any  further 
or  other  right  of  deteimination,  than  does  the  writ  of  habeas  corpus; 
and  there  is  no  advantage  to  be  gained  by  the  prisoner  or  warrant  to 
be  found  in  the  statutes  for  the  issue  of  both  writs  simultaneously. 
The  writ  of  certiorari  to  inquire  into  the  cause  of  detention,  which  is 
the  writ  issued  in  this  proceeding,  is  in  no  sense  a  writ  of  review.  It 
is  not  supplemental  to  the  writ  of  habeas  corpus,  but  merely  an  al- 
ternative therefor,  to  be  issued  when  it  is  not  desirable  that  tiie  body 
of  the  prisoner  be  produced.  Code  Oiv.  Proc.  §  2041.  In  every  re- 
spect except  the  actual  production  of  the  body  of  the  prisoner  the 
proceedings  upon  a  writ  of  certiorari  are  precisely  the  same  as  upon  a 
writ  of  habeas  corpus.  The  writ  is  directed  to  the  sheriflf  or  other 
officer  having  the  prisoner  in  custody,  not,  as  is  sometimes  erro- 
neonsly  done,  to  the  magistrate  or  clerk  of  the  court  in  which  the 
prisoner  was  held  or  convicted.  Under  the  writ  of  certiorari,  as  un- 
der the  writ  of  habeas  corpus,  the  officer  returns  as  his  authority  for 
holding  the  prisoner  the  commitment.  He  has  not  possession  of  the 
evidence  upon  which  the  commitment  was  issued,  and  cannot,  there- 
fore, return  such  evidence;  nor  is  he  required  to  do  so.    Therefore, 
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under  the  writ  of  certiorari,  tiie  same  return  is  to  be  made,  the  same 
questions  arise,  the  same  Jbcts  are  to  be  determined,  and  the  same 
limitation  rests  upon  the  power  of  the  court  as  upon  a  writ  of  habeas 
corpus.  The  relator  gains  nothing  by  having  two  writs,  one  of  habeas 
corpus  and  one  of  certiorari,  and  there  is  neither  reason  nor  authority 
for  the  simultaneous  issue  of  both  writs.  People  v.  Seaman,  8  Misc. 
Rep.  152,  29  N.  Y.  Supp.  329.  The  writ  of  certiorari  discussed  herein 
should  not  be  confounded  with  the  writ  provided  for  in  article  7, 
tit.  2,  c.  16,  known  in  the  Code  as  a  writ  of  review.  Section  1991. 
Hat  writ  cannot  be  used  to  review  a  determination  made  in  any 
criminal  matter  except  a  criminal  contempt  of  court.  Code  Civ.  Proc 
§  2148.  The  writ  must  be  dismissed,  and  the  prisoner  remanded. 
Writ  dismissed,  and  prisoner  remanded. 


(84  Misc.  Rep.  21.) 

PEOPLE  ex  rel.  LUDDEN  T.  WINSTON. 

(Supreme  CJourt,  Special  Term,  New  York  Ctounty.    February,  1001.) 

1.  Habeas  Corpus  betwbbn  Husband  and  Wife — Custody  or  Child— Nok- 

RE8IDBNCE  AS  AFFECTING   JURISDICTION. 

In  a  proceeaing  by  babeas  corpus  by  a  wife  against  her  husband  to 
obtain  the  custody  of  their  infant  child,  the  fact  that  the  latter'B  physical 
residence  is  in  another  state  is  no  bar  to  relief  against  respondent,  in 
whose  custody  the  child  is,  and  who  is  subject  to  the  jurisdiction  of  the 
court,  and  has  the  power  to  produce  it. 
t,  Baur. 

In  a  proceeding  by  a  wife  against  her  husband  to  obtain  the  custody  of 
their  infant  child,  it  appeared  that  shortly  before,  its  proi)er  custody  had 
been  adjudicated  to  respondent  by  the  New  Jersey  court  of  chancery,  and 
no  facts  were  alleged  by  relator  Justifying  a  conclusion  tliat  he  had 
become  less  fit  since  to  have  the  child's  custody.  Besides,  It  was  apparent 
from  relator's  petition  and  her  traverse  to  the  return  that  she  continued 
unlawful  relations  with  one  with  whom  she  had  contracted  a  second  mar- 
riage after  a  void  foreign  divorce  from  respondent,  though  she  had  been 
notified  of  Its  invalidity  both  by  the  New  Jersey  decree  and  the  Judgment 
of  the  court  In  an  unsuccessful  action  by  respondent  for  divorce  on  the 
ground  of  adultery.  Held,  that  under  these  circumstances  the  adjudi- 
cation of  the  New  Jersey  court  would  not  be  disregarded,  and  the  writ 
should  be  dismissed. 

Habeas  corpus  by  the  people,  on  the  relation  of  Lillie  Lndden, 
formerly  Lillie  Winston,  against  Walker  Winston.    Writ  dismissed. 
See  54  N.  Y.  Supp.  323. 

John  F.  Mclntyre,  for  relator. 
John  J.  Crawford,  for  respondent. 

SCOTT,  J.  This  proceeding  is  another  chapter  in  a  long-con- 
tinued contest  between  the  relator  and  the  respondent  for  the  custody 
of  their  infant  child,  a  girl  now  between  9  and  10  years  of  age.  It  ap- 
pears that  the  child  is  actually  resident  in  the  state  of  New  Jersey, 
but  since  this  court  has  gained  jurisdiction  of  the  father,  in  whose 
custody  she  is,  and  who  has  the  power  to  produce  her,  the  mere  fact 
of  her  physical  residence  in  another  state  is  no  bar  to  the  exercise  by 
this  court  of  the  power  which  is  invoked  by  this  proceeding.  People 
V.  New  York  Juvenile  Asylum  (Sup.)  68  N.  Y.  Supp.  79. 
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It  appears  bj  the  return,  and  is  not  denied  by  the  traverse,  that 
some  time  in  the  year  1900  a  writ  of  habeas  corpus  was  sued  out  in 
the  court  of  chancery  of  the  state  of  New  Jersey,  in  which  the  present 
respondent  was  relator  and  the  present  relator  was  respondent,  and 
which  had  for  its  purpose  the  determination  of  the  custody  of  the  in- 
fant; that  the  writ  was  served  upon  the  present  relator;  that  she 
made  return  thereto,  and,  the  parties  thus  being  before  the  court,  that 
by  an  order  or  decree  dated  June  8, 1900,  the  custody  of  the  child  was 
awarded  to  the  respondent  here,  and  he  was  required  to  give,  and  did 
give,  a  bond  conditioned  upon  his  obedience  to  all  orders  which  the 
court  might  thereafter  make  with  reference  to  the  custody,  main- 
tenance, education,  and  production  of  the  child.  To  a  certain  extent, 
at  least,  this  order  of  the  court  of  chancery  of  New  Jersey  is  to  be- 
regarded  as  an  adjudication  as  to  the  proper  custody  of  the  child;  and 
while,  of  course,  such  a  question  must  always  be  determined  upon  the 
state  of  facts  existing  when  the  question  arises,  so  that  there  may  be 
successive  adjudications  as  to  the  proper  custody  of  the  same  child, 
still  the  solemn  decision  of  a  court  of  the  dignity  and  jurisdiction  of 
the  court  of  chancery  of  New  Jersey  should  not  be  lightly  disregarded, 
unless  it  appears  that  circumstances  have  arisen  since  that  adjudica- 
tion which  put  a  different  complexion  upon  the  case,  and  call  for  a 
different  disposition  of  the  custody  of  the  infant.  People  v.  Moss,  6 
App..  Div.  414,  39  N.  Y.  Supp.  690.  No  such  case  is  presented  here. 
The  relator,  it  is  true,  makes  general  charges  of  unfitness  respecting 
the  respondent.  But  it  appears  from  the  decree  of  the  court  of 
chancery  that  that  question  was  investigated  and  passed  upon  by  that 
court,  and  I  find  no  fact  alleged  by  the  relator  justifying  the  conclusion 
that  the  respondent  has  become  less  fit  since  June,  1900,  to  have  the 
custody  of  his  daughter  than  he  was  at  that  time. 

There  is  another  consideration  that  is  not  without  weight.  The 
relator  in  1896  went  to  the  territory  of  Oklahoma,  and  there  instituted 
proceedings  for  a  divorce  from  the  respondent.  No  process  was 
served  upon  him  in  that  territory,  nor  did  he  appear  in  the  action, 
and  he  was  at  the  time  a  resident  of  this  state.  The  decree  of  divorce 
she  there  obtained  has  been  declared  to  have  been  absolutely  void 
and  of  no  effect  in  this  state.  After  obtaining  this  void  divorce  she 
returned  to  this  state  and  married  one  Ludden,  with  whom  she  has 
since  lived  and  cohabited  as  his  wife.  The  respondent,  charging  that 
this  cohabitation  with  Ludden  constituted  adultery,  began  an  action 
in  the  courts  of  this  state  for  an. absolute  divorce.  It  was  held  that 
her  relations  with  Ludden  were  adulterous,  but  a  divorce  was  re- 
fused to  the  respondent  because  it  appeared  that  he  also  had  been 
guilty  of  a  single  act  of  adultery.  The  court  therefore  left  the  par- 
ties where  it  found  them.  Winston  v.  Winston,  34  App.  Div.  460, 
54  N.  Y.  Snpp.  298.  As  the  facts  relating  to  the  offense  of  tiie  re- 
spondent occurred  and  were  known  to  the  relator  long  prior  to  the 
habeas  corpus  proceeding  in  New  Jersey,  it  is  to  be  assumed  that 
they  were  taken  into  consideration  by  the  court  of  chancery,  or,  if 
they  were  not,  it  could  only  have  been  because  the  relator  failed 
to  call  the  attention  of  the  court  to  them.  It  appears  that  the  rela- 
tor, although  repeatedly  advised  by  the  judgments  of  this  court  and 
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by  the  decree  of  the  court  of  chancery  of  New  Jersey  that  her  rela- 
tioQS  with  Ludden  were  unlawful  and  meretricious,  has  persisted  in 
tbeaa  to  this  day,  for  both  in  her  petition  for  the  writ  of  habeas  cor- 
pus and  her  traverse  to  the  return  she  signs  and  describes  herself  as 
Lillie  Ludden.  Herein  the  present  case  is  to  be  distingoishcd  from 
Osterhoudt  v.  Osterhoudt,  48  App.  Div.  74,  02  N.  Y.  Supp.  529,  for 
in  that  case  one  of  the  reasons  given  by  the  majority  of  the  court  for 
committing  the  custody  of  the  children  to  the  mother  was  that  it  did 
not  appear  that  she  continued  her  meretricious  relations  after  it  had 
been  adjudged  that  her  divorce  was  invalid  and  her  second  marriage 
consequently  unlawful  Upon  the  undisputed  facts,  I  see  im>  reason 
for  transferring  the  custody  of  the  infant  to  the  relator,  and  the 
writ  must  accordingly  be  dismissed. 
Writ  dismissed. 


(34  Mlsa  Bep.  18.) 

TOAL  V.  CITY  OP  NEW  YOBK. 

(Supreme  Court,  Special  Term,  New  York  Coimty.    Febmsry,  1901.) 

L  Taxation— Evidence— Res  Gf.st2e. 

Declarations  of  anex-soldler  that  be  faitends  to  pnrcbaae  certain  real 
estate  with  pension  money,  or  that  he  has  made  snch  a  purchase,  are 
not  admissible  to  show  that  the  property  was  so  purchased.  In  an  ac- 
tion by  his  widow  to  recover  taxes  paid  thereon,  on  the  ground  that  such 
property  is  exempt,  since,  being  statements  of  prospecttve  or  completed 
acts,  they  are  not  a  part  of  the  res  gestae,  and  are  Incompetent,  aa  aelf- 
aerving  declarations. 

2.  Same- liKCOVERY  of  Taxes  on  Exempt  PnoPBRTT. 

Where  no  claim  for  exemption  from  taxation  Is  made  as  to  property 
purchased  with  pension  money,  and  the  taxes  are  voluntarily  paid,  the 
money  so  paid  cannot  be  recovered,  since  objection  should  have  been 
made  to  the  assessment  and  collection  of  the  taxes. 

Action  by  Elizabeth  A.  Toal,  individually  and  as  execntriz  of  John 
T.  Toal,  deceased,  against  the  city  of  New  York,  to  recover  taxes  paid 
on  exempt  property.    Complaint  dismissed. 

G.  L.  F.  Rohan,  for  plaintiff. 

John  Wbalen,  Corp.  Counsel  (Q-.  O'Eeilly,  of  counse]),  for  defendant. 

RUSSELL,  J.  The  plaintiff  seeks  to  recover  the  amount  of  four 
improvement  assessments  and  five  anntial  taxes  paid  by  her  in  1893 
to  1898,  amounting  to  f  1,515.28,  with  interest  on  the  respective  pay- 
ments, on  the  ground  that  the  real  estate  assessed,  which  belonged 
to  her  deceased  husband,  John  T.  Toal,  was  purchased  with  pen- 
sion moneys,  and  therefore  all  of  the  assessments  were  void,  and  the 
sums  paid  by  her  can  be  recovered,  although  voluntarily  paid,  because 
ahe  was  ignorant  of  her  legal  rights  when  the  payments  were  made. 

The  proof  that  her  husband  bought  the  property  in  1887,  with 
pension  moneys,  is  not  satisfactory.  The  only  fact  tending  to  sup- 
port such  a  claim  is  that  he  was  in  receipt  of  a  pension  as  a  soldier 
of  the  Civil  War,  and  that  at  some  period  of  time  within  a  year 
or  two  of  the  purchase  he  obtained  arrearages  for  an  increase  of 
Ave  dollars  a  month.  The  remaining  evidence  consists  of  his  dec- 
larations to  her,  which  were  not  objected  to  upon  the  trial,  that  he 
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bad  bought  the  premises  on  Wadsworth  avenue,  in  the  city  of  New 
Yorjv,  with  his  pension  moneys,  or  pui-posed  so  doing.  His  declara- 
tions are  incompetent  to  prove  anj  fact  in  his  own  favor  or  in  favor 
of  hifi  ancoesaor  in  interest,  unless  they  were  part  of  the  res  gestsa 
of  the  traneaction,  and  the  declarations  proven  were  either  a  state- 
ment of  an  intention  which  mi$2;ht  or  might  not  be  fuliilled,  or  of 
a.  thing  which  had  been  done  in  the  past.  The  effect  of  his  actual 
receipt  of  a  considerable  sum  for  past  pension  allowances  is  con- 
siderably modified  by  the  proof  that  for  18  or  20  years  he  had  been 
in  the  receipt  of  a  salary  of  $3,500  a  year  as  clerk  of  the  coroner  of 
the  city  of  New  York,  and,  being  a  prudent  and  saving  vaaai,  might 
easily  have  accumulated  a  sum  necessary  to  pay  the  purchase  price 
of  about  12,700. 

But,  even  were  the  inferences  from  the  evidence  sufiQcient  prima 
facie  to  sustain  a  finding  that  the  premises  were  paid  for  by  pension 
moneys,  unmingled  with  others,  a  serious  difiiculty  still  lies  in  the 
way  of  recovery.  The  payments  were  voluntarily  made  by  the  plain- 
tiff, no  claim  of  exemption  having  been  made  as  against  the  assess- 
ment or  against  the  collection  of  the  taxes.  The  plaintiff  relies  upon 
the  force  of  those  precedents,  which  declare  that  money  paid  upon  a 
void  assessment  may  be  recovered,  as  the  assessors  never  obtained 
any  jurisdiction,  and  the  warrant  for  the  collection  of  taxes  operates 
by  way  of  quasi  compulsion.  Where  assessors  step  beyond  the  line 
of  their  jurisdiction,  and  assess  the  personalty  of  a  nonresident, 
or  take  in  upon  their  roll  any  realty  which  is  plainly  exempt,  they 
have  not  acquired  the  power  to  act  within  the  limits  of  their  official 
discretion.  An  assessment  of  church  property  might  be  void,  because 
the  distinctive  occupation  visible  to  the  assessors  forbids  their  entry 
of  such  property  upon  their  assessment;  but,  where  the  opportunity 
comes  to  them  in  the  direct  path  of.  their  oiBoial  duty  to  determine 
the  amount  to  be  assessed  upon  realty,  the  act  of  the  assessors  can- 
not be  attacked  collaterally,  as  was  held  by  the  court  of  appeals  in  the 
case  of  United  States  Trust  Co,  v.  City  of  New  York,  lU  N.  Y. 
488,  39  N.  E.  383,  where  the  taxation  was  upon  the  exempt  capital 
and  surplus.  The  same  principle  was  followed  in  the  case  of  Broder- 
ick  V.  City  of  Yonkers,  22  App.  Div.  448,  48  N.  Y.  Supp.  2Co,  where  it 
was  distinctly  proven  that  part  of  the  realty  was  purchased  with  pen- 
sion moneys.  In  Barhyte  v.  Shepherd,  35  N.  Y.  238,  the  court  of 
appeals  decided  that  the  assessors  were  not  liable  for  damages  in 
not  exempting  ?1,500  in  the  assessment  of  the  property  of  a  minister 
of  the  gospel,  although  his  occupation  must  have  been  well  known. 
In  Swift  V.  City  of  Poughkeepeie,  37  N.  Y.  511,  the  court  of  appeals 
held  that,  where  a  tax  had  been  collected  and  paid  into  the  treasury 
of  the  municipal  corporation,  the  coqwration  would  not  be  liable 
to  refund  the  tax  illegally  assessed.  I'rima  facie,  all  of  the  real  es- 
tate in  the  city  of  New  York,  unless  distinctly  occupied  for  a  pub- 
licly known  ^cempt  purpose,  is  liable  to  the  jurisdiction  of  the  as- 
sessors in  placing  upon  the  assessment  rolls  the  property,  within 
the  territorial  limits  of  the  city,  which  is  to  pay  its  share  of  the 
taxes  necessary  to  be  raised  for  governmental  purposes,  the  protec- 
tion of  property,  and  the  security  of  peraonal  rights.    To  all  outward 
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view,  a  lot  lying  on  Wadsworth  avenue,  in  the  city  of  New  York, 
held  in  title  by  private  ownersliip,  was  within  the  assessing  duty 
of  the  oflScials,  and  with,  no  notice  from  the  owner  that  a  special 
and  peculiar  exemption  of  that  property  arose  from  the  undiscovered 
action  in  the  application  of  the  pension  moneys  to  the  payment  of 
the  purchase  price.  Such  claim  would  not  deprive  the  assessors  of 
the  power  to  decide  whether  the  property  was  assessable,  or,  in  case 
of  claim  of  exemption,  how  far  that  exemption  should  reduce  the 
assessment,  subject  to  a  certiorari  to  review  their  action.  The  very 
difficulty  which  the  plaintiff  encounters  in  proving  the  fact  of  pay- 
ment in  i)ension  moneys  gives  force  to  the  necessity  of  a  claim  being 
made  to  the  assessors  so  that  they  might  properly  obtain  the  infor- 
mation necessary  to  guide  them  in  their  determination  as  to  whether 
any  exemption  existed,  and,  if  one  did,  to  what  extent  the  property 
had  been  paid  for  in  exempt  moneys.  As  a  rule  of  public  policy,  it 
would  be  highly  prejudicial  to  the  proper  performance  of  the  duty 
of  assessment,  which  is  not  without  its  difBculties  in  the  city  of 
New  York,  to  establish  the  rule  that  hidden  causes  for  exemption, 
which  might  or  might  not  exist  at  the  pleasure  of  the  owner,  as  he 
chose  to  dedicate  lie  whole  or  a  part  of  exempt  moneys  to  the  pur- 
chase of  realty,  should  create  a  bar  to  the  performance  of  an  ap- 
parent oflScial  duty  by  the  assessors,  and  a  right  to  claim  the  ex- 
emption survive  the  undisturbed  assessment  and  voluntary  payment 
of  taxes  for  several  years,  to  be  enforced  against  the  municipality  in 
the  distant  future,  according  to  the  election  of  the  person  making 
the  payments.  Judgment  is  directed  dismissing  the  con)plaint,  with 
costs. 
Complaint  dismissed,  with  costs. 


(34  Misc.  Rep.  65.) 

HAFNER  ct  al.  v.  HAFNER  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    Febrnary,  1901.) 

1.  Wills— AccuMCLATiONB— Trusts— Validitt. 

Testator  directed  his  estate  to  be  held  In  trust  during  the  life  of  his 
daughter,  and  that  the  Income  be  disposed  of  by  payment  of  specified 
annuities,  any  remaining  income  to  be  devoted  to  the  discharge  of  mort- 
gages on  the  estate,  and  that  after  the  payment  of  the  mortgages  tlie 
total  income  should  be  divided  among  the  annuitants.  Bel4  that,  the  pro- 
vision for  payment  of  the  mortgages  out  of  Income  being  void  as  a  direc- 
tion for  an  unlawful  accumulation,  the  direction  for  payment  of  the 
annuities  fell  with  it,  and  the  dirertion  for  distribution  of  income  after 
payment  of  the  mortgages  took  effect  at  once. 

&  SaUR — CONSTRUCTIOK — Res  Adjudicata. 

In  a  prior  accounting  by  the  trustees.  In  which  the  right  to  one  of  the 
annuities  was  adjudicated  between  dtiferent  claimants,  the  validity  of 
the  clause  directing  payment  of  the  mortgages  out  of  income  was  not 
attacked  nor  considered.  HcM,  that  such  adjudication  was  not  binding 
on  the  court,  as  settling  the  validity  of  the  annuity  clause.  In  an  action 
to  construe  the  will,  in  which  the  validity  of  the  mortgage  clause  and  the 
annuity  clause  as  dependent  on  it  were  directly  attacked. 

8.  Samb— CoNSTHUCTiON — Thusts — Dbath  op  Leoatbe. 

Testator  directed  his  estate  to  be  held  in  trust  during  the  life  of  bis 
daughter,  the  income  to  he  divided  into  three  parts,  one  of  which  should 


Digitized  by 


Google 


Sup.   Ct.)  HAFKEB    T.  HAFNER.  457 

be  paid  to  the  daughter,  one  to  a  granddaughter,  and  the  other  to  the 
children  of  a  deceased  son,  and  the  principal,  on  the  termination  of  the 
life  estate,  to  be  divided  between  the  children  of  the  life  tenant,  the 
granddaughter,  and  the  children  of  the  son,  with  provision  that  if  the 
granddaughter  should  be  deceased  at  the  time  of  such  division,  leaving 
lasue,  such  Issue  should  take  her  share,  but.  If  she  should  die  without 
such  issue,  her  share  should  pass  to  the  other  remainder-men.  The  grand- 
daughter died  before  the  testator,  leaving  an  infant  son,  who  survived  the 
testator,  but  died  prior  to  the  termination  of  the  life  estate.  Held,  that 
so  much  of  the  Income  of  one-third  of  the  estate  as  accrued  after  the 
death  of  the  Infant  did  not  pass  to  his  administrator,  but  to  the  owner 
of  the  next  eventual  estate,  since  the  income  was  made  payable  by  the 
will  to  the  granddaughter  without  words  of  inheritance,  and  it  was  only 
by  virtue  of  the  statute  that  the  Infant  was  substituted  for  her. 

i.   BUIB. 

The  heirs  of  the  child  of  the  granddaughter  were  not  entitled  to  any 
share  of  the  principal  of  the  estate,  the  child  having  died  prior  to  the  ter- 
mination of  the  life  estate,  and  the  Interest  of  the  child  not  having  been 
a  rested  remainder. 
8.  BiMK—AocniiDLATioN— Validity. 

Testator  directed  that  his  executors  hold  his  property  in  trust  during 
the  life  of  his  daughter,  and  pay  out  of  the  income  an  annuity  of  $1,500 
to  the  three  children  of  the  deceased  son,  with  directions  for  the  accumu- 
lation of  so  much  thereof  as  was  not  needed  for  their  education  till  the 
youngest  reached  majority,  when  the  accumulation  should  be  divided 
among  them,  and  they  should  thereafter  receive  equal  shares.  Held,  that 
so  much  of  the  accumulation  as  was  to  endure  after  the  majority  of  any 
of  the  children  was  void  as  not  within  the  permission  of  the  statute,  and 
should  be  treated  as  the  property  of  the  Infants  as  presumptive  owners 
of  the  annuity  after  their  majority. 

0.  8am B— Invalid  Clausb— ExBcnTORS— Patmbntb. 

Where  executors  were  directed  by  testator  to  hold  hli  estate  In  trust 
during  the  life  of  testator's  daughter,  and,  after  paying  certain  specified 
annuities,  to  devote  any  balance  of  income  to  the  discharge  of  mortgages 
on  the  estate,  which  direction  for  payment  of  mortgages  was  void  as  a 
direction  for  an  unlawful  accumulation,  and  had  made  payments  on  such 
mortgages  for  the  benefit  of  the  estate,  such  payments  should  be  allowed 
to  the  executors,  but  should  be  charged  against  principal  Instead  of  Income. 

Action  by  Lawrence  C.  Hafner  and  another,  as  execntops,  against 
Bosana  C.  Hafner  and  others,  for  construction  of  the  will  of  Francis 
McCabe,  deceased. 

Robt.  A.  B.  Dayton,  for  plaintiffs. 
Howard  C.  Tracy,  for  defendant  Brandon. 
George  P.  Warren,  Jr.,  for  infant  defendants. 

BISCHOFP,  J.  The  testator,  by  his  will,  created  a  trust  whereby 
the  corpus  of  the  estate  was  to  be  held  during  the  lifetime  of  his 
daughter,  Rosana,  and  at  her  death  to  be  distributed  by  division  into 
three  parts, — one  to  Rosana's  children,  one  to  the  children  of  a  de- 
ceased son,  Eugene,  and  one  to  his  granddaughter  Loretta  Donlon; 
the  will  providing,  however: 

"If  my  said  granddaughter,  Loretta  Donlon.  should  be  deceased  at  the  time 
of  such  division,  leaving  lawful  Issue,  then  I  give,  devise,  and  bequeath  the 
share  herein  devised  and  bequeathed  to  her  to  such  Issue;  but,  if  she  die 
without  such  Issue,  then  I  give  and  devise  one-half  of  such  share  unto  the 
chlld>-en  of  my  daughter,  Rosana,  and  the  other  half  thereof  I  give  and  devise 
unto  the  children  of  my  deceased  son,  Eugene." 


Digitized  by 


Google 


458  69  NEW  YORK  SUPPLBHENl     '  (Sup.   CL. 

and  103  Setr  York  State  Reporter 

Pending  the  tennination  of  this  trust,  disposition  of  the  income  was 
to  be  made  primarily  in  the  form  of  stated  annuities,  the  excess  of 
income  to  be  devoted  to  the  discharge  of  incvmibrances  upon  the  real 
estate,  and  after  that  discharge  tlie  income  over  certain  annuities  was 
to  be  divided  into  three  parts,  of  which  one  part  was  to  be  paid  to 
Bosana,  one  to  Loretta  Donlon,  and  one  to  the  three  grandchildren, 
the  issue  of  the  deceased  son,  Eugene.  Loretta  Donlon  predeceased 
the  testator,  leaving  a  son,  her  sole  issue,  living  at  the  testator's 
death,  but  since  deceased.  By  the  foree  of  the  late  decision  of  Hascall 
V.  King,  162  N.  Y.  134,  56  N.  E.  515,  the  provision  for  the  payment 
from  the  income  of  sums  sufficient  to  discharge  the  incumbrances  is 
unquestionably  void,  and  this  action  is  brought  to  obtain  a  construc- 
tion of  the  will  relative  to  the  disposition  of  the  income,  and  particu- 
larly as  to  that  part  of  the  income  which  was  payable  to  Loretta  Don- 
lon. The  second  paragraph  of  the  will  contains  a  direction  to  pay  out 
of  the  income  the  sum  of  $1,000  annually  to  Loretta  Donlon  "until 
the  aforesaid  mortgages  shall  be  fully  paid  and  discharged,"  and  by 
the  first  pai'agraph  an  annuity  of  fl.aOO,  with  the  same  limitation,  was 
made  payable  to  the  testator's  daughter,  Bosana.  By  the  sixth  para- 
graph the  distribution  of  the  income  was  provided  for  **after  the  afore- 
said bonds  and  mortgages  shall  be  fully  paid  and  discharged,"  and  the 
question  arises  whether  the  annuities  of  Loretta  and  Bosana  were 
subject  to  any  limitation  in  view  of  the  invalidity  of  the  scheme  for 
the  payment  of  the  mortgages,  and  what  that  limitation,  if  any,  is 
to  be;  or,  on  the  other  hand,  whether,  since  the  provision  for  the  pay- 
ment of  the  mortgages  falls,  the  annuities  must  fail  altogether.  The 
language  employed  by  the  testator  leaves  no  doubt  that  these  annui- 
ties were  to  cease  when  the  income  was  distributed,  after  the  discharge 
of  the  mortgages.  This  is  the  express  limitatioTi,  and  no  other  con- 
struction is  reasonably  to  be  reached ;  but,  since  the  provision  upon 
which  the  distribution  of  the  income  depended  was  wholly  void,  that 
distribution  was  to  come  to  pass  at  once,  if  at  all.  Eliminating  the 
void  provision  for  the  payment  of  incumbianoes,  there  is  nothing  to 
which  this  distribution  is  postponed;  and  it  ap^iears  to  be  conceded 
at  all  hands  that  the  scheme  of  distribution  is  to  be  carried  out,  and 
does  not  fail  because  of  its  incidental  connection  with  the  void  provi- 
sion referred  to.  This  view  is  in  harmony  with  the  authorities,  and 
the  result  is  that  the  sixth  paragraph  of  the  will  took  immediate  effect, 
but  with  the  taking  effect  of  that  paragraph  the  annuities,  which  were 
given  only  in  contemplation  of  its  postponement,  must  be  held  to 
have  ceased.  When  this  will  was  construed  in  Be  Hafner,  45  App. 
Div.  549,  61  N.  Y.  Sni>p.  505,  the  annuity  to  Loretta  Donlon  and  the 
rights  of  the  infant  Francis  Brandon  therein  were  treated  of  without 
reference  to  the  invalidity  of  the  provision  for  an  accumulation  now 
before  me,  and  the  assumption  being,  necessarily,  that  the  will  was 
valid  throughout,  the  conclusion  then  reached  by  the  court  as  to  the 
existence  of  the  annuity  cannot  bear  upon  the  present  question.  The 
result  is  that  the  annuity  of  |l,000  can  be  made  the  subject  of  no 
claim  by  any  party,  whether  claiming  through  Loretta  Donlon  or  other- 
wise, and  the  rights  of  the  defendant  Brandon,  as  administrator  or 
as  heir  at  law  of  Francis  Brandon  (the  child  of  Loretta,  deceased),  de- 
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pend  upon  the  coostruction  of  the  sixth  paragraph,  relating  to  the 
distribution  of  the  income.  The  direction  of  this  paragraph  is  that 
the  executors  pay  one-third  of  the  income  to  Loretta  Donlon,  and  upon 
her  death  prior  to  the  death  of  the  testator  it  resulted  that  the  pay- 
ment was  to  be  made  to  her  surviving  child,  Francis,  as  though  he  had 
been  named  in  the  will  in  her  stead  (In  re  Hafner,  supra),  and  there- 
fore the  defendant  Brandon,  as  administrator,  is  entitled  to  so  much 
of  one-third  the  income,  under  the  general  provision  for  distribution, 
as  accrued  during  the  infant's  life.  As  to  the  rest  of  this  one- third 
share,  however,  the  will  cannot  be  construed  as  giving  any  interest 
to  this  defendant  either  as  administrator  or  as  heir  at  law  of  the 
child,  for  at  best  the  provisions  for  the  distribution  are  to  be  taken  as 
upon  a  substitution  of  Fi-ancis  Brandon  for  Loretta  Donlon,  and  the 
incotme  is  payable  to  the  beneficiaiy  without  any  words  which  would 
show  an  intent  that  upon  his  death  the  right  should  flurvive  to  any  one 
claiming  under  him.  A  distinction  appears  to  exist  between  such 
such  a  case  and  one  where  a  specific  sum  is  made  payable  for  a  cer- 
tain period  by  way  of  an  annuity.  In  the  latter  instance,  upon  the 
death  of  the  annuitant,  his  personal  representative  may  take  (Mon- 
tanye  v.  Hontanye,  29  App.  Div.  379,  51  N.  T.  Supp.  538),  but  in  the 
case  of  the  distribution  of  a  trust  income,  such  as  this,  in  the  absence 
of  the  expression  of  a  contrary  intent,  the  interest  of  a  beneficiary 
in  that  income  ceases  at  his  death,  and  belongs  to  the  presumptive 
owners  of  the  next  eventual  estate  (Manice  v.  Manice,  43  N.  Y.  303, 
386).  I  have  no  doubt  that  the  child  of  Loretta  Donlon  was  excluded 
from  an  interest  in  the  principal  of  the  estate  (the  next  eventual 
estate)  unless  living  at  the  time  when  the  trust  terminated.  The 
will  clearly  intends  that  the  shares  in  the  division  upon  the  death  of 
Rosana  shall  be  determined  according  to  the  situation  as  it  shall  exist 
at  that  time  with  regard  to  the  presence  or  absence  of  children  of 
Loretta  Donlon.  There  was  no  present  vesting  of  an  «state  in  re- 
mainder, and  nothing  to  pass  to  the  heir  at  law  of  her  child,  whose 
death  antedated  the  event  upon  which  the  division  depended. 

The  remaining  question  of  construction  is  raised  by  the  guardian 
of  the  infants  (children  of  Eugene)  for  whose  benefit  an  annuity  of 
fl,500  was  provided  under  directions  for  the  accumulation  of  so  much 
thereof  as  was  not  needed  for  their  education  until  the  youngest 
should  reach  his  majority,  at  which  time  the  surplus  was  to  be  divid- 
ed among  all,  and  the  annuity  thereafter  paid  to  each  in  equal  shares. 
This  accumulation  was  in  excess  of  the  permission  of  the  statute  so 
far  as  it  was  to  endure  during  the  majority  of  any  of  the  beneficiaries 
(Hascall  v.  King,  supra),  and  so  much  of  the  fund  as  was  thus  accu- 
mulated should  be  treated  as  the  property  of  the  infants,  who,  as  the 
presumptive  owners  of  the  next  eventual  estate  (that  is,  in  the  an- 
nuity itself  after  their  majority),  are  the  persons  to  whom  the  ac- 
comnlation  tbns  theoretically  undisposed  of  should  belong.  Manice 
V.  Manice,  43  N.  Y.  384,  383.  To  the  extent  that  payments  have  been 
made  by  the  executors  for  the  benefit  of  the  estate  in  accordance  with 
the  piwvision  for  the  satisfaction  of  incumbrances,  such  payments 
should  be  allowed,  so  far  aa  any  personal  liability  of  the  executors  is 
■concerned  J  but,  for  Uie  purposes  of  the  proper  ascertainment  of  the 
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distributable  Income,  payments  made  from  the  income  nnder  tbis 
inTHlid  direction  should  be  made  instead  a  charge  against  the  princi- 
pal acconnt  and  the  income  account  so  far  corrected.  Decree  may  be 
presented,  together  with  form  of  decision,  on  five  days'  notice  of  set- 
tlement. 
Ordered  accordingly. 


(34  Misc.  Rep.  99.) 

HAFNER  et  aL  T.  HAFNBR  et  al. 

(Supreme  Conrt,  Special  Term,  New  To^  County.    Febmary,  1901.) 

1.  Will  Contkst — Extra  Allow akcb. 

In  an  action  to  construe  a  will,  extra  allowance  cannot  be  made  to 
defendants,  under  Code  Glv.  Proc.  H  3252,  3063,  such  an  allowance  not 
being  provided  for  therein. 

1.  Same— Gdaruian  Ad  Litem— Compensation. 

Where,  In  an  action  to  construe  a  will,  the  Interest  of  Infants  In  the 
principal  was  contingent,  the  compensation  of  the  guardian  ad  litem  will 
be  based  on  the  accrued  income  payable  to  them  under  the  decree. 

Action  by  Lawrence  C.  Haf ner  and  others  against  Bosana  C.  Hafner 
and  others  to  construe  a  will.    Judgment  entered  as  to  costs. 

Bobert  A.  B.  Dayton,  for  plaintiffs. 

Cteorge  Flint  Warren,  guardian  ad  litem,  for  infant  defendant. 

Tracy  &  Lane,  for  defendant  Brandon,  administrator,  etc. 

BISOHOFP,  J.  The  case  of  Savage  v.  Sherman,  87  N.  Y.  277,  cited 
with  approval  in  Be  Holden,  126  N.  Y.  589,  27  N.  E.  1068,  is  authority 
for  the  proposition  that  parties  defendant  to  an  action  for  the  con- 
struction of  a  will  may  not  be  awarded  additional  allowances.  In 
the  case  cited  the  point  was  ruled  without  discussion  of  the  reasons, 
but  the  soundness  of  the  proposition,  as  applied  to  the  present  stat- 
ute, is  disclosed  upon  examination  of  the  case  of  Downing  v.  Marshall, 
37  N.  Y.  380,  wluch  proceeded  upon  a  construction  of  sections  308 
and  309  of  the  Code  of  Procedure, — a  construction  directly  applicable 
to  the  practically  identical  provisions  of  sections  3252  and  3253  of  .the 
Code  of  Civil  Procedure  upon  this  point.  By  section  3252  (as  by  sec- 
tion 308  of  the  earlier  Code),  percentages  in  addition  to  costs  are 
awarded  to  the  plaintiff  in  actions  to  construe  wills,  among  other 
specified  classes  of  cases.  By  section  3253  (as  by  section  309),  a 
"further"  allowance  may  "also"  be  awarded  in  difficult  and  extraor- 
dinary cases,  and  in  certain  of  the  actions  referred  to  in  the  preceding 
section,  omitting,  however,  actions  for  the  construction  of  wills.  The 
conclusion  reached  in  Downing  v.  Marshall,  that  this  class  of  actions 
was  by  implication  excluded  from  the  provisions  of  section  309,  is 
effective,  to  an  equal  degree,  in  the  construction  of  section  3253  of  the 
present  Code,  for  the  respective  statutes,  so  far,  have  no  material  dif- 
ference in  form,  and  cannot  be  distinguished  in  substance.  Com- 
pensation for  the  services  of  counsel  in  this  litigation  cannot  be 
awarded,  therefore,  except  as  within  the  inherent  powers  of  the  court, 
irrespective  of  the  statute.  The  plaintiffs,  who  act  in  the  capacity  of 
trustees,  may  receive  an  allowance  for  this  purpose  (Wetmore  v. 
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Parker,  '52  N.  Y.  466;  Downing  v.  Marshall,  supra),  but  no  allowance 
from  the  fund  in  suit  may  be  made  to  other  parties  (In  re  Robinson,  40 
App.  Div.  30,  33,  57  N.  Y.  Supp.  523).  The  guardian  ad  litem  for  the 
infant  parties  does  not  stand  in  the  position  of  one  who  has  "recov- 
ered" a  fund  for  the  general  benefit,  as  is  suggested.  He  has  merely 
participated  in  litigation  concerning  the  fixing  of  interests  in  a  fund 
rightfully  in  the  plaintiffs'  hands,  and  with  any  "recovery"  or  protec- 
tion of  the  fund  itself  he  has  had  nothing  to  do.  His  right  to  com- 
pensation, in  an  amount  beyond  taxable  costs,  exists  only  so  far  as 
funds,  to  which  the  infants  are  at  present  entitled,  may  be  the  subject 
of  the  litigation  (Doremus  v.  Doremus  [Sup.]  20  N.  Y.  Supp.  906,  and 
cases  cited),  and  here  the  infants  have  but  a  contingent  interest  in  the 
principal  of  the  estate.  I  may  award  compensation  payable  out  of  the 
income  which  has  been  accumulated,  and  which,  under  the  decree,  is 
payable  to  the  infants,  but  to  no  further  extent  (Doremus  v.  Doremus, 
supra);  and,  for  the  purpose  of  fixing  the  award,  I  desire  proof  of  the 
amount  thus  payable,  which  amount  should  be  recited  in  the  proposed 
decree. 
Ordered  accordingly. 


(34  Misc.  Rep.  123.) 

MANWARING  T.  LIPPINCOTT  et  al 

(Supreme  (Jourt,  Special  Term,  New  York  County.    February,  lOOL) 

PABTrrios— Rkpobt  op  Refebbb— Confiriiatioh. 

On  motion  at  special  term  to  confirm  the  report  of  a  referee  in  partition, 
who  was  appointed  to  hear  and  determine  the  issues,  the  court  has  no 
power  to  review  the  merits. 

Action  by  Maud  Manwaring  against  Harold  E.  Lippincott  and  oth- 
ers. Motion  to  confirm  report  of  referee.  Granted-  See  65  N.  Y. 
Supp.  428. 

L.  A.  Gould,  for  the  motion. 
E.  B.  Sandford,  opposed. 

GniDERSLEEVE,  J.  This  is  a  motion  to  confirm  the  report  of  a 
referee.  A  number  of  exceptions  have  been  filed,  and  voluminous 
briefs  and  papers  submitted  in  opposition  to  the  motion.  The  refer- 
ence, however,  was  not  one  in  aid  of  the  conscience  of  the  court,  nor 
one  to  determine  the  distribution  of  surplus  money  upon  the  fore- 
closure of  a  mortgage,  in  which  cases  the  court  at  special  term  could 
consider  the  merits  of  the  case,  and  con^rm  or  set  aside  or  refer  back 
the  report,  as  the  court  might  deem  proper.  Insurance  Co.  v.  Salem, 
3  Hun,  117;  Same  v.  Anthony,  23  Wkly.  Dig.  427.  But  in  the  case  at 
bar  the  reference  was  to  hear  and  determine  the  issues  presented  by 
the  pleadings.  The  action  is  one  of  partition,  and  the  report  of  the 
referee  fixes  the  respective  shares  of  the  property  to  be  partitioned 
lo  which  each  of  the  parties  is  entitled,  and  directs  a  sale  of  the  prem- 
ises. In  such  a  case  the  special  term  is  without  discretionary  power 
to  go  into  the  merits  upon  a  motion  to  confirm.  In  the  case  of  Paget 
V.  Melcher,  26  App.  Div.  12,  49  N.  Y.  Supp.  922,  which  was  very  sim- 
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ilar  to  the  one  at  bar,  Mr.  Justice  Ramsey  nses  tiie  following  lan- 
guage, viz.: 

"Tlie  application  for  Judgment  upon  the  report,  which  Is  made  to  the  court 
at  special  term,  Is  not  for  the  purpose  of  a  review  of  the  correctness  of  the- 
findings  of  the  referee,  but  simply  to  furnish  an  assurance  of  regularity  In 
the  manner  of  entering  the  Judgment,  and  to  enable  all  parties  to  know  tbat 
the  Judgment  as  entered  conforms  to  the  one  directed  In  the  report  There 
was  therefore  no  authority  in  the  spedal"  term  to  modify  the  conclusions  of 
law  found  by  the  referee  so  as  to  enter  a  different  Judgment  than  that  directed 
In  the  report." 

The  motion  to  confirm  the  report  in  the  case  at  bar^nat  be  grant- 
ed. The  only  question  left  to  the  court  for  determination  is  that  of 
costs  and  allowances,  and  this  can  best  be  determined  npon  the  set- 
tlement of  the  order,  which  will  be  on  notice  to  all  parties  interested. 

Ordered  accordingly. 


(34  Misc.  Bep.  92.) 

VTLLAGB  OF  HEMPSTEAD  T.  SEYMOUR  et  aL 

(Supreme  Court,  Trial  Term,  Nassan  County.    February,  1961.) 

I.  ViLiiAaE  Bonds— Validity— Election. 

Under  Laws  1897,  c.  414,  or  Laws  1892,  c.  685,  {  5,  requiring  submission 
to  electors  of  proposition  to  issue  bonds,  village  bonds  issued  \mder  a 
single  resolution  of  its  trustees  for  the  borrowing  of  a  gross  sum  to 
maiutaln  waterworks  and  also  a  village  lighting  system  are  Invalid  as 
compelling'  the  taxpayer  to  vote  for  or  against  both  propositions  without 
giving  him  any  freedom  of  choice. 

8.  Sake— Spech'ic  Perforhance. 

Specific  performance  of  a  contract  to  purchase  village  bonds  will  iwt  be 
granted  where  the  bonds  are  Invalid. 

Action  by  the  village  of  Hempstead  against  William  W.  Seymour 
and  others  to  compel  specific  performance  of  contract  by  defendants 
to  purchase  the  bonds  of  the  Tillage.    Judgment  for  defendanta 

Fred  Ingraham,  for  plaintiff. 

Hornblower,  Byrne,  Miller  &  Potter,  for  defendants. 

GAKRETSON,  J.  This  action  is  brought  to  compel  specific  per- 
formance by  the  defendants  of  a  contract  to  purchase  |10(),000  of 
bonds  of  the  Tillage  to  be  issued  for  waterworks  and  a  lighting  sys- 
tem. The  defendants  seek  to  defeat  the  action  by  alleging  a  failure 
not  only  to  comply  with  the  provisions  of  "the  Tillage  law,"  but  also 
a  substantial  departure  therefrom  on  the  part  of  the  trustees  and 
electors  in  the  proceedings  leading  to  the  proposed  issuance  of  the 
bonds,  and  ask  for  an  aflirmative  judgment  that  they  be  relieved 
from  their  contract,  and  that  the  sum  of  f5,000  deposited  by  them 
on  account  of  the  purchase  price  be  returned  to  them  by  the  plaintiff, 
with  interest.  The  facts  are  fully  set  forth  in  the  pleadings,  and  the 
case  is  submitted  for  determination  thereon. 

Several  objections  are  raised  by  the  defendants  to  the  regularity 
of  the  proceedings;  the  one  most  strongly  urged,  and  which  seems 
to  be  of  the  most  serious  nature,  relating  to  the  joinder  of  the  sub- 
jects of  a  water  supply  and  a  lighting  system  as  one  proposition 
for  a  gross  sum  to  cover  the  coat  of  both,  instead  of  dealing  with 
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them  as  separate  objects  at  a  fixed  sum  to  be  applied  to  the  cost  of 
each.  If  the  question  thus  arising  shall  be  determined  adversely  to 
the  plaintiff,  consideration  of  the  other  questions  will  be  unneces- 
sary. Authority  is  given  by  section  128  of  the  village  law  (Laws 
1S97,  c.  414)  to  the  electors  of  the  village  to  borrow  money  upon 
its  bonds  or  other  obligations  for  the  purpose  of  purchasing,,  con- 
structing, and  maintaining  eertaio  specified  village  improvements 
(10  in  all),  among  which  are  "(6)  waterworks,"  "(7)  lighting  system." 
Article  8  of  the  law  deals  with  the  subject  of  "Water,"  and  article  9 
with  the  subject  of  "Light,"  and  therein  respectively  treats  of  each 
separately.  Section  221,  art.  8,  provides  as  follows:  "A  proposition 
may  be  submitted  at  a  village  election  for  the  establishment  of  a 
system  of  water  works  for  supplying  the  village  and  its  inhabitants 
with  watCT,  or  for  the  acquisition  of  an  existing  private  system,  at 
an  expense  in  either  case  not  exceeding  the  sum  stated  in  the  propo- 
sition." Section  222  pi-ovides:  "If  a  proposition  be  adopted  for  the 
acquisition  of  an  existing  system  of  water  works,  the  board  of  water 
commissioners  may  purchase  the  same  at  a  price  not  exceeding  the 
sum  eq)ecifled  therein;"  and  further  makes  provision  for  the  acquisi- 
tion of  the  same  by  condemnation  proceedings  if  purchase  from  the 
owners  cannot  be  effected  by  agreement,  and  for  a  discontinuance 
of  the  proceedings  if  the  value  fixed  by  commissioners  appointed 
therein  is  greater  than  the  sum  specified  in  the  proposition,  unless 
the  paym«it  of  the  additional  amotmt  be  authorized  at  a  village  elec- 
tion. Section  223  provides:  "If  a  proposition  to  establish  a  system 
of  water  works  be  adopted,  the  board  of  water  commissioners  shall 
proceed  to  construct  such  system  accordingly;"  and  the  section  di- 
rects such  board  to  prepare  maps  and  plans  of  sources  of  supply, 
works,  etc.,  and  authorizes  the  entry  upon  lands  for  the  purpose  of 
preparing  such  maps  and  plans.  Authority  is  also  given  thereby  for 
the  purchase  by  agreement  with  owners,  or  otherwise  by  condemna- 
tion, of  any  land,  water,  or  water  rights  necessary  for  such  system. 
It  is  manifest  from  a  careful  reading  of  the  section,  cited  that  it 
was  intended  that  the  establishment  of  a  system  of  waterworks,  or 
the  acquisition  of  an  existing  private  system,  should  be  acted  upon 
as  a  distinct  and  independent  proposition.  Section  221  refers  to 
these  objects  in  the  alternative,  and  sections  222  and  223  prescribe 
the  procedure  in  the  event  that  the  electors  shall  adopt  a  proposi- 
tion to  have  one  or  the  other  of  them.  To  "establish"  means  to 
originate,  to  found,  to  institute,  to  create;  not  to  acquire  something 
which  has  already  been  brought  into  existence.  As  used  in  this  stat- 
jite,  it  contemplates,  in  part  at  least,  the  "constructing"  as  distin- 
guished from  the  "purchasing"  of  "a  village  improvement,"  as  those 
words  are  used  in  section  128,  above  "referred  to.  Bj-  sections  241, 
242,  and  243,  art.  9,  provision  is  made  (in  language  in  all  respects 
similar  to  that  above  quoted  in  regard  to  water,  except  so  far  as 
the  same  is  modified  to  conform  to  the  subject  treated  of)  for  the 
submission  at  a  village  election  of  a  proposition  for  the  establish- 
ment of  a  system  for  supplying  the  village  and  its  inhabitants  with 
light,  or  for  the  acquisition  of  an  existing  private  system,  at  an  ex- 
pense in  either  case  not  exceeding  the  sum  stated  in  the  proposition, 
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and  for  the  manner  of  the  establiBhing  of  the  one  or  the  acqttisition 

of  the  other,  as  the  proposition  may  be  adopted  by  the  electors.  The 
interpretation  of  sections  221,  222,  and  223,  expressed  in  the  words 
of  the  preceding  paragraph  relative  to  water,  applies  equally  to  sec- 
tions 241,  242,  and  243,  relative  to  light. 

The  plaintiff  is  subject  to  the  restraints  and  limitations  of  the 
statute  known  as  the  "General  Municipal  Law"  (Laws  1892,  c.  685), 
which  declares  that  "a  funded  debt  shall  not  be  contracted  by  a  mu- 
nicipal corporation  except  for  a  specified  object  expressly  stated  in 
the  ordinance  or  resolution  proposing  it;  nor  unless  such  ordinance 
or  resolution  shall  be  passed  by  a  two-thirds  vote  of  all  the  mem- 
bers elected  to  the  board  or  council  adopting  it,  or  submitted  to 
and  approved  by  the  electors  of  the  town  or  county  or  taxpayers  of 
the  village  or  city  when  required  by  law.  Such  ordinance  or  resolu- 
tion shall  provide  for  raising  annually  by  tax  a  sum  sufficient  to  pay 
the  interest  and  the  principal  as  the  same  shall  become  due."  Id.  §  o. 
This  statute  requires  that  an  ordinance  or  resolution  of  the  trustees 
under  which  it  is  proposed  to  contract  a  debt  for  any  village  improve- 
ment authorized  by  law,  such  as  waterworks  or  a  lighting  system, 
shall  specify  not  only  the  particular  improvement  to  be  made,  but 
the  amount  to  be  raised  therefor,  to  the  end  that  the  taxpayer  may 
directly  and  intelligently  act  thereon,  voting  for  or  against  the  prop- 
osition, as  he  may  be  disposed.  It  should  be  a  single  proposition, 
which  he  can  favor  or  oppose  as  he  may  regard  it  to  be  or  not  to  be 
meritorious,  needful,  or  within  the  reasonable  financial  ability  of  the 
village  to  enter  upon.  While  it  would  seem  to  permit  the  contract- 
ing of  a  funded  debt  by  the  same  ordinance  or  resolution  for  more 
than  one  object,  it  would  in  such  case  require  that  each  object  and 
the  amount  to  be  raised  therefor  should  be  specified  separately,  thus 
enabling  the  taxpayer  by  his  vote  to  discriminate  between  them  ac- 
cording to  his  will  in  respect  to  each.  To  join  in  the  resolution  two 
or  more  objects  interwoven  by  words  so  that  they  cannot  be  acted 
upon  separately  compels  the  taxpayer  to  vote  for  or  against  both, 
although  he  might  be  in  favor  of  one  and  opposed  to  the  other.  He 
is  thus  deprived  of  his  freedom  of  choice.  The  practical  result  might 
well  be  in  a  particular  case,  should  this  course  be  permitted,  that  a 
needed  improvement  would  be  defeated  because  allied  to  one  with- 
out merit,  or  both  would  be  adopted  in  either  event  to  the  disadvan- 
tage of  the  municipality.  The  views  above  expressed  are  in  harmony 
with  the  conclusion  reached  in  Gray  v.  Mount,  45  Iowa,  591,  and  par- 
ticularly with  the  statements  of  Beck,  J.,  in  delivering  the  opinion 
of  the  court,  at  page  595.  See,  also,  Board  of  Sup'rs  of  Fulton  Co. 
V.  Mississippi  &  W.  R.  Co.,  21  HI.  338;  McBryde  v.  City  of  Monte- 
sano  (Wash.)  34  Pac.  559.  The  resolution  of  the  trustees  of  the  plain- 
tiff (which  has  been  approved  by  the  taxpayers,  and  under  which  the 
bonds,  which  the  defendants  have  contracted  to  purchase,  are  pro- 
posed to  be  issued)  in  tenns  provides  for  the  borrowing  of  the  sum 
of  $100,000  for  the  purchasing,  constructing,  and  maintaining  water- 
works and  a  lighting  system  for  said  village;  thus  combining  not 
only  two  distinct  objects — ^that  of  waterworks  and  a  lighting  system — 
of  necessity  not  related  or  interdependent,  without  a  separate  speci- 
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flcation  of  the  amonnt  to  be  applied  to  each,  bnt  is  also  indefinite 
as  to  pui-pose,  in  that  by  its  terms  the  resolution  does  not  state 
whether  purchase  or  construction  is  proposed.  I  am  of  the  opinion 
that  the  proceedings  which  have  been  taken  are  so  much  at  variance 
with  both  the  letter  and  spirit  of  the  statute  applicable  thereto  that 
the  bonds  to  be  issued  thereunder  will  be  invalid  in  the  hands  of  the 
defendants,  and  that  performance  by  them  of  their  contract  to  pur- 
chase should  not  be  adjudged.  There  should  be  judgment  in  favor  of 
the  defendants  dismissing  the  plaintiff's  complaint,  and  for  the  re- 
covery upon  their  counterclaim  against  the  plaintiff  of  the  sum  of 
|5,000,  with  interest  and  costs. 

Judgment  for  defendants  dismissing  complaint,  and  for  their  recov- 
ery npon  their  counterclaim  against  plaintiff  of  |5,000,  with  interest 
and  costs. 


(34  Misc.  Rep.  127.) 

BRAtJER  V.  OCEANIC  STEAM  NAVIGATION  CO.,  Limited. 

(Supreme  Gbnrt,  Trial  Term,  New  Yotk.  County.    February,  1901.) 

1.  Bbrach  ov  Contract— Damages. 

In  an  action  for  breach  of  contract,  damages  not  arising  naturally,  but 
from  circumstances  peculiar  to  the  special  case,  are  not  recoverable,  unless 
the  circumstances  were  known  to  the  person  who  broke  the  contract. 

S.  Same — Conjectubal  Profits. 

Where  a  cattle  shipper  sued  for  breach  of  contract  to  lease  him  cattle 
space  on  defendant's  line  of  ocean  steamers  for  one  year,  damages  for  loss 
of  proflfis  based  on  an  arrangement  that.  If  he  could  procure  two  lines  of 
steamers,  one  running  to  Liverpool  and  the  other  to  London,  certain  par- 
ties would  take  his  contmct  off  his  hands,  and  would  pay  him  a  commis- 
sion for  buying  and  selling  the  cattle,  are  too  remote  and  conjectural  to  be 
recovered. 

&  Bahk — Reducino  Dak  ages. 

A  party  to  a  contract,  in  order  to  recover  for  breach  thereof,  must  so 
act  as  to  make  his  damages  as  small  as  possible. 

Action  by  William  W.  Brauer  against  the  Oceanic  Steam  Naviga- 
tion Company,  Limited,  to  recover  for  failure  of  defendant  to  carry 
out  a  written  contract  entered  into  in  October,  1897,  by  which  defend- 
ant agreed  to  give  plaintiff  certain  cattle  space  in  its  steamships  for 
the  purpose  of  carrying  or  transporting  cattle  from  the  city  of  New 
York  to  the  city  of' Liverpool,  England,  from  the  1st  day  of  Decem- 
ber, 1897,  until  the  30th  day  of  November,  1898,  in  consideration  of 
the  plaintiff's  agreeing  to  ship  all  the  cattle  required  to  fill  said  space, 
and  paying  to  the  defendant  therefor  the  sum  of  40  shillings  and  6 
pence  per  head,  and  in  further  consideration  of  plaintiff's  giving  sat- 
isfactory guaranty  on  or  before  November  15,  1897.  Verdict  for 
plaintiff.    Motion  for  a  new  trial.    Granted. 

See  49  N.  Y.  Supp.  937. 

Warren,  Boothby  &  Warren,  for  plaintiff. 

Wheeler  &  Cortis  (Everett  P.  Wheeler,  of  counsel),  for  defendant. 

MacLEAN,  J.  This  action  was  brought  to  recover  damages  for 
the  failure  of  the  defendant  to  carry  out  "a  contract  in  writing"  al- 
leged to  have  been  made  in  the  month  of  October,  1897,  by  which  the 
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defendant  "agreed  to  let  this  {daintiff  the  cattle  space"  in  certain 

vessels  of  its  line  of  steamships  "for  the  purpose  of  carrying  or  trans- 
porting cattle  from  the  city  of  New  York  to  the  city  of  Liverpool,  in 
England,  from  the  1st  day  of  December,  1S97,  until  the  30th  day  of 
November,  1898,  in  consideration  of  the  plaintiff's  agreeing  to  ship 
all  the  cattle  required  to  f  11  said  space,  and  paying  to  the  defendant 
therefor  tlie  sum  of  forty  shillings  and  six  pence  per  head,  and  in 
further  consideration  of  plaintiff's  giving  satisfactory  guaranty  on  or 
before  November  15,  1897."  The  writings  relied  upon  to  establish 
the  contract,  apparently  not  to  be  performed  within  one  year,  con- 
sisted of  the  following  telegrams : 

"New  Tork,  October  2.5,  1897. 
"W.  W.  Brauer,  Auditorium  Annex,  Chicago:  Am  ready  to  dose  all  White 
Star  steamers  carrying  cattle  December  ],  1S07,  to  November  30,  1898,  Inda- 
slve,  42 — 6  Insured.  Maximum  numbers  our  call,  subject  your  giving  satis- 
factory guarantee  Liverpool  by  November  15;  but  decline  positively  pay  bro- 
lierage.    Subject  to  reply  by  noon  to-morrow,  Tuesday. 

"H.  Maitland  Kersey." 

••Dated  Chicago,  111.,  October  26. 
"To  H.  Maitland  Kersey,  White  Star  Line,  Broadway:    Accept  your  propo- 
sition.   Confirm,  closing  your  boats  for  one  year.  Brauer." 

"Dated  New  Tork,  October  26. 
"To  W.  W.  Brauer,  And.  Annex:    Message  received.    Consider  space  closed. 

"H.  Maitland  Kersey." 

The  plaintiff  farther  alleges  that  he  "had  an  agreement  by  which 
he  was  to  receive  a  commission  of  fifty  cents  per  head  for  buying  said 
cattle  and  five  shillings  sterling  per  head  for  selling  them  after  thej 
were  taken  to  England,"  but  his  testimony  hardly  supports  his  allega- 
tion. The  cause  having  been  submitted  to  the  jury,  a  verdict  was 
found  for  the  plaintiff. 

\yere  not,'  however,  the  damages  awarded  for  losses  of  profits  too 
remote,  and  could  they  be  assessed  save  by  calculation  upon  conjec- 
ture? Expression  of  a  common  intention,  which  is  agreement,  sup- 
posedly is  arrived  at  in  view  of  circumstances  known  to  both  parties, 
either  because  commonly  known  from  the  great  generality  of  cases, 
or  because  the  peculiar  circumstances,  if  any,  specially  affecting  one 
party,  have  been  communicated  to  the  other,  thus  enabling  the  latter 
to  protect  himself  against  consequences  not  ordinarily  to  be  anticipat- 
ed, or  to  avoid  them  by  abstaining  from  the  agreement  altogether. 
This, — the  doctrine  of  the  civil  law,  adopted  into  the  Code  Civil  (sec- 
tions 1150,  1151)  as  "exceptions  to  and  modifications  of"  a  preceding 
section  (section  1149)  stating  a  rule  to  the  same  effect  as  the  principle 
of  the  common  law, — upon  its  statement  in  Sedgwick  on  Damages, 
under  the  reserve  "it  is  sometimes  said,"  was  presented  to  the  court 
upon  the  return  of  a  rule  nisi  in  Hadley  v.  Baxendale,  9  Exch.  341, 
during  the  argument  upon  which  reference  was  had  to  Mr.  Sedg- 
wick's treatise  by  counsel  showing  canse  and  by  counsel  opposed,  and 
also  by  members  of  the  court,  particularly  Parke,  B.,  who  remarked, 
"The  sensible  rule  appears  to  be  that  which  has  been  laid  down  in 
France,  and  which  is  declared  in  their  Code,"  continuing  with  Mr. 
Sedgwick's  translation  of  the  sections  noted  above.    The  same  doc- 
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trine  was  announced  in  the  judgment,  which,  in  part,  has  been  para- 
phrased: "Damages  not  arising  naturally,  but  from  circumstances 
peculiar  to  the  special  case,  are  not  recoverable  unless  the  special  cir- 
cumstances were  known  to  the  person  who  has  broken  the  contract." 
The  rule  in  Hadley  v.  Caxeudale,  although  received  as  novel,  was  not 
new  in  this  state,  wherein  it  was  earlier  observed  that  the  courts  were 
"more  and  more  falling  into  the  track  of  the  civil  law."  Cowen,  J., 
in  Blanchard  v.  Ely,  21  Wend.  347.  Its  authority  was  expressly  ac- 
knowledged in  Booth  v.  RoUing-Mill  Co.,  60  N.  Y.  4S7,  492.  It  was 
recognized  before  repeatedly.  Hamilton  v.  ilcPherson,  28  N.  Y.  72; 
Passinger  t.  Thorburn,  34  N.  Y.  C34;  Leonard  v.  Telegraph  Co.,  41 
N.  Y.  544.  It  has  been  followed  since,  again  and  again.  Allen  v. 
McConihe,  124  N.  Y.  342,  26  N.  E.  812;  Rochester  Lantern  Co.  v. 
Stiles  &  Parker  Press  Co.,  135  N.  Y.  209,  31  N.  E.  1018;  Todd  v. 
Gamble,  148  N.  Y.  382,  42  N.  E.  982.  The  application  of  the  rule  to 
the  facts  in  evidence  herein  was  not  alluded  to  upon  the  motions  to 
dismiss  the  complaint  and  to  direct  a  verdict,  both  of  which  were 
pressed  upon  other  grounds,  but  it  may  be  considered  upon  the  pres- 
ent motion  under  the  exception  taken  to  the  refusal  to  charge  the 
jury  in  the  terms  of  the  defendant's  tenth  request.  The  special  cir- 
cumstances relied  upon  in  this  cause  were  not,  so  far  as  appears,  an 
existing  contract  or  agreement  between  the  plaintiH  and  some  third 
persons,  but,  to  use  his  own  words,  "the  arrangement  was  that,  if  I 
could  procure  two  lines  of  steamers,  the  parties  would  take  my  con- 
tract, and  pay  me  a  conmiission  for  buying  and  selling,  but  they  did 
not  want  one  line  without  the  other,  as  one  wont  to  Liverpool  and  the 
other  to  London.  Tlie  idea  was  to  supply  the  market  tributary  to 
both  Liverpool  and  London,  in  order  to  have  better  command  of  the 
markets  thereabouts," — at  best,  a  tentative  arrangement,  one  which 
might  or  might  not  ripen  into  an  agreement,  and  seemingly  too  spec- 
ulative to  be  made  the  basis  for  special  damages,  because  it  would  im- 
port an  uncertain  element  of  liability,  not  within  the  contemplation  of 
the  parties,  even  if  the  defendant  knew'  (as  does  not  appear  from  the 
evidence)  that  third  parties  would  subsequently  take  the  contract  of 
the  plaintiff,  and  pay  him  a  commission  for  buying  and  selling.  "In 
such  a  case  the  intent  and  character  of  the  obligation  he  assumed 
should  be  known  to  the  carrier,  which,  in  this  case,  was  impossible, 
as  the  contracts  were  not  then  made."  Harvey  v.  Railroad  Co.,  124 
Mass.  421,  424.  Even  if  the  defendant  was  informed  that  the  inter- 
est of  the  plaintiff  "was  purely  to  receive  commissions,"  it  was  not  in- 
formed that  his  agreement,  actual  or  prosiiectivp,  with  third  parties, 
was  to  provide  him  commissions  in  excess  of  tlio.«e  usual  and  to  be 
anticipated  in  such  transactions;  and  therefore  such  consequences 
of  a  breach  of  the  contract,  upon  which  arises  this  action,  were  not 
brought  into  the  contemplation  of  the  defendant.  It  is  true  that  in 
the  Booth  Case,  supra,  it  was  held  that,  "as  there  was  no  market  price 
for  the  article,  the  fact  that  the  defendant  was  not  informed  of  the 
precise  price  in  the  subcontract  does  not  affect  its  liability."  In  the 
situation  presented  herein,  however,  there  was  a  market  price  appar- 
ently, and  no  subcontract  is  shown.  "There  is  another  pertinent  rule 
of  damages, — that  the  party  who  suffers  from  a  breach  of  contract 
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must  80  act  as  to  make  his  damages  as  small  as  he  reasonably  can. 
He  must  not,  by  inattention,  want  of  care,  or  inexcusable  negligence, 
permit  his  damages  to  grow,  and  then  charge  it  all  to  the  other  party. 
The  law  gives  him  all  the  redress  he  should  have  by  indemnifying  him 
for  the  damage  which  he  necessarily  sustains."  Parsons  t.  Sutton, 
66  N.  Y.  92,  95;  Allen  v.  McConihe,  124  N.  T.  342,  347,  26  N.  E.  812. 
There  is  no  evidence  in  this  case  that  the  plaintiff  informed  the  de- 
fendant that  his  proposed  agreement  for  commissions  was  dependent 
solely  upon  his  securing  defendant's  fleet  of  ships  for  cattle  transpor- 
tation, while,  saving  an  unsupported  allegation  in  the  complaint,  it 
.  seems  to  be  undisputed  that  the  plaintiff  could  have  secured  other 
means  of  transportation  upon  no  unfavorable  terms.  He  chose  to  re- 
main inactive,  and  to  permit  his  damages  to  grow,  and  would  now 
charge  his  entire  loss,  if  loss  there  was,  to  the  defendant,  whom  he 
failed  to  acquaint  with  the  special  circumstances,  upon  knowledge  of 
which,  actual  or  imputable,  alone  claims  for  such  loss  could  be  found- 
ed. The  motion  for  a  new  trial  is  granted.  An  order  may  be  sub- 
mitted to  be  settled  upon  notice. 
Motion  granted. 


(84  Misc.  Rep.  181.) 

In  re  BARTELMB. 

(Supreme  Court,  Special  Term,  New  York  County.    February,  1901.) 

OOHHITTBB  OF  IkcOMPETKNT — ApPOIHTMENT. 

ThoBgh,  under  Code  Civ.  Proe.  §  2326,  the  court  has  authority  to  appoint 
a  nonresident  committee  or  guardian  of  a  nonresident  Incompetent  to  take 
charge  of  the  property  of  the  Incompetent  within  the  state,  It  Is  discre- 
tionary with  the  court  whether  to  make  such  appointment  or  to  appoint 
a  resident 

Application  by  Mary  M.  Bartelme  for  the  appointment  of  a  commit- 
tee of  Seth  Abbott,  an  incompetent  person.    Committed  appointed. 

De  Lagnel  Berier,  for  petitioner  Mary  M.  Bartelme. 
Butler,  Notman,  Joline  &  Mynderse  (Arthur  H.  Van  Brunt,  of  coun- 
sel), for  Murdoch  &  Abbott,  petitioners. 

TBUAX,  J.  This  is  an  application  to  remove  a  nonresident,  who 
has  heretofoi-e  been  appointed  committee  of  the  property  of  a  non- 
resident lunatic,  and  to  appoint  another  nonresident  as  committee 
of  the  property  of  such  lunatic.  It  is  doubtful  whether,  prior  to  the 
passage  of  section  2326  of  the  Code  of  Civil  Procedure,  this  court  had 
the  right  to  appoint  a  nonresident  committee  of  the  property  within 
this  state  of  a  nonresident  lunatic.  The  law  contemplates  that  such 
a  committee  shall  reside  within  the  reach  of  the  process  of  the  courts 
of  this  state,  in  order  to  secure  the  performance  of  his  duties  and  to 
enforce  his  obligations  to  account.  See  Code  Civ.  Proc.  §§  2339,  2341, 
2342;  In  re  Neally,  26  How.  Prac.  402.  It  has  been  held  in  Maryland 
that  a  nonresident  will  not  be  appointed  such  committee.  Boarman's 
Case,  2  Bland,  89;  Morgan's  Case,  3  Bland,  332.  See,  also.  Chamber- 
lain V.  Greenleaf,  4  Abb.  N.  C.  92.  Section  2326  of  the  Code  of 
Civil  Procedure  provides  that,  where  the  person  alleged  to  be  incompe- 
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tent  resides  without  the  state  and  within  the  United  States,  and  a 
committee  or  guardian  has  been  duly  appointed  pursuant  to  the  laws 
of  the  state  or  territory  where  he  resides,  the  court  may,  in  its  discre- 
tion, make  an  order  appointing  the  foreign  committee  or  guardian 
the  committee  of  all  or  of  a  particular  portion  of  the  property  of  the 
incompetent  i>erson  within  the  state.  I  am  of  the  opinion  that  neither 
the  nonresident  committee,  who  has  heretofore  been  appointed  in  this 
state,  nor  the  petitioner  Bartelme,  comes  within  the  provision  of  this 
section;  the  first  because  he  has  been  removed  by  the  court  who  ap- 
pointed him,  and  the  second  because  the  incompetent  did  not  reside 
within  the  state  at  the  time  Bartelme  was  appointed  conservatrix. 
It  is  to  be  noticed  that  the  section  of  the  Code  above  referred  to  says 
that  the  court  "may,"  in  its  discretion,  appoint.  In  view  of  the  con- 
flicting claims  made  here  by  the  nonresidents,  I  think  it  would  be  bet- 
ter that  some  resident  should  be  appointed  committee  of  the  property; 
and  as  the  property  is  now,  and  has  been  for  years,  in  the  custody 
of  the  TarmeTB'  Loan  &  Trust  Ck>mpany,  I  appoint  that  company  com- 
mittee of  the  property  of  the  incompetent  witiiin  this  state. 
Ordered  accordingly. 


(S4  Misc.  B^.  144.) 

CHASE  V.  CITY  OF  SYRACUSE  et  al. 

(Supreme  Court,  Special  Term,  Onondaga  County.    February,  1001.) 

SXTRA  ALIiOWAKCE. 

Where  a  taxpayer  snes  to  restrain  a  city  from  issiilDg  bonds  to  a 
greater  amount  than  is  necessary  to  refund  other  city  bonds,  and  the  issue 
Is  by  the  Judgment  limited  to  the  proper  amount,  the  taxpayer  is  entitled, 
besides  his  taxable  costs,  to  a  reasonable  extra  allowance  for  counsel 
fees  and  disbursements  not  taxable. 

Action  by  Austin  C.  Chase  against  the  city  of  Syracuse  and  others. 
Judgment  for  plaintiff.  Motion  for  an  extra  allowance  of  costs.  Mo- 
tion granted. 

Hiscock,  Doheny,  Williams  &  Cowie,  for  the  motion. 
M.  Z.  Haven,  Corp.  Counsel,  opposed. 

ANDREWS,  J.  It  appears  that  the  city  of  Syracuse  proposed  to 
issue  its  bonds  in  the  sum  of  $1,000,000,  bearing  interest  at  the  rate 
of  4  per  cent.,  and  dated  January  1,  1900,  for  the  purpose  of  raising 
funds  to  pay  $1,000,000  of  its  bonds  then  due  and  outstanding.  It 
also  appears  that  such  an  issue,  because  of  the  premium  that  could  be 
obtained  therefor,  would  be  sold  for  an  amount  considerably  in  excess 
of  what  was  required  to  pay  the  principal  and  interest  of  the  bonds  to 
be  retired.  To  prevent  such  a  result,  the  plaintiff,  as  a  taxpayer  of 
the  city,  began  this  action,  and  has  obtained  judgment  perpetually 
i-estraining  the  defendant  from  issuing  more  of  such  new  bonds  than 
will  be  suflScient  to  raise  the  sum  required  to  pay  the  old.  It  further 
appears  that,  as  matter  of  fact,  since  the  preliminary  injunction  was 
obtained  in  this  action,  the  city  of  Syracuse  has,  by  the  sale  of  $915,- 
000  of  such  bonds,  obtained  sufficient  for  this  purpose.  The  plaintiff 
has,  therefore,  been  substantially  successful  in  the  litigation  begun 
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by  him.  Under  such  circumstances,  he  makes  this  application  for  an 
extra  allowance,  upon  affidavits  showing  that  his  taxable  costs  will 
not  exceed  $115,  and  that  he  has  become  liable  for  disbursements 
which  are  not  taxable,  and  for  counsel  fees,  to  a  large  amount.  It 
fiffther  appears  that  the  defendant  retained  special  counsel  in  this 
litigation,  that  one  of  them  (Mr.  Delafleld)  has  rendered  a  bill  amount- 
ing to  $1,000,  and  that  a  second  (Mr.  Wilson)  performed  serTioes 
equally  as  important  to  those  of  Mr.  Delafleld,  and  will  be  entitled  to 
large  compensation.  The  action  was  brought  by  Mr.  Chase,  not  so 
much  for  the  protection  of  his  own  interests,  which,  as  are  shown  by 
the  defendants'  affidavits,  would  be  very  slightly  affected,  but  on  be- 
half of  all  the  taxpayers  of  the  city.  This  being  so,  there  is  no  rea- 
son why  he  should  be  called  upon  to  bear  personally  the  necessary 
expenses  of  a  litigation  in  which  he  has  succeeded.  While,  on  the 
one  hand,  the  city  should  not  be  exposed  to  unfounded  actions,  and 
the  nnsnccessful  plaintiff  in  a  taxpayer's  action  subjects  himself  to 
all  the  liabilities  of  a  defeated  party,  yet,  on  the  other,  public  policy 
requires  that,  where  a  taxpayer  does  prevent  waste  of  the  public 
funds,  he  should  be  protected  from  loss  by  means  of  a  reasonable 
allowance.  Otherwise,  the  bringing  of  such  actions,  often  most  use- 
ful and  necessary,  will  be  discouraged.  I  am  of  the  opinion,  there- 
fore, that  the  motion  should  be  granted,  and  that  an  extra  allowance 
of  1750  should  be  made  to  the  plaintiff 
Motion  granted. 

(.14  Misc.  Rep.  101.) 

PEOPLE  V.   KENNEDY. 

(Supreme  Covrt,  Criminal  Term,  New  York  Oomity.    Febmary,  1901.) 

CBnaNAL,  Law— Eyidenck — Comparison  op  HAXDWRiTrNos. 

Laws  1880,  c.  36,  as  amended  by  Laws  1888,  c.  555,  providing  'or  com- 
parison ot  a  disputed  writing  wltli  onotlier  writing  proved  to  the  satis- 
faction of  the  court  to  bo  genuine,  authorizes  such  comparison  only 
where  the  disputed  writing  Is  the  subject  of  controversy;  and  evidence 
of  experts  on  handwriting,  on  a  trial  for  murder,  that  a  check  found  upon 
the  body  of  the  woman,  and  a  pad  in  the  room  where  she  was  murdered, 
were  In  the  handwriting  of  the  defendant,  were  Inadmissible, — ^the  Issue 
being  whether  the  woman  had  iieen  murdered  by  the  defendant,  and  the 
check  and  pad  being  merely  evidence  relating  to  that  Issue. 

Samuel  J.  Kennedy  was  indicted  for  murder  in  the  first  degree,  and 
the  state  offered  to  prove,  by  comparison  of  handwriting,  that  a  check 
found  on  the  body  of  the  deceased  and  a  pad  were  in  the  handwriting 
of  the  defendant,  by  means  of  the  opinions  of  experts  who  had  no 
knowledge  as  to  the  handwriting  of  the  accused.  Objection  to  evi- 
dence sustained. 

John  F.  Mclntyre  and  Forbes  J.  Hennessy,  Special  Dist.  Attys.,  for 
the  People. 
William  W.  Gantwell  and  Robert  H.  Moore,  for  defendant. 

FCRSMAN,  J.  I  do  not  think  this  evidence  is  competent.  I  am 
satisfied  it  is  not  competent,  and  because  the  question  is  somewhat 
new.  and  arises  in  this  case  as  it  never  has  arisen  in  any  other  case, 
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I  will  state  my  riews  concerning  it.  I  am  aware,  ot  course,  of  the 
fact  that  the  matter  may  not  be  reviewed  by  the  court  of  appeals  in 
this  case;  but  it  may  be  reviewed  some  time  by  the  court  of  appeals, 
and  it  is  a  question  that  ought  to  be  decided  by  the  court  of  last 
resort,  because  it  becomes,  in  cases  like  the  present,  an  exceedingly 
important  question. 

Now,  the  common  law,  so  far  as  the  evidence  in  relation  to  hand- 
writing is  concerned,  obtained  down  to  the  enactment  of  chapter  36 
of  the  Laws  of  1880.  There  were  two  ways  of  proving  handwriting 
at  common  law,  and  only  two:  First,  by  witnesses  who  had  seen  the 
party  write,  and  thus  were  familiar  with  hie  writing;  second,  by  wit- 
nesses who  had  become  familiar  with  his  handwriting  by  correspond- 
ence with  him,  or  by  seeing  his  handwriting  in  business  transactions. 
There  were  bat  two  exceptions  to  this  rule  of  the  common  law,  so  far 
as  I  can  learn  after  somewhat  careful  examination.  The  first  was  in 
relation  to  ancient  documents,  which,  by  reason  of  their  antiquity, 
and  because  they  had  long  been  acquiesced  in,  were  admitted  in  evi- 
dence without  proof  of  the  handwriting.  The  second  exception  was 
the  rule  permitting  a  comparison  between  writings  of  the  party  whose 
writing  was  under  examination,  which  had  been  admitted  as  material 
and  relevant  to  the  issue,  and  the  handwriting  in  dispute;  that  is, 
where  other  writings  material  to  the  issue  had  been  admitted  in  evi- 
dence because  they  were  material  and  relevant  to  the  issue,  they  might 
be  compared,  under  the  common-law  rule,  with  the  handwriting  in 
dispute.  That  was  the  rule  of  the  common  law,  and,  so  far  as  my 
reading  goes,  continued  down  to  the  enactment  of  chapter  36  of  the 
Laws  of  1880.    Now,  that  statute  ia  this: 

"An  act  to  amend  the  law  of  evidence  and  practice  on  civil  and  criminal  trials. 
"Section  1.  Comparison  of  a  disputed  writing,  with  any  writing  proved  to  the 
satisfaction  of  the  court  to  be  genuine,  shall  be  permitted  to  be  made  bj  wit- 
nesses in  all  trials  and  proceedings,  and  such  writings  and  the  evidence  of  wit- 
nesses respecting  the  same  may  be  submitted  to  the  court  and  Jury  as  evidence 
of  the  genuineness,  or  otherwise,  of  the  writing  In  dispute." 

Kow,  that  was  a  statement  of  the  common-law  rule  enlarged  by 
permitting  comparison  to  be  made  by  experts,  by  placing  the  writ- 
ings in  juxtaposition,  of  the  writing  in  dispute  with  standards  estab- 
lished to  the  satisfaction  of  the  court.  And  since  the  enactment  of 
that  statute  down  to  tliis  time,  in  proper  cases,  that  has  been  received 
without  objection. 

The  first  case  under  that  statute  that  I  have  found  is  a  case  in  32 
Hun,  472.  The  question  did  not  directly  arise.  It  only  arose  infer- 
entially.  It  is  the  case  of  Hilsley  v.  Palmer.  It  was  decided  in  my 
own  department, — the  Third  department.  The  opinion  is  by  Mr.  Jus- 
tice Boardman,  then  sitting  at  general  term,  in  1884.  This  was  an 
action  about  a  $10,000  note  given  by  a  person  who  was  deceased  at 
the  time  of  the  trial,  and  the  defendant  claimed  that  the  signature  to 
the  note  was  a  forgery.  So  that  you  see  the  signature  of  the  note  was 
directly  in  controversy.  The  genuineness  of  the  signature  was  the 
issue  between  the  parties.  On  that  trial  a  witness  who  had  testified 
in  relation  to  the  signature — the  genuineness  of  the  signature — was 
presented  with  a  scries  of  signatures,  some  of  which  had  been  man- 
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tifactnred  by  another  person,  and  asked  to  select  those  which  were 
genuine  and  those  which  were  not.  Of  course,  he  made  mistakes. 
He  could  not  select  them.  Then  they  offered  to  prove  that  these  sig- 
natures which  he  had  thus  been  interrogated  concerning  were  written 
by  another  person,  and  offered  them  in  evidence,  and  they  were  re- 
jected. And  on  appeal  the  court  held  that  inasmuch  as  they  were 
examined  concerning  the  purpose  of  testing  the  credibility  and  knowl- 
edge of  the  witness,  and  were  not  pertinent  to  the  issue,  they  could 
not  be  received. 

The  next  case  is  Brnyn  v.  Russell,  52  Hun,  at  page  17,  4  N.  Y.  Supp. 
784.  This  case  also  arose  in  the  Third  department,  and  the  opinion 
was  written  by  Mr.  Justice  Landon,  now  of  the  court  of  appeals.  The 
action  was  upon  a  promissory  note  for  f5,000.  There  were  various 
other  questions  in  the  case.  The  court  say  upon  the  subject  now  un- 
der consideration: 

"We  bare  examined  the  various  assignments  of  error  respecting  the  proof 
of  the  testator's  hand-writing  and  the  genuineness  of  the  signature  to  the  note. 
There  is  a  sort  of  false  courtesy  shown  by  the  law  to  the  pretenders  to  expert 
knowledge.  Witnesses  are  criticised  as  failing  to  show  themselves  to  be  ex- 
perts. They  had,  in  some  degree,  the  knowledge  which  an  expert  ought  to 
liave,  and,  in  the  present  state  of  the  law,  we  do  not  think  the  court  erred  In 
receiving  their  opinions.  The  defendants  offered,  by  expert  testimony,  to 
show  that  the  note  in  question  and  a  letter  admitted  by  the  plaintiff  to  be  In 
her  handwriting  were  both  In  the  same  handwriting.  Convincing  as  such 
evidence  might  be  in  certain  cases.  It  does  not  seem  to  be  admissible.  Oom- 
parlson  of  handwriting  is  only  admissible  between  the  disputed  writing  in 
question  and  the  genuine  handwriting  of  the  person  purporting  to  be  the  writer 
of  the  disputed  writing." 

The  next  case  that  I  have  found  is  in  95  N.  Y.,  at  page  73.  It 
is  the  case  of  Peck  v.  Callaghan.  In  this  case  this  statute  of  18S0 
is  discussed  by  Chief  Justice  Eager,  and  all  of  the  judges  of  the 
court  of  appeals  concurred  in  his  opinion.  There  was  issue  of  for- 
gery here.  And,  of  course,  where  there  is  an  issue  of  forgery,  com- 
parison under  this  statute  is  proper.  Speaking  of  this  act  of  1880, 
Judge  Ruger  says  this: 

"This  act  was  evidently  Intended  to  enlarge  the  rules  of  evidence,  and  extend 
the  facilities  for  testing  the  handwriting  of  a  party,  the  genuineness  of  whose 
signature  was  disputed,  beyond  the  opportunities  afforded  by  the  then  existlnj! 
rules.  It  was  theretofore  competent  to  give  the  evidence  of  experts  as  to  the 
genuineness  of  handwriting  by  comparison  with  other  specimens  of  the 
party's  handwriting,  which  had  been  admitted  In  evidence  for  other  lawful 
purposes  on  the  trial,  but  it  had  not  been  competent  to  introduce  such  speci- 
mens for  the  sole  purpose  of  comparison.  The  evils  apprehended  from  the 
introduction  of  such  evidence  have  been  stated  to  be — First,  the  selection  of 
imfair  specimens  of  the  handwriting  which  is  in  dispute,  by  the  party  offering 
them  in  proof;  and.  second,  the  embarrassments  arising  from  the  multiplica- 
tion of  issues  over  the  genuineness  of  the  various  signatures  which  might  be 
offered  in  evidence.  The  act  in  question  leaves  the  character,  number,  and 
sufficiency  of  Identification  of  the  specimens  offered  in  evidence  for  the  pur- 
poses of  comparison  entirely  to  the  discretion  of  the  court,  and  thus  attempts 
to  obviate  the  objections  formerly  existing  to  this  species  of  evidence.  The 
language  of  the  act,  however,  which  permits  the  introduction  oif  specimens  of 
a  person's  handwriting  for  the  purpose  of  comparison,  when  proved  to  the 
satisfaction  of  the  court,  authorizes  only  the  admission  of  such  writings  as 
purport  to  be  the  handwriting  of  the  person  the  genuineness  of  whose  signa- 
ture is  disputed.  The  disputed  writing  referred  to  in  the  statute  relates  only 
to  the  instrument  which  is  the  subject  of  controversy  In  the  action,  and  the 


Digitized  by 


Google 


Sap.   Ct.)  PEOPLE   V.  KENNEDY.  473 

spectmens  of  handwriting  admissible  tberennder  are  those  of  the  person 
purporting  to  have  executed  the  Instrument  In  controyersy." 

Now,  this  Dolly  Reynolds  check  is  not  the  issue  in  this  action. 
It  is  not  an  issue  at  all.  It  is  simply  evidence  upon  which  you  seek, 
by  the  aid  of  other  evidence  in  the  case,  to  convict  this  man  of  the 
crime  of  murder.  If  this  language  of  the  court  of  appeals  is  cor- 
rect, then,  under  the  statute  of  1880,  a  comparison  cannot  be  had 
with  mere  evidential  writing  and  standards  set  up  and  jMroved  to 
the  satisfaction  of  the  court,  but  only  between  a  writing  that  is  the 
very  subject  of  the  action,  the  very  thing  in  controversy,  "the  writ- 
ing in  dispute,"  as  the  language  of  the  statute  is,  and  standards 
set  up  and  proved  to  the  satisfaction  of  the  court. 

In  People  v.  Everhardt,  104  N.  T.,  at  page  591,  11  N.  E.  62,  the 
indictment  was  for  forgery, — a  criminal  case.  In  that  case,  of  course, 
the  controversy  was  whether  the  paper  in  question  was  forged  by 
the  accused,  and  that  paper  was  the  writing  in  controversy, — "in 
dispute."  The  alleged  forged  signature  was  put  in  evidence,  stand- 
ards were  established  to  the  satisfaction  of  the  court,  and  com- 
parison admitted  at  the  hands  of  the  people  between  those  standards 
and  the  alleged  forged  writing,  because  that  was  the  question  in 
dispute.  The  defense  claimed  not  only  that  the  writing  was  not 
forged  by  the  defendant,  the  accused,  but  was  actually  forged  by 
another  person,  whom  he  named;  and  they  offered  to  prove  the 
handwriting  of  the  third  person,  who,  the  defendant  asserted,  com- 
mitted the  forgery,  instead  of  the  defendant  himself,  for  the  purpose 
of  setting  up  or  establishing  standards,  so  that  a  comparison  be- 
tween that  person's  handwriting  and  the  alleged  forged  paper,  and 
the  court  of  appeals  said  it  was  incompetent 

The  next  case  on  the  subject  is  the  case  of  People  v.  Murphy,  135 
N.  Y.  450,  32  N.  E.  138,  to  which  counsel  referred  me.  In  1888  the 
legislature  amended  this  chapter  36  of  the  Laws  of  1880  by  chapter 
555  of  the  Laws  of  1888: 

"Chapter  555.  An  act  to  amend  chapter  36  of  the  Laws  of  1880,  entitled  'An 
act  to  amend  the  laws  of  evidence  and  practice  on  dvil  and  criminal  trials.' 
"Section  1.  Section  2  of  chapter  36  of  the  Laws  of  1880  •  •  •  Is  hereby 
amended  so  as  to  read  as  follows:  Comparison  of  a  disputed  writing  with  au'y 
wrltlng  proved  to  the  satisfaction  of  the  court  to  be  the  genuine  handwriting 
of  any  person,  claimed  on  the  trial  to  have  made  or  executed  the  disputed  in- 
strument or  writing,  shall  be  permitted  and  submitted  to  the  court  and  Jury  In 
like  manner.  But  nothing  within  contained  shall  afTect  or  apply  to  any  action 
or  proceeding  heretofore  commenced  or  now  pending." 

This  act  was  probably  passed  to  avoid  the  decision  in  104  N.  Y., 
11  N.  E.,  inasmuch  as  it  authorizes  a  comparison  between  the  dis- 
puted writing  and  the  genuine  writing  of  any  person  claimed  on 
the  trial  to  have  made  the  writing  in  dispute.  In  all  other  respects 
the  law  of  1880  is  unchanged.  It  is  still  the  writing  which  is  the 
very  subject  of  the  litigation  with  which  the  comparison  must  be 
made. 

In  the  case  of  People  v.  Murphy,  135  N.  Y.  450,  32  N.  E.  138,  Judge 
Maynard  wrote  the  opinion.  On  the  trial  two  anonymous  letters 
were  introduced  in  evidence,  containing  threats,  etc. ;  and  the  prose- 
cution established  standards  under  the  law  of  1880  by  producing 
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and  proring  specimens  of  the  genuine  handwriting  of  the  accused, 
and  permitting  comparisonfl.    The  court  saj: 

"It  Is  now  objected  that  this  mode  of  proof  of  defendant'*  handwriting 
was  unauthorized;  that  it  was  not  a  case  of  a  disputed  writing,  within  the 
provisions  of  the  act  of  1S80;  that  the  statute  was  only  Intended  to  change 
the  rules  of  evidence  formerly  In  force  when  the  authenticity  of  the  paper  Is 
directly  the  subject-matter  of  the  Issue  to  be  tried,  as  In  the  case  of  the 
denial  of  the  execution  of  a  note  or  a  deed  or  a  will,  or  any  other  Instrument 
relied  upon  as  the  foundation  of  an  action  or  defense.  It  Is  insisted  that  all 
of  the  reported  cases  are  of  this  character,  and  the  language  of  Chief  Judge 
liuger  in  Peck  v.  Callaghan  is  quoted,  where  it  is  said:  'The  disputed  writing 
referred  to  in  the  statute  relates  only  to  the  Instrument  which  is  the  subject 
of  controversy  In  the  action,  and  the  specimens  of  handwriting  admissible 
thereunder  are  those  of  the  person  purporting  to  have  executed  the  instrument 
In  controversy.'  Whatever  intrinsic  merit  there  may  be  in  this  contention, 
we  do  not  tbinli  it  is  available  to  the  defendant  upon  this  appeal.  No  objec- 
tion appears  In  the  record." 

Therefore  the  court  refused  to  decide  it,  because  it  was  not  ob- 
jected to. 

Now,  what  have  we  here?  We  have  a  check  and  a  pad  which 
are  proved  suiticiently  to  permit  the  evidence  to  go  to  the  jury  to 
be  in  the  handwriting  of  the  defendant.  The  check  was  the  check 
found  upon  the  person  of  this  woman  Beynolds  by  the  coroner  and 
others  at  the  time  she  was  undressed  in  room  84,  shortly  after  the 
murder.  The  pad  consisted  of  the  pieces  of  paper  that  were  found 
in  the  room,  and  which  were  pasted  together,  and  which  have  been 
put  in  evidence  here.  What  is  the  character  of  those  writings?  They 
are  not  the  writing  in  dispute,  because  there  is  no  writing  in  dis- 
pute here,  within  the  meaning  of  this  statute.  That  is,  they  are 
not  the  subject  of  this  controversy.  •  They  are  merely  evidence  re- 
lating to  the  controversy, — evidence  which,  with  other  evidence,  you 
claim  establishes  the  controverted  thing  in  favor  of  the  people,  to 
wit,  that  this  man  Kennedy  killed  this  woman  Beynolds.  Did  he 
kill  her?  That  is  the  controversy.  That  is  the  thing  in  dispute. 
You  say  he  did.  He  says  he  did  not.  That  is  the  controversy.  That 
is  the  dispute.  That  is  the  only  controvprsy  and  the  only  dispute 
here.  The  Dolly  Beynolds  check  and  the  pad  are  evidence  upon  that 
subject.  They  are  mere  evidential  writings.  And  if  these  courts 
who  have  expressed  themselves  upon  that  subject  are  correct  in  say- 
ing it  must  be  the  writing  in  dispute  with  which  the  comparison  is 
made,  the  very  subject  of  the  controversy,  the  thing  in  issue,  then 
comi)arisons  cannot  be  had  with  these  writings  and  other  standards 
set  up  and  proved  to  the  satisfaction  of  the  court  to  be  the  genuine 
handwriting  of  the  accused.  I  am  firm,  myself,  in  that  conviction. 
I  do  not  think  that  the  legislature  has  succeeded  in  enlarging  the 
common-law  rule  to  the  extent  that  you  claim  for  it  here.  I  have 
noticed,  through  all  these  cases,  and  some  cases  that  I  have  found 
in  England,  and  one  in  Pennsylvania,  that  the  courts  seem  disin- 
clined to  enlarge  the  common-law  rule,  except  where  made  to  do  so 
by  force  of  the  words  of  a  statute  remedial  of  the  common  law.  My 
judgment  is  that  in  this  case  comparison  cannot  be  made  by  an  ex- 
pert in  handwriting  placing  two  pieces  of  evidence,  not  being  the 
subject  of  the  action,  in  juxtaposition,  and  comparing  one  with  the 
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other,  and  declaring  in  his  opinion  whether  one  was  written  by  the 
accused,  or  the  other  written  by  the  accosed,  or  both  by  one  person, 
because,  as  I  have  stated,  these  are  mere  evidential  writings,  and 
not  the  writings  which  constitute  the  controverBy  in  the  action.  I 
therefore  sustain  this  objection. 

Mr.  McENTYRE.  If  the  check  is  disputed,— if  it  is  said  that  that 
check  is  not  in  the  handwriting  of  this  defendant, — can  we  then  in- 
troduce the  evidence? 

THE  CX)URT.  I  regret  that  I  have  not  made  myself  clear.  Of 
course,  tliis  writing  is  disputed,  or  probably  will  be.  We  can  as- 
sume that  the  defendant  will  say,  on  his  side,  that  it  is  not  his  hand- 
writing, and  therefore  the  genuineness  of  it  is  disputed;  but  it  is 
not  the  writing  in  controversy,  notwitlistanding.  There  is  no  writ- 
ing in  controversy.  It  is  evidential.  It  is  merely  evidence  upon 
the  question  in  controversy,  and  it  is  because  it  is  not  the  subject 
of  the  action  that  it  is  inadmissible.  In  other  words,  the  courts 
have  held,  in  the  cases  which  I  have  cited,  or  intimated  exceedingly 
strongly  and  clearly,  that  the  handwriting  which  can  be  compared 
by  experts  with  standards  proved  to  the  satisfaction  of  the  court 
to  be  the  genuine  writing  of  a  party  is  the  handwriting  which  is 
the  subject  of  the  action, — ^the  very  tiling  in  controversy, — as  where 
a  will  is  said  to  have  been  forged,  and  is  offered  for  probate,  or 
where  a  person  is  Indicted  for  forgery  of  a  paper,  or  where  a  per- 
son brings  an  action  against  another  upon  a  paper  which  the  de- 
fendant claims  is  forged. 

Objecticm  sustained. 


<S4  Misc.  Rep.  8S.) 

PBX)PLB  er  rel.  GAIyLAGHBR  v.  HAGAN,  Warden  of  City  Prison. 

(Supreme  Court  Special  Term,  New  York  County.    Felnruary,  1901.) 

EXTRADITIOH— DiBCRETIOH  OP    GOVBBSOK. 

It  Is  no  defense  to  a  warrant  of  extradition  that  the  prisoner  has  l)een 
convicted  of  a  crime  In  the  state,  but  has  b«en  balled  during  hla  appeal, 
and  that  be  cannot  be  extradited  until  he  ha^  served  bis  sentence,  or  until 
be  has  been  finally  acquitted,  as  the  governor  of  the  state  may  waive  the 
Tight  of  tbe  state  to  pnnlsb  tbe  prisoner  for  a  crime  committed  In  the 
state. 

Application  by  the  people,  on  tlie  relation  of  Patrick  Gallagher,  for 
a  writ  of  habeas  corpus  to  James  J.  Hagan,  warden  of  the  city  prison, 
to  fM'ocure  release  from  custody  under  a  warrant  of  extradition. 

Amos  H.  Evans,  for  relator. 

Eugene  A.  Philbin,  Dist.  Atty.,  for  respondent. 

SCOTT,  J.  The  relator,  under  the  name  of  John  Irwin,  was  on 
November  15,  1900,  convicted  in  this  county  of  grand  larceny  in  the 
second  degree,  and  sentenced  to  serve  three  years  and  six  months  in 
the  state  prison.  He  appealed  from  the  judgment  of  conviction,  ap- 
plied for  and  procured  a  certificate  of  reasonable  doubt  from  a  justice 
of  this  court,  and  was  admitted  to  bail  pending  the  determination  of 
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his  appeal.  He  had  been  preyionsly  indicted  in  the  state  of  New 
Jersey  for  larceny  under  the  name  of  John  Hill,  and  on  the  28th  day 
of  January,  1901,  was  arrested  under  a  warrant  issued  by  a  magistrate 
of  this  city  under  section  828,  Code  Cr.  Proc,  to  await  the  result  of  an 
application  to  the  governor  for  a  writ  of  extradition.  On  February 
4,  1901,  a  requisition  for  his  extradition  wa«  duly  made  by  the  gov- 
ernor of  the  state  of  New  Jersey,  and  thereupon  the  governor  of  this 
state  issued  his  warrant  of  arrest  and  delivery.  The  relator  by  this 
proceeding  seeks  his  release  from  custody  under  the  warrant  of  extra- 
dition, claiming  that,  inasmuch  as  he  is  now  under  conviction  and 
sentence  in  this  state,  and  thereby  owes  this  state,  in  satisfaction  of 
his  crime,  a  term  of  service  in  the  state  prison,  he  cannot  be  sent 
into  another  state  for  a  crime  committed  against  its  laws  until  he  has 
served  out  his  term  of  imprisonment  here,  or  been  finally  acquitted  of 
the  charge  against  him. 

That  the  state  need  not  surrender,  upon  requisition  of  another 
state,  a  prisoner  held  in  actual  custody,  either  under  civil  process 
to  secure  the  payment  of  a  debt,  or  under  criminal  process  to  answer 
or  suffer  punishment  for  a  crime,  seems  to  be  well  settled.  In  re 
Briscoe,  51  How.  Prac.  422;  In  re  Troutman,  24  N.  J.  Law,  634; 
Taintor  v.  Taylor,  36  Conn.  242;  Taylor  v,  Taintor,  16  Wall.  366.  21 
L.  Ed.  287.  As  was  said  by  the  supreme  court  of  the  United  States 
in  the  last  case: 

"Where  a  demand  Is  properly  made  hy  the  governor  of  one  state  upon  the 
governor  of  another,  the  duty  to  surrender  Is  not  absolute  and  unquallUed.  It 
depends  upon  the  circumstances  of  the  case.  If  the  laws  of  the  latter  state 
have  been  put  In  force  against  a  fugitive,  and  be  Is  Imprisoned  there,  the 
demands  of  these  laws  may  first  be  satisfied.  The  duty  of  obedience  then 
arises,  and  not  before." 

The  fact  that  in  this  particular  case  the  relator,  although  under 
conviction,  is  actually  at  large  on  bail,  does  not,  in  my  opinion,  affect 
the  application  of  the  rule.  He  still  owes  to  this  state  a  debt  of  im- 
prisonment as  a  punishment  for  the  crime  against  the  laws  of  this 
state  of  which  he  has  been  convicted.  He  is  still  theoretically  in  the 
grasp  and  custody  of  the  law.  Having  given  bail,  he  is  merelj'  re- 
garded as  delivered  into  the  custody  of  his  sureties,  and  their  domin- 
ion over  him  is  but  a  continuance  of  his  original  imprisonment. 
Taylor  v.  Taintor,  16  Wall.  371,  21  L.  Ed.  287.  It  is  not  the  fact  of 
actual  physical  incarceration,  but  the  fact  that  the  person  sought  to 
be  extradited  has  been  held  to  answer  for  a  debt  due  to  the  law  of  the 
state  in  which  he  is  found,  that  justifies  the  refusal  of  that  state  to 
surrender  him  until  its  demands  upon  him  have  been  satisfied.  I 
have  no  doubt,  therefore,  that  the  proper  authorities  of  this  state 
could  have  lawfully  refused  to  deliver  up  the  relator  to  the  state  of 
New  Jersey  until  he  had  served  the  term  of  imprisonment  to  which  he 
has  been  sentenced,  or,  if  his  present  conviction  be  reversed,  until 
he  had  been  finally  acquitted  of  the  crime  with  which  he  stands 
charged  in  this  state.  That,  however,  is  not  the  precise  question  pre- 
sented upon  this  application,  because  it  is  the  person  charged 
with  crime,  and  not  the  state  authorities,  who  insist  that  he  must  be 
kept  here  to  answer  for  the  crime  committed  in  this  state,  and  that  he 
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cannot  be  sent  to  New  Jersey  to  answer  for  the  crime  committed 
there.  I  do  not  think  that  he  can  be  heard  to  make  this  objection 
to  his  extradition.  If  he  has  committed  ofCenses  against  the  laws  of 
two  states,  it  is  not  for  him  to  choose  in  which  state  he  shall  be  held 
to  answer.  Naturally  he  would  always  choose  that  in  which  the 
punishment  would  be  the  lighter,  or  the  chances  of  conviction  the 
least.  In  Roberts  v.  ReUly,  116  U.  S.  80,  6  Sup.  Ot.  291,  29  L.  Ed.  544, 
this  very  question  arose.  Koberts,  a  fugitive  from  the  state  of  New 
York,  was  arrested  in  Georgia  upon  an  extradition  warrant  issued 
by  the  governor  of  that  state.  He  averred  that  the  acts  with  which 
he  was  charged  constituted  a  crime  against  the  state  of  Georgia,  as 
well  as  against  the  state  of  New  York,  and  therefore  that  he  should 
be  held  to  answer  to  the  laws  of  Georgia  before  he  was  sent  out  of 
that  state  to  answer  to  the^  laws  of  another  state.  This  contention 
was  overruled  by  the  supreme  court  of  the  United  States,  which  held 
that  even  in  such  a  case  it  was  competent  for  the  state  of  Georgia 
to  waive  the  exercise  of  its  jurisdiction  by  surrendering  the  fugitive 
to  answer  to  the  laws  of  New  York.  In  the  very  nature  of  things, 
it  is  desirable  that  the  power  should  rest  somewhere  in  the  state  to 
refuse  to  give  up  a  prisoner  until  he  has  satisfied  the  claims  of  the 
state  against  him,  or  to  waive  the  enforcement  of  those  claims,  and 
surrender  him  to  another  state  for  the  satisfaction  of  its  laws.  If 
such  power  did  not  exist,  a  criminal  might  easily  evade  or  postpone 
his  just  punishment  for  the  gravest  of  crimes  committed  in  one  state 
by  the  commission  of  a  crime  of  much  less  magnitude  in  another.  If 
a  state  may  waive  the  enforcement  of  its  claims  upon  a  prisoner,  in 
favor  of  the  claims  of  another  state  upon  him,  it  becomes  importanf 
to  determine  who  is  authorized  to  act  for  the  state  in  that  regard. 
Herein  is  to  be  observed  a  distinction  between  persons  held  under 
civil,  and  those  held  under  criminal,  process.  In  the  first  case  the 
individuals  having,  under  the  laws  of  this  state,  the  right  to  resort 
to  the  body  of  their  debtor  in  satisfaction  of  their  claims,  are  entitled 
to  be  protected  in  that  right,  and  it  is  a  proper  function  of  the  judicial 
authorities  of  the  state  to  protect  the  rights  of  creditors  even  to  the 
extent  of  preventing  the  extradition  of  a  debtor  until  the  claims 
against  him,  enforceable  under  our  laws  by  process  against  his  body, 
have  been  satisfied.  Such  were  the  Briscoe  and  Troutman  Cases, 
cited  above.  In  such  a  case  there  can  be  no  doubt  that,  if  the  credit- 
ors see  fit  to  consent  to  the  debtor's  enlargement,  he  would  at  once 
iKJcome  amenable  to  the  writ  of  extradition.  In  the  case  of  a  person 
held  for  an  offense  against  the  criminal  law,  there  are  no  private 
rights  to  be  considered  and  no  claims  to  be  satisfied  except  those  of 
the  state.  The  question  whether  or  not  those  claims  ought  or  ought 
not  to  be  waived  in  favor  of  the  claims  of  a  sister  state  is  no  longer  a 
question  for  the  judicial,  but  for  the  executive,  branch  of  the  govern- 
ment. Indeed,  the  determination  of  the  question,  in  the  case  of  a 
prisoner  convicted  of  a  crime  as  is  the  relator,  rests  necessarily  with 
•the  governor;  for  even  if  the  court  should  deem  it  to  be  its  duty  to 
release  a  convicted  prisoner  from  the  operation  of  a  writ  of  extradi- 
tion, because  he  owed  the  state  a  term  of  imprisonment  in  conse- 
quence of  his  conviction,  the  governor,  if  for  any  reason  he  deemed  the 
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extradition  to  be  desirable,  coald  by  a  pardon  wipe  oat  tbe  convictioii, 
the  debt  due  to  the  state,  and  the  only  obstacle  to  the  enforcement  of 
the  writ.  So,  in  the  case  of  a  prisoner  held  to  answer,  but  who  had 
not  been  convicted,  the  district  attorney  conld  remove  all  obstacles 
to  his  extradition  by  procuring  a  dismissal  of  the  indictment.  Prac- 
tically, therefore,  it  rests  with, the  executive  power  of  the  state  to 
determine  whether  a  person  who  has  committed  crimes  both  in  this 
state  and  in  another  should  be  held  here  to  answer  before  be  is  extra- 
dited, or  be  extradited  without  considering  the  charge  again&t  him 
here,  and  in  determining  that  question  the  offender  has  no  voice,  and 
will  not  be  heard.  In  the  present  case  the  governor,  by  issuing  the 
writ  of  extradition,  has  determined  that  this  relator  should  be  sent 
to  answer  for  his  crime  in  New  Jersey.  With  his  reason  for  that  de- 
termination the  court  has  nothing  to  do.  If  because  of  the  relator's 
use  of  different  names  the  writ  was  issued  in  ignorance  of  the  fact 
that  he  stood  convicted  of  crime  here,  the  governor  may,  if  he  sees 
fit,  revoke  his  warrant.  Ro  long  as  it  stands  unrevoked,  however,  it 
jnstiflee  the  relator's  detention.  TSie  writ  must  be  dismissed. 
Writ  dismissed. 


(34  illsc.  Bep.  125.) 

HERZ  T.  HEB2. 

(Supreme  Court,  Special  Term,  New  York  Oonnty.    Febrnary,  lOOl.) 

Ahsulmbnt  of  Markiaob. 

Promise  of  persons.  In  the  presence  of  one  who  holds  himself  out  as  a 
minister,  and  who  performs  a  ceremony  of  some  kind,  to  take  each  other 
as  hnsliand  and  wife,  followed  by  living  together.  Is  a  legal  marrlape,  au- 
thorizing the  annulment  of  a  second  marriage  by  tbe  wife  in  tbe  lifetime 
of  the  other  party.  * 

Action  by  Abraham  Herz  against  Nellie  Hens  to  annul  a  marriage. 
Judfjment  for  plaintiff. 

Harold  Swain,  for  plaintiff. 

GILDERSLEEVE,  J.  Abraham  Herz  brings  this  action  to  annul 
his  marriage  to  the  defendant,  Nellie  Herz,  on  the  ground  that  she 
had  another  husband  living  at  the  time  of  her  marriage  to  the  plain- 
tiff. The  defendant  has  not  appeared  in  the  action,  but  was  called  as 
a  witness  on  the  trial.  The  plaintiff  swears  that  he  was  married  to 
the  defendant  on  the  11th  of  March,  1899.  The  defendant  testifies 
as  follows,  viz.: 

"Q.  Were  you  married  to  one  William  De  Mont?  A.  I  was  supposed  to  be; 
1  don't  know  for  a  fact  whether  It  was  legal  or  not.  Q.  When  was  It?  A. 
Supposed  to  be  February  14th.  Q.  What  year?  A.  1895.  Q.  Where  were 
yon  married?  A.  New  York  City,  Q.  After  that  did  ywi  live  and  cohabit 
with  him  for  a  time  as  husband  and  wife?  A.  Not  very  long.  Q.  For  how 
long?  A.  About  a  month  or  two  months.  Q.  Then  did  he  leave  you  or  yoa 
leave  him?  A.  I  left  him.  Q.  You  say  you  don't  know  whether  It  was  a 
marriage  or  not  Why  do  you  doubt  that?  A.  Because  1  have  not  seen  any 
legal  papers.  Q.  Do  you  know  who  performed  the  ceremony?  A.  I  under-, 
staud  his  name  was  Cotter,  but  I  don't  know  who  he  is.  1  never  saw  him 
before.  Q.  Was  he  a  minister?  A.  I  could  not  tell  you.  Q.  Did  he  pretend 
to  be  a  minister?  A.  He  preten(Jod  to  be.  Q.  And,  so  far  as  you  were  con- 
cerned, you  entered  Into  the  marriage  In  absolute  good  faith?    You  supposed 
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he  Tvas  a  minister?  A.  I  supposed  It;  yes.  Q.  And  he  performed  some  kind 
of  ceremony?  A.  Tes.  Q.  And  after  that  you  lived  with  this  William  De 
Mont  for  some  short  time?  A.  Yes.  Q.  A  month  or  two?  A.  Yes.  Q.  Did 
you  promise  to  be  the  wife  of  William  De  Mont  In  the  presence  of  this  man  you 
supposed  to  be  a  minister?  A.  Yes.  Q.  And  he  promised  to  be  your  husband? 
A.  Yes.  Q.  And  you  went  through  what  you  understood  to  be  tlie  ordinary 
ceremony  of  marriage?  A.  Yes.  Q.  When  did  you  last  see  William  De 
Mont?    A.  It  is  now  five  years  ago." 

Joseph  P.  Lattimer  is  then  called  to  the  stand,  and  testifies  that  he 
has  known  the  plaintiff  for  about  ten  years,  and  thie  defendant  about 
five  years.  He  swears  he  also  knows  William  De  Mont,  and  saw  him 
about  five  months  ago,  when  he  had  some  conversation  with  the  said 
De  Mont.    He  is  then  examined  as  follows,  viz.: 

"Q.  Did  you  know  that  De  Mont  was  married  to  this  Nellie,  the  defendant? 
A.  I  beard  so.  Q.  They  went  by  that  reputation?  A,  They  went  aroimd  as 
man  and  wife;  yea." 

This  is  all  the  evidence  as  to  the  marriage  between  the  defendant 
and  William  De  Mont.  No  documentary  proof  of  the  marriage  is 
given,  nor  any  testimony  as  to  the  profession  of  the  person  who  per- 
formed the  ceremony,  beyond  the  statement  of  the  defendant  that  "he 
pretended  to  be  a  minister."  However,  assuming  that  there  was  not 
a  religious  marriage,  the  evidence  is  quite  sufficient  to  sustain  a 
finding  that  there  was  a  "common-law  marriage"  between  William 
De  Mont  and  the  defendant  There  was  an  interchange  between 
them  of  a  mutual  present  consent,  per  verba  de  pnesenti,  to  take  each 
other  as  husband  and  wife,  which  interchange  took  place  in  the  pres- 
ence of  one  who  at  least  held  himself  out  as  a  minister  and  who  per- 
formed a  marriage  ceremony.  This  was  followed  by  cohabitation  as 
man  and  wife  for  a  period  of  one  or  two  months.  Under  these  cir- 
cumstances, I  have  no  hesitation  in  holding  that  a  legal  marriage 
between  De  Mont  and  the  defendant  existed  at  the  time  of  the  mar- 
riage of  the  defendant  to  the  plaintiff.  The  marriage  of  De  Mont  to 
the  defendant  took  place  on  February  14,  1805;  the  defendant's  mar- 
riage to  the  plaintiff  took  place  March  11,  1899.  De  Mont  was  alive 
certainly  as  late  as  five  months  ago,  and  there  is  no  pretense  of  a  di- 
vorce between  De  Mont  and  defendant  or  of  an  annulment  of  their 
marriage.  It  is  very  clear,  therefore,  that  the  plaintiff  herein  is  en- 
titled to  a  decree  annulling  his  marriage  to  the  defendant. 

Judgment  for  plaintiff. 


(34  Misc.  Rep.  122.) 

DELLING  T.  DELLINO. 

(Supreme  Court,  Special  Term,  New  York  C!ounty.    February,  1901.) 

1.  DivoncE— Service  ov  Summons. 

Without  proof  that  the  person  on  whom  summons  and  complaint  In 
divorce  were  served  was  In  fact  the  defendant  named  therein,  the  divorce 
will  not  be  granted. 
S>  Same— AnnLTKRY. 

Kvldence  by  a  co-respondent  Is  InsuflSdent  to  prove  adultery,  unless 
corroborated. 

Action  by  Stephen  Delling  against  Paulina  Delling  for  divorce. 
Case  set  down  for  further  hearing. 
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P.  A.  Hatting,  for  plaintifF. 

QILDEKSLEEVE,  J.  The  plaintiff,  Stephen  Delling,  brings  this 
action  for  an  absolute  divorce  against  his  wife,  Paulina  Delling.  The 
defendant  has  not  appeared  in  the  action,  and  the  case  was  tried  as 
an  uncontested  divorce  case.  The  evidence  as  to  the  service  of  the 
summons  and  complaint  upon  the  defendant  is  not  satisfactory.  An 
affidavit  of  the  plaintiff  is  submitted  to  the  effect  that  one  "Thomas 
Slattery,  the  person  who  served  the  summons  herein,  ••  *  re- 
fused to  sign  the  affidavit  of  service  unless  I  would  pay  him  the  sum 
of  two  dollars,  but  acknowledged  that  he  made  the  service;  •  •  ♦ 
and,  further,  I  know  that  service  was  made,  for  the  reason  that  I  was 
personally  present  when  said  service  was  made."  On  the  trial  Thom- 
as E.  Slattery  was  put  on  the  stand,  and  swore  that  he  served  the 
summons  and  complaint  on  the  defendant;  but  as  to  the  identifica- 
tion of  the  defendant  his  testimony  is  as  follows,  viz.: 

"Q.  Do  you  know  the  plaintiff  In  this  action,  Stephen  Delling?  A.  Yes. 
Q.  Do  you  know  Paulina  Delling,  the  defendant  in  this  action?  A.  I  don't 
know  her,  but  I  know  him.  Q.  Did  you  ever  meet  her?  A.  I  have  seen  her, 
but  I  never  met  her." 

This  is  all  the  knowledge  he  apparently  possessed  upon  the  sub- 
ject. He  says  not  a  word  of  the  plaintiff's  being  present  at  the  time, 
and,  even  if  he  had  sworn  that  the  plaintiff  pointed  out  the  person 
served  as  his  wife,  it  would  hardly  have  helped  the  matter;  for  the  evi- 
dence of  the  plaintiff  as  to  service  upon  the  defendant  of  the  summons 
and  complaint  in  a  divorce  suit  should  be  received  with  extreme  cau- 
tion, even  if  it  can  be  said  to  be  admissible  at  all.  The  witness  Slat- 
tery should  be  required  to  give  further  and  more  convincing  proof  of 
the  identity  of  the  person  he  claims  to  have  served  with  the  summons 
and  complaint.  As  to  the  adultery,  the  only  evidence  is  that  of  the 
witness  John  Graettet,  who  swears  that  he  had  sexual  intercourse 
with  the  defendant,  and  that  of  the  witness  Katie  Flagg,  a  half-sister 
of  the  plaintiff,  who  swears  she  followed  the  defendant  and  a  man, 
not  the  plaintiff,  into  some  woods  at  Ft.  George,  New  York  City,  at 
half-past  9  or  10  o'clock  on  an  evening  in  the  month  of  August,  but 
the  year  is  not  stated.  In  reply  to  the  question,  "Did  you  see  them  in 
sexual  intercourse  there  in  the  woods  that  night?"  she  answers, 
"Yes."  It  seems  to  me  that  her  testimony  on  this  subject  is  rather 
too  brief,  and  that  she  should  have  been  subjected  to  further  exam- 
ination. With  regard  to  the  testimony  of  the  corespondent,  John 
Graetter,  that  defendant  had  committed  adultery  with  him,  such  evi- 
dence should  be  received  with  extreme  reluctance,  and  only  when  cor- 
roborated by  other  proof.  See  Fawcett  v.  Pawcett,  29  Misc.  Rep.  673, 
61  N.  Y.  Supp.  108. 

An  order  may  be  entered  restoring  the  case  to  the  calendar,  and  set- 
ting it  down  for  further  evidence  on  Wednesday,  February  20,  1901. 
Ordered  accordingly. 
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(M  Misc.  Bep.  97.) 

GARDEN  et  al.  t.  GARDEN  et  aL 

(Sapreme  Conrt  Special  Term,  New  York  County.    Febmary,  1901.) 

L  A1.1MONY— Sbquestration  of  Husbahd's  Propkktt— Action  bt  Wife. 

Where,  <m  failure  of  a  husband  to  comply  with  order  to  pay  his  wife 
alimony,  all  bis  personal  property  has  been  sequestered,  and  a  receiver 
appointed,  a  separate  action  to  restrain  executors  of  a  will  from  paying 
the  husband  a  legacy  In  their  bands  may  be  maintained  by  the  wife,  and 
the  proceeds  thereof  directed  to  be  paid  to  the  receiver. 

&  8amb— Suit  bt  Rkceivkk. 

A  receiver  appointed  in  sequestration  proceedings  against  a  husband 
on  his  failure  to  pay  alimony  to  the  wife  as  directed  cannot  sue  with- 
out leave  of  court. 

Action  by  Lillian  L.  Garden  and  others  against  Alfred  L.  Garden 
and  others  to  restrain  payment  to  the  defendant  Garden  of  a  legacy 
accruing  since  the  order  of  sequestration,  the  wife  being  made  a 
co-complainant  with  the  receiver.  Demurrer  as  to  the  sufficiency 
of  complaint  in  favor  of  receiver  sustained,  and  on  other  grounds 
overruled. 

William  L.  Snyder,  for  plaintiffs. 
Leslie  &  Miner,  for  defendants. 

BISCHOFF,  J.  The  action  is,  I  think,  properly  brought  by  the 
wife  to  enjoin  the  payment  of  the  legacy  in  question  to  any  per- 
son other  than  the  receiver  appointed  in  sequestration  proceedings, 
and  to  obtain  a  judgment  directing  payment  to  the  receiver.  The 
fact  that  the  plaintiff's  claim  is  founded  not  upon  a  judgment,  but 
upon  an  order  for  alimony,  is  immaterial,  as  I  view  the  case.  The 
wife  does  not  seek  a  transfer  to  herself  as  a  creditor.  Her  interest 
is  based  upon  the  order  of  the  court,  whereby  all  the  personal  prop- 
erty of  the  husband  is  impounded;  and  to  protect  that  interest  the 
judgment  of  a  court  of  equity  is  essential,  upon  the  facts  disclosed. 
This  legacy  is  covered  by  the  order  of  sequestration,  and  is  none 
the  less  within  its  scope  for  the  absence  of  a  recovery  at  law  of  an 
execution  issued  against  real  estate.  A  creditors'  action,  proceed- 
ing for  the  enforcement  in  equity  of  some  legal  right,  necessarily  in- 
volves a  prior  resort  to  all  legal  remedies;  but  in  a  case  like  the 
present  no  legal  remedy  exists  for  the  protection  of  the  wife's  rights, 
under  the  order  of  sequestration,  as  against  a  fraudulent  transfer  by 
the  husband,  or  at  his  instance,  in  hostility  to  the  possession  of  the 
receiver.  Obviously,  the  wife  could  not  protect  herself  in  the  present 
situation,  except  by  resort  to  an  injunction ;  and  the  injunction  could 
not  be  giranted  in  the  sequestration  proceedings,  but  solely  in  an  ac- 
tion instituted  for  that  ultimate  relief.  Her  rights  were  fixed  by  the 
order  of  sequestration,  and  she  has  undoubtedly  a  standing  in  equity 
to  protect  those  rights.  She  has  at  least  an  equitable  lien  upon  all 
the  personal  property  of  the  debtor,  and  for  the  protection  of  such 
a  lien,  as  against  a  fraudulent  transfer  of  the  property  to  which  it 
attaches,  an  equitable  action  lies,  notwithstanding  tiie  absence  of  a 
legal  recovery.  People  v.  Van  Buren,  136  N.  Y.  252,  32  N.  E.  775. 
And  an  action  is  maintainable  in  equity  in  aid  of  sequestration  pro- 
6fi  N.T.S.— 51 
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ceedingB.  19  Enc.  PI.  &  Prac.  546;  Foster  v.  Towndielid,  2  AH). 
N.  0.  30,  note;  White  V.  G^raerdt,  1  Edw.  Ch.  836.  I  conclude  that 
the  complaiBt  states  a  cause  of  actioa  in  favor  of  the  wife. 

The  demurrer  is  to  be  sustained,  however,  so  far  as  it  proceeds  upon 
the  ifisufflci^ncy  of  the  complaint  in  the  attempted  statement  of  a 
caeee  of  action  in  favor  of  the  receiver,  since  he  has  no  atanding 
in  court  in  the  absence  of  an  allegation  that  leave  to  s6e  had  been 
bhtained.  Whtre  leave  is  required  merely  in  compliance  With  gome 
rule  of  law  which  opposes  an  obstacle  to  the  prosecution  of  an  action 
Athowise  maintainable  as  of  right,  the  leave  raa^  be  granted  nunc 
pro  tunc,  and  its  'omission  does  not  affect  the  eaufle  of  action.  Mc- 
Kernan  v.  Robinson,  84  N.  Y.  105.  Nor  may  it  be  Availed  Of  for 
the  first  time  on  appeal  Dunham  v.  Fitch,  48  App.  Div.  321,  62 
K.  Y.  Su{^.  9t)5.  A  material  difference  exists,  however,  in  an  action 
brought  by  a  Receiver  in  sequestration  proceedings.  Without  per- 
mission Of  the  court,  he  may  neither  institute  nor  defend  any  action 
or  proceeding  whatever,  and  such  possession  as  he  has  is  merely 
the  possession  of  thfe  court.  *Phe  omission  of  leave  of  court  is  not  a 
mere  obstacle  to  his  maintaining  a  suit,  but  the  granting  of  leave  is 
the  very  foundation  of  his  right  tt)  sue,  abd  the  tight  owes  its  ex- 
istence to  the  permission.  Foster  v.  Townshend,  68  N.  Y.  206.  Un- 
der these  circumstances,  an  allegation  that  leave  to  sue  has  been  ob- 
tained is  ementisd  to  ttee  cittBe  ot  action.  Abb.  Tr.  Brief  Pi.  |  287. 
And  the  rale  has  been  lately  applied  to  Such  a  cas^  as  that  before 
me.  Morgan  v.  Backi,  30  Misc.  Rep^  245,  ^1  17.  Y.  Shj^.  929.  In 
other  respects  the  detanrrer  is  overruled. 

The  question  as  to  the  steasonableness  of  the  demimd  for  payment 
does  not  affect  the  cause  of  ectTon,-^at  ICbtft)  so  tht  ab  it  ptoceeds 
for  injtmctive  relief;  and  thfere  is  no  defect  of  parties  fh  the  non- 
joinder of  a  supposed  assignee  of  the  leg&ey,  for  the  complaint  does 
not  allege  that  the  claim  has  been  in  fact  assigned. 

Demurter  as  to  sufQciency  of  complaint  in  faVOr  of  receiver  sus- 
tained, with  costs.  Upon  all  Other  grounds,  derauiHrer  ovfen^led,  with 
costs.    Leave  to  plead  ovbr  on  usual  terms. 


(68  App.  mv.  602.) 

In  re  EVANS'  WILU 
(Bupreme  Court,  At>pellate  Division,  First  Department    Manfa  22,  1901.) 

1.  Will  Oohtest— Fraodolbnt  SETtLEMKKT— SdhrogATb's  Jubibdictioh. 

A  surrogate  has  no  power  to  determine  whether  thti  setttement  of  ft 
wlU  contest  was  ftaitdnlent,  coHuBive,  or  Improvident. 

Il  Bamb — ATToiUfET's  LiBN— 'EnroKOBMBirr. 

An  attorney,  for  the  puipese  ol  protecting  bia  Hen  on  Ms  cUenfa  dalm, 
conferred  either  by  cohtract  or  by  Laws  18^,  c  61,  is  not  entitled  td  pro- 
ceed with  a  win  contest  after  hfs  clients,  either  with  or  Without  his 
censetit,  have  settled  the  saine  with  the  executors,  wbo  tthew  tsf  taia  chUm 
to  a  Ilea,  as  the  llaUUty  to  blm  of  either  the  >AetfntBHi  or  talk  eHanM  may 
be  enforced  In  a  proper  actioa  tbeietor. 

Appeal  fl'toi  Bul*o|ttte'B  cotirt,  N*W  Tidft  county. 
Probhte  of  the  last  veill  ahd  tetitftol^t  of  I^Ottia  W.  l&vktm,  Ae- 
cMteA.    Tt<m  m  oMet  oYerillHug,  taHMlfag,  abd  itdking  oat  ob< 
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jectioas  tberfeto  (68  N.  T.  Snpp.  998),  Davifl  Keane,  cooMsdl  Iti  bdiidf 
of  TtotoaB  B.  Enos  and  othet  lioiltestanfs,  aptieahi.    AfflttUea. 
«ee,  also,  69  N.  Y.  iSaT^p.  487. 

Dr.  ThomaB  W.  Evans,  an  American  dentist,  died  In  tarls,  November  14, 
1897,  leaving  B.  ltirg(e  estate  iltuatfed  In  Ftariee,  Pennsylvania,  kntt  i«few  Toi^ 
tbe  greater  part  c«mslstln«  of  redl  r*ot)erty  fa  the  ctty  Of  ^etifla.  At  ftta  dfebth 
Jie  left,  talm  torviTlfig,  as  Heirs  at  law  and  ncKt  of  kht,  tbe  varloos  penonk 
whose. coneenta  wei-e  attached  to  the  petition  for  the  cHsew|Untiai)ce  of  tbla 
proceeding.  Shortly  after  Dr.  Evans'  death,  two  wuib  were  offered  for  prooata 
In  the  courts  <tt  Frkniie,  and  Subsequently  dhe  of  thelii  Was  presented  in  thb 
ctty  o<  PhlladeHthia,  Wh«M  it  Was  tn  the  flMt  teistatiije  adinlttM  -tO  ^h)bfttk. 
and  a  eopgr  thereof  Was  also  offered  for  preimte  in  tiie  surrogate's  coun  of  this 
countir,  fo  wiilcb  objectl(»a  were  filed  in  bebalf  of  Tbomas  B.  Bnos  and  oth- 
ers, by  David  Keane,  as  their  counsel.  The  retainer  qf  Mr.  Keane  for  certain 
of  the  next  ot  ^la  and  heirs  at  Ittw  was  accomplished  by  separate  instrumenta 
or  "agrfeenients,"  aid,  these  beWg  IdenUcftl  In  forta,  one  only  need  be  reWirPd 
tOk  wbltib,  upon  the  qaestlon  before  ns,  contalim  tbe  following  mAterial  pro- 
tMods:  "Now,  therefore,  incoitsldearatlon  of  the  swrlees  rendered  ftnd  to 
t>e  rendered  by  the  .party  of  the  second  part  to  the  party  of  tbe  first  part  In 
contesting  the  validity  ot  Uils  Wljl  ahd  oppofelog  the  ptobate  thereof,  dud  the 
powers  aHd  ifrrSemeiit  of  the  sdld  Keane  Wereby  made  to  act  as  the  Attorney 
and  coonael  ot  the  ttUd  Htlos  In  (k>titMting  the  said  will  and  In  ctmdnctlng 
and  direettaig  all  Degotlatlonb  that  nMMy  be  deemed  adTisaUe  by  him  leadlpg 
to  a  settlement  or  compromise  of  the  matter  in  dispute,  -as  aforesaid,  the  said 
Thomas  Enos  agrees  to  pay  to  the  said  Keane  ka  compensation  fOr  the  serv- 
ices tendered  and  to  be  I'ehdel^a  a  sum  feqiilvdlebt  to  eight  per  ceiit  Of  any 
amount  or  value  tUAt  tuAj  come  to  him  from  the  estate  Of  the  Said  Thomas 
Wllliaai  Btbim  eitlier  as  fiie  iresnit  of  legal  proceedlsgs,  compromise,  or  Settle- 
ment, or  howsepyer;  and  for  better  securliK  the  eomneusatlon  of  the  Keane 
aforesaid  said  Thomas  Knos,  for  nlmsell,  his  heirs. and  executors,  hereby  as- 
slgtlS  eight  one-hmidredtbs  of  any  sulfa  or  valub  Which  niay  come  to  hlin,  or 
which  be  may  be  entitled  to  from  ot  in  the  estate  of  the  sild  Thdthas  William 
Bvans;  and  the  payment  of  such  smn  is  likewise  hereby  made  a  Itefi  upon 
the  claim  or  interest  at  the  said. party  of  the  first  part  against  his  interest  in 
the  estate  of  his  imcle,  Thomas  William  Evans,  deceased,  as  It  may  be  made 
to  appear  and  be.  •  •  •  It  is  further  agrefed  that  the  party  of  lie  first 
part  Shall  he  at  liberty  at  any  Stage  of  the  eise,  eltbOr  bfefbre,  iltiring,  ot 
after  suit  commenced,  to  Settle  or  eompromise  upon  such  terms  as  he  sitoy  fl^ 
sire  as  to  his  Interests."  Under  the  agreements,  Mr.  Keane  proceeded  to  ren- 
der valuable  services,  and  has  continued  to  render  such  down  to  the  present 
time;  and  nls  effotts,  in  connection  with  those  Of  other  cotihsel,  resulted  in 
an  offer  of  settlement  from  the  executors  of  thfe"  estate  of  a  large  sum  Of 
money,  which  offer,  however,  was  subsequently  withdrawn,  and  reduced  al- 
most one-half.  Tp  the  acceptance  of  the  reduced  amount  Mr.  Keane  was 
opposed.  Thereafter,  without  his  knowledge  or  consent,  an  attorney  In  Phila- 
delphia, reptesebttng  some  of  the  heirs  at  law,  placed  himself  directly  in 
communication  with  Mr.  Keane's  clients,  and,  with  the  asSlstahce  of  the 
counsel  of  the  ezectrtors,  negotiated  and  procured  an  agreement  of  settle- 
ment upon  which  are  based  the  consents  to  discontinue  this  proceeding  and  all 
other  proceedings.  Mr.  Keane  did  not  know  of  the  settlement  or  Its  terms 
until  some  months  later,  when  a  motion,  founded  upon  tbe  agreement  of  set- 
tlement, was  made  to  vacate,  overrule,  and  withdraw  all  objections  to  the 
probate  of  the  will.  He  then  appeared  and  opposed  the  motion,  whi(ft,  how- 
ever, was  grsntfed,  and  from  Qie  order  thereupon  entered  this  appeal  is 
taken. 

Argded  befdrte  VAN  BBUKT,  P.  J.,  and  McLAUQHIilN,  PAT- 
TERSON, O'BRIEN,  and  INGRAHAM,  JJ. 

J.  Noble  Hayes,  for  appdiant. 

W<rtcott  G.  Lane,  lor  i««opoafedt  rcspoaafent. 

Al^xtod^  B.  Criim,  tat  executor  t%spotiaeiit 
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-  O'BRIEN,.  J.  The  groands  npon  which  Mr.  Keane  opposed  the 
motion  to  discontinue  the  contest  against  the  probate  of  the  will 
were  that  he  was  a  party  in  interest  by  virtue  of  the  agreements  he 
had  made  with  hia  clients,  under  which  he  secured  a  definite  por- 
tion of  their  respective  shares  in  the  estate,  which  was  something 
more  than  his  rights  as  attorney  of  record,  and  was  in  addition  t<y 
the  attorney's  lien  by  virtue  of  section  66  of  the  Code  of  Civil  Pro- 
cedure; and  that  the  discontinuance  sought,  containing  no  provi- 
sion for  his  protection,  was  a  fraud  on  him  and  upon  his  clients. 
That  he  had  rendered  valuable  services  to  the  clients,  that  the  execu- 
tors had  notice  of  his  agreements  with  them,  and  that  the  settle- 
ment was  arranged  without  his  knowledge  or  consent,  are  not  se- 
riously disputed;  nor  is  his  claim  that  under  the  agreement  he  held 
an  assignment  of  his  clients'  respective  interests  to  the  extent  of 
8  per  cent.  In  actions,  and  equally  in  special  proceedings  since  the 
amendment  to  section  66  of  the  Code  of  Civil  Pirocedure  (chapter  61, 
Laws  1899),  an  attorney  "has  a  lien  upon  his  client's  cause  of  action, 
claim  or  counterclaim,  which  attaches  to  a  verdict,  report,  decision, 
judgment  or  final  order  in  his  client's  favor,  and  the  proceeds  thereof 
in  whosesoever  hands  they  may  come;  and  the  lien  cannot  be  affected 
by  any  settlement  between  the  parties  before  or  alter  judgment  or 
final  order."  Pursuant  to  this  section  it  has  been  held  that,  where 
an  attorney  institutes  an  action  under  an  agreement  with  his  client, 
by  which  he  is  to  receive  a  certain  amount  of  the  recovery,  and  the 
defendant  settles  with  the  plaintiff  without  the  knowledge  of  the  at- 
torney, the  attorney  has  the  right  to  continue  the  action,  and  proceed 
to  judgment  for  the  protection  and  enforcement  of  his  lien,  either 
by  default  in  case  no  answer  has  been  served,  or  in  the  usual  way 
if  the  action  is  at  issue.  Peri  v.  Railroad  Co.,  152  N.  Y.  521,  46  N. 
E.  849;  Pilkington  v.  Railroad  Co.,  49  App.  Div.  22,  63  N.  Y.  Supp, 
211;  Rochfort  v.  Railway  Co.,  50  App.  Div.  261,  63  N.  Y.  8upp.  1036. 
Whether  the  same  right  is  reserved  to  the  attorney  in  proceedings 
to  contest  the  probate  of  a  will  in  the  surrogate's  court,  and  to  that 
end  prevent  the  withdrawal  of  objections  by  the  clients  to  the  pro- 
bate, or  be  allowed  to  continue  the  contest  on  his  own  behalf,  is  the 
question  presented  for  our  determination.  In  reaching  a  conclu- 
sion on  this  point  it  is  unnecessary  for  us  to  consider  whether  the 
settlement  made  was  fraudulent,  collusive,  or  improvident,  because 
those  were  questions  which  the  surrogate  had  no  jurisdiction  to  de- 
termine, lie  authority  relied  upon  by  the  appellant  (In  re  Regan^ 
29  Misc.  Hep.  527,  61  N.  Y.  Supp.  1074)  in  support  of  the  contrary 
ruling  that  the  surrogate  has  power  to  adjudicate  upon  allegations 
of  fraud  and  collusion  between  the  executors  and  the  heirs,  or  be- 
tween the  executors  and  the  attom^s  for  the  heirs,  was  reversed  in 
this  court  in  an  opinion  handed  down  February  8,  1901.  68  N.  Y. 
Supp.  527.  Therein  the  expression  of  the  court  of  appeals  in  Sanders 
V,  Soutter,  126  N.  Y.  193, 27  N.  E.  263,  was  quoted  and  followed: 

"That  the  surrogate's  court  possesses  such  jurisdiction  only  as  Is  expressly- 
conferred  by  statute,  or  necessarily  Implied  from  the  power  conferred,  and  that 
does  not  include  the  power  to  annul  or  set  aside  a  release  made  between  par- 
ties interested  in  an  estate  and  the  executors  on  the  ground  of  fraud.    In 
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order  to  obtain  such  relief,  resort  must  be  bad  to  a  court  possesBlng  gensral 
«galt]r  powers  and  JorlBdlctlon." 

8ee,  also,  In  re  Bandall,  162  K  T.  508,  46  N.  E.  945. 

In  this  latter  case  the  surrogate  in  an  accounting  proceeding  set 
aside  an  assignment  on  the  ground  of  fraud,  and  the  court  of  appeals, 
after  discussing  the  authorities,  says: 

"They  establish  the  principle  that  the  general  powers  of  a  court  of  equity 
4o  not  belong  to  the  surrogate's  court  •  •  •  When,  however,  the  validity 
«f  the  assignment  is  attacked  on  the  ground  that  it  was  procured  by  fraud,  a 
question  is  presented  requiring  for  its  determination  the  general  power  of  a 
«ourt  of  equity,  and  in  some  cases  the  trial  of  issues  by  a  Jury." 

Afl  we  read  the  authorities,  therefore,  the  surrogate  was  without 
power  to  determine  the  questions  of  fraud,  collusion,  and  improvi- 
dence charged  against  the  fairness  and  validity  of  the  agreement  of 
settlement.  It  follows  that  we  must  consider  the  rights  of  the  at- 
torney unaffected  injuriously  or  beneflcially  by  these  charges,  and  we 
must  also  keep  in  mind  the  distinction  between  the  character  of  the 
lien  acquired  in  an  action  and  one  in  a  special  proceeding.  In  re 
Lexington  Ave.,  30  App.  Div.  602,  52  N.  Y.  Bapp.  203,  affirmed  in  157 
m.  Y.  678,  51  N.  E.  1092.  Until  the  amendment  of  1899,  supra,  an 
attorney  acquired  no  lien  in  a  special  proceeding  under  section  66 
of  the  Ciode  of  Civil  Procedure.  This  amendment  or  law  took  effect 
September  1,  1899,  after  the  commencement  of  this  proceeding, 
which,  it  appears,  dates  from  June  23, 1899.  If,  however,  we  assume 
that  Mr.  Keane  is  entitled  to  the  benefit  of  the  amendment  by  reason 
of  services  rendered  after  the  amendment  became  a  law,  the  conclu- 
sion, we  think,  is  the  same.  His  clients,  without  his  consent,  had 
the  legal  right  to  settle,  irrespective  of  the  express  provision  in  the 
agreements  which  accorded  them  that  right.  In  Lee  v.  Oil  Co.,  126 
2f.  Y.  579,  587,  27  N.  E.  1038,  the  court  says: 

"We  are  of  the  opinion  that  the  existence  of  such  a  lien  In  favor  of  the 
attorneys  does  not  confer  on  them  a  right  to  stand  in  the  way  of  a  settlement 
of  an  action  which  is  desired  by  the  parties,  and  which  does  not  prejudice 
any  right  of  the  attorneys.  We  do  not  think  that  such  an  agreement  deprives 
a  party  of  the  right  to  control  the  management  of  his  own  cause,  and  to  de- 
termine when  the  litigation  shall  cease,  and  how  far  it  shall  be  extended." 

Not  only,  therefore,  was  a  right  construction  given  by  the  learned 
surrogate  to  the  provision  in  the  agreements  here  as  to  the  right  of 
the  clients  to  settle,  but,  in  the  absence  of  any  such  provision,  their 
right  to  do  so  without  the  consent  of  their  attorney  finds  support 
in  the  decisions;  and  upon  this  branch  of  the  subject  we  must  hold 
that,  both  under  the  agreements  and  under  the  law,  aside  from  the 
agreements,  Mr.  Keane's  clients  had  the  legal  right  to  settle  without 
his  consent.  The  agreements,  we  think,  gave  to  Mr.  Keane  an  assign- 
ment to  the  extent  of  8  per  cent,  of  any  sum  which  his  clients  might 
realize  upon  the  settlement;  but  such  an  interest,  whether  by  agree- 
ment or  by  virtue  of  an  attorney's  lien,  cannot  be  enforced  by  allow- 
ing him  to  prevent  the  withdrawal  of  the  objections,  so  as  to  enable 
him  to  prosecute  them  for  his  own  benefit.  In  no  sense  did  he  be- 
come substituted  in  the  place  and  stead  of  his  clients;  nor  are  his 
rights  such  that,  to  the  detriment  of  all  the  others  interested  in  the 
estate,  he  may  be  permitted  to  continue  the  litigation  for  the  pro- 
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tactioD  of  his  rigbta,  wben  these  may  be  secure^  in  another  way 
withoat  injury  to  others.  Having  agreed  that  his  clients  ought  com- 
promise and  settle,  it  WQold  \fe  going  farther  thfu^  any  Radicated 
case  to  hoI4  that  in  a  cont^  over  a  ^dll  the  attorney  ooald  prevent 
the  settlement  arrangpd  between  the  parties-  Yet  this  woo^  be  the 
result  if  he  were  permitted  to  continue  the  litigation  for  the  epforce- 
ment  of  his  claim. 

Beferring  to  section  06  of  the  Code  of  Civil  Procediue,  it  has  been 
held,  with  respect  to  actions,  that  '^is  provision  does  not  prevent 
parties  from  settling  and  releasing  judgments,  suits,  and  contro- 
versies." Poole  V.  Belcha,  131  N.  Y.  200,  203,  30  N.  E.  53.  And  in 
Peri  V.  Bailroad  Co.,  st^ra,  it  is  said,  "lite  client  is  still  competent 
to  decide  whether  he  will  continue  the  litigation,  or  agree  with  his 
adversary  in  the  way."  Settlements  by  clients,  as  we  have  already 
said,  cannot  destroy  the  interests  of  an  attorney,  whether  secured 
by  agreement  or  under  an  attorney's  lien.  The  distinction,  hew- 
ever,  must  always  be  observed  between  the  attorney's  rights  and 
the  manner  of  their  enforcement  Urns,  in  actiens  it  has  teen  held 
that  the  coort  will  not  allow  the  attorney's  lien  to  be  enforced  in 
a  Bommary  way  upon  motion,  but  that  the  relief  is  to  be  obtained 
in  the  usual  manner.  Pilkington  v.  Railroad  Co.,  supra;  Bochfort 
V.  Railway  Co.,  supra.  If  we  assume,  therefore,  without  deciding, 
that  the  surrogate's  court  has  power  to  enforce  an  attorney's  lien, 
it  by  no  means  follows  that  the  attorney  will  be  permitted  to  en- 
force it  in  the  manner  he  may  elect;  the  question  of  the  remedy 
being  one  over  which  the  court  has  control.  In  an  action  ordinarily 
it  is  proper  that  the  attorney  should  be  allowed  to  continue  it  to 
judgment,  for  not  only  is  this  the  most  dii-ect  and  adequate  remedy 
to  enforce  his  lien,  but  it  can  be  pursued  without  interfering  with 
the  legal  rights  of  othera  To  protect  the  attorney's  rights  here,  it 
is  not  essential  that  he  should  prevent  the  withdrawal  of  the  ob- 
jections, and  then  intervene,  and  contest  the  will  in  his  own  behalf. 
As  stated,  the  clients  had  the  right  to.  make  the  settlement  with- 
out his  consent;  and  the  executors,  even  with  knowledge  of  his 
claim,  had  the  same  right.  Having  made  the  settlement,  either  or 
both  may,  in  ^  proper  action  or  proceeding,  be  liable  to  the  attorney; 
and  such  liability  will  undoubtedly  arise  when  the  tiiae  to  pay  oyer 
the  money  to  the  clients  is  at  hand.  Here  the  settlement  did  not 
destroy  the  attorney's  lien,  or  affect  the  right  which  he  obtfiined 
under  the  assignment  of  an  interest  to  tbfi  ext^  of  8  per  cent-  o^ 
the  recovery;  for  this  lien,  notwithstanding  the  setti^mi^nt,  ren^ins 
in  full  force  and  effect. 

All  we  are  now  concerned  with  is  the  correctness  of  the  surro- 
gate's determination  that  the  attorney  had  no  right  to  prevent  the 
withdrawal  of  the  objections  to  the  consent.  Clearly,  the  attorney 
coql4  Wt  file  objections  in  his  own  behalf;  for  y^id^r  the  agree- 
ment with  his  clients,  whereby  he  was  assign^  8  per  cent,  of  their 
interests  in  the  estate,  there  was  no  severance  of  the  8  per  cent, 
from  their  respective  interests,  nor  an  assignment  to  the  attorney 
with  power  to  settle  afl,d  adjust  such  severed  interests.  The  attor- 
ns is  entitled  to  receive  a  swn  equal  to  8  per  cent,  of  any  amount 
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which  maj  come  to  the  client*  from  the  estate  eiiiiep  as  the  vesnlt 
of  legal  proceedings  or  of  a  settlement;  bat  this  does  not  give  him 
a  right  to  intervene,  w^  contest  the  will  i«  hw  own  behalf-  Untler 
the  agreement  and  hj  \a,yr^  as  we  have  said,  the  clie;^t»  w^re  giv«a 
the  power  to  settle  and  compromise  their  interests,  and  this  oqcaat 
sarily  involved  the  privilege  of  discontinuing  anj  aetion  (Mr  proceed- 
ing. But  such  settlement  did  not  impair  or  destroy  the  attorney's 
lien.  Whether  we  consider  his  right,  however,  from  the  standpoint 
of  a  lien  or  trndeo  the  assignment,  he  occupies  no  such  position  as 
would  enable  him  to  destroy  his  client's  ability  to  settle.  Courts, 
in  the  effort  to  support  and  enforce  an  attorney's  claim  in  a  yw^r 
and  meritorious  case,  must,  in  granting  the  remedy,  see  to  it  that 
the  remedy  is  consistent  with  the  rights  of  others.  Here  the  claim 
asserted  bv  the  attorney  is  just  and  proper,  and  the  courts  wonld 
be  warranted  in  aiding  its  enforcement  in  any  way  not  inconsistent 
with  others'  interests.  No  doabt,  authorities  can  be  f6und  where, 
to  prevent  an  nnjust  advantage  being  taken  of  an  attorney  by  a 
client,  drastic  remedies  have  been  allowed;  but,  as  well  said  in  the 
unreported  memorandum  of  Surrogate  Bansom  in  Be  Estate  of  Peter 
Wittner,  filed  AugusMl,  1890: 

"These  cases  are  not  probate  causes.  In  respect  to  the  l^tte*.  the  itirro- 
gate  has  special  duties  and  powers  Imposed  upon  him  by  statute  which  vest  In 
him  the  contiMl  to  a  great  extent  of  the  proceedings,  IrreepecttTS  of  the  wishes 
of  the  parties  or  their  attorneys.  In  such  proceedings  It  la  not  In  the  power 
of  the  attorney,  in  the  assertion  of  any  Hod  he  may  claim  against  his  client, 
to  prevent  the  latter  from  withdrawing  his  objection  to  probate;  nor  ba^  he 
the  right  to  Insist  In  proceeding  with  trial  of  the  same  after  such  withdrawal. 
as  the  rights  and  Interests  of  the  other  parties  would  be  afTected,  aot  merely 
IncidentaUy,  as  in  ordinary  Utigations,  but  directly,  and  very  seriously,  by 
the  recogniiUoii  of  the  procedure  which  the  applicant  as^  the  oourt  to  penult 
him  to  pursue." 

This  clearly  points  oat  the  nature  of  piobate  proceedings,  and 
the  reasons  why  an  attorney,  even  in  the  enforcement  of  a  juat  and 
meritorious  claim  or  lien,  should  not  be  permitted  to  continue  a 
contest,  or  prevent  what  the  policy  of  the  law  always  favors,  namely, 
the  speedy  settlement  of  estates.  For  this  reason,  as  well  as  those 
given  by  the  learned  surrogate,  we  think  that  the  order  appealed 
from  should  be  affirmed,  with  costs.  Ail  eoncor;  VAN  BBUNT,  P. 
J.,  in  result 

VAN  BBUNT,  P.  f.  I  concur  upon  the  ground  that  the  appellant 
was  prechided  from  objecting  to  the  settlement  by  the  terms  of  the 
agreement  referred  to  in  the  opinion. 


(34  Misc.  Rep.  37.) 

m  re  EVANS'  WILL. 

(Surrogate's  Cotirt,  New  York  County.    February,  1901.) 

Wills— Prolate— Objkctionb—IUobt  ov  Attornbt  to  Makr— AiroHinBT  aso 
Client— Contract. 

Where  an  attorney  was  employed  to  contest  a  will  under  a  contract 
assigning  to  him  an  Interest  In  the  expectaut  recovery  to  secure  his  stip- 
ulated per  cent,  thereof,  but  whicli  authorized  the  clients  to  settle  or 
compromise  the  cause  at  any  stage,  after  such  a  compromise  be  cannot 
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file  objections  to  the  probate  of  the  will  on  his  own  behalf  to  protect 
his  Interest  In  the  estate. 

Application  by  David  Keane  for  leave  to  file  objections  on  his  own 
behalf  to  the  probate  of  the  will  of  Thomas  W.  Evans.  Application 
denied. . 

See  68  N.  Y.  Snpp.  936,  937. 

Wolcott  G.  Lane,  for  proponent. 

Crane  &  Lockwood,  for  E.  J.  Crane,  individually  and  as  executor. 

J.  Noble  Hayes,  for  David  Keane. 

THOMAS,  S.  Mr.  David  Keane  appeared  as  the  attorney  for  cer- 
tain of  the  heirs  at  law  and  next  of  kin  of  the  decedent,  and,  in  their 
behalf,  filed  objections  to  the  probate  of  the  paper  propounded  as  his 
will.  Thereafter  his  clients  executed  an  agreement  of  compromise 
with  the  executors,  and  consented  to  the  withdrawal  of  their  objec- 
tions. Mr.  Keane  has  already  been  heard  on  an  application  to  can- 
cel the  objections  of  his  clients,  and  this  application  has  been  grant- 
ed, overruling  his  coptention  that  he  had  a  lien  as  an  attorney,  which 
gave  him  a  right  to  continue  the  contest  in  the  names  of  his  clients. 
68  N.  Y.  Snpp.  936.  He  makes  the  present  application  for  leave  to 
file  objections  in  his  own  behalf  on  the  theory  that  the  agreement 
made  by  him  with  his  clients,  under  which  he  appeared  and  acted  for 
them,  operated  to  transfer  to  and  vest  in  him  an  undivided  interest  in 
the  estate,  which  would  be  destroyed  if  the  will  alleged  to  be  invalid 
is  admitted  to  probate.  As  I  construe  this  agreement,  it  is  a  stipula- 
tion on  the  part  of  the  clients  that  the  attorney  shall  receive  8  per 
cent  "of  any  amount  or  value  that  may  come  to  them,  and  each  of 
them,  from  the  estate  of  Thomas  W.  Evans,  deceased,  either  as  the 
result  of  legal  proceedings,  compromises,  settlements,  or  howsoever"'; 
and,  for  the  purpose  of  securing  the  same,  the  clients  assign  an  inter- 
est in  the  expectant  recovery,  and  give  to  the  attorney  a  lien  on  their 
respective  interests  in  the  estate.  A  compromise  of  some  sort  was 
obviously  contemplated,  and  the  last  clause  of  the  instrument  is  in 
these  words: 

"It  Is  further  agreed  that  the  parties  of  the  second  part  [the  clients]  shall 
be  at  liberty  at  any  stage  of  the  case — either  before,  during,  or  after  salt 
commenced — to  settle  or  compromise  upon  such  terms  as  they  may  desire  as 
to  their  respective  Interest" 

The  plain  purpose  of  this  provision  was  to  reserve  to  the  clients  the 
exclusive  right  tof  pass  upon  the  suflBciency  of  any  settlement  or 
compromise,  and  this  reservation  controls  every  other  provision  of 
the  agreement.  A  settlement  having  been  made  by  the  clients,  I 
find  no  right  in  the  attorney  to  continue  the  litigation  until  it  is 
fought  out  through  the  courts,  or  until  the  parties  in  interest  shall 
pay  him  such  price  as  he  may  demftnd.  He  doubtiess  has  a  lien  on 
the  amount  stipulated  to  be  paid  to  his  clients,  but  his  remedy  was, 
by  the  terms  of  his  bargain,  confined  to  that,  and  it  cannot  be  given 
him  here.  The  questions  as  to  whether  the  sum  stipulated  to  be  paid 
by  the  parties  claiming  under  the  will  as  a  price  for  peace  is  adequate, 
or  as  to  whether  the  terms  of  payment  are  reasonable,  are  not  perti- 
nent to  this  application.    It  is  sufficient  for  the  purposes  of  this  appli- 
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cation  that  the  applicant  baa  no  standing  in  this  court  to  contest  the 
probate  of  the  will. 
Application  denied. 

<S4  Misc.  Rep.  34.) 

In  re  SCHAEFER'S  BSTATB. 

(Snrrogate'B  Court,  New  York  County.    February,  1001.) 

t.  Adminibtkatobs  and  Exbcotobs— Estate  Assbts — Accountiko. 

Where  executors,  who  are  officers  and  small  stockholders  In  a  corpo- 
ration entirely  owned  by  testator  and  his  family  and  bis  brother,  hold 
a  large  amount  of  its  stock  for  the  estate,  and  receiye  a  sum  of  money 
from  the  corporation,  ostensibly  as  a  gift,  or  as  extra  compensation,  bat 
In  reality  as  the  profits  on  the  stock  represented  by  them.  In  accordance 
with  a  customary  method  of  the  corporation  as  to  the  distribution  of 
profits,  they  must  account  to  the  estate  for  the  sum  so  received. 

%  Same— Commissions. 

The  attempt  by  the  executors  to  retain  such  funds  will  not  deprive 
them  of  their  right  to  commission,  since  their  controversy  as  to  extra 
compensation  has  some  foundation. 

Proceedings  for  settlement  of  account  of  Edward  G.  Schaefer  and 
another  as  executors  of  Frederick  Schaefer.  Exceptions  to  referee's 
report.    Report  modified  and  confirmed. 

Ashbel  P.  Fitch,  for  accountant. 

Forster,  Hotaling  &  Klenke,  for  executor  Chattillon,  contestant. 
Louis  C.  Raegener  and  Addison  Gardner,  for  contestants. 
Wauhope  Lynn  and  E.  W.  Tyler,  special  guardians. 

THOMAS,  S.  Edward  C.  Schaefer  and  George  G.  Schaefer,  two  of 
the  accounting  executors,  were,  prior  to  the  death  of  the  testator, 
and  have  since  continued  to  be,  directors  and  ofBcers  of  the  Schaefer 
Brewing  Company.  As  individuals  they  hold  small  interests  in  the 
stock  of  the  company;  Mr.  Edward  C.  Schaefer  owning.  500  shares, 
and  Mr.  George  G.  Schaefer  owning  250  shares  or  less.  As  executors 
they  hold  2,499  shares.  Their  salaries  as  such  officers  and  directors, 
fixed  by  resolution  of  the  board  of  directors,  have  been  f8,000  per 
year.  Since  the  death  of  the  testator  the  accounting  executors  have 
been  paid  their  salaries,  and  they  have  also  received,  from  the  profits 
of  the  company,  in  excess  of  their  salaries,  the  aggregate  amount  of 
145,000,  which  they  claim  a  right  to  retain  as  "extra  compensation," 
amounting  to  $10,000  each  for  the  years  1897  and  1898,  and  |2,500 
each,  for  the  year  1899.  It  is  not  pretended  that  any  part  of  these 
snms  was  due  to  either  of  them  on  any  contract  between  either  of 
them  and  the  corporation.  They  could  not  have  enforced  payment 
from  the  corporation,  and  on  the  theory  that  these  sums  were  given 
to  them  as  compensation  over  and  above  their  stipulated  salaries  they 
were  gratuities  from  the  directors  of  the  corporation,  paid  with  its 
moneys  to  themselves.  A  remedy  against  them  for  this  conversion 
to  their  own  use  of  the  moneys  of  the  stockholders  of  the  corporation 
may  or  may  not  exist  in  some  other  court.  As  to  that  we  may  not 
determine.  But  it  is  competent  for  us  to  inquire  here  as  to  whether 
the  money,  though  paid  in  form  by  way  of  gift,  or  as  "extra  compen 
sation"  for  services  already  fully  paid  for,  was  not  really  and  in  fact 
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giTen  tQ  thein  9f  A  ni^tlicKj  q(  dlTidioj;  profit^,  aad  because  they  rep- 
resented stock  interests.  An  executor  must  account  for  all  of  the 
assets  of  his  testator's  estate  which  are  in  his  poaaetuion  or  under  his 
control,  and  the  jurisdiction  of  this  court  is  sufficient  to  enable  a» 
to  probe  his  transactions  with  any  one,  and  to  adjudge  that  property 
acquired  by  him,  eith^  with  or  without. tha  ajasertion  of  his  authority 
as  executor,  i^  equitably  assets  in  his  hands  for  distributipQ.  He  can- 
not subdivide  hiJDaself  into  parts,  and  Iceep  for  himself  as  an  indi- 
vidual what  equity  requires  that  he  should  hold  and  distribute  as  an 
executor.  A  careful  examination  of  the  testimony  on  this  sutyect 
leads  me  to  a  different  vonolaaion  from  that  reached  by  the  leaned 
referee.  I  must  ueverse  and  overrule  his  twentieth  finding,  aad,  in- 
stead of  that  finding,  I  determine  that  the  moneys  above  specified  re- 
ceived by  the  two  named  executors  from  the  corporation  were  not, 
either  in  whole  or  in  part,  due  or  owing  to  them  for  any  services  what- 
ever, and  that  they  were  paid  to  them  aa  a  method  of  dividing  profits, 
at  the  same  time  that  similar  payments  were  made  te  other  ofScers 
of  the  corporation  representing  similar  amounts  of  stock,  the  owners 
of  whieb  stock  did  not  object  to  and  approved  of  such  a  method  of 
apportioning  profits;  a^d  that  they  received  such  payments  aa  repre- 
senting one-half  of  the  entire  steck  of  the  corporation,  including  the 
stock  held  by  them  as  executors,  the  stock  held  by  them  aa  indi- 
viduals, and  the  other  small  stock  interests  which  had  been  derived 
directly  or  indirectly  from  the  testator.  The  proof  is  that  the  Schaef- 
QT  Brewing  CJompany  was  created  by  the  testator,  Frederick  Schaefer, 
and  his  brother,  Maximilian  Schaefer,  who  owned  equal  interests,  and 
that  the  stock  originally  owned  by  them,  though  in  part  shared  by 
them  with  their  children,  was  always  kept  so  that  the  two  families 
shared  with  substantial  equality  in  the  large  profits  realized  from  the 
business.  Any  variation  from  exact  equality  was  consented  to.  So 
long  as  the  two  brothers  lived,  and  the  families  were  hai-monious,  the 
large  sums  distributed  and  divided  between  the  families  by  common 
consent  were  not  improper.  It  is  even  now  proper  for  those  of  the 
stockholders  wbo  approve  to  continue  the  same  methods;  but  the 
executors  of  the  testator  may  not,  contrary  to  the  protest  of  tiie  ben- 
eficiaries under  their  father's  will,  retain  for  themselves  what  they 
equitably  should  share  with  the  persons  now  entitled  to  the  stock. 
The  decree  to  be  entered  will  direct  an  apportionment  of  the  moneys 
so  received  as  "extra  compensation"  so  that  the  stock  held  by  the  ex- 
ecutors as  such  shall  receive  its  fair  proportion  as  profits  of  the  cor- 
poration. It  is  conceded  that  the  referee  made  a  mistake  in  stating 
the  account  by  omitting  to  deduct  from  the  capital  the  amounts 
which  he  has  added  to  tiie  income.  The  exception  filed  to  point  out 
this  error  will  be  sustained.  In  all  other  respects  the  report  of  the 
referee  is  confirmed.  The  executors  will  be  awarded  commissions, 
since  the  controversy  concerning  extra  compensation  had  some  excuse 
in  the  earlier  management  of  the  corporation,  and  the  other  matters 
in  which  they  are  overruled  concern  differences  not  inconsistent  with 
honesty  of  purpose  on  their  part.  They  and  all  other  parties  will  alsft 
be  awarded  taxable  costs,  to  be  paid  out  of  the  estate. 
Decreed  accordingly. 
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In  re  MTJRRAY'S  WILL. 

(Siwrog^te'ft  Oonrt,  Mew  Yvirl^  Oppn^.    F^br^qiT,  1901.) 

Wtti*— Tjipwr— I«»B»raiiK  'nm— Ouoor— Cokstrucviok. 

By  ber  will,  a  testatrix,  is.  terqts,  gave,  d^Tlsed.  and  be«iveat))«d  tbe 
remainder  of  her  estate  to  ber  executor,  in  trust  to  invest,  keep  invested, 
and  pay  the  prindpel  and  income  thereof  towards  the  purchase  of  a  plot 
In  a  cemetery,  and  to  the  erectioa  of  a  woaumant,  and  the  ear^  of  said 
plot  and  monument,  as  her  executor  might  see  fit  to  make  payments  there- 
for. Reli,  th%t  such  clau3e  was  void,  since  it  w^s  an  attengpt  to  create 
a  trost  which  should  bind  her  residuary  estate  for  an  indefinite  period  of 
time,  sot  meaasred  b;  any  epecifled  lives,  and  for  a  purpose  not  religions, 
educational,  chwltable,  or  benevolent 

Application  to  det^naine  the  Tf^lUUtjr  of  the  nssiduar^  clause  in  the 
will  of  Mar;  Murraj,  deceas^. 
David  Tbovntop,  for  exeeutoM, 
M.  J.  Saeudaira  and  Aa<teew  F.  Murray,  for  oonteBtaQt. 

THOMAS,  8.  In  the  proceeding  to  prove  the  will  of  the  deceased, 
the  validity  of  the  residuarj  clause  is  aa^ed  to  be  determined.  This 
claase  is  in  the  following  words: 

"Eleventh.  All  the  rest,  residue,  and  remainder  of  my  estate  I  give,  devise, 
atid  bequeath  to  my  executor,  in  trust  to  invest,  keep  Invested,  and  pay  the 
lirincipal  and  inoome  thereof  towards  the  purchase  of  a  plot  In  Calvary,  or 
other  cemetery.  Caivmy  being  my  choice,  and  to  the  erectlan  of  a  monnmentr 
and  the  care  of  said  plot  and  monument,  as  my  said  executor  may  see  fit  to 
make  payments  therefor." 

Bj  this  provision,  the  testatrix  attempted  to  create  a  trast  wliich 
shon^  bind  her  residuary  estate  for  an  indefinite  period  of  time, 
not  measured  by  any  specified  lives,  and  for  a  purpose  not  religious,, 
edacational,  charitable,  or  benevolent,  for  the  benefit  of  indefinite  un- 
known persons  who  might  be  employed  by  her  executor  or  his  suc- 
cessor, at  his  discretion.  Such  a  trust  i»  void.  Holland  Vb  Alcock, 
108  N,  Y.  812,  16  N.  E.  305;  In  re  Baab's  Will,  42  App.  Div.  141,  88 
\.  Y.  Sag^  1043;  Allen  v.  Stevens,  161  N.  Y.  122,  55  N.  E.  568.  It 
is  not  a  direction  to  the  executor  concerning  the  expenditure  of  a 
specified  sum  of  money  for  an  interment  of  a  kind  approved  by  the 
decedent,  and  in  accordance  with  her  means,  and  so  not  within  In  re 
Prazer,  92  N.  Y.  239.  The  executor  will,  of  course,  be  chai^ied  with 
a  duty  to  attend  to  the  proper  interment  of  the  testatrix,  but  the  clause 
in  question  is  not  divisible  into  parts,  and  ia  entirely  void. 

Decreed  accordingly. 


(84  Misc.  Rep.  209.) 

In  re  WOQP'S  ESTATB. 

(SniTogate^B  CJourt,  New  York  County.    Pebruary,  1901.) 

Pbocuedutos  RsronR  Surrogate— Consolidatioh. 

There  Is  no  jurisdiction  by  statute  for  consolidating  a  proceeding  by  a 
trustee  in  bankruptoy  of  the  residuary  legatee  of  one  6.  to  make  the 
executor  of  the  executrix  of  G.  account  for  assets  of  Q.  received  in  her 
lifetime  with  a  voluntary  proceeding  by  the  executor  of  said  executrix 
for  an  accounting  of  trust  property  in  his  bands  belonging  to  the  es- 
tate of  O. 
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Petition  of  trustee  in  bankruptcy  of  Joseph  Wood,  residuary  under 
the  will  of  Gilbert  Wood,  to  compel  the  executor,  who  was  also  the 
«xecutor  of  the  will  of  Jane  H.  Wood,  to  account  for  assets  in  his 
hands  received  by  him  with  the  assets  of  Jane  H.  Wood.  Application 
to  consolidate  the  two  proceedings.    Denied. 

Wingate  &  CuUen,  for  petitioner. 
Henry  H.  Bowman,  for  respondents. 

THOMAS,  S.  The  proceeding  on  the  petition  of  the  trustee  in 
bankruptcy  of  Joseph  Wood,  the  residuary  legatee  under  the  will  of 
Oilbert  Wood,  to  compel  the  executor  of  lie  will  of  Jane  H.  Wood, 
who  was  the  executrix  of  the  will  of  Gilbert  Wood,  to  account  for  as- 
«ets  of  the  estate  of  Gilbert  Wood  in  his  hands,  received  by  him  with 
the  assets  of  Jane  H.  Wood,  is  maintainable  under  section  2606  of 
the  Code  of  CSvil  Procedure.  In  this  proceeding  the  jurisdiction  of 
the  court  is  sufficient  to  permit  an  accounting  ot^  of  the  acts  of  Jane 
H.  Wood  as  fully  as  if  the  accounting  were  tiiat  of  Jane  H.  Wood  and 
her  letters  had  been  revoked.  As  a  result  of  the  accounting,  payment 
x>f  any  balance  determined  to  exist  must  be  decreed  to  be  made  to  an 
administrator  c.  t.  a.  of  Gilbert  Wood,  or  to  the  city  chamberlain,  in 
default  of  the  appointment  of  such  administrator.  In  no  event  can 
payment  be  directed  to  the  petitioner.  In  re  Moehring,  154  N.  Y.  423, 
48  N.  E.  818.  In  this  proceeding  the  executor  of  Jane  H.  Wood  repre- 
sents all  of  the  parties  interested  in  her  estate,  and  there  are  no  other 
necessary  parties.  The  order  of  reference  was  made,  in  accordance  with 
the  usual  practice,  immediately  after  the  objections  to  the  account 
were  filed,  on  the  motion  of  the  surrogate,  and  without  notice  to  any 
of  the  parties.  Code  Ciy.  Proc.  §  2546.  The  second  proceeding,  insti- 
tuted by  the  executor  of  Jane  H.  Wood  on  his  own  petition,  for  an 
accounting  of  trust  property  belonging  to  the  estate  of  Gilbert  Wood 
in  his  possession,  is  also  permissible  under  section  2606  of  the  Code 
of  CivU  Procedure,  but  on  this  accounting  the  jurisdiction  of  the 
court  is  more  limited  than  in  the  first  or  compulsory  proceeding,  and 
the  acts  and  doings  of  Jane  H.  Wood,  as  to  property  which  never 
«ame  into  bis  possession,  cannot  be  investigated.  In  re  Trask's 
Estate  (Sur.)  49  N.  Y.  Supp.  825.  I  do  not  clearly  perceiTe  why  per- 
sons interested  in  the  estate  of  Jane  H.  Wood,  and  having  no  inter- 
est in  the  estate  of  Gilbert  Wood,  are  cited.  They  are  represented 
by  the  petitioner  in  his  capacity  of  executor  of  Jane  H.  Wood,  and  no 
general  accounting  of  her  estate  is  sought  or  is  permissible  in  the  pro- 
ceeding. The  two  proceedings  cannot  be  consolidated,  because  no 
jurisdiction  to  consolidate  them  is  found  in  the  statute.  A  consolida- 
tion of  two  proceedings  not  of  exactly  similar  scope  should  not  be  at- 
tempted without  express  authority.  A  substantially  similar  result 
may  be  reached  by  a  reference  of  any  issues  raised  by  objections  in 
the  second  proceeding  to  the  same  referee  appointed  in  the  first  pro- 
ceeding, and  this  will  be  done.  The  application  to  consolidate  the 
two  proceedings  is  denied. 

Application  denied. 
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(34  Mlac.  Bep.  146.) 

In  re  FISCH'S  ESTATB. 

(Surrogate's  Court,  New  York  Coaniy.    FelnnaiTi  IBOl.) 

1.  Tbakbfbr  Tax— Dbyisb— Identification  or  Lboateb. 

Where  a  share  lu  testator's  property  la  devised  to  "my  niece  and 
adopted  daughter"  upon  trust  to  pay  her  the  Income  for  life,  wltb  remain- 
der to  her  Issue,  the  adopted  daughter's  share  la  not  exempt  from  the 
transfer  tax  unless  the  relation  existing  between  her  and  Uie  decedent 
has  been  established  before  the  appraiser  by  proof. 
i.  Bams— Adopted  Child — Issue. 

The  exemption  from  a  transfer  tax  afforded  an  adopted  child  does  not 
extend  to  Its  Issue. 

In  the  matter  of  the  estate  of  Charles  Fisch,  deceased.  Proceed- 
ings to  establish  transfer  tax.    Further  report  by  appraiser  ordered. 

Winthrop  Parker,  for  executor. 

FITZGERALD,  S.  An  order  haa  been  noticed  for  settlement 
which  adjudges  transfers  of  property  made  by  the  will  of  this  decedent 
exempt  from  transfer  tax.  The  appraiser  reports  that  he  appraised 
the- property  subject  to  the  payment  of  tax  "at  its' fair  market  value 
at  the  date  of  the  death  of  said  decedent,  to  wit,  on  or  about  the  1st 
day  of  January,  1900,  and  I  find  that  no  tax  thereon  passes  in  this 
proceeding."  His  meaning  probably  is  that  he  finds  no  property, 
the  transfer  of  which  is  subject  to  the  tax.  There  was  no  appear- 
ance on  the  settlement  of  the  order  in  behalf  of  the  comptroller.  The 
report  contains  no  appraisal  of  the  property.  By  the  will  of  the  tes- 
tator, after  the  payment  of  his  debts,  etc.,  the  estate  is  to  be  divided 
into  three  equal  portions, — one  for  each  of  his  two  daughters,  and 
one  share  for  "my  niece  and  adopted  daughter,  Clara  Reichert."  The 
said  niece  and  adopted  daughter  also  takes  a  remainder  contingent 
upon  the  death  of  either  of  the  natural  daughters  without  issue.  The 
share  of  the  niece  and  adopted  daughter  is  given  upon  trust  to  pay 
the  net  income  to  her  during  life,  with  remainder  to  her  issue;  in 
the  event  of  her  death  without  issue,  the  remainder  to  be  paid  to  the 
natural  daughters  of  the  testator  or  their  issue,  per  stirpes.  The 
taxability  of  the  share  passing  to  the  niece  is  dependent  upon  the 
establishment  of  her  relationship  to  the  testator.  The  mere  recital 
in  the  will  is  not  conclusive.  The  appraiser  makes  no  reference  to 
this  subject  in  his  report,  though  it  may  be  conjectured  that  his  omis- 
sion to  appraise  the  value  of  the  property  was  occasioned  by  his  as- 
sumption that  this  share  was  not  taxable.  The  only  reference  to 
the  matter  I  find  in  the  proofs  attached  to  the  report  is  contained  in 
the  aflBdavlt  of  one  of  the  daughters,  wherein  she  furnishes  the  names 
of  the  legatees  and  devisees  in  the  will,  their  places  of  residence,  and 
relationship.  The  evidence  adduced  to  support  a  claim  of  exemp- 
tion is  insufficient.  Apart  from  the  question  whether  the  mutually 
acknowledged  relationship  between  this  legatee  and  testator  was 
sufficiently  established,  the  provisions  of  the  will  show  that  in  any 
event  this  legatee  takes  but  a  life  interest,  with  remainder  to  her 
iRsne.  The  latter  are  not  accorded  the  privilege  granted  to  their 
mather  in  case  she  succeeds  in  establishing  her  claim.    In.  re  Bird's 
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Estate  (Snr.)  11  N.  Y.  Bvpp.  895;  In  re  Moore's  Estate,  dO  fiun,  162, 
35  N.  T.  Supp.  782.  No  itfoWnatlon  is  fdrttlshed  by  the  report  as 
to  the  existeti«e  vt  issoe  of  tiiis  legatee,  Mid  «ttiier  itets  «ife  lacking 
which  it  is  necessary  to  ascertain  in  order  that  the  tax  may  be  ad- 
jnsted.  finbmit  order  directing  tlie  appraiser  to  make  a  larther  re- 
port accordingly. 
Decreed  aCcoMisgfy. 


^  Misc.  Rep.  148.) 

tn  re  DALV^  ESTAtfi. 

(Surrogate's  Coart,  Suffolk  County.    February,  1901.) 

TBAHaras  Tax— Dbqrbb— OPBHiite. 

Where  a  conloration  and  legatee  exempt  from  taxation  has  been  noti- 
fied by  the  transfer  tax  appraiser  of  the  time  and  plaee  ef  tin  $ifipMta.l 
of  the  estate  under  which  the  corporation  Is  a  legatee,  but  has  not  been 
notified  by  the  sturrogat^  of  his  determination  qit  the  taxnble  rUiie  df  the 
legacy,  as  required  by  Laws  1896,  c.  908,  g  232,  it  Is  In  the  discretion  of 
the  BUrro^ite,  In  the  Absence  of  laches,  to  Entertain  an  atlpllcatlon,  60 
days  after  entry  fit  the  decree  on  the  part  of  the  Corpotatldn,  to  modify 
tbe  decree  so  as  to  exempt  the  corporation  from  fUe  tax. 

In  the  matter  of  the  taxation  of  the  estate  of  CSmrles  P.  J>ldy,  tbe 
New  Yorii  Botanical  <]kirden  petitions  for  nH)diflcatiDa  of  deetwe  as- 
sessing transfer  tax.    Decree  modified. 

Addison  Bh>wn  and  Clifford  A^  Habd,  for  petitidheh 
Joseph  M.  Belforfl,  for  respondent  eotnptMlter  «f  Mate  of  Hew 
Yol*. 
Frederic  D.  Philips,  for  t!«8pondebt  etecntoift. 

PETTY,  8.  A  decree  Was  entered  in  the  above-entitled  mAttdr  on 
Jtily  3,  1900,  fixing,  fttrlong  oth^r  things,  the  Value  of  the  intefest 
given  by  the  will  of  said  deceased  to  the  New  Yofk  BotAnieal  (laiVJen 
at  134,500.39,  and  the  tax  thereon  at  |1,1'25.02.  This  was  aftef  the 
usnal  appraisal  and  report,  and  the  prdccedibg  Was  In  aU  WspScts 
regular  and  according  to  law,  up  to  and  Indudiag  the  efltl^  (Jf  the 
tax  decWe.  The  appraiser  gave  the  nsoal  notice  to  all  persohs  ihter- 
ested  in  said  Estate,  intJluding  this  petitioner,  of  the  time  abd  place 
of  his  sitting  to  appraise  said  estate  for  taxation.  The  petitionet 
made  no  response  to  this  notice,  and  no  information  w&s  given  the 
appraiser  of  any  claitn  to  exetnption  froin  tax  on  the  part  of  the  peti- 
tioner, and  the  decree  was  therefore  entered  on  said  report,  taxing 
the  petitioner's  interest  in  the  estate.  On  January  22,  1901,  the  pe- 
titioner filed  a  petition  claiming  exemption  fronl  tdx,  and  risking  that 
the  decree  of  July  3,  1900,  be  opened  and  modified  so  as  to  adjudge 
the  Interests  bequeathed  to  it  by  said  Will  not  liable  to  the  transfer 
tax,  and,  upbh  the  returb  of  citation  issued  to  -the  state  comptroller, 
county  treasilret,  and  executors,  all  parties  appear  in  court.  The 
executbrs  have  paid  the  tax  in  accotflance  With  Said  flectefe. 

Tte  above  facts  are  conceded  by  all  sides.  It  is  fni'ther  cdilceded 
that  the  testator  died  on  September  19. 1899;  that  the  laW  governing 
the  taxation  of  his  estate  is  chapter  908,  Laws  1896,  and  its  amend- 
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mentti,  iiidadilig  those  ot  1899,  or,  in  Otlier  Wotds,  article  10  of  tbe 
law,  exclusive  of  the  ameDdinents  Ol  1900;  thAt  tiie  petitioner  flrat 
heArd  ef  the  tax  on  its  legacj  some  time  in  December  last,  and 
then  only  incidentally;  and,  further,  that  no  notice  was  giren  the 
petitioner  of  the  assessing  and  fixing  of  the  tax  ob  its  interests 
in  the  estate,  as  required  by  section  282  of  the  tax  law.  It  is  also 
conceded  that  the  petitioner  was,  at  the  deAth  of  said  deceased, 
exempt  from  the  transfer  tax  under  its  charter,  and  section  4,  stlbd.  7, 
and  section  220  ot  the  tax  law.  It  is  daimed  by  the  eespendeats, 
however — ^First,  that  the  petitioner  was  made  a  pairty  to  the  proceed- 
ing bry  viirtne  of  the  notice  given  under  section  231  of  the  tax  law, 
and  tiiiat  its  right  to  appeal  is  therefore  liiaited  to  the  time  mentioned 
in  section  232  of  said  law;  second,  that,  having  filled  to  ^^^Mur  be- 
fore the  ai)pcai8£r  and  make  claim  of  its  exemption,  this  petitioner 
shotild  not  be  aflowed  to  escape  Uie  results  of  its  own  laches  in  that 
respect  by  an  application  fllea  more  than  six  months  after  the  entry 
of  the  tax  dect^;  third,  thdt  if,  by  reason  of  having  received  no  no- 
tice under  section  232,  the  petitioner  be  held  to  be  not  a  party  to  the 
special  proceeding  as  prescribed  in  section  2569  of  the  Code  of  Civil 
Procedure,  then  it  may  appeal  only  within  three  months  after  the 
entry  of  fhe  order,  as  prescrtbed  in  section  2872  of  the  Code.  In 
short,  the  fespondents  submit  that  the  petitioner  is  either  barred  by 
section  232  of  the  tax  law,  as  a  party,  or  by  sections  2569  and  2572 
of  the  Code  6f  Civil  Procedure,  as  not  a  party. 

The  question,  therefore,  shnply  concerns  the  rights  of  a  legatee, 
which  ftiiled  to  claim  exemption  before  the  appraiser,  to  which  no 
notice  of  assessment  of  tax  oh  its  legacy  was  given,  and  upon  its  peti- 
tion filed  ihore  than  60  days  subsequent  to  the  entry  of  the  tax  de- 
cree. As  a  result  of  the  argument,  the  question  presents  itself  in 
two  forms— First,  as  an  appeal;  and,  second,  as  a  petition  for  review. 

Mnch  of  the  argument  of  respondents  assumes  this  to  be  an  appeal 
from  the  Jnly  decree,  as  contemplated  by  the  tax  law.  It  is  true  that 
an  appeal  is  limited  by  section  232  to  "sixty  days  from  the  fixing, 
assessing  and  determination  of  tax  by  the  surrogate."  But  the  same 
sentence  also  adds,  "as  herein  provided."  This  seems  to  me  to  mean 
that,  upon  all  steps  in  the  proceeding  being  properly  and  legally 
completed,  a  party  may  appeal  from  the  decree  within  60  days.  Here 
all  steps  were  not  properly  and  legally  completed,  for  no  notice  was 
given  the  legatee  that  its  legacy  was  taxed  as  required  by  law.  Sec- 
tion 232  provides  that  the  surrogate  shall  "forthwith,  as  of  course, 
determine  the  cash  value  of  all  estates,  and  the  amount  of  tax  to 
which  the  same  are  liable,"  and  that  he  shall  also  "immediately  give 
notice,  apon  the  determination  by  him  as  to  the  value  of  any  estate 
which  is  taxable  under  this  article,  to  all  p&rties  known  to  be  inter- 
ested therein,  including  the  state  comptroller."  It  seems  to  me  that 
the  statute  contemplates  the  doing  of  these  two  acts,  i.  e.  the  entry 
of  dectee  and  the  notification  thereof,  at  one  and  the  same  time,  and 
that  when  this  is  donfr  parties  feeling  aggrieved  by  the  decree  may 
api)eal  in  60  days.  To  hold  otherwise  would  be  to  ignore  the  notice 
of  entry  of  the  decree  entirely.  And  this  notice  is  expressly  held  to 
constilttite  ohe  of  the  teasons  fot  the  constitutionality  of  the  act  itself. 
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In  Re  McPheraon,  104  N.  Y.  306, 10  N.  E.  685,  at  page  322, 104  N.  Y., 
and  at  page  689,  10  N.  R,.the  court  says: 

"It  Is  also  provided  that,  immediately  after  be  has  assessed  the  tax,  the 
surrogate  shall  'give  notice  thereof  by  mall  to  all  parties  known  to  be  inter- 
ested therein.'  This  gives  a  further  opportunity  to  the  taxpayer  to  be  heard. 
Upon  receiving  the  notice,  if  he  has  had  no  prior  notice  or  hearing,  he  may 
apply  to  the  smrogate,  and  ask  for  one,  and  It  would  be  his  duty  to  grant  it. 
The  proceeding  is  In  court  before  a  judicial  officer,  and  whatever  a  tasjf&jev  can 
ask  as  a  matter  of  constitutional  right  it  is  the  duty  of  the  surrogate  to  grant." 

And  again,  at  page  324,  104  N.  Y.,  and  at  page  600,  10  N.  E.: 

"So,  In  all  of  these  modes,  we  think  there  is  sufficient  provision  for  notice 
and  hearing  for  all  parties  Interested  in  the  tax,  and  we  have-no  donbt  that 
the  act  secures  to  every  taxpayer  diie  process  of  law,  so  far  as  it  is  applicable 
to  cases  of  taxation." 

likewise,  in  Re  Wolfe's  Estate,  137  N.  Y.  205,  33  N.  E.  156,  at 
page  213,  137  N.  Y.,  and  at  page  157,  33  N.  E.,  it  is  stated: 

"The  doctrine  of  notice  is  one  which  finds  application  when  it  Is  sought  to 
tax  the  property  of  the  citizen.  When  he  Is  to  be  assessed  it  is  essential  that 
he  shall  be  given  an  opportunity  to  be  heard,  to  establish  a  demand  against 
him." 

To  hold  that  the  notice  of  entry  of  decree  may  be  dispensed  with 
where  the  first  notice — ^that  is,  the  notice  by  the  appraiser  of  the 
time  and  place  of  his  appraisal — ^has  been  giyen  is  to  do  violence  to  the 
constitutional  provision  against  taking  property  without  due  process 
of  law.  This  follows,  since  the  notice  given  by  the  appraiser  is  simply 
a  notice  that  he  will,  at  a  given  time  and  place,  appraise  the  estate, 
albeit  for  the  purpose  of  taxation.  In  other  words,  it  is  a  notice  of 
''valuation"  which  is  given  by  the  appraiser,  while  it  is  a  notice  of 
"taxation"  which  is  given  by  the  surrogate.  It  is  not  until  the  lega- 
tee receives  the  second  notice  that  he  is  apprised  of  the  fact  that  his 
property  has  been  or  will  be  taken. 

To  construe  section  232  so  strictly  as  to  hold  that  a  legatee  ex- 
empt from  taxation  can  have  no  relief  from  a  decree  taxing  his 
legacy  where  he  has  received  no  notice  of  such  taxation,  unless  he 
takes  action  within  60  days  from  the  entry  of  such  decree,  is  to  bar 
him  from  his  constitutional  right  of  a  day  in  court;  for  untU  he 
knows  of  a  tax  on  his  legacy  he  cannot  complain  of  the  same. 

It  is  conceded  that  no  notice  of  the  taxation  of  the  petitioner's 
interest  was  ever  given.  How,  then,  can  he  appeal  from  what  he 
knows  not  of?  The  only  way  in  which  section  232  can  be  construed 
and  remain  constitutional  is  to  hold  that  the  60-days  limitation  ap- 
plies only  when  the  entry  of  decree  and  the  notice  of  the  tax  fixed 
thereunder  are  contemporaneous.  When  this  is  the  case,  the  appeal 
time  is  in  fact  60  days  from  such  entry;  for  such  entry  is  simul- 
taneous with  the  notice.  In  no  court  is  appeal  time  set  running 
till  service  of  a  copy  of  the  order  or  judgment  which  may  be  ap- 
pealed from.  Where  the  entry  of  the  tax  decree  and  the  notice  of 
tax  thereunder  are  not  simultaneous,  the  appeal  time  cannot  begin 
till  such  notice  be  served.  Otherwise,  we  should  have,  on  the  facts 
of  this  case,  a  legatee  in  ignorance  for  60  days  after  the  decree  of 
any  tax  assessed  on  its  legacy,  to  which  no  notice  of  such  assess- 
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ment  has  been  given,  barred  from  claiming  the  exemption  which  ad- 
mittedly exists,  without  ever  having  had  a  day  in  court. 

As  to  the  question  of  the  action  by  the  petitioner  being  at  variance 
with  sections  2568  and  2572  of  the  Code  of  Civil  Procedure,  it  ap- 
pears that  those  sections  govern  cases  on  appeal  from  surrogates' 
courts  to  the  appellate  division,  and  not  appeals  to  a  surrogate's 
court  from  one  of  its  own  decrees.  Code  Civ.  Proc.  §  2570.  The 
mode  of  appeal,  under  the  transfer  tax  act,  must,  moreover,  be  that 
appeal  which  the  act  itself  specifies. 

I  am  of  the  opinion,  however,  that  this  proceeding  cannot  be  prop- 
erly called  an  appeal.  Section  232  of  the  tax  law  provides  that  an 
appellant  must  file  his  notice  of  appeal,  stating  the  grounds  thereof. 
Thereafter  it  would  be  his  duty  to  notice  the  appeal  for  argument 
in  the  usual  manner.  Here  this  was  not  done.  The  proceeding  is 
rather  an  application  to  the  court  to  open  and  modify  its  decree  for 
good  cause  shown.  That  a  surrogate's  court  has  this  power  is  be- 
yond question.  Code  Civ.  Proc.  §  2481,  subds.  6,  11.  A  surrogate's 
court  has  the  power  of  a  court  of  general  jurisdiction  to  vacate  its 
decrees,  and  may  grant  relief  as  in  the  supreme  court,  upon  the  ap- 
plication of  any  one  for  suiBcient  reason,  in  furtherance  of  justice. 
In  re  Flynn,  136  N.  Y.  287,  291,  32  N.  E.  767;  In  re  Salisbury's  Es- 
tate (Sar.)  6  N.  Y.  Supp.  932;  In  re  Henderson,  157  N.  Y.  423,  52  N. 
E.  183.  And  this  power  was  held  to  be  incidental  to  the  proper  ad- 
ministration of  justice  by  such  courts.  Trust  Co.  v.  Hill,  4  Dem.  41; 
Pew  V.  Hastings,  1  Barb.  Ch.  454. 

I  have  denied  the  respondents  the  privilege  of  going  to  the  Code 
on  the  question  of  appQftl,  but  must  allow  the  petitioner  to  do  so  on 
the  question  under  discussion,  by  reason  of  the  express  permission 
given  in  the  tax  law  Itself.  Section  229  thereof  provides  that  "the 
surrogate's  court  •  •  •  ghaU  have  jurisdiction  to  hear  and  deter- 
mine all  questions  arising  under  the  provisions  of  this  article,  and 
to  do  any  act  in  relation  thereto  authorized  by  law  to  be  done  by 
a  surrogate  in  other  matters  or  proceedings  coming  within  his  juris- 
diction." Having,  therefore,  the  power,  the  remaining  question  is 
whether  the  case  presented  is  a  proper  one  for  the  exercise  of  that 
power,  in  the  discretion  of  the  court.  Boughton  v.  Flint,  74  N.  Y. 
476,  482. 

A  decree  of  a  surrogate's  court  will  not  be  opened  where  the  peti- 
tioner has  been  guilty  of  laches.  In  re  Salisbury's  Estate  (Sur.)  6 
N.  Y.  Supp.  932.  But  here  we  are  unable  to  find  laches  on  the  part 
of  the  petitioner.  It  clearly  appears  that  both  the  appraiser  and 
the  executors  have  done  their  full  duty.  It  is  claimed  that  the  peti- 
tioner should  have  appeared  before  the  appraiser  and  claimed  its  ex- 
emption. Such  action  by  legatees  claiming  exemption  is  undoubt- 
edly the  better  practice,  and  had  this  petitioner  so  done  the  appraiser 
would  have  undoubtedly  reported  its  legacies  exempt,  and  this  court 
would  have  confirmed  such  report.  But  I  am  unable  to  find  anything 
is  the  statute  which  is  prejudicial  to  a  legatee  in  making  an  appli- 
cation of  this  kind,  if  such  legatee  refrains  from  such  course,  ^is 
follows  from  the  fact  that  there  is  no  obligation  on  the  part  of  the 
legatee  to  appear  before  the  appraiser  in  response  to  a  notice  which 
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is  of  valaation  only  as  contradigtmguiRhed  from  a  notice  of  taxation. 
Having  filed  its  application  immediatelj*  upon  learning  of  the  imposi- 
tion of  the  tax,  the  petitioner  stands  free  from  the  charge  of  laches 
and  with  its  legacies  clearly  exempted  by  law.  The  matter,  there- 
fore, is  one  calling  for  flie  action  of  a  court  which  is  empowa«d  to 
correct  the  errors  of  its  own  decrees,  and  the  July  decree  mast  be 
modified  so  as  to  exempt  from  taxation  the  legacies  of  the  petitioner, 
and  the  tax  paid  by  the  executors  thereunder  refunded. 
Decree  modified. 


(84  MlBC  Rep.  205.) 

In  l»  BHOOKLYN  TRUST  00. 

(Surrogate's  Court,  Kings  County.    February,  1901.) 

Tbubt— CoKexBUCTioN— Resbrtatiom  of  Rbmaindbr. 

A  woman  deposited  certain  money  Tvlth  a  trust  company,  to  be  held  for 
her  own  benefit,  with  a  provision  that  the  trust  could  be  revoked  by  either 
party  thereto  after  six  months,  the  fund  to  be  payable  to  herself  after 
revocation,  with  a  stipulation  that,  if  she  died  during  the  trust,  the  fund 
should  be  disposed  of  according  to  her  last  will.  She  died  two  years 
later,  without  having  revoked  the  trust,  and  gave  her  residuary  estate  to 
her  executor  in  trust,  the  Income  to  be  paid  to  her  daughter  for  life, 
and  thereafter  to  her  grandchildren,  when  the  youngest  of  them  had 
reached  majority,  at  which  time,  if  the  daughter  had  died,  the  residuary 
Mtate  was  to  be  divided  among  them.  Held  that,  under  the  agreement, 
the  remainder  In  trust  had  been  absolutely  reserved,  and  that  title  to  such 
remainder  passed  by  the  will  to  her  executor,  as  property  of  the  de- 
cedent, to  be  held  as  trustee  for  at  least  the  period  of  the  life  of  the 
daughter. 

Proceedings  upon  the  judicial  settlement  *of  the  account  of  the 
Brooklyn  Trust  Company  as  executor  of  Hannah  Toner,  deceased. 
Objections  overruled. 

Bergen  &  Dykman,  for  executor. 
Jones  &  Titcomb,  for  petitioner. 
Thomas  H.  Troy,  special  guardian. 

ABBOTT,  S.  On  January  4,  1897,  Hannah  Toner  entered  Into  an 
agreement  with  the  Brooklyn  Trust  Company,  whereby  she  agreed  to 
deposit  with  the  Brooklyn  Trust  Company  the  sum  of  |6,000,  to  be 
held  in  trast  by  the  party  of  the  second  part  (the  Brooklyn  Trust  Com- 
pany) for  the  sole  use  and  benefit  of  Mrs.  Toner.  Hie  said  trust  com- 
pany agreed  to  invest  the  said  sum  in  securities  specified,  and  pay  to 
Mrs.  Toner,  on  the  1st  days  of  May  and  November  in  each  year,  the 
net  income  from  said  investments.  If  Mrs.  Toner  should  die  during 
the  continuance  of  the  trust,  the  trust  estate  and  all  accumulations 
"shall  be  disposed  of  according  to  the  last  will  and  testament  of"  Mrs. 
Toner.  The  Brooklyn  Trust  ComiMiny  agreed  to  accept  the  trust, 
and  "at  the  termination  of  the  trust  to  pay  over  to  the  party  of  the 
first  part  [Mrs.  Toner]  the  sum  held  in  trust  by  it  and  all  accumula- 
tion of  interest  thereof."  "The  trust  estate  hereby  created  shall  continue 
for  a  period  of  six  months  from  this  date,  after  which  time  it  shall  be 
revocable  by  either  party."  The  $(>,OU0  referred  to  in  the  agreement 
was  paid  to  the  Brooklyn  Trust  Company,  and  afterwards,  on  March 
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5,  1898,  a  further  sum  of  5!4,0(K),  "to  be  held  in  accordance  with  the 
provisions  of  the  trust  agreement."  The  Brootlj-n  Trust  Company 
retained  this  fund  of  $10,000,  under  the  terms  of  the  trust  agreement, 
until  after  the  death  of  Mrs.  Toner,  which  occurred  on  April  18,. 
1899,  after  which  date  the  fund  was  paid  by  the  trust  company  to  the 
executor  of  her  will.  The  will  -was  admitted  to  probate,  and  letters 
testamentary  issued  to  the  Brooklyn  Trust  Company  as  such  execu- 
tor. The  entire  estate  consisted  of  personal  property.  The  testa- 
trix bequeathed  her  residuary  estate  unto  her  executor,  in  trust  to 
invest  the  same,  and  pay  the  interest  and  income  therefrom  to  her 
daughter  Augusta  M.-  Smith  during  the  term  of  her  natural  life. 
After  the  death  of  her  daughter,  she  directed  her  executor  and  trus- 
tee to  pay  the  said  interest  and  income  to  her  grandchildren  Augusta 
L.  Smith,  Florence  Smith,  and  Susanna  Estelle  Smith,  for  their  sup- 
port and  maintenance  "until  the  youngest  survivor  thereof  shall  ar- 
rive at  the  age  of  twenty-one  years,  in  the  following  proportions,  viz. : 
One  part  thereof  to  Augusta  L.  Smith,  two  parts  thereof  to  Florence 
Smith,  and  one  part  thereof  to  Susanna  Estelle  Smith.  ♦  •  • 
When  the  youngest  survivor  of  my  said  grandchildren  shall  arrive  at 
the  age  ot  twenty-one  years,  if  after  the  death  of  my  said  daughter 
Angusta  M.  Smith,  then  I  direct  my  said  executor  and  trustee  to  dis-* 
tribute  among  and  pay  to  my  said  grandchildren  all  of  my  said  prop- 
erty, in  the  following  proportions,  namely," — specifying  the  propor- 
tions above  set  forth.  In  case  the  "youngest  survivor  of  my  said 
grandcrhildren"  should  be  of  the  age  of  21  years  or  more  at  the  death 
of  testator's  daughter,  she  directed  her  executor  and  trustee  to  dis- 
tribute and  pay  over  to  her  grandchildren  all  of  her  said  property,  ia 
the  proportions  named.  In  case  any  of  her  grandchildren  should  die 
before  "becoming  vested  with  or  entitled  to  any  of  my  property  un- 
der this  will,  then  the  share  to  which  she  would  have  been  entitled 
shall  go  to  the  survivor  or  survivors  in  the  same  relative  proportions 
as  stated  in  the  preceding  paragraph  of  this  will."  The  will  then  con- 
tains a  provision  over  in  the  event  of  the  decease  of  all  the  testa- 
tor's grandchildren  "before  the  youngest  survivor  of  them  shall  ar- 
rive at  the  age  of  twenty-one  years."  The  codicil  of  the  will  has  no 
bearing  upon  the  questions  under  consideration. 

\\Tiile  it  is  true  that  the  Brooklyn  Trust  Company  was  vested  with 
the  title  to  the  trust  fund,  it  was  only  vested  with  such  title  as  was- 
necessary  for  the  purposes  of  the  trusta  established  by  the  trust 
agreement.  The  term  of  such  trust  agreement  was  to  be:  (1)  For 
a  period  of  six  months  from  the  date  of  the  agreement,  January  4, 
1897.  (2)  For  a  further  period  of  time  dependent  upon  tiiie  joint  will 
of  the  parties  to  the  agreement,  and  revocable  at  any  time  by  either 
party.  (3)  If  Mrs.  Toner  should  die  during  the  continuance  of  the 
trust,  "the  trust  estate  and  all  accumulations  shall  be  disposed  of 
according  to  the  last  will  and  testament  of  the  party  of  the  first 
part."  (4)  At  the  termination  of  the  trust,  if  terminated  by  revoca- 
tion, the  trust  company  was  "to  pay  over  to  the  party  of  the  first  part 
the  sum  held  in  trust  by  it,  and  all  accumulations  of  interest  thereof." 

The  extreme  period  of  time  during  which  the  trust  was  to  continue 
was  during  the  life  of  the  creator  of  the  trust.    At  any  time  during 
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her  life  after  July  4,  1897,  the  trust  was  revocable;  but  if  it  contin- 
ued during  the  extreme  period  specified  in  the  trust  instrument,  i.  e. 
during  the  life  of  Mrs.  Toner,  then,  upon  the  termination  of  the  trust 
by  the  death  of  Mrs.  Toner,  the  trust  estate  and  all  accumulations 
were  to  be  "disposed  of  according  to  the  last  will  and  testament  of 
the  party  of  the  first  part."  Suppose  this  provision  had  been  entirely 
omitted  from  ,the  trust  instrument ;  there  can  be  no  doubt  whatever 
that  the  remainder  in  the  trust  estate,  after  the  termination  of  the  trust 
period  fixed  by  the  agreement,  would  have  remained  vested  in  the 
testatrix,  and  would  unquestionably  have  passed,  under  her  last  will 
and  testament,  as  a  part  of  the  property  and  estate  owned  by  her 
in  her  own  right.  In  such  case,  the  estate  of  the  trustee  would  have 
terminated  with  the  life  of  the  testatrix,  and  the  trustee  would  have 
had  no  title  or  interest  whatever  in  the  remainder.  The  title  to  the 
remainder,  not  having  been  disposed  of  by  the  trust  agreement,  would 
have  remained  vested  in  the  creator  of  the  trust,  Mrs.  Toner. 

The  natural  and  reasonable  construction  of  the  words,  "the  trust 
estate  and  all  accumulations  shall  be  disposed  of  according  to  the 
last  will  and  testament  of  the  party  of  the  first  part,"  is  that  they 
were  a  mere  declaration  of  the  reservation  by  Mrs.  Toner  of  the  own- 
ership of  the  remainder  of  the  fund  upon  the  termination  of  the  trust 
by  her  death.  This  language  was  not  intended  to  and  did  not  vest 
Mrs.  Toner  with  a  mere  power  of  appointment  of  a  trust  fund  by  her 
last  will  and  testament.  In  re  Ogsbury,  7  App.  Div.  71,  39  N.  Y. 
Supp.  978.  But,  even  so,  it  is  unquestionably  the  fact  that  the  will  of 
Mrs.  Toner  would  have  operated,  so  far  as  its  mere  form  is  con- 
cerned, as  an  appointment  which  would  satisfy  the  provisions  of  the 
trust  agreement.  Trust  Co.  v.  Livingston,  133  N.  Y,  125,  30  N.  E. 
724. 

It  is  contended  in  behalf  of  the  contestant,  however,  that,  if  the 
trust  fund  passed  by  virtue  of  an  appointment  under  the  powers  con- 
tained in  the  trust  agreement,  the  title  to  this  fund  was  acquired,  not 
by  virtue  of  the  provisions  of  the  will,  but  by  virtue  of  the  provisions 
of  the  trust  agreement,  and  that  the  disposition  so  made  violates  the 
provisions  of  the  statute  against  the  suspension  of  absolute  owner- 
ship of  personal  property  beyond  two  lives  in  being  at  the  time  of  the 
creation  of  the  trust.  Even  assuming  this  contention  to  be  sound, 
and  that  the  creator  of  the  $10,000  trust  has  attempted  to  suspend 
the  absolute  ownership  of  this  fund  beyond  the  statutory  period,  viz. 
her  own  life,  the  life  of  her  daughter,  Augusta  M.  Smith,  and  the  life 
or  lives,  according  to  the  construction  which  may  be  given  to  the 
subsequent  clauses  of  the  will,  of  the  testator's  three  grandchildren, 
still  I  am  of  the  opinion  that  the  provisions  of  the  will  in  relation  to 
the  successive  estates  are  not  so  closely  connected  and  allied,  or  so 
dependent  the  one  upon  the  other,  as  to  invalidate  the  two  life  es- 
tates first  created,  viz.  those  of  the  testator  herself  and  her  daughter 
Augusta  M.  Smith.  To  this  extent,  at  least,  the  provisions  of  the 
will  are  valid,  and  due  force  should  be  given  to  them  in  any  event. 
Maitland  v.  Baldwin,  70  Hun,  267,  24  N.  Y.  Supp.  29;  Henderson  v. 
Henderson,  113  N.  Y.  1-15,  20  N.  E.  814;  Tiers  v.  Tiers,  98  N.  Y. 
568.    One  intention  of  the  testator  is  perfectly  clear,  that  her  daugh- 
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ter  should  have  the  income  of  her  estate  during  life,  and  nothing 
more.    To  so  much  of  the  will  effect  may  be  lawfully  given. 

It  follows  that,  for  the  purposes  of  the  issue  now  before  me,  it  is 
immaterial  what  construction  shall  be  ultimately  given,  either  to  the 
trust  agreement  or  to  the  provisions  of  the  will,  so  far  as  concerns 
the  remainder  contingent  upon  the  decease  of  Augusta  M.  Smith, 
Until  the  termination  of  her  life,  the  title  to  the  entire  residuary  es- 
tate, including  the  |10,000  trust  fund,  is  vested  in  the  trustee  for 
the  purposes  specified  in  the  will.  It  will  be  quite  soon  enough  to 
determine  the  individuals  who  shall  be  entitled  to  the  remainder  on 
the  death  of  Mrs.  Smith  when  that  event  occurs.  It  is  unnecessary 
to  determine  that  question  at  this  time.  I  am  therefore  of  the  opin- 
ion that  the  objections  filed  should  be  overruled,  and  a  decree  made 
directing  the  payment  of  the  entire  residuary  estate  to  the  Brooklyn 
Trust  Company  as  trustee  during  the  life  of  Augusta  M.  Smith.  Let 
decree  be  presented  accordingly  on  two  days'  notice. 

Decreed  accordingly. 

(S4  Misc.  Bep.  26.) 

In  re  TATtJM. 

(Snrrogate'B  CSonrt,  Kings  County.    Febmary,  1901.) 

1.  WitM— Detibb  of  Real  Property— Dirkotion  to  Seli,— Discrettoh  op 

ExECDTOR — Equitable  Conversion— Death  of  Devisee — Right  to  De- 
vise. 

Deceased  devised  the  residue  of  her  estate  to  A.,  H.,  and  F.,  her  grand- 
children, and  provided  that.  If  any  one  of  them  shonld  not  be  of  age  at  the 
time  of  testator's  decease,  the  share  of  such  one  should  be  held  In  trust 
until  the  devisee  became  of  age,  and  authorized  her  executor  to  sell  any 
part  of  ber  estate,  as  he  might  deem  most  expedient.  At  the  death  of 
deceased,  A.  and  H.  were  of  age,  and  F.  was  12  years  old;  and,  2  months 
prior  to  a  sale  by  testator's  executor  of  the  real  property  devised  to  the 
^andcblldren,  A.  died  without  Issue,  leaving  a  husband  and  her  father, 
as  her  only  heir  at  law.  Held,  that  the  contention  that  A.'s  husband  was 
entitled  to  her  part  of  the  proceeds  of  such  real  property,  because  the  will 
contained  an  Imperative  direction  that  such  property  be  sold,  which 
effected  an  equitable  conversion  of  It  Into  personalty  as  of  the  date  of 
testator's  death,  cannot  be  sustained,  since  the  sale  was  In  the  discretion 
of  the  executor,  and  not  necessary  to  carry  out  the  Intent  of  the  testatrix. 

2,  Lapsed  Leoact— Minor  Heir— Consent— Liabimtt  of  Execdtob. 

Where  one  of  three  beneficiaries  under  a  will  was  a  minor,  and  the 
executor,  with  the  consent  of  the  beneficiaries,  paid  a  lapsed  legacy,  the 
executor  must  account  for  one-third  of  the  amount,  as  trustee  of  the 
minor's  share  of  the  estate,  since  neither  the  minor  nor  his  guardian  had 
any  legal  power  to  assent  to  such  payment. 

Judicial  settlement  of  Charles  A.  Tatum  as  executor  of  the  last 
will  of  Maria  E.  Hibbler,  deceased,  in  which  F.  D.  Preston  filed  ex- 
ceptions.   Exceptions  overruled. 

Steele  &  Otis,  for  executor. 

Dunning  &  Fowler,  for  Frederick  D.  Preston. 

Thomas  H.  Troy,  special  guardian. 

ABBOTT,  S.  The  will  of  Maria  E.  Hibbler,  after  making  several 
specific  and  general  bequests,  not  material  to  the  questions  before  me, 
disposes  of  her  residuary  estate  as  follows: 
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"Eleventh.  All  the  rest,  resldne,  and  remainder  of  the  property  and  estate, 
real  and  personal,  of  every  description  and  wheresoever  situated,  of  which  I 
■may  be  seised  or  possessed  or  to  which  I  mny  be  entitled  at  the  time  of  my 
■decease,  I  give,  devise,  and  bequeath  nnto  acr  j^raildchlldren,  Anna  H.  Tatum. 
Albert  H.  Tatum,  and  Frederick  G.  Tatum,  children  of  my  deceased  daughter. 
AJlce  H.  Tatum,  for  their  own  use  and.  benefit  forever,  share  and  share  alike. 
But,  if  any  of  my  grandchildren  hereinbefore  named  shall  not  be  twenty-one 
years  of  age  at  the  time  of  my  decease,  the  share  In  my  estate  hereinbefore 
bequeathed  or  devised  to  such  grandchild  shall  be  iMld  by  the  trustee  herein- 
after named,  or  his  successor,  In  trust  to  Invest  the  same  and  keep  Hie  same 
Invested  until  such  grandchild  shall  attain  the  age  of  twenty-one  years,  and 
then  to  pay  over  to  snch  grandchild  the  said  principal  sum,  with  the  Interest 
;and  accumulations  thereon,  and.  In  the  event  that  snch  grandchild  shall  die 
before  attaining  the  age  of  twenty-one  years,  then  to  pay  the  said  principal 
8um  and  the  Interest  and  accnmnlatlons  thereon  to  the  survivor  among  the 
said  grandchildren  In  equal  proportions;  the  share  In.  such  fund  of  such  sur- 
vivor as  shall  then  be  of  the  age  of  twenty-one  years  to  be  paid  forthwith,  and. 
If  either  survivor  shall  then  be  under  the  age  of  twenty-one  years,  his  share 
.therein  to  be  paid  when  he  shall  become  of  such  age." 

She  then  gives  to  her  executor  a  power  of  sale  of  real  property  in 
the  following  terms: 

"Thirteenth.  I  constitute  and  appoint  my  son-in-law  Charles  A.  Tatum,  the 
irxccutor  of  this  my  will,  and  trustee  of  the  several  trust  estates  hereinbefore 
created;  and  I  hereby  authorize  and  empower  my  said  executor  and  trustee 
to  sell,  at  public  or  private  sale,  and  at  such  time  or  times  and  In  such  man- 
ner, and  for  such  sum  or  sums,  and  upon  such  terms,  as  to  him.  in  the  exer- 
cise of  his  best  Judgment,  may  seem  most  expedient,  and  to  convey  all  or  any 
part  of  my  real  and  personal  estate  as  he  may  consider  It  necessary  or  proper 
to  do  for  the  payment  of  my  said  debts  and  of  said  legacies,  and  for  any  other 
.purpose  or  purposes  whatsoever." 

The  testatrix  left  surviving  her  the  three  grandchildren  named  in 
the  above-quoted  paragraph  of  her  will.  Anna  H.  Tatum  and  Albert 
H.  Tatum  were  both  over  21  years  of  age,  and  Frederick  C.  Tatum 
was  an  infant  about  12  years  of  age.  At  the  time  of  Mrs.  Hibbler's 
decease,  Anna  H.  TRatum  had  married,  and  was  the  wife  of  Frederick 
D.  Preston.  On  June  30,  1900,  Anna  H.  Preston  died  intestate,  with- 
out issue,  leaving  her  hufiband,  and,  as  her  only  heir  at  law,  her 
father,  Charles  A.  Tatum,  surviving  her.  Letters  of  administration 
were  issued  to  Frederick  D.  Preston,  ilrs.  Hibbler's  estate  consisted 
entirely  of  personal  property,  except  one  house  and  lot  and  Stable, 
which  were  sold  by  the  executor  under  the  power  of  sale  on  August  22, 
1900,  about  two  months  after  the  decease  of  Mrs.  Preston.  The  con- 
tention before  me  involves  the  disposition  to  be  made  of  the  one^third 
share  of  the  proceeds  of  sale  of  the  real  property  to  which  Anna  H. 
Preston  would  have  been  entitled  if  living  at  the  time  of  the  sale. 
Charles  A.  Tatum  claims  that  sliare  of  the  proceeds  of  sale  as  heir  at 
law  of  his  daughter,  Mrs.  Preston,  while  Frederick  D.  Preston  claims 
it  on  the  theory  that  the  provisions  of  Mrs.  Hibbler's  wDl  effected  an 
equitable  conversion  of  her  real  into  personal  property  as  of  the  date 
.of  her  decease,  and  that  the  share  of  Mrs.  Preston  in  the  real  estate 
-passed  to  him,  as  her  husband,  upon  her  decease,  as  personal  estate, 
even  though  there  had  been  no  actual  conversion  until  after  her  de- 
cease. 

The  solution  of  the  questions  thus  presented  necessitates  a  con- 
titruction  of  the  eleventh  and  thirteenth  paragraphs  of  the  will  of 
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Maria  E.  Hibbler.  By  the  eleventh  paragraph  she  gives,  devises,  and 
bequeaths  "all  the  rest,  residue,  and  remainder  of  the  property  and 
estate,  real  and  personal,  *  *  *  of  which  I  may  be  seised  or  pos- 
sessed, ♦  •  ♦  unto  my  grandchildren  Anna  H.  Tatum,  Albert  H. 
Tatnm,  and  Frederick  0.  '^tam,  •  *  *  for  their  own  use  and 
benefit  forever,  share  and  share  alike."  If  the  will  stopped  here, 
there  would  be  no  possible  occasion  for  construction.  Each  of  the 
three  grandchildren  named  would  have  become  vested  in  fee  with  an 
equal,  undivided,  one-third  share  of  the  real  estate,  as  tenants  in 
common.  As  to  the  shares  thus  absolutely  devised  to  Anna  H. 
Tatum  (Preston)  and  Albert  H.  Tatum,  both  of  whom  were  of  full  age 
at  the  time  of  the  decease  of  Maria  E.  Hibblar,  there  is  no  express  pro- 
vision of  the  will  which  suggests  any  intention  on  the  part  of  the 
testatrix  to  devest  the  same  upon  any  contingency  whatever.  But 
it  is  argued  in  behalf  of  Mr.  Preston  that  the  subsequent  portions  of 
the  will  imply  an  imperative  direction  to  the  executor  to  sell  and  dis- 
pose of  the  real  property,  and  that  such  implied  direction  to  sell 
effected  an  equitable  conversion  of  the  real  estate  as  of  the  date  of  the 
decease  of  the  testatrix.  After  the  absolute  devise  and  bequest  of 
her  real  and  personal  property  to  her  three  grandchildren,  the  testa- 
trix provides: 

"But,  If  any  of  my  grandctalMren  hereinbefore  named  shall  not  be  twenty- 
one  years  of  age  at  the  time  of  my  decease,  the  share  In  my  estate  herein- 
before bequeathed  or  devised  to  such  gi-andchlld  shall  be  held  •  •  •  In 
trust  to  Invest  the  same  and  keep  the  same  Invested  until  such  grandchild  shall 
attain  the  age  of  twenty-one  years,  and  then  to  pay  over  to  such  grandchild 
the  said  principal  sum,  with  the  Interest  and  accumulations  thereon." 

In  the  event  of  the  decease  of  such  grandchild  before  arriving  at 
the  age  of  21  years,  the  trustee  was  directed  to  pay  the  said  principal 
fund,  with  the  accumulations,  to  the  survivor  among  the  grandchil- 
dren. 

I  cannot  agree  with  the  contention  of  the  counsel  for  Mr.  Preston, 
I  find  no  provision  of  this  will  which  renders  necessary  any  implica- 
tion of  a  peremptory  direction  to  sell.  The  only  limitation  or  qual- 
ification of  the  absolute  devise  of  real  estate  rehitcs  to  the  undivided 
one-third  part  thereof  devised  to  Fi-ederick  C.  Tatum.  It  is  "the 
share  in  my  estate  hereinbefore  bequeathed  or  devised  to  such  grand- 
uhild"  which  is  to  be  held  in  trust  and  paid  over  to  "such  grandchild'' 
when  he  arrives  at  the  age  of  21  years.  There  was  no  necessity  of 
any  sale  of  the  real  property  at  all  to  carry  out  the  intention  of  the 
testatrix.  The  real  property  could  have  been  held  as  real  property 
during  the  period  of  tiie  minority  of  Fi'ederick  C.  Tatum,  when  the  fee 
would  have  vested  in  him  absolutely  under  the  terms  of  the  residuary 
clause  of  the  will.  The  trust  as  to  the  infant's  share  was  to  continue 
only  during  his  minority.  The  mere  use  of  the  words  "to  pay"  con- 
tained in  this  provision  is  insufticient  to  warrant  the  implication  of 
an  intention  to  convert  the  real  into  personal  estate.  Chamberlain 
V.  Taylor,  105  N.  Y.  185,  191,  11  N,  E.  G25,  027.  The  rule  is  well  set- 
tled that  a  mere  discretionary  power  of  sale  in  executors  or  trustees 
does  not  affect  the  character  or  attributes  of  real  property,  as  real 
property,  until  such  time  as  it  has  been  in  fact  sold  and  converted  into 
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cash.  Chamberlain  v.  Taylor,  105  N.  Y.  185,  11  N.  E.  625;  White 
V.  Howard,  46  N.  Y.  144-162;  Wilder  v.  Ranney,  95  N.  Y.  7;  Clift 
V.  Moses,  116  N,  Y.  144,  22  N.  E.  393.  A  direction  to  convert  is 
sometimes  implied,  but  "only  when  the  design  and  purpose  of  the 
testator  is  unequivocal,  and  the  implication  so  strong  as  to  leave  no 
substiintial  doubt"  Hobson  v.  Hale,  95  N.  Y.  588.  The  case  of 
Salisbury  v.  Slade,  160  N.  Y.  278,  54  N.  E.  741,  relied  upon  by  coun- 
sel for  contestant,  is  not  in  point.  In  the  will  then  under  consider- 
ation by  the  court  there  was  first  created  a  life  estate  in  testator's 
widow  as  to  a  part  of  his  real  property,  and  the  rest  was  vested  in 
trustees  to  collect  and  pay  over  rents  during  the  widow's  life.  The 
remainder  was  given  to  seven  children,  "to  be  divided  equally  be- 
tween them,  •  •  •  except  that  the  shares  to  my  daughters,  four 
in  number,  were  to  be  held  by  the  executors  in  trust  during  the  life 
of  each,  income  to  be  paid  to  each,  and  upon  the  decease  of  the  daugh- 
ters, respectively,  her  share  was  to  be  paid  to  her  children."  The 
share  of  testator's  real  estate  not  given  to  his  wife  for  life,  he  di- 
rected, should  "not  be  sold  or  divided  up  during  her  natural  life." 
It  was  held  by  the  court  (Bartlett,  J.,  writing)  that  the  general  scheme 
of  the  testator,  under  the  facts  of  that  case,  clearly  contemplated  a 
sale  of  the  real  property,  and  that  such  a  sale  was  necessary  to  car- 
ry out  the  plan  of  the  testator,  and  that  an  equitable  conversion  of 
the  real  estate  was  implied.  At  page  288,  160  N.  Y.,  and  page  743, 
54  N.  E.: . 

"The  language  and  general  scbeme  of  this  will  raise  an  Implied  and  Impera- 
tive power  of  sale  In  order  to  carry  out  Us  provisions.  This  being  so,  there 
■was  an  equitable  conversion  of  the  real  estate  Into  personalty.  •  •  •  It 
has  been  remarlsed  that  'precedents  are  not  very  valuable  where  the  decision 
must  be  based  on  the  peculiar  phraseology  of  the  entire  wlU.'  Delafield  r. 
Barlow.  107  N.  Y.  540,  14  N.  B.  498." 

And  again  at  pages  289,  290, 160  N.  Y.,  and  page  743,  54  N.  E.: 

"It  Is  difficult  to  lay  down  a  hard  and  fast  rule  in  cases  of  this  kind.  We 
have  on  the  one  hand  the  general  principle  that  where  the  gift  is  absolute, 
and  the  time  of  payment  only  postponed,  time,  not  being  of  the  substance  of 
the  gift,  but  relating  only  to  the  payment  does  not  suspend  the  gift,  but 
merely  defers  the  payment.  On  the  other  hand  we  have  a  class  of  cases, 
■which  Is  illustrated  by  the  case  at  bar,  where  the  entire  corpus  of  the  estate 
is  not  bequeathed  and  devised  to  remainder-men,  subject  to  life  estates  in 
trust,  whose  beneficiaries  receive. the  income  and  rents,  but,  on  the  contrary, 
the  corpus  of  the  estate  is  to  be  divided  into  seven  shares,  three  of  which  are 
disposed  of  absolutely  and  at  once,  and  four  of  ■which  may  be  held  In  four 
distinct  trusts  for  many  years,  subject  to  life  estates  falUng  in  at  different 
times." 

The  facts  of  the  Salisbury  Case  are  not  at  all  like  those  under  the 
will  before  me.  In  that  case  there  was  an  antecedent  life  estate,  be- 
fore the  termination  of  which  the  property  was  "to  be  divided,"  and 
the  respective  shares  paid  over  at  different  times,  extending  over  a 
long  period  of  time.  •  In  the  case  before  me  there  was  an  absolute 
devise  of  the  real  estate,  to  take  effect  in  enjoyment  immediately 
upon  the  testator's  decease,  except  that  an  undivided  one-third  share 
was  to  be  held  by  trustees  during  the  minority  of  the  devisee  of  that 
share,  accompanied  by  a  discretionary  power  of  sale  of  the  entire 
real  estate. 
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Other  questions  of  minor  importance  have  been  raised  by  the  spe- 
cial guardian.  The  executor,  with  the  consent  of  the  beneficiaries, 
paid  to  an  old  servant  of  the  testatrix  the  sum  of  f200,  the  amount  of 
a  legacy  to  her  deceased  sist6r  which  had  lapsed.  Of  course,  neither 
the  infant  beneficiary  nor  his  guardian  had  any  legal  power  to  assent 
to  such  payment.  The  executor  must  therefore  be  charged  with  one- 
third  of  that  amount,  to  be  paid  to  himself  as  trustee  of  the  infant's 
share  of  the  estate.  It  appears  from  an  aflQdavit  of  the  executor  filed 
since  the  filing  of  the  account  that  the  statement  contained  in  Sched- 
ule D  of  the  account,  to  the  effect  that  the  infant's  share  of  the  es- 
tate had  been  paid  to  Charles  A.  Tatum  as  guardian,  was  an  error. 
The  mortgage  turned  over  to  him  was  in  fact  assigned  to  him  in  his 
capacity  as  trustee,  and  the  remainder  of  the  infant's  share  was  in- 
vested in  mortgages  to  Charles  A.  Tatum  as  trustee  for  his  son  Fred- 
erick C.  Tatum. 

The  exceptions  are  overruled,  except  as  to  the  items  of  f200.  Let 
decree  be  presented  on  two  days'  notice,  in  accordance  with  the  views 
herein  en^ressed.    Decreed  accordingly. 


(M  Misc.  Bep.  40.) 

In   re   HOWELL'S   ESTATE. 

(Surrogate's  Court,  Suffolk  County.    Pebrnary,  1001.) 

.  Taxation — Exemption — Charitable  Corporation — Charter. 

The  amended  charter  of  a  charitable  corporation  provided  that  It  should 
have  the  powers  and  be  subject  to  the  restrictions  contained  In  Rev.  St. 
pt  1,  c.  18,  tit.  3,  which  contains  the  powers  and. restrictions  pertaining  to 
corporatlona  In  general,  and  to  the  provisions  of  Rev.  St  pt  1,  c.  13, 
relative  to  public  libraries,  which  declares  the  real  and  personal  property 
of  every  public  library  to  be  exempt  from  taxation.  Held,  that  for  tax- 
ation purposes  such  corporation  must  be  considered  a  public  library. 
&  Same— Legacy  Tax— Exemptions. 

Tax  Law,  art.  10,  §  220,  Imposes  a  tax  on  devises  and  bequests  of  more 
than  $500  by  residents  of  the  state  to  persons  and  corporations  not  exempt 
by  law  from  taxation.  Article  1,  §  4,  subd.  7,  exempts  from  taxation  the 
property  of  corporations  and  associations  organized  exclusively  for  the 
mental  or  moral  Improvement  of  men  or  women,  or  for  charitable,  hos- 
pital. Infirmary,  or  educational  purposes.  Article  10,  f  243  (Laws  1900, 
c.  382,  §  2),  provides  that  the  exemptions  of  section  4  shall  not  apply  to 
the  taxes  Imposed  by  article  10.  Held,  that  a  bequest  to  a  charitable  cor- 
poration, exempted  by  its  charter  from  taxation,  was  not  liable  to  a  legacy 
tax. 

S,  Same. 

A  legacy  to  a  charitable  corporation,  whose  only  claim  to  exemption 
from  taxation  is  under  Tax  Law,  §.4,  is  subject  to  the  legacy  tax,  since 
the  exemptions  of  section  4,  so  far  as  they  related  to  legacy  taxes,  were 
repealed  by  Tax  Law,  i  243  (Laws  1900,  c.  382,  f  2). 

Appraisal  for  the  taxation  of  the  estate  of  Benjamin  H.  Howell, 
deceased.  From  a  decree  fixing  the  tax  on  legacies  to  the  Brooklyn 
Young  Men's  Christian  Association,  the  Industrial  School  of  the  City 
of  Brooklyn,  and  the  Eastern  District  Hospital,  the  several  legatees 
appeal.  Reversed  as  to  the  Young  Men's  Christian  Association  and 
Industrial  School,  and  affirmed  as  to  Eastern  District  Hospital. 
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Section  2  of  chapter  382  of  the  Laws  of  1900   reads  as  follows: 

"Sec.  2.  Article  ten  of  such  chapter  Is  hereby  amended  by  adding  a  section, 
to  be  section  two  hundred  and  forty-three,  to  read  as  follows: 

"Sec.  243.  Exemptions  In  article  one  not' applicable. — The  exemptions  eira- 
merated  In  section  four  of  the  tajc  law,  of  which  this  article  Is  a  part,  shall 
not  be  construed  as  being  applicable  In  any  manner  to  the  provisions  of  article 
ten  hereof." 

Otto  F.  Struse,  for  Brooklyn  Eastern  Dwtrict  Hospital. 
Lyon  &  Smith,  for  Brooklyn  Young  Men's  Christian  Association. 
Fisher  &  VOltz,  for  Industrial  SchooL 
Charles  F.  Cantine,  for  executors. 

PETTY,  S.  A  decree  of  this  court  was  entered  on  October  3, 
1900,  assessing  and  fixing  the  tax,  after  the  nsnal  appraisal,  on  the 
legacies  given  by  the  will  of  said  deceased  to  the  Young  Men's  Chris- 
tian Association  of  Brooklyn,  the  Eastern  District  Hospital,  and  the 
Industrial  School  of  the  City  of  Brooklyn.  The  appraiser  reported 
the  legacies  to  these  corporations  as  taxable,  and  a  decree  confirm- 
ing such  report  was  thereupon  entered  in  the  usual  manner.  Thi- 
testator  died  on  April  16,  11)00,  and  the  law  applicable  to  the  issues 
raised  on  this  appeal  is,  therefore,  article  10  of  the  tax  law,  includ- 
ing chapter  382,  Laws  1900.  It  is  claimed  by  the  appellants  the 
Young  Men's  Christian  Association  of  Brooklyn  and  the  Industrial 
School  of  the  City  of  Brooklyn  that  they  are  exempt  from  the  pay- 
ment of  any  transfer  tax  under  the  provisions  of  their  respective 
charters.  As  to  the  Industrial  School,  it  appears  by  its  amended 
act  of  incorporation  that  its  personal  proi)erty  is  exempt  from  tax- 
ation to  the  amount  of  f  75,000.  Laws  1870,  c.  433,  §§  1,  2.  It  is 
also  shown  that  its  personal  property  is  below  said  sum.  As  to  the 
Young  Men's  Christian  Association  of  Brooklyn,  it  appears  that  by 
an  amendment  to  its  charter  it  possesses  the  general  powers,  and 
is  subject  to  the  general  restrictions  and  liabilities,  prescribed  in 
title  3  of  chapter  18  of  part  1  of  the  Revised  Statutes,  and  to  the 
provisions  of  chapter  33  of  part  1  of  the  Revised  Statutes,  relative 
to  public  libraries.  Laws  1884,  c.  437.  Chapter  13,  above  men- 
tioned (section  4,  subd.  5),  then  in  force,  provides  that  the  real  and 
personal  projierty  of  every  public  library' shall  be  exempt  from  tax- 
ation. 2  Rev.  St.  (Banks  &  Bros.'  9th  Ed.)  1676,  1677.  Chapter 
437,  Laws  1884,  and  subdivision  5  of  section  4  of  chapter  13  of 
part  1  of  the  Revised  Statutes,  must,  therefore,  be  read  together, 
with  the  result  that  the  Young  Men's  Christian  Association  bmomes, 
at  the  time  of  its  amended  charter,  for  purposes  of  taxation,  a  pub- 
lic library. 

It  was  suggested  on  the  argument  that,  despite  this  construction, 
the  Young  Men's  Christian  Association  might  still  be  liable  to  pay- 
ment of  the  transfer  tax  under  the  act  of  1900,  viz.  section  243  of  the 
tax  law.  If  it  be  held  that  the  corporations  and  associations  men- 
tioned in  section  4  of  the  tax  law,  to  which  section  243  of  said  law  re- 
fers, are  no  lougei-  exempt  from  the  payment  of  transfer  tax  by  reason 
of  the  provisions  of  section  243,  it  by  no  means  follows  that  a  cor- 
poration whose  property  is  exempt  by  its  charter  from  taxation  is 
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liable  to  payment  of  the  transfer  tax.  The  Young  Men's  Christian 
Association  having  a  charter,  which,  as  above  shown,  exempts  it 
from  taxation  on  its  real  and  'personal  property,  and  similarly  the 
Industrial  School  of  the  City  of  Brooklyn,  we  see  no  escape  from  the 
view  that  both  these  corporations  must  be  exempted  under  section 
220  of  article  10  of  the  tax  law,  which  provides  that  the  law  of  tax- 
able transfers  does  not  apply  to  persons  and  corporations  exempt 
by  law  from  taxation  on  veal  or  personal  property. 

As  to  the  Brooklyn  Eastern  District  Hospital  a  different  issue  is 
raised.  It  is  claimed  that  it  is  a  coriwration  organized  exclusively 
for  charitable  and  hospital  purposes,  within  the  meaning  of  section 
4,  subd.  7,  of  the  tax  law;  and  that,  being  exempt  from  taxation 
under  that  section,  it  is  exempt  from  the  payment  of  transfer  tax 
under  section  220,  despite  the  provisions  of  section  243,  as  added  in 
1900. 

We  are  unable  to  agree  with  this  construction.  It  is  argued  that 
the  exemption  of  this  corporation,  as  claimed  in  the  foregoing  para- 
graph, stands  unrepealed,  in  that  section  243  does  not  repeal  it  ex- 
pressly, and  that  to  repeal  it  by  implication  is  contrary  to  the  policy 
of  the  law.  It  is  doubtless  true,  as  argued,  that  repeals  by  impli- 
cation are  not  favored;  that  the  taxing  power  is  an  extraordinary 
power;  that  it  should  not  be  exercised  doubtfully,  but  only  in  cases 
where  a  clear  right  to  impose  tax  exists.  Nevertheless,  the  act  of 
1900  cannot  be  nullified  and  disregarded.  The  legislature  must  have 
had  some  purpose  in  mind  when  it  was  placed  on  the  statute  book, 
and,  while  sections  4  and  220  are  not  expressly  repealed,  yet  section 
243  says,  in  effect,  that  in  assessing  and  fixing  the  transfer  tax  sec- 
.  tion  4  shall  be  left  out  of  consideration  entirely.  It  therefore  fol- 
lows that  the  decree- of  October  3,  1900,  must  be  modified  so  as  to 
exempt  from  .taxation  herein  the  Young  Men's  Christian  Association 
of  Brooklyn  and  the  Industrial  School,  and  that  said  decree,  so  far 
as  it  fixes  a  tax  on  the  legacy  to  the  Eastern  District  Hospital,  must 
be  affirmed. 

Decree  reversed  as  to  two  appellants,  affirmed  as  to  one  appellant. 


(34  Misc.  Rep.  3L) 

In  re  LOGIORATO'S  ESTATE. 

(Snrrorate's  Court,  New  York  Connty.    February.  1901.) 

1.  BxECDTons  AND  Administrators— Alien  Deckdbnts— Public  Admihistka- 
TOR — Refusal  to  Serve — Consul  Geneual— Right  to  Lktteus. 

Code  dv.  Proc.  §  2660,  provides  that  ndministratlon.  In  case  of  Intes- 
tacy, most  be  granted  to  tlie  relatives  of  the  deceased  entitled  to  succeed 
to  his  personal  proi)ei-ty  who  ■will  accept  the  same;  but  if  no  relative  or 
gnardiau  of  a  minor  relative  will  accept  the  same,  and  no  creditor  aijplies, 
letters  may  be  granted  to  any  other  person  or  persons  lesally  compel  out. 
Htld,  that  where  a  citizen  and  siiliject  of  Italy  died  in  New  York,  and  all 
of  bis  next  of  kin  were  residents  of  Italy,  and  the  piiblic  administrator 
refused  to  act,  the  consul  general  of  Itily  was  entitled  to  letters  of  ad- 
miniatiation  on  giving  proper  security. 
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%,  Bamb—Tbkatt— Letters  to  Consui.  Qbnkrai/— Securitt. 

Italy  Cionsular  Treaty  1878,  art  17,  provides  that  consular  officers  of 
Buch  country  shall  enjoy  all  the  Tights,  prerogatives,  and  privileges 
granted  to  those  of  the  same  grade  of  the  most  favored  nation.  Argen- 
tine Republic  Treaty  July  27,  1853,  art.  9,  declares  that,  if  any  citizen 
of  either  party  dies  Intestate  In  either  country,  the  consul  general  of  the 
nation  to  which  he  belonged  shall  have  the  right  to  Intervene  In  the 
possession  and  administration  of  bis  estate,  conformably  with  the  laws 
of  the  country,  for  the  benefit  of  the  decedent's  creditors  and  legal  heirs. 
Held,  that  the  consul  general  of  Italy  was  not  entitled,  under  such  treaties, 
to  administer  the  estate  of  a  citizen  of  Italy  who  died  In  New  York,  and 
whose  relatives  resided  in  Italy,  as  against  the  rlgbts  of  the  public  ad- 
ministrator, or  without  giving  proper  security,  since  the  Intervention  of 
the  consul  general  must  conform  to  the  laws  of  the  country,  and  hence  is 
subject  to  the  statutory  rights  of  the  public  administrator. 

Application  by  the  consul  general  of  Italy  for  letters  of  adminis- 
tration on  the  estate  of  Giuseppe  Logiorato,  sometimes  known  as 
Joseph  Gerrodo,  deceased.  Letters  granted.  Italy  Consular  Treaty 
1878,  art  17,  declares  that  consular  officers  of  such  country  shall 
enjoy  all  the  rights,  prerogatives,  and  privileges  granted  to  those 
of  the  same  grade  of  the  most  favored  nations. 

D.  Humphreys,  for  petitioner. 

THOMAS,  S.  The  decedent  was  at  the  time  of  his  death  a  resi- 
dent of  this  country.  He  died  intestate,  and  left  assets  in  this  country 
in  a  small  amount.  He  was  a  citizen  and  subject  of  the  kingdom 
of  Italy,  and  all  of  his  next  of  kin  are  residents  of  Italy.  He  left 
no  next  of  kin  residing  in  the  state  of  New  York,  and  it  is  alleged 
in  the  petition  that  there  are  no  creditors.  The  petitioner  is  the 
consul  general  of  the  kingdom  of  .Italy.  The  public  administrator, 
though  duly  cited,  makes  default.  The  petitioner  asserts  a  right 
to  administration  without  giving  any  security,  and  in  preference  to 
the  public  administrator,  and  bases  his  claim  on  the  facts  as  to 
treaty  provisions  in  the  treaties  between  the  United  States  and  Italy, 
recited  in  the  opinion  of  the  learned  surrogate  of  Westchester  county 
in  the  recent  case  of  In  re  Fattosini,  33  Misc.  Rep.  18,  67  ]S.  Y.  Supp. 
1119,  and  on  the  rule  asserted  in  that  decision.  The  application 
will  be  granted  on  the  ground  that  no  relative,  or  guardian  of  a 
minor  relative,  and  no  creditor  or  public  administrator,  will  con- 
sent to  become  administrator,  and  the  petitioner  is  a  legally  com- 
petent person  to  act  as  such  (Code  Civ.  Proc.  §  2660);  but  I  am  un- 
willing to  base  my  conclusion  on  the  reasoning  of  the  case  cited  or 
to  adopt  it  as  a  precedent.  I  agree  that  a  solemn  treaty  of  the 
United  States  with  Italy  is  of  binding  force,  and  that  it  must  con- 
trol all  courts,  even  to  the  extent  of  ousting  them  of  jurisdiction  or 
of  changing  the  rules  of  their  procedure,  but  in  order  to  accomplish 
this  result  their  meaning  and  purpose  must  be  clear  and  explicit. 
Conceding  that,  under  the  "most  favored  nation"  clause  in  the  pro- 
vision of  the  treaty  with  Italy  relating  to  the  rights,  prerogatives, 
immunities,  and  privileges  of  consuls  general,  the  stipulation  con- 
tained in  the  treaty  of  July  27,  1853  (10  Stat.  1009),  with  the  Argen- 
tine republic,  becomes  a  part  of  the  treaty  with  Italy,  I  do  not  find 
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in  that  stipulation  any  jostiflcation  for  the  conclusion  sought.    It 
is  in  the  following  words: 

"Art  9.  If  any  citizen  of  the  two  contracting  partleB  shall  die  wltbout  will 
or  testament  In  any  of  the  territories  of  the  other,  the  consul-general  or  con- 
sul of  the  nation  to  which  the  deceased  belonged,  or  the  representative  of 
such  consul-general  or  consul  In  his  absence,  shall  have  the  right  to  Intervene 
in  the  possession,  administration  and  Judicial  liquidation  of  the  estate  of  the 
deceased,  conformably  with  tbe  laws  of  the  country,  for  the  benefit  of  the 
creditors  and  legal  heirs." 

It  will  be  observed  that  the  right  assured  to  the^  consul  general 
is  to  "intervene,"  and  that  this  intervention  is  to  be  "conformably 
with  the  laws  of  the  country."  To  intervene  is  to  "come  between" 
(Webst.  Diet.),  and  the  right  to  intervene  in  a  judicial  proceeding 
is  a  right  to  be  heard  with  others  who  may  assert  demands  or  de- 
fenses. It  is  not  a  right  to  take  possession  of  the  entire  corpus  of 
a  fund  which  is  the  subject  of  the  proceeding.  A  right  to  intervene 
"conformably  with  the  laws"  of  the  state  of  Xew  Yorlt  is  something 
different  from  a  right  to  set  aside  the  laws  of  the  state,  and  take 
from  a  person  who,  by  those  laws,  is  the  officer  intrusted  with  the 
administration  of  estates  of  persons  domiciled  here,  and  who  leave 
no  next  of  kin  within  the  jurisdiction,  the  right  and  duty  of  ad- 
ministering their  assets.  And,  when  the  laws  of  the  state  require 
an  administrator  to  give  a  bond  to  be  measured  by  the  value  of  as- 
sets, nothing  in  the  treaty  provision  grants  to  tiie  consul  an  im- 
munity from  this  requirement  to  be  obtained  merely  by  asserting, 
in  substance,  that  he  has  no  knowledge  of  the  existence  of  any  debts. 
The  eminent  text  writers  cited  in  the  opinion  of  the  learned  surro- 
gate do  not  intimate  that  the  courts  of  civilized  states,  acting  under 
general  laws  framed  for  the  protection  of  foreigners  equally  with 
their  own  citizens,  must  grant  administration,  contrary  to  the  terms 
of  those  laws,  to  consuls,  under  any  circumstances  whatever.  Thus, 
in  Wools.  Int.  Law,  p.  154,  the  learned  writer,  in  enumerating  the 
duties  of  consuls,  includes  the  power  "of  administering  on  the  per- 
sonal property  left  within  their  consular  districts  by  deceased  per- 
sons, when  no  legal  representative  is  at  hand,  and  when  law  or 
treaty  permits,  and  thus  of  representing  them,  it  may  be,  before  the 
courts  of  the  district."  Consuls  may  accept  administration,  but  no 
right  to  override  local  law  is  suggested.  See,  also,  Wheat.  Int. 
Law  (3d  Ed.)  167,  168.  A  similar  question  was  passed  upon  by  the 
supreme  court  of  Louisiana  in  1854,  in  Succession  of  Thompson,  9 
la.  Ann.  96.  In  that  case  administration  was  granted  to  the  official 
curator,  under  the  laws  of  Louisiana,  of  a  decedent  domiciled  in  the 
state,  and  leaving  property  within  the  jurisdiction  of  the  court. 
The  petitioner  was  the  vice  consul  of  the  kingdom  of  Sweden  and 
Norway,  who  represented  that  the  deceased  was  a  Swede  by  birth, 
and  at  the  time  of  his  death  was  a  subject  of  the  king  of  Sweden. 
On  this  ground  he  claimed  the  right,  in  his  capacity  of  consul,  to 
take  tbe  succession  out  of  the  hands  of  the  defendant,  who  was  the 
duly-appointed  administrator.  This  right,  he  alleged,  he  was  entitled 
to  exercise  under  the  laws  of  nations,  the  laws  of  the  United  States. 
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and  by  virtne  of  treaties  entered  into  between  the  United  States 
and  the  kingdoms  of  Sweden  and  Norway.    The  court  said: 

"The  right  clalmeil  Is  incompatible  with  the  sovereignty  of  the  state,  whose 
Jurisdiction  extends  over  the  property  of  foreigners  as  well  as  citizens  foond 
witliln  its  limits.  The  disposition  of  the  estates  of  foreigners  has  been  made 
tbe  subject  of  special  ieglsla.tlon,  and  no  treaty  or  law  of  the  United  States 
exists  which,  as  the  paramount  law,  confers  any  such  right  as  is  claimed  by 
the  petitioner,  nor  are  we  aware  of  any  principle  of  tlie  law  of  nations  which 
would  entitle  the  petitioner  to  call  In  question  the  authority  of  our  laws  on 
that  subject" 

In  Aspinwall  v.  Queen's  Proctor,  2  CJurt.  341,  244,  an  application 
was  made  in  the  English  prerogative  court  of  Canterbury  by  the 
American  consul  to  take  administration  of  the  goods  of  an  Ameri- 
can subject  domiciled  in  America,  who  died  in  itinere,  leaving  per- 
sonal property  in  the  jurisdiction  of  the  court.  The  application  was 
denied  in  the  opinion  of  Sir  Herbert  Jenner  on  what  appear  to  me 
to  be  satisfactory  grounds.  Among  other  things,  he  stated  that  the 
crown  was  the  party  to  see  that  the  property  of  any  person  dying 
within  its  dominions  gets  into  proper  hands.  My  conclusion,  there- 
fore, is  that  the  petitioner  may  have  letters  on  giving  the  usual 
security,  but  that  this  is  done  pursuant  to  our  local  law,  and  because 
the  public  administrator  has  refused  to  act. 

Letters  granted. 


MIDDLETON  v.  HALTBB. 
(City  Court  of  New  York,  General  Term.    March  26,  19Q1.) 

AFFBAL — hrSTBUCTION— EXCBPTIOH. 

Where  no  exception  has  been  taken  to  the  charge  of  the  trial  Judge,  It 
win  not  be  reviewed  on  appeal. 

Appeal  from  trial  term. 

Action  by  Solomon  S.  Middleton  against  Alexander  J.  Halter. 
Prom  a  judgment  in  favor  of  the  plaintiff,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  McOARTHY,  SCHUCHMAN,  and  DELEHANTY, 
JJ. 

Isaac  V.  Schavrien,  for  appellant. 
Douglas  &  Minton,  for  respondent. 

SCHUCHMAN,  J.  This  was  an  action  against  the  defendant  as 
an  indorser  on  two  promissory  notes.  The  defense  was  that  the  de- 
fendant's indorsement  was  procured  by  false  representations  made  to 
him  by  the  plaintiff.  The  question  in  regard  to  the  fraud  was  sub- 
mitted to  the  jury,  and  they  found  in  favor  of  the  plaintiff.  There 
is  some  criticism  made  in  regai-d  to  the  cliarge  of  the  trial  judge,  but 
no  'exception  seems  to  have  been  taken  thereto.  We  feel  tlMt  the 
verdict  of  the  jury  was  right,  and  the  judgment  and  order  aiqpealed 
from  is  therefore  afQrmed.    All  concur. 
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PEOPLE  T.  HARMON. 

(Court  of  General  SesBlons,  New  Yocjc  Coimtjr.    Febmary,  ISOl.) 

Obahd  Iii.BOKNy— Indicthbnt — DisKiaaAi. 

A  motion  to  dismiss  an  iudictmeat  for  grand  larceny  on  the  minutes 
of  the  grand  jury  will  be  granted,  where  It  Is  shown  that  the  accused 
and  the  prosecuting  witness  were  partners  In  the  transaction  which  led 
to  the  Indictment,  and  that  the  only  remedy  of  such  witness  against  the 
accused  Is  in  a  cItU  action  for  an  accounting. 

Archer  Harmon  was  indicted  for  grand  larceny.  Motion  to  dismiss 
on  the  minutes  of  the  grand  jnrj.    Indictment  dismissed. 

Eugene  A.  Philbin,  Dist.  Atty.  (Thomas  F.  Byrne  and  Vernon  M. 
Davis,  of  counsel),  for  the  People. 
James  L.  Bishop  and  Parsons,  Bhepard  &  Ogden,  for  defendant 

McMAHON,  J.  In  this  case  a  motion  has  been  pending  to  dismiss 
the  indictment  on  the  minutes  of  the  grand  jury.  A  number  of  other 
papers  were  submitted,  but  I  have  considered  the  case  wholly  in  con- 
nection with  the  evidence  presented  before  the  grand  jury,  and  on  that 
evidence  I  feel  constrained  to  dismiss  the  indictment  The  ground 
upon  which  the  indictment  is  dismissed  lis  that  the  testimony  tal^en 
before  the  grand  jury  evinces  no  evidence  of  criminality  such  as  Wtould 
warrant  a  conviction.  The  transactions  which  led  to  the  indictnient 
would  seem  to  constitute  a  co-partnership  between  the  complainant 
and  the  defendant,  and  whatever  remedy  the  party  claiming  to  be  ag- 
grieved may  have  must  be  had  in  a  civil  court  in  an  action  for  an  ac- 
counting. It  has  been  suggested  that  the  case  might  be  renewed  be- 
fore a  committing  magistrate.  Under  the  circumstances,  I  think  this 
would  not  be  a  proper  proceeding.  It  is  not  claimed  on  the  part  of 
the  people  that  there  is  now  any  testimony  tending  to  sustain  an  in- 
dictment which  was  not  presented  to  the  grand  jury,  and  I  do  not 
think  a  comxaitting  magistrate  would,  under  those  circumstances,  en- 
tertain the  case.  The  indictment  was  for  grand  larceny  in  the  first 
degree,  and  the  principal  transactions  which  led  to  the  finding  of  the 
indictment,  as  they  appear  upon  the  minutes  of  the  grand  jury,  are 
as  follows: 

The  defendant,  Mr.  Archer  Harmon,  had  secured,  or  was  about  to 
secure,  certain  concessions  from  the  government  of  the  republic  of 
Ecuador  for  the  construction  of  the  Guayaquil  &  Quito  Railway.  He 
entered  into  negotiations  with  the  banking  firm  of  Dent,  Palmer  & 
Co.,  and  also  with  the  complaining  witness,  Mr.  Kt.  George  Lane  Fox- 
Pitt,  with  a  view  to  floating  the  enterprise.  Visits  were  made  by  the 
representatives  of  the  parties  to  Ecuador  in  the  interest  of  the  project 
Upon  the  return  to  this  country,  owing  to  differences  between  the 
banking  firm  of  Dent,  Palmer  &  Co.  and  Mr.  Harmon,  the  nature  of 
which  is  not  disclosed,  the  bankers  declined  to  continue  their  connec- 
tion with  the  Bchone,  and  suggested  that  they  sell  out  their  interest 
or  purchase  that  of  the  defendant.  The  complaining  witness,  Mr. 
Fox-Pitt,  went  to  England,  with  a  view  to  paying  the  interest  of  the 
external  debt  bonds  of  Ecuador,  which  was  about  to  fall  due  in 
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January.  After  considerable  negotiation,  the  defendant  pnrchased 
from  the  banking  firm  of  Dent,  Palmer  &  Co.  f 73,000  of  stock  held  by 
them  in  the  Guayaquil  &  Quito  Railway  Company.  Some  time  previ- 
ously, the  defendant  had  agreed  to  share  with  this  banking  firm  the 
$100,000  in  bonds  given  to  him  as  a  bonus.  Upon  purchasing  their 
stock,  he  insisted,  and  they  conceded,  that  those  bonds  should  be  re- 
turned to  him.  The  complaining  witness,  in  the  meantime,  had  au- 
thorized the  defendant  to  purchase  the  Dent,  Palmer  &  Co.  Btock  at 
even  a  higher  flgnre  than  it  was  bought  for. 

It  is  claimed  upon  the  part  of  the  complaining  witness  that  the  de- 
fendant failed  to  account  to  him,  or  with  him,  for  his  share  or  portion 
of  the  bonds  or  their  proceeds  returned  by  Dent,  Palmer  &  Co.,  or 
for  a  portion  of  the  stock  acquired  from  them,  and  on  this  claim  an 
indictment  was  found  while  the  defendant  was  on  his  way  from  Eng- 
land to  this  country.  It  is  very  evident  to  my  mind  that  there  was  a 
partnership  between  Mr.  Fox-Pitt  and  Harmon  for  the  floating  and 
promotion  of  the  railway  scheme.  In  fact,  in  a  letter  addressed  by 
Harmon  to  Fox-Pitt  under  the  date  of  December  23,  1900,  it  is  dis- 
tinctly stated  that  such  a  partnership  existed.  On  page  46  of  the 
minutes  of  the  grand  jury,  the  following  words  appear,  in  a  letter 
which  was  sent  and  duly  received  by  Mr.  Fox-Pitt,  and  by  him  pre- 
sented to  the  grand  jury:  "These  bonds,  of  course,  go  into  the  part- 
nership arrangement  as  between  you  and  myself,  unless  a  portion  of 
them  have  to  be  used  to  provide  the  money  to  take  up  the  Dent, 
Palmer  &  Co.  stock."  There  are  other  expressions  in  this  letter  and 
elsewhere  to  the  same  purport,  and  .at  no  time  have  such  assertions 
of  partnership  been  denied  by  the  complaining  witness.  Under  these 
circumstances,  the  only  redress  which  either  party  might  have  for  al- 
leged wrongdoing  must  be  had  in  the  civil  courts  in  an  action  for  an 
accounting. 

It  is  further  to  be  noted  that  the  testimony  of  Mr.  Fox-Pitt  tends  to 
establish  the  fact  that  he  had  purchased  one-half  of  all  the  interests 
of  the  defendant  in  the  proposed  railway.  It  is  not  stated,  however, 
whether  that  purchase  was  actually  completed  by  the  payment  of 
money,  or  whether  it  was  a  mere  contract  or  agreement.  In  either 
case,  it  would  go  towards  establishing  the  partnership.  It  does  ap- 
pear that  Mr.  Fox-Pitt  did  pay  out  the  January  interest  on  the  ex- 
ternal debt  bonds  of  the  republic  of  Ecuador,  amounting  to  £7,500. 
The  last  question  asked  of  him  in  the  grand  jury  room  was:  "Q.  You 
stated  that  you  paid  this  £7,500  interest  on  these  bonds.  Did  you 
get  this  back?  A.  Yes."  The  inference  naturally  is  that  the  only 
claim  he  can  possibly  have  is  for  his  share  in  the  profits  of  the  busi- 
ness in  which  both  parties  were  engaged,  and  that  cannot  be  recovered 
in  a  criminal  court  or  by  process  of  indictment.  In  dismissing  the 
indictment,  it  is  but  fair  to  add  that  the  proceedings  were  commenced 
in  the  district  attorney's  office  just  prior  to  a  change  in  its  administra- 
tion and  personnel,  and  continued  after  such  change,  thereby  oc- 
casioning, perhaps,  some  confusion  in  the  presentation  of  the  evi- 
dence, which  includes  a  number  of  voluminous  letters  and  cables,  in 
some  instances  recited  from  memory.    The  indictment  is  dismissed. 

Indictment  dismissed. 
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PEOPLE  T.  McCarthy, 

(Supreme  Court,  Appellate  Division,  Second  Department    March  27,  1901.) 

Cbikinal  Law — Misdemeanor— J naisDiCTioir. 

Greater  New  York  Charter,  §  1406,  conferring  exclusive  jurisdiction  on 
the  special  sessions  to  bear  and  determine  all  charges  of  misdemeanors 
committed  within  the  city  of  New  York,  but  providing  that  the  jurisdic- 
tion of  the  court  shall  be  devested  If  the  grand  jury  shall  indict  such 
person  for  such  o£fense  before  his  trial,  does  not  take  away  the  right 
of  the  grand  jury  to  Indict  for  a  misdemeanor  in  the  first  instance. 

Aiqpeal  from  trial  term,  Queens  county. 

Patrick  McCarthy  was  convicted  of  keeping  a  disorderly  house,  and 
he  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWAKD,  HIRSCH- 
BEEG,  JENKS,  and  SEWELL,  JJ. 

Charles  Haldane,  for  appellant. 
Or.  A.  Gregg,  for  respondents. 

GOODRICH,  P.  J.  The  defendant  was  indicted  by  the  grand  jury 
of  Queens  county,  of  its  own  motion,  in  April,  1900,  for  keeping  a  dis- 
orderly house  in  the  First  ward  of  the  borough  of  Queens,  and  was 
tried  and  convicted  under  the  indictment  in  the  county  court  of 
Queens  county.  He  moved  in  arrest  of  judgment  on  the  ground, 
among  others: 

"(2)  That  the  county  court,  Queens  county,  had  no  authority  or  Jurisdiction 
to  Inquire  Into  the  charge  or  charges  tor  which  the  defendant  was  convicted 
by  Indictment  In  the  first  Instance,  and  before  a  charge  or  complaint  was 
made  to  a  city  magistrate;  that  the  court  of  special  session  of  the  Second  dlvl- 
slOD  of  the  city  of  New  York  had  exclusive  Jurisdiction  in  the  first  Instance  to 
bear  and  determine  the  charges  contained  In  said  Indictment." 

The  motion  being  denied,  the  defendant  appeals  to  this  court. 

The  decision  must  turn  upon  the  construction  to  be  given  to  section 
1406  of  the  Greater  New  York  charter,  which  section  is  substantially, 
and  mutatis  mutandis,  a  re-enactment  of  section  14  of  chapter  601 
of  the  Laws  of  1895.  The  section  is  found  in  title  3  of  the  charter, 
which  creates  courts  of  special  sessions  in  the  city,  with  two  divisions, 
— ^the  first  for  the  boroufrhs  of  Manhattan  and  the  Bronx,  and  the  sec- 
ond for  the  boroughs  of  Brooklyn,  Queens,  and  Richmond.  Section 
1406  confers  upon  these  courts  of  special  sessions — 

"Ebtcluslve  jurisdiction  to  hear  and  determine  all  charges  of  misdemeanors 
committed  within  the  city  of  New  York.  •  •  •  The  said  courts  shall, 
however,  be  divested  of  jurisdiction  to  iHXJCeed  with  the  hearing  and  deter- 
mination of  any  charge  of  misdemeanor  in  either  of  the  following  cases: 
First  If,  before  the  commencement  of  the  trial  in  said  court  of  any  person 
accused  of  misdemeanor,  a  grand  Jury  shall  present  an  indictment  against  the 
same  person  for  the  same  ofFence." 

The  defendant's  contention  i'-  that  the  language  of  the  first  sub- 
division of  section  1406  must  be  restricted  to  cases  where  proceedings 
have  been  already  instituted  in  the  court  of  special  sessions,  and  that 
the  section  was  intended  to  provide  for  a  stay  of  such  proceedings. 
His  counsel  refers  to  the  language  of  the  second  subdivision,  which 
authorizes  a  stay  of  proceedings  in  the  special  sessions,  but  this  sec- 
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ond  subdivision  relates  to  an  entirely  different  condition  from  that 
mentioned  in  the  first  subdivision.  Tbe  first  relates  to  the  power  and 
action  on  the  part  of  the  people,  while  the  second  relates  to  action  on 
the  part  of  the  defendant,  and  provides  that,  where  proceedings  on 
charges  have  been  actually  commenced  in  the  court  of  special  sessions, 
a  justice  of  the  supi-eme  court  and  certain  other  judges  may  certify 
that  it  is  reasonable  that  such  charge  shall  be  proceeded  with  by  indict- 
ment, whereupon  the  justice  may  order  a  stay  of  proceedings  in  the 
court  of  special  sessions.  The  absence  of  such  language  in  the  first 
subdivision  clearly  differentiates  the  two  subdivisions.  The  first  is 
general  and  sweeping,  and  works  a  divestiture  of  the  jurisdiction  of 
the  special  sessions  where  at  any  time  before  the  commencement  of 
a  trial  in  the  special  sessions  a  grand  jury  presents  the  indictment 
This  is  in  accord  with  the  long-established  functione  of  the  grand  jury, 
which  existed  at  common  law  from  time  immemorial.  T^e  power  of 
indictment  finds  expression  in  section  252  of  the  Code  of  Criminal 
Procedure,  which  was  merely  declaratory  of  the<common  law.  That 
section  provides  that  the  grand  jury  have  power,  and  it  is  made  their 
duty,  to  inquire  into  all  crimes  committed  or  triable  in  the  aonnty, 
and  to  present  them  to  the  court.  Section  lil06,  flubd.  1,  of  the 
charter  is  not  inconsistent  with  this  power.  It  is  in  exact  accord 
therewith.  To  hold  otherwise  would  infringe  the  jurisdiction  of  the 
supreme  court  as  established  in  Const,  art.  6,  §  1. 

There  was  no  error  in  the  denial  of  the  motion  in  arrest  of  judg- 
ment, and  the  judgment  of  conviction  should  be  affirmed.    All  concur. 


(S4  Misc.  Rep.  77.) 

SIEPKB  T.  SIEFKB  et  <L 

(Supreme  Conrt,  Special  Term.  New  York  County.    February,  1901.) 

1.  Wills — CoNSTnucrioN — Accumulations — Income — Bkduction  op  Mortoaob. 
A  provision  of  a  will  that  part  of  the  Income  arising  from  realty  should 
be  applied  to  the  reduction  of  a  mortgase  thereon  "was  void  as  an  unlaw- 
ful accumulation  tinder  the  statute  declaring  that  accumulation  may  only 
be  made  for  the  benefit  of  minora. 

3.  Samk— Paramount  Intrntion — Bhquest. 

Where  a  will  bequeathed  property  to  the  executor,  In  trust  to  pay  to 
testator's  wife  one-third  of  the  income  after  paying  one-half  in  reduction 
of  mortgages,  and  the  paramount  Intention  of  the  testator  was  to  give 
the  income  of  the  property  to  his  children,  with  a  suitable  life  estate  for 
his  widow,  and  the  Income  was  so  small  that  the  provision  for  the  widow 
was  Inadequate  for  her  support,  the  direction  as  to  the  application  of  the 
Income  to  the  payment  of  mortgages  would  not  be  sustained,  being  con- 
trary to  testator's  paramount  Intention. 

t.  Same— Sepabatb  Bequest— Invalidity  of  One— Effect. 

Where  a  testator  bequeathed  property  to  his  executor  In  tmst  to  pay 
to  his  wife  one-third  of  what  remained  of  the  income  after  applying  one- 
half  thereof  In  reduction  of  mortgages,  the  provision  for  the  wife  was  dis- 
tinct from  that  requiring  payment  an  the  mortgages,  and  waa  not  affected 
by  the  fact  that  the  latter  provision  was  invalid  as  oreating  an  unlawful 
accumulation. 

4  Samk — Evixutob's  Powehs- Sale  of  Realtt  for  Debts. 

TcKtator's  estate  consisted  of  51,400  In  personalty;  $3<;0,000  In  realty. 
subject  to  a  mortgage  for  $30,000:  his  unsecured  indebtedness  exceeding 
$lti,OUO;    and  part  of  the  personalty   was  Bpeciflcally  bequeathed.    The 
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will  contalneda  provision  for  the  reduction  of  mor+gages,  which  was  rcMd 
as  an  unlawful  accumulation.  Testator's  Intention  was  to  give  the  Income 
of  his  property  to  his  children,  with  a  suitable  life  estate  for  his  widow, 
and  the  corpus  of  the  estate  to  his  grandchildren.  Uild,  that  the  exeeu- 
tors  were  vested,  as  trustees,  with  the  title  to  all  of  the  property  except 
the  specific  bequests,  and  henee  had  power  to  sell  a  BulBcient  amotint  of 
the  realty  to  pay  debts  and  legacies. 

Ol  Same— PBasoNALTr— Specific  Bequest^-Patmbnt  of  Debts. 

Where  testator  specifically  bequeathed  personalty,  and  did  .mot  Intend 
to  divert  tlie  nutin  body  of  his  personal  estate  to  the  payment  of  Ills 
debts,  personalty  so  bequeathed  Is  not  subject  to  sale  for  the  payment  of 
debts,  in  the  absence  of  an  insutScieBcy  of  the  general  property  of  the 
estate  applicable  thereto. 

Action  by  Henry  Siefke,  executor,  against  Caroline  Siefke  And 
others,  for  the  construction  of  the  will  of  Henry  Biefke. 

Francis  B.  Chedsey,  for  plaintiff. 

H.  M.  Gepscheidt,  for  Christina  Schroeder. 

James,  Schell  &  Eliius,  for  Louisa  Siefke  andothera. 

John  6.  O'Brien,  for  (>a.roliae  Siefke. 

RUSSELL,  J.  Ineffective  expressions  of  limitation  and  purpose, 
as  well  as  incongruous  verbiage,  may  be  subordinated  in  the  con- 
struction of  the  will  of  Henry  -Siefke,  deceased,  by  his  enlightening 
statements  of  his  paramount  wishes  in  the  will  itself,  which  plainly, 
if  ungrammatically,  declare  those  paramount  wishes,  and  necessarily 
draw  the  inference  that  directions  of  lesser  importance  shall  not 
interfere  with  the  execution  of  the  principal  plan  of  distribution 
which  canaed  the  execution  of  the  will.  "The  main  intention  of  this, 
my  will,  is,  subject  to  specific  bequests  andtbe  provisions  made  for 
my  said  wife  and  children,  not  to  continue  beyond  their  respective 
lives,  and  to  divide  my  estate  and  property  among  my  surviving 
children  equally,  giving  them  the  income  only,  and  the  corpus  of 
such  child's  share  to  his  or  her  issue,  share  and  share  alike."  Henry 
Siefke,  deceased,  executed  the  will  in  question  on  the  28th  day  of 
January,  18J)2,  and  died  on  the  10th  day  of  June,  1899,  leaving  as- 
his  sole  heir  and  next  of  kin  Henry  -Siefke,  the  plaintiff,  and  his; 
widow,  Caroline  C.  Siefke;  the  other  defendants  being  contingent 
remainder-men,  aside  from  Greenwood  Cemetery,  which  is  a  legatee. 
He  left  real  estate  in  the  city  of  New  York  of  the  value  of  about 
1330,000,  subject  to  mortgages  of  some  |.'$0,00().  It  is  important  to 
bear  in  mind  that  his  personal  estate  consisted  only  of  about  $200 
in  bank  and  household  furniture,  horses,  and  carrlaj;es,  of  the  aggre- 
gate value  of  about  $1,200;  and  that  his  funeral  expenses  amounted 
to  fl,844,  and  his  unsecured  indebtedness  to  ?14.516.71.  The  will, 
in  substance,  provides  for  his  burial  in  Greenwood  Cemetery,  and 
bequeaths  to  the  son,  Heniy,  all  his  jewelry,  diamonds,  and  wearing 
apparel,  and  devises  and  bequeaths  all  the  rest  of  his  property  to  his 
executor  in  trust.  The  declared  purposes  of  the  trust  are  these: 
First,  to  pay  all  debts  and  funeral  expenses;  to  pay  Greenwood  Cem- 
etery f. 5,000;  to  sell  the  horses,  carriages,  and  other  appurtenances,. 
and  pay  the  proceeds  to  the  son,  Henry,  when  he  became  24  years 
of  age,  or  deliver  the  articles  themselves  to  him  at  the  age  of  21; 
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to  convert  all  the  rest  of  the  personal  property  into  monej,  and  keep 
it  inyested  in  bonds  secured  by  mortgages;  apply  the  net  income 
and  the  rents  and  profits  of  the  real  estate  by  reservation  annually 
of  one-half  of  the  net  income  to  the  reduction  of  any  mortgages 
on  the  real  estate,  the  payment  of  the  expenses  of  repairing  the 
property,  and  the  taxes  and  assessments,  and  the  interest  on  the 
mortgages;  the  payment  to  the  wife,  Caroline,  of  one-third  of  the 
remainder  of  the  net  income  while  she  remained  his  widow,  which 
provision  was  in  lieu  of  dower;  and  the  remaining  two-thirds  of  the 
net  income  to  his  lawful  child  or  children;  and  if  such  two-thirds 
was,  in  the  judgment  of  the  executors,  more  than  suflQcient  for  the 
child's  support,  maintenance,  and  education!  the  balance  to  be  ac- 
cumulated untd  the  child  reached  21  years  of  age,  when  the  entire 
portion  would  be  paid  to  him.  Upon  the  death  of  the  wife  and  son, 
Henry,  the  whole  of  the  estate  was  to  be  divided  equally  between 
the  lawful  issue  of  Henry;  and,  if  the  testator  had  another  child 
at  his  death,  then  such  property  was  to  be  divided  among  all  of  his 
grandchildren.  In  the  event  of  no  lawful  issue  or  any  child  of  the 
testator,  then  the  whole  estate  should  go  to  the  children  of  his 
brother,  John  Jacob  Siefke,  and  his  sister,  Oiristina  Vehslage. 

It  is  plainly  evident  that  the  personal  estate  of  the  testator  was 
insufficient  to  pay  even  the  funeral  expenses  provided  for  by  the  will. 
A  portion  of  that  very  personalty  was  given  to  the  son,  Henry;  and, 
by  a  provision  of  the  will  stated  within  the  space  of  the  apparent 
language  of  the  declaration  of  the  trust  purposes,  nearly  all  of  the 
remainder  of  the  personalty  is  bequeathed  to  his  wife,  Caroline,  for 
her  use,  during  the  time  she  remainded  his  widow.  Evidently,  there- 
fore, he  had  either  invested  a  considerable  amount  of  personalty, 
after  the  making  of  the  will,  in  real  estate,  or  did  not  carry  into 
effect  an  intended  purpose  of  accumulating  in  his  lifetime  more  per- 
sonalty in  comparison  with  the  amount  of  realty  held  by  him.  He 
left  nothing  but  realty  for  the  paj-ment,  not  alone  of  the  mortgages, 
but  of  his  unsecured  debts.  Those  unsecured  debts,  and  possibly 
the  mortgages  themselves  if  they  ipatured  earlier  than  any  of  the 
accumulations  contemplated  by  the  will  would  provide  for  them,  had 
to  be  met  necessarily  by  some  disposition  of  nearly  f50,000,  worth 
of  his  realty.  The  income  of  that  realty  at  the  time  of  his  death 
was  in  the  neighborhood  of  $15,000,  and  the  devotion  of  half  of  it 
to  the  payment  of  the  unsecured  obligations  would  take  two  years 
of  time,  and  the  accumulations  for  the  payment  of  the  mortgages 
four  years  longer.  These  reductions,  with  the  payment  for  repairs 
on  the  buildings,  taxes,  assessments,  and  mortgage  interest,  would 
leave  but  little  to  be  divided  by  way  of  income  between  the  widow 
and  the  child,  thus  frustrating  the  intent  to  give  his  child,  and  pos- 
sibly other  children,  a  sufScient  income,  and  illy  provide  for  the 
maintenance  of  the  widow.  The  direction  to  accumulate  one-half 
of  the  net  income  to  meet  tlie  mortgages  as  they  matured  cannot  be 
sustained,  being  contrary  to  the  general  provision  of  his  will,  and 
providing  for  accumulations  not  made  for  the  benefit  of  a  minor 
during  infancy.  A  trust  to  accumulate  the  realty  capital  of  the  es- 
tate by  the  application  of  the  amount  of  the  rents  and  profits  is  a 
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void  accamuIatioQ;  but  any  provision  for  the  wife's  annuity  may  be 
a  separable  trust  from  that  of  the  accumulation,  and  such  portion 
sustained.  Hascall  v.  King,  163  N.  Y.  134,  56  N.  E.  515.  The 
question  whether  the  provisions  for  the  preservation  of  the  realty 
limit  effectually  the  power  of  the  executor  to  sell  the  real  estate 
for  the  payment  of  the  debts  and  legacies  may  be  solved  by  a  re- 
curring reference  to  the  main  object  of  the  testator  in  his  testa- 
mentary provisions.  The  insuflBciency  of  the  personalty  to  carry  out 
the  provisions  of  the  will  in  these  respects  is  important  in  deter- 
mining whether  the  testator  intended  to  limit  the  effect  of  the  de- 
vise to  his  executors  under  which  thev  might  ordinarily  sell  the  real 
estate.  Briggs  v.  Carroll,  117  N.  Y.  288,  292,  22  N.  E.  1054.  Where 
the  import  of  the  words  is  doubtful,  the  necessity  of  a  sale  to  carry 
out  the  full  purpose  of  the  testator  may  be  decisive.  Cahill  v.  Bus- 
sell,  140  N.  Y.  402,  35  N.  E.  664.  A  direction  to  invest  all  the  rest, 
residue,  and  remainder  of  the  testator's  property  in  bonds  and  mort- 
gages passed  a  title  to  the  real  estate  to  the  executors,  and  effected 
a  conversion  into  personalty.  Byrnes  v.  Baer,  86  N.  Y.  216.  A 
devise  and  bequest  to  a  wife  for  life,  with  a  provision  that,  if  any 
of  the  property  was  left  at  her  death,  it  was  to  be  divided  among 
the  children,  gave  the  power  to  dispose  of  the  real  estate,  and  use 
the  proceeds.  Thomas  v.  Wolford,  49  Hun,  145,  1  N.  Y.  Supp.  610. 
With  an  utter  insuflQciency  of  personalty  to  accomplish  the  payment 
of  pressing  obligations,  and  a  void  provision  for  the  accumulation 
of  the  rents  and  profits  directed  to  meet  a  portion  of  those  obliga- 
tions, and  a  paramount  intention  to  give  the  income  of  his  prop- 
erty to  his  child  or  children  with  a  suitable  life  provision  for  his 
widow,  the  inference  is  conclusive  that  the  testator  did  not  intend 
to  fetter  the  trust  estate  and  power  of  his  executor  by  any  limita- 
tions of  the  power  to  sell  the  realty  to  accomplish  the  purposes  of 
the  will  in  case  the  executor,  in  his  discretion,  deemed  such  power 
essential.  It  follows,  also,  that  the  testator  did  not  intend  to  divert 
the  main  body  of  his  personalty,  which  was  given  to  the  wife  and 
child,  to  the  payment  of  his  debts.  The  articles  of  personalty  were 
specifically  bequeathed  for  their  personal  use  with  the  affectionate 
thought  that  they  would  succeed  him,  when  he  should  have  passed 
away,  in  the  use  and  comfort  of  those  things  of  value  for  their  as- 
sociations. It  needs  an  insu£Qciency  of  his  general  property  to  au- 
thorize their  sale  for  the  payment  of  debts.  Toch  v.  Toch,  81  Hun, 
410,  30  N.  Y.  Supp.  1003.  The  construction  of  the  will,  therefore, 
is  that  the  executors  are  vested  in  trust  with  the  title  to  all  the 
property  except  that  part  of  the  personalty  which  is  specifically  be- 
queathed, and  have  power  to  sell  enough  of  the  realty  to  pay  the 
just  and  lawful  debts,  funeral  expenses,  and  the  legacy  to  Green- 
wood Cemetery.  The  discretion  of  the  executors  goes  to  a  proper 
selection  of  the  parcels  which  should  be  sold  for  the  payment  of  the 
mortgages  as  well  as  the  unsecured  indebtedness.  After  the  pay- 
ment of  the  debts,  funeral  expenses,  and  legacy,  with  the  expenses 
of  sale,  the  surplus  proceeds-are  to  be  invested  as  the  personal  prop- 
erty by  the  will  is  directed  to  be  held  and  invested.  Out  of  the 
rents  and  profits  of  the  real  estate  and  the  income  of  any  personal 
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estate  thej  should,  paj  the  taxes  and  assessments  on  the  property, 
repairs^  and.  interest  on  the  mortguges,  and  the  balance  of  the  rents 
and  profits  and.  income  to  the  son,  Henry,  if  tiie  widow  elects  to 
take  her  dower  in  place  of  the  provisions  of  the  will  intended  in 
lien  of  dower.  The  personal  property  specifically  bequeathed  should 
be  turned  over  to  the  legatees.  The  right  of  dower  of  the  widow, 
Carolinej  is  unaffected  by  the  judgment  herein.  Costs  as  to  all  the 
parties  appearing  shall  be  paid  out  of  the  estate. 
Ordered,  accordingly. 


458  App.  Div.  4m.) 

CONNECTICUT  TRUST  &  SAFE-DEPOSIT  CO.  V.  WBAD  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    March  22,  1901.) 

S..  NoTKB — LiMiTATiojts— Ybar's  Rksiobnok  Odt  of  State. 

Under  Code  Glv.  Proc.  {  401,  providing  that,  if  a  person  against  whom 
a  cause  of  action  has  accrued  departs  from  and  resides  without  the  state 
for  one  year  or  inore,  the  time  of  his  absence  Is  not  to  be  counted  as  part 
of  the  time  limited  for  the  commencement  of  an  action,  a  cause  of  action 
on  a  note  which  accrued  ten  years  before  suit,  against  one  who  bad 
never  been  out  of  the  state  continuously  for  one  year  during  that  period, 
was  barred. 
%  Same— AcKSOwiiBDOMENT  of  Indebtedness — Letter— CoNSTRncrioN. 

Under  Code  Civ.  Proc.  {  3y5,  declaring  that  an  aclinowledgment  or 
promise  In  writing  suffices  to  take  a  case  out  of  the  statute  of  limitations, 
&  letter  stating  that  plaintiff  years  ago  held  a  partly-paid  note  indorsed 
by  the  writer,  and  continuing,  "I  am  not  yet  able  to  take  up  the  note,  and 
bave  no  definite  prospect  of  being  able  to  do  so  for  a  long  time  to  come: 
but.  If  you  are  disposed  to  name  a  small  sum  that  you  will  take  for  the 
note,  I  shall  be  glad  tn  buy  it;" — did  not  operate  to  take  the  cause  of 
action  on  the  note  out  of  the- statute  of  limitations,  since  it  contained  nei- 
ther an  acknowledgment  nor  a  promise  to  pay. 

O'Brien  and  Rumsey,  JJ.,  dissenting. 

Appeal  from  trial  term,  New  York  county. 

Action  by  the  Connecticut  Trust  &  Safe-Deposit  Company  against 
'Charles  K.  Wead  and  Leslie  C.  Wead.  From  a  judgment  in  favor 
■of  Leslie  C.  Wead  plaintiff  appeals,  and  from  a  judgment  in  favor  of 
plaintiff  Charles  K.  Wead  appeals.  67  N.  Y.  Supp.  466.  The  former 
judgment  is  affirmed,  and  the  latter  reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  PATTERSON, 
O'BRIEN,  and  INGRAHAM,  JJ. 

£.  M.  Bassett,  for  plaintiff. 
R.  K.  Waller,  for  defendants. 

PATTERSON,  J.  This  action  is  upon  a  promissory  note,  to  recover 
(against  indorsers)  a  balance  claimed  to  be  due  on  it;  payments  hav- 
ing been  made  on  account, — the  last,  apparently,  in  January,  18S)3. 
The  defendants  in  their  joint  answer  plead  the  six-years  statute  of 
limitations.  The  note  bears  date  October  11,  1S89,  and  is  payable 
four  months  after  date.  The  action  was  not  begun  until  April,  1900. 
On  the  trial  it  appeared  that  the  defendant  Leslie  O.  Wead  resided 
in  the  state  of  New  York  prior  to  February,  1890,  in  which  month  he 
took  up  his  residence  in  the  state  of  Massachusetts,  but  he  had  not 
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been  continuously  absent  from  the  state  of  New  York  for  a  period 
of  one  year.  The  complaint  was  dismissed  as  to  the  defeudant  Les- 
lie C,  Wead,  and  the  plaintiff  appeals  from  the  part  of  the  judgment 
directing  such  dismissal. 

It  is  conceded  that,  before  the  amendment  of  1888  of  section  401 
of  the  Code  of  CSvil  Procedure,  the  abandonment  by  Leslie  C.  Wead 
of  his  residence  in  the  state  of  New  York,  and  his  taking  up  a  resi- 
dence in  another  state,  would  have  suspended  the  operation  of  the 
statute  of  limitations;  but,  by  the  amendment  of  the  section  of  the 
Code  referred  to,  it  is  provided  that  if,  after  a  cause  of  action  has 
accrued  against  a  person,  he  departs  from  and  resides  without  the 
state,  and  remains  continuously  absent  therefrom  for  the  space  of 
one  year  or  more,  the  time  of  his  absence  is  not  to  be  counted  as 
part  of  the  time  limited  for  the  commencement  of  an  action.  The 
effect  of  this  amendment  was  considered  in  Costello  v.  Downer,  19 
App.  Div.  434,  40  N.  Y.  Supp.  713,  in  which,  following  Hart  v.  Kip, 
148  N.  Y.  306,  43  N.  E.  712,  it  is  held  that  both  nonresidence  and 
continuous  absence  for  a  year  must  concur  in  order  to  stop  the  run- 
ning of  the  statute.  In  the  case  at  bar  it  was  shown  that  the  de- 
fendant Leslie  C.  Wead  was  not  continuously  absent  from  the  state 
of  New  York  for  the  space  of  one  year,  but  that  from  the  time  the 
cause  of  action  accrued,  down  to  the  year  1900,  he  was  within  the 
state,  at  his  former  place  of  residence,  at  frequent  intervals ;  the  dates 
and  times  being  given  in  the  evidence  in  a  detailed  statement.  This 
case  differs  from  Costello  v.  Downer,  supra,  in  that  there  the  defend- 
ant, although  residing  in  New  Jersey,  came  to  the  state  of  New 
York  and  attended  to  his  business  in  this  state  every  day;  but  the 
amendment  evidently  could  not  have  been  intended  to  apply  only 
to  such  a  case,  and,  the  defendant  having  shown  his  frequent  returns 
to  and  sojourning  within  the  state  of  New  York  during  each  year 
that  elapsed  since  the  cause  of  action  accrued,  it  must  be  held  that 
the  statute  operates  to  bar  the  claim  against  him.  The  judgment 
must  therefore  be  affirmed  as  to  him. 

The  defendant  Charles  K.  Wead  appeals  from  that  part  of  the  judg- 
ment which  directs  that  the  plaintiff  recover  of  him  the  sum  of 
11,581.91,  together  with  the  costs  of  the  action.  On  his  appeal  the 
only  question  is  as  to  the  stiflftciency  of  a  letter  written  by  him  to 
take  the  case  out  of  the  statute  of  limitations.  That  letter  is  dated 
December  27,  1897,  and  is  in  the  following  words: 

"Conn.  Trust  &  S.  D.  Co.,  Hartford,  Conn.,  Mr.  M.  H.  Whaplcs,  Pt — Dear 
Sir:  Several  yefirs  ago,  when  the  Hartford  Dynamic  Co.  went  Into  insolvency, 
yon  held  a  partly-paid  note  of  the  Co.  Indorsed  by  me  &  Ij.  C.  Wead.  I  am 
not  yet  able  to  take  up  the  note,  and  have  no  definite  prospect  of  boln,?  able 
to  do  so  for  a  long  time  to  come:  but,  If  you  are  disposed  to  name  some  small 
sum  that  you  will  take  for  the  note,  I  shall  be  glad,  if  I  can  do  so  In  justice 
to  other  Interests,  to  buy  It. 

"Very  truly,  yours,  Charles  K.  Wead." 

As  remarked  by  Andrews,  J.,  in  Manchester  v.  Braedner,  107  N. 
Y.  349,  14  N.  E.  405: 

"The  decisions  as  to  what  Is  a  sufficient  acknowledgment  of  a  debt  to  take 
it  out  of  the  statute  are  very  numerous,  and  not  altogether  harmonious. 
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It  seems  to  be  tbe  general  doctrine  that  the  writing,  In  order  to  constitute 
an  aclmowledgment,  must  recognize  an  existing  debt,  and  that  it  should 
contain  nothing  inconsistent  with  an  intention  on  the  part  of  the  debtor  to 
pay  it" 

An  acknowledgment  or  promise  contained  in  a  writing  signed  b; 
the  party  to  be  charged  thereby  is  the  only  competent  evidence  of  a 
new  or  continuous  contract  whereby  to  take  the  case  out  of  the 
operation  of  the  statute  of  limitations.  Section  395  of  the  Code  of 
Civil  Procedure.  There  is  no  promise  contained  in  the  letter  above 
quoted,  nor  is  there  an  acknowledgment  of  an  indebtedness  or  lia- 
bility upon  the  note.  It  contains  simply  a  reference  to  a  partly-paid 
note  held  by  the  plaintiff,  bearing  the  writer's  indorsement,  and 
states  that  be  was  not  able  to  take  it  up,  and  had  no  prospect  of 
being  able  to  do  so;  and  then  follows  an  offer  to  buy  the  note,  if 
the  holder  were  disposed  to  sell  it  at  a  small  sum.  There  is  nothing 
in  the  letter  that  can  be  construed  as  an  acknowledgment  of  a  then 
existing  obligation  on  the  part  of  the  writer  to  pay  the  note.  We 
think  it  cannot  be  said  of  this  letter  that  it  contains  such  an  ac- 
knowledgment of  a  subsisting  debt  that  a  promise  to  pay  may  fairly 
be  implied  from  that  acknowledgment.  It  only  refers  to  a  piece  of 
commercial  paper  held  as  evidence  of  a  past  indebtedness,  which  the 
writer  of  the  letter  not  only  does  not  promise  to  pay,  but  declares  his 
inability  to  pay.  All  that  is  recognized  is  the  existence  of  a  piece 
of  commercial  paper  referred  to  by  words  of  description.  There  is 
no  indebtedness  upon  it  acknowledged. 

The  judgment  upon  the  plaintiff's  appeal  must  be  affirmed,  with' 
costs;  and  upon  the  appeal  of  the  defendant  Charles  K.  Wead  the 
judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
the  defendant  Charles  K.  Wead  to  abide  the  event 

VAN  BRUNT,  P.  J.,  concurs. 

INGRAHAM,  J.  I  concur  with  Mr.  Justice  PATTERSON,  as  I 
do  not  think  that  the  letter  of  the  defendant  Charles  K.  Wead  either 
recognizes  an  existing  debt,  or  contains  a  promise  to  pay.  At  the 
time  this  letter  was  written  the  obligation  sued  on  was  barred  by 
the  statute  of  limitations,  and  there  was  then  no  liability.  That 
being-the  condition,  the  defendant  wrote  to  the  plaintiff  on  the  27th 
of  December,  1897,  "Several  years  ago,  when  the  Hartford  Dj-namic 
Co.  wept  into  insolvency,  you  held  a  partly-paid  note  of  the  com- 
pany, indorsed  by  me."  The  utmost  that  can  be  claimed  for  this 
is  that  it  was  an  acknowledgment  that,  years  before,  the  plaintiff 
held  a  note  upon  which  the  defendant  was  liable.  But  there  was 
certainly  no  acknowledgment  of  any  liability  at  the  time  the  letter 
was  written.  The  letter  then  proceeds  to  state  that  the  writer  was 
not  able  to  pay  the  note,  and  had  no  definite  prospect  of  being  able 
to  do  so  for  a  long  time  to  come.  There  was  certainly  nothing  in 
this  to  indicate  an  acknowledgment  of  a  liability  or  a  promise  to 
pay.  The  subsequent  offer  to  buy  the  note  for  a  small  sum  of  money 
is  inconsistent  with  either  a  promise  to  pay,  or  an  acknowledgment 
of  liability  for  the  whole  amount 
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O'BRIEN,.  J.  (dissenting).  We  think  the  judgment  should  be  af- 
firmed upon  the  cross  appeals, — both  as  to  the  one  taken  by  the 
plaintiff  from  the  dismissal  of  the  complaint  as  against  the  defend- 
ant Leslie  C.  Wead,  and  as  to  the  appeal  taken  by  the  defendant 
Charles  K.  Wead  from  the  judgment  entered  on  the  verdict  directed 
against  him.  With  respect  to  the  plaintiff's  appeal,  nothing  need 
be  added  to  what  has  been  said  by  Mr.  Justice  PATTERSON  in  af- 
firming that  part  of  the  judgment.  Concerning  the  appeal  of  Charles 
K.  Wead,  the  question  presented  is  as  to  the  sufQciency  of  a  letter 
written  by  him  to  the  plaintiff  to  take  the  indebtedness  out  of  the 
statute  of  limitations.    The  letter  is  as  follows: 

"Several  years  ago,  when  the  Hartford  Dynamic  Co.  went  Into  Insolvency, 
you  held  a  partly-paid  note  of  the  company,  Indorsed  by  me  and  L.  C.  Wead. 
I  am  not  yet  able  to  take  up  the  note,  and  have  no  definite  prospect  of  be- 
ing able  to  do  so  for  a  long  time  to  come;  but.  If  you  are  disposed  to  name 
some  small  sum  that  you  will  take  for  the  note,  I  shall  be  glad.  If  I  can  do 
so  in  Justice  to  other  Interests,  to  buy  it." 

Under  section  395  of  the  Code  of  Civil  Procedure,  to  take  a  case 
out  of  the  operation  of  the  statute  of  limitations  there  must  be  "an 
acknowledgment  or  promise  contained  in  a  writing,  signed  by  the 
party  to  be  charged  thereby."  This,  it  will  be  noticed,  does  not  re- 
quire both  an  acknowledgment  and  a  promise.  Either  one  is  su£Q- 
cient.  As  said  bv  Mr.  Justice  Ingraham  in  Shaw  v.  Lambert,  14 
App.  Div.  267,  43  N,  Y.  Supp.  470: 

"In  dealing  with  each  particular  case,  what  has  to  be  ascertained  is  the 
Intention  of  the  writer  of  the  instrument  upon  which  Is  based  the  acknowl- 
edgement of  the  existing  liability  or  the  new  promise  to  pay  the  debt.  Was 
it  his  intention  to  acknowledge  that  an  obligation  or  debt  existed,  or  was  it 
his  Intention  to  promise  to  pay  a  demand  made  upon  him?" 

Applying  this  rule  to  the  language  of  the  letter,  it  seems  to  us 
clearly  to  be  an  acknowledgment  of  an  indebtedness.  In  the  letter 
the  defendant  Charles  K.  Wead  says  that  the  plaintiff  held  the  note, 
which  note,  he  adds,  was  "indorsed  by  me."  And  that  he  recog- 
nized his  liability  thereon,  and  acknowledged  the  debt,  appears  from 
what  follows,  wherein  he  says,  "I  am  not  yet  able  to  take  up  the 
note."  Giving  the  language  its  necessary  construction,  it  seems  to 
us  impossible  to  escape  the  inference  that  the  writer  would  not  have 
employed  those  words  had  he  not  recognized  his  liability  as  in- 
dorser  on  the  note,  and  by  his  letter  intended  to  acknowledge  it. 
We  think,  therefore,  that  the  learned  trial  judge  was  right  in  saying: 

"The  letter  of  the  defendant  Charles  K.  Wead  clearly  acknowledges  the 
debt.  •  •  •  Not  only  is  there  nothing  inconsistent  In  the  writing  with 
the  intention  to  pay  the  obligation,  but  the  language  used  appears  to  be  con- 
sistent with  an  intention  to  pay." 

In  this  construction  given  to  the  language  of  the  letter  by  the 
trial  judge  we  concur,  and  think  that  the  judgment  as  to  Charles 
K.  Wead  should  also  be  affirmed,  with  costs. 

BUMSEY,  J.,  concurs. 
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HIOKOK-ALDRIGH  CO;  T.  MUNGBR  et  al 
(Supreme  Court,  Appellate  DlYislon,  Fourth  Department    Jammry  IB,  ISOl.) 

Place  of  Tbtal — Disputed  Evekts — Notes— Fraudolbht  Rbpbebektatiowb 
— Bona  Fide  HoLDnn— Witnesses— Hkbidenck. 

Under  the  rule  that  the  place  of  a  trial  should  be  where  the  chief  dis- 
puted events  happened,  In  a  case  where  the  dispute  was  whether  false 
representations  were  made  to  the  defendant  to  induce  him  to  sign  a  note, 
and  whether  the  plalntifT  had  notice  when  he  took  the  same,  and  the  note 
was  made  in  one  county  and  the  transfer  in  another,  the  case  will  be  tried 
In  the  coimty  where  a  majority  of  the  witnesses  reside. 

Appeal  from  special  term,  Erie  county. 

Action  by  the  Hickok-Aldrich  (Company  againat  D.  C.  Manger  and 
others.  From  an  order  denying  a  motion  by  defendants  to  change 
the  place  of  trial  from  Erie  county  to  Livingston  county  they  appeal. 
AfBrmed. 

The  following  is  the  opinion  of  the  court  below  (KENEPICK,  J.) : 
The  obvlouB  trend  of  the  more  recent  axithoritles  is  to  locate  the  place  of 
trial  in  the  county  where  the  chief  disputed  events  happened.  Osterhout  v. 
Rabe,  39  App.  Div.  413,  57  N.  Y.  Supp.  336.  In  this  case  the  chief  disputed 
events  of  the  transactions  out  of  which  this  suit  arises  are:  First,  whether 
fraudulent  representations  were  made  to  induce  the  defendants  to  sign  the 
note  in  suit;  second,  if  such  fraud  is  proven,  whether  the  plaintiff  had  notice 
thereof  before  talcing  the  note,  and  whether  he  took  the  same  in  good  faith 
and  for  value.  The  false  representations,  if  any,  were  made  in  Livingston 
county,  where  the  note  was  signed.  The  transfer  of  the  note  to  the  plain- 
tiff took  place  in  Erie  county.  Aside  from  the  defendants  themselves,  eight 
witnesses  who  reside  in  Livingston  county  are  alleged  to  be  material  ami 
necessary  for  the  defendants  on  the  trial  of  this  action, — six  of  them  on  the 
first  issue,  and  two  of  them  on  the  second.  Of  the  six  witnesses  named  as 
material  on  the  first  issue,  the  materiality  of  the  testimony  of  Sanders  and 
Wlllard,  as  set  forth  in  the  moving  papers,  is,  to  say  the  least,  doubtful. 
As  to  the  two  witnesses  upon  the  second  issue,  the  affidavits  presented  on 
,  both  sides  indicate  that  there  Is  no  suljstantlal  dispute  as  to  the  facts  which 
will  be  testified  to  by  them.  The  affidavit  presented  In  opposition  to  this 
motion  Indicates  that  it  will  be  necessary  for  the  plaintiff  to  swear  twelve 
witnesses  ui>on  the  second  Issue  above  refen'ed  to, — seven  of  them  on  the 
question  as  to  whether  the  plaintifT  had  any  notice  of  any  infirmity  in  the 
Instrument  or  defect  in  the  title  of  the  transferror  thereof,  and  five  of  theni 
upon  the  question  as  to  whether  full  value  was  given  for  the  note  by  the 
plaintiff.  Two  of  these  witnesses  appear  to  be  officers  of  the  plaintiff,  but, 
deducting  these,  the  plaintiff  shows  a  larger  number  of  material  witnesses 
residing  in  the  county  of  Erie  than  the  defendants  show  residing  In  Living- 
ston county.  The  point  was  made  by  the  moving  party  on  the  argument  of 
this  motion  that  some  of  the  alleged  fraudulent  representations,  If  proven, 
render  the  note  absolutely  void,  even  la  the  hands  of  a  bona  fide  holder  for 
value.  I  cannot  agree  with  this  claim.  All  of  the  representations  set  forth 
render  the  instrument  voidable,  not  absolutely  void.  I  am  of  the  opinion 
that  the  convenience  of  witnesses  and  the  ends  of  Justice  would  not  be  pro- 
moted by  the  change  asked  for,  and  the  motion  Is  therefore  denied. 

Argued  before  ADAMS,  P,  J.,  and  McLENNAN,  SPRING,  WIL- 
LIAMS, and  LAUGHUN,  JJ, 

F.  C.  Peck,  for  appellants. 
Irving  W.  Ck)le,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  f  10  costs  and  disbursements, 
upon  opinion  of  KENEFICK,  J.,  delivered  at  special  term. 
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(58  App.  Dlv.  499.) 

HOTHSCHILD  et  al.  v.  GOLDBNBBRO  et  aL 

(Supreme-  Conrt,  Appelliite  Dirlsion,  First  Department.    Mareh  22,  190L) 

Wills— Actions  to  Constkdk — Pahtibs. 

A  bequest  to  trustees  directed  tbem  to  apply  a  fund  to  tlie  creation  of 
some  nonsectarlan  charitable  or  educational  institution,  with  discretion 
to  enlarge  or  place  on  a  solid  foundation  any  existing  charitable  Institu- 
tion. Held,  that  under  section  1,  c.  701,  Laws  1803,  providing  that  a  be- 
quest' tor  benevolent  purposes  shall  not  fail  by  reason  of  ludefiniteness 
as  to  the  beneficiaries,  and  section  2,  providing  that  the  attorney  general 
shall  represent  the  beneficiaries  in  such  cases,  and  enforce  such  trusts 
by  proper  proceedings  In  court,  the  attorney  general  Is  a  proper  party  to 
a  proceeding  to  construe  the  will,  and  this  though  the  trustees  have  not 
yet  selected  the  beneficiaries. 

Appeal  from  special  term,  New  York  county. 

Action  by  Jacob  Rothschild  and  others  against  Mary  Goldenberg 
and  others.  From  an  order  permitting  the  attorney  general  to  be 
made  a  party,  plaintiffs  appeaL    Affirmed. 

Argued  before  VAN  BKUNT,  P.  J.,  and  HATCH,  EUMSEY,  PAT- 
TERSON, and  INGRAHAM,  JJ. 

J.  J.  Crawford,  for  appellants. 

G.  D.  B.  Hasbrouck,  for  respondents. 

PATTERSON,  J.  From  an  order  permitting  the  attorney  general 
to  intervene  in  this  action,  and  requiring  an  amendment  of  the  sum- 
mons and  complaint  so  that  he  should  be  made  a  party  defendant, 
the  plaintiffs  appeal.  The  action  was  brought  for  the  construction 
of  certain  clauses  of  the  will  of  Simon  Goldenbei^,  deceased,  and  it 
necessarily  involves  a  determination  of  the  validity  of  provisions 
of  that  will  disposing  of  tlie  testator's  residuary  estate  to  certain  per- 
sons named,  or  the  survivors  of  them,  to  apply  the  same  "to  the  crea- 
tion of  some  charitable  or  educational  institution  in  the  city  of  New 
York."    The  will  contains  the  following  clause,  viz.: 

"I  desire  to  place  no  restriction  upon  them  with  regard  to  the  character  of 
such  charitable  or  educational  institution,  excepting  that  I  desire  the  same  to 
be  nonsectarian,  and  that  I  do  not  desire  to  have  the  fund  hereby  created 
to  be  divided  between  existing  charities;  but  this  not  to  preclude  said  lega- 
tees from  enlarging  or  placing  upon  a  solid  foundation  any  existing  charita- 
ble Institution,  if  they  shall  deem  it  advisable  so  to  do;  having  full  confi- 
dence that  they  will  found  a  charity  which  will  add  something  to  the  im- 
provement of  the  physical,  moral,  or  Intellectual  improvement  of  those  for 
whose  benefit  they  will  create  such  institution." 

It  is  evident  that  the  validity  of  this  bequest  will  be  assailed  on 
more  than  one  ground.  It  is  not  to  be  deemed  invalid  by  reason  of 
the  indefiniteness  or  uncertainty  of  the  intended  beneficiaries,  if, 
under  the  authority  of  the  will,  an  otherwise  valid  and  feasible 
scheme  to  effectuate  the  testator's  intention  may  be  carried  out  by 
the  trustees.  It  may  be  held  that  the  provision  for  the  creation  of 
a  nonsectarian  charitable  institution  in  the  city  of  New  York,  or  a 
nonsectarian  educational  institution  in  that  city,  or  for  the  use  of 
the  trust  estate  or  fund  for  enlarging  and  placing  upon  a  solid  foun- 
dation some  existing  institution,  can  be  effectuated.  By  section  1, 
«.  701,  Laws  1893,  it  is  enacted  that  a  gift,  grant,  bequest,  or  devise 
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for  religious,  educational,  charitable,  or  benevolent  uses,  in  other 
respects  valid,  is  not  to  be  allowed  to  fall  by  reason  of  the  indefinite- 
ness  or  uncertainty  of  the  persons  designated  as  the  beneflciaries 
thereunder  in  the  instrument  creating  the  same.  If,  in  the  instru- 
ment creating  a  trust,  a  trustee  is  named  to  execute  it,  the  legal 
title  to  the  property  constituting  the  trust  estate  or  fund  vests  in  the 
trustee.  If  no  person  is  named  as  trustee,  the  title  vests  in  the  su- 
preme court,  which,  by  section  2  of  the  same  law,  is  given  control  over 
bequests  and  devises  of  the  character  mentioned;  and  it  is  enacted 
that  "the  attorney  general  shall  represent  the  beneficiaries  in  all 
such  cases,  and  it  s^U  be  his  duty  to  enforce  such  trusts  by  proper 
proceedings  in  court."  In  Allen  v.  Stevens,  161  N.  Y.  142,  55  N.  E. 
572,  it  is  said  that  the  effect  of  this  statute  is  to  confer  "all  powei; 
over  such  tinists  and  trustees  on  the  supreme  court,  and  directs  the 
attorney  general  to  represent  beneficiaries  in  casfes  within  the  pur- 
view of  the  statute,  as  was  the  practice  in  England."  This  imposes 
upon  the  attorney  general  the  duty  to  enforce  the  trust,  which  im- 
plies the  duty  to  protect  it;  and  it  cannot  be  protected  by  him  in  an 
action  expressly  framed  to  test  the  validity  of  the  devise  or  bequest 
out  of  which  it  arises  unless  he  acquires  a  status  as  the  representa-  , 
tive  of  the  beneficiaries.  That  can  only  be  done  by  his  being  made 
a  party  to  the  action.  This  criticism  made  by  the  appellant  on  the 
order  appealed  from  seems  to  be  that  the  attorney  general  cannot 
have  a  standing  to  represent  beneflciaries  in  this  action  until  those 
beneficiaries  are  ascertained,  because  by  the  will  the  power  of  se- 
lection is  given  to  trustees.  But  that  contention  is  fallacious.  The 
validity  of  the  trust  is  the  main  subject  of  litigation,  and  it  is  the 
ofQce  of  the  attorney  general  to  see  to  the  establishment  of  the  trust, 
if  valid,  for  a  beneficiary  to  be  selected  by  the  trustees;  if  they  make 
no  selection,  then  to  take  proper  proceedings  in  court  to  enforce  the 
trust. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs  and 
disbursements.    All  concur. 


(68  App.  Dlv.  610.) 

METROPOLITAN  ST.  RT.  CO.  ▼.  OPPENHEIM. 

(Snpreme  Court,  Appellate  Division.  First  Department    March  22,  1901.) 

L  Attoknkt   and    Client— Disbarment— Subobhation   of    Pebjurt— Snnri- 
ciKNCY  OF  Evidence. 

An  attorney  employed  to  prosecute  a  suit  against  a  street  railway  for 
a  street  accident  employed  one  P.  to  find  witnesses.  Two  girls,  15  and  17 
yeart<  old,  testified  that  the  attorney  came  to  them  In  company  with  P., 
and  Induced  them  to  swear  for  plaintiff,  though  they  stated  to  him  that 
they  knew  nothing  of  the  case.  Their  testimony  was  corroborated  by 
P.  and  the  mother  of  one  girl;  and  another  witness  testified  that  the 
attorney  attempted  to  get  him  to  swear  to  having  seen  the  accident,  hU 
though  he  told  him  that  he  had  not  seen  it  Held  sufficient  evidence  of 
subornation  of  perjury  to  authorize  the  disbarment  of  the  attorney. 

9.  Same. 

Where  a  disbarment  proceeding  is  baaed  upon  subornation  of  perjury, 
by  which  a  Judgment  is  obtained,  testimony  of  the  witnesses  alleged  to 
have  been  suborned,  taken  before  a  former  referee  In  an  actloa  to  set 
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aside  the  Judgment  bo  procured,  is  admissible  In  the  disbarment  pro- 
ceeding after  a  large  part  of  such  evidence  is  offered  upon  the  cross- 
examination. 

Application  of  the  Metropolitan  Street-Railway  Company  for  the 
disbarment  of  Benjamin  Oppenheim  as  an  attorney  at  law.  Motion 
to  confirm  report  of  referee.    Granted. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, and  ENGRAHAM,  JJ. 

Henry  Melville,  for  the  motion. 
Clifford  Wayne  Hartridge,  opposed. 

INGRAHAM,  J.  A  very  thorough  examination  of  the  testimony 
before  the  referee  has  led  me  to  the  conclusion  that  the  charges  are 
fully  sustained.  No  one  can  read  this  testimony  with  the  explana- 
tion given  by  the  person  against  whom  the  charges  are  made  with- 
ont  being  convinced  that  the  testimony  of  the  two  witnesses  Mc- 
Donnell and  Langstaff,  given  on  the  trial  of  the  action,  was  false; 
that  the  respondent  knew  that  it  was  false;  that  he  induced  these 
two  witnesses  to  testify  falsely;  and  that  he  endeavored  to  per- 
suade other  people,  who  had  not  seen  the  accident,  to  testify  in  favor 
of  the  claim  against  the  railroad  company.  This  respondent  and 
his  partner  appeared  as  attorneys  in  the  action  of  Nugent  against 
the  Metropolitan  Street-Railway  Company,  the  action  in  which  the 
evidence  was  given,  and  made  an  agreement  by  which  they  were  to 
receive  one-half  of  the  recovery  as  compensation  for  their  services, 
and  thus  became  jointly  interested  with  the  plaintiff  in  the  result 
of  the  action.  The  injury  to  recover  for  which  that  action  was 
brought  was  caused  by  one  of  the  street  cars  of  the  Metropolitan 
Railroad  running  over  a  child  in  the  street.  The  respondent  heard 
of  the  accident  from  a  person  with  whom  he  was  taking  lunch  at  a 
restaurant,  and  immediately  proceeded  to  call  on  the  child's  mother 
for  the  purpose  of  being  employed  as  attorney,  and  obtained  a  con- 
tract by  which  he  was  to  receive  one-half  of  any  recovery.  He  then 
proceeded  to  manufacture  the  testimony  to  obtain  a  recovery.  So 
far  as  appears,  this  respondent  was  the  principal  actor  in  starting 
the  action  and  in  prosecuting  it  to  a  successful  termination.  Ha 
employed  an  Italian  barber,  named  Peorchia,  to  find  persons  who 
would  testify  npon  the  trial.  With  Peorchia  he  went  to  see  those 
suggested  as  witnesses;  took  afftdavits  from  several  persons,  which 
I  am  satisfied  were  known  by  him  to  be  false  when  verified,  if  they 
were  verified;  called  upon  others,  and  endeavored  to  induce  them 
to  testify;  produced  upon  the  trial  these  witnesses  who  had  been 
induced  to  testify  falsely;  and  upon  such  testimony  obtained  a  ver- 
dict. The  two  witnesses  who  testified  to  what  they  now  say  was 
untrue  were  girls,  one  15,  and  the  other  17,  years  of  age.  They 
testified  before  the  referee  in  these  proceedings  that  neither  of  them 
had  seen  the  accident,  and  that  they  so  informed  the  respondent  when 
he  called  npon  them.  Their  testimony  is  corroborated  by  Peorchia. 
To  induce  these  two  witnesses  to  so  testify,  the  respondent  appealed 
to  their  sympathies,  asked  them  to  assist  the  child  and  her  mother, 
who  were  poor  people,  as  against  this  rich  railroad  company;  and. 
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having  induced  them  to  coneent,  promptly  drew  up  affidavits,  whicb 
he  procured  to  be  signed  before  a  commissioner  of  deeds,  and  sub- 
sequently drilled  these  two  young  girls  as  to  the  testimony  that  they 
should  give.  To  this  these  girls  testified  before  the  referee,  and 
their  testimony  is  con-oborated  by  Peorchia.  The  mother  of  one  of 
the  girls  also  appeared  as  a  witness,  and  corroborated  the  story  of 
her  daughter.  And  that  this  respondent  endeavored  to  persoade 
others  to  testify  in  relation  to  the  accident,  although  as  a  fact  they 
never  saw  it,  is  corroborated  by  the  evidence  of  a  person  named 
Strom.  Strom  testified  that  the  respondent  asked  him  whether  he 
had  seen  the  accident,  to  which  Strom  replied :  "No,  sir.  I  was  out 
on  the  sidewalk  at  the  time,  doing  some  work,  but  I  had  my  back 
turned  towards  the  accident.  He  [respondent]  says,  "CouM  not  yoo 
just  as  well  say  that  you  seen  it?'  I  told  him  'No.'  I  would  not  have 
anything  to  do  with  him  after  he  said  that.  So  he  says  something 
about  the  company  being  rich,  and  gave  me  a  history  about  we  were 
Yohoodum,  which  means  Jews, — both  Jews."  This  is  corroborated 
by  Peorchia,  who  was  present  at  the  interview.  It  is  impossible  in 
detail  to  go  over  this  testimony.  It  is  enough  to  say  that  we  are 
fully  satisfied  with  the  conclusion  to  which  the  referee  arrived. 

The  learned  counsel  for  the  respondent  insists  most  strenuously  in 
his  argument  before  us  that,  as  the  public  press  have  detailed  many 
attempts  of  the  agents  of  this  railroad  company  to  commit  similar 
crimes  to  that  alleged  against  the  respondent,  this  in  some  way  should 
palliate  the  respondent's  offense.  We  are  not  engaged  in  tliis  pro- 
ceeding in  protecting  the  rights  of  the  Metropolitan  Railway  Com- 
pany. This  respondent,  an  ofiBcer  of  the  court,  who  has  accepted  the 
responsibility  and  obligations  of  an  attorney  of  this  court,  is  before 
us  charged  with  a  most  serious  offense,  not  only  against  the  rules  and 
ethics  of  his  profession,  but  against  the  criminal  law  of  the  state,  for 
his  own  pecuniary  advantage.  We  realize  perfectly  the  rule — and 
should  be  disposed  to  enforce  it  in  this  case — ^that  this  respondent 
should  not  be  convicted  of  these  charges  solely  ui)on  the  uncorrobo- 
rated evidence  of  the  two  witnesses  who  now  testify  that  at  his  pro- 
curement they  swore  falsely  upon  the  trial  of  the  action  of  Nugent 
against  the  Metropolitan  Eailway  Ck)mpany,  but  we  think  the  testi- 
mony of  these  witnesses  was  amply  corroborated  by  suflBcient  and 
credible  evidence.  It  is  true  that  Peorchia  was  to  some  extent  an 
accomplice  of  the  respondent  in  procuring  this  false  testimony.  He 
was,  however,  an  Italian,  without  much  education,  and  he  took  but 
little  part  in  inducing  the  witnesses  to  testify  falsely.  His  guilt  is 
certainly  not  equal  to  that  of  the  respondent,  who  was  given,  by  virtue 
of  liis  position  as  an  attorney  at  law,  authority  in  dealing  with  peojde 
of  this  character,  and  it  was  by  virtue  of  the  authority  that  he  ac- 
quired because  of  his  professional  jwsition  that,  according  to  the  testi- 
mony of  the.se  girls  and  the  mother  of  one  of  them,  they  were  induced 
to  accede  to  his  request.  But  the  extent  of  corroboration  required 
in  a  proceeding  of  this  kind  is  not  that  every  act  of  the  person  chai^ 
ged  should  be  corroborated  by  independent  testimony,  but  that  there 
should  be  independent  testimony  which  tends  to  corroborate  the  truth 
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of  the  charge;  and  there  is  such  independent  testimony  in  this  case. 
Strom  expressly  testifies  that  the  respondent  endeavored  to  induce 
him  to  swear  to  what  was  not  true,  and  to  swear  that  he  saw  things 
which  he  did  not  see.  If  there  could  be  no  convictions  in  cases  of 
this  kind  unless  the  person  who  was  induced  to  swear  falsely  re- 
ceived direct  corroboration,  a  person  charged  with  such  a  crime 
would  be  perfectly  safe  so  long  as  he  could  induce  his  accomplice  to 
communicate  only  with  him  when  no  others  were  present. 

The  respondent  also  relies  upon  the  minor  contradictions  that  ap- 
pear in  the  cross-examination  of  these  witnesses  and  the  stories  told 
by  them;  bat  when  we  remember  the  character  of  the  witnesses,  the 
fact  of  their  inferior  mental  development,  and  their  inexperience  in 
proceedings  of  this  kind,  it  is  rather  surprising  that  they  stood  the 
severe  cross-examination  to  which  they  were  subjected  as  well  as 
they  did. 

There  are  ieveral  rulings  upon  evidence  to  which  the  respondent 
objects,  but  we  do  not  hnd  that  in  any  of  them  there  was  error. 
The  testimony  of  McDonnell  and  LangstafE,  taken  before  a  former 
referee  in  an  action  to  set  .aside  the  Judgment  in  the  Nugent  case, 
was  admitted  by  the  referee,  but  only  after  a  large  part  of  this  evi- 
dence had  been  again  offered  upon  the  cross-examination  of  these  two 
witnesses  upon  the  proceeding  before  the  referee;  and  it  certainly 
was  not  improper  for  him  to  allow  the  evidence  that  they  actually 
gave  to  be  introduced,  so  as  to  have  it  before  him  in  determining 
whether  that  testimony  before  the  former  referee  was  contradicted 
by  the  testimony  upon  the  present  hearing.  Nothing. appears  to  show 
that  the  referee  used  the  testimony  taken  before  the  former  referee, 
or  that  it  influenced  him  in  any  way,  in  arriving  at  his  conclusion. 
Assuming  that  it  was  entirely  incompetent  as  against  the  respondent, 
it  ha«  not  been  before  as  upon  this  application,  and  we  have  confined 
onr  finding  entirely  to  the  evidence  that  was  taken  before  the  referee 
in  this  proceeding.  It  is  needless  further  to  discuss  the  evidence  in 
this  case.  The  respondent,  a  member  of  the  bar,  has  grossly  abused 
his  position;  has  been  guilty  of  an  offense  which,  by  the  law  of  this 
state,  is  a  felony;  and  should  be  no  longer  permitted  to  disgrace  the 
profession.  The  application  should,  therefore,  be  granted,  and  tlie 
respondent  disbarred.    All  concur. 

VAN  BRUNT,  P.  J.  I  concur.  The  evidence  shows  that  the  re- 
spondent is  absolutely  unworthy  of  credit,  and  is  in  no  respect  to  be 
believed  under  oath.  When  he  desired  to  be  admitted  to  the  bar 
he  swore  falsely  that  he  was  a  resident  of  Brooklyn,  and  when  he 
desired  to  bring  an  action  in  Queens  county  he  swore  that  he  was  a 
resident  of  that  county,  whereas  during  all  that  time  he  resided  in 
New  York.  These  facts,  admitted  by  him,  are  alone  sufficient  to  jus- 
tify his  disbarment. 
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(57  App.  Div.  634.) 

In  re  CITY  OF  ROCHESTER. 

(Supreme  Oonrt,  Appellate  Dlvlaion,  Foortb  Department    January  20,  1901.) 

1.  EUINBNT  DOUAIN— COUPBH8ATIOK— AiioimT. 

An  award  of  damages  In  proceedings  by  a  city  to  acquire  water  rights 
appurtenant  to  property  of  a  riparian  owner  will  not  be  vacated  as  erro- 
neous in  principle  because  the  commissioners  understood  that  their  award 
was  in  settlement  of  past  aa  well  as  future  damages,  when  the  record 
shows  that  nothing  waa  claimed  or  allowed  for  past  damages. 
9.  Same. 

An  award  of  damages  In  proceedings  by  a  city  to  acquire  water  rights 
appurtenant  to  property  of  a  riparian  owner  will  not  be  set  aside  as  ex- 
cessive on  a  computation  based  on  the  original  cost  of  the  property  In- 
jured, and  an  estimate  of  depreciation  from  its  use,  when  the  amount 
awarded  is  within  the  eyidence  adduced. 

Appeal  from  special  term,  Monroe  county. 

Application  by  the  city  of  Rochester  to  acquire  water  rights  ap- 
purtenant to  the  property  of  Anna  B.  Neal  and  others.  From  an 
order  confirming  the  report  of  the  commissioners  awarding  dam- 
ages and  denying  a  motion  to  vacate  the  award,  the  city  appeals. 
Affirmed. 

The  following  is  the  opinion  of  the  court  below  (NASH,  J.): 

"Assuming— which  is  quite  doubtful— that  the  affidavits  of  the  commis- 
sioners may  be  read  on  the  motion  to  vacate  the  award,  and  to  determine 
whether  or  not  the  award  was  made  upon  an  erroneous  principle,  to  wit, 
that  defendant's  past  damages  entered  into  and  made  up  in  part  the  amount 
awarded  to  the  defendant,  I  am  of  the  opinion  that  the  motion  to  vacate  the 
award  upon  that  ground  must  be  denied.  The  point  made  on  behalf  of  the 
plaintiff  Is  that  'the  amount  of  the  award  was  affected  by  the  understand- 
ing of  8  majority  of  the  commissioners  tliat  it  effected  a  settlement  of  past 
damages.'  Their  opinion  as  to  whether  or  not  the  award  did  effect  a  set- 
tlement of  past  damages  is  immaterial.  The  question  is,  did  the  consider- 
ation of  the  defendant's  past  damages  enter  into  and  affect  the  amount  of 
the  award?  The  admission  of  Mr.  Defendorf,  one  of  the  commissioners,  as 
stated  in  the  moving  af&davit  of  Mr.  Stull,  is  that  'the  commissioners  all  un- 
derstood that  tlie  award  made  by  them  was  in  settlement  of  the  whole  mat- 
ter, and  that  Mr.  Hubbell  had  especially  guarantied  that  there  would  be  no 
action  for  damages  brought,  and  that  the  commissioners  understood  that  in 
making  the  award  the  award  was  to  settle  everything.'  The  affidavit  Mr. 
Defendorf  waa  requested  to  malce  is  the  same  in  substance.  It  is  not  claimed 
that  either  Mr.  Defendorf  or  Mr.  Glass  stated  that  any  part  of  the  amount 
of  the  award  was  in  fact  made  up  of  the  defendant's  past  damages,  or  that 
past  damages  of  the  defendant  were  considered  in  fixing  the  amount  of  the 
award.  Their  affidavits  and  that  of  Mr.  Hiciis  expressly  state  that  past  dam- 
ajres  were  not  considered,  and  did  not  enter  into  the  award.  There  was  no 
evidence  given  before  the  commissioners  upon  which  to  make  up  an  award 
for  past  damages,  and  no  claim  was  made  by  the  defendant  for  past  dam- 
ages. Besides,  it  appears  affirmatively  from  the  report  of  the  commissioners 
that  they  did  not  Intend  to  include  past  damages  as  part  of  the  amoimt  to 
be  awarded  to  the  defendant  They  exclude  from  their  award  the  value  of 
machinery  rendered  useless  by  the  change  from  the  manufacture  of  straw- 
board  to  boxboard,  the  depreciation  in  value  of  which  would  be  a  proper 
element  in  fixing  the  amount  of  past  damages.  It  is  urged  in  opposition  to 
tlie  motion  to  confirm  the  report  that  the  award  of  the  commissioners  is 
palpably  excessive.  This  is  sought  to  be  made  to  appear  by  a  computation 
based  upon  certain  of  the  evidence  to  the  effect  that  the  amount  of  the  award 
is  ninety-two  per  cent,  of  the  original  cost  of  the  property,  thereby  allow- 
ing only  eight  per  cent,  depreciation  tor  ten  or  eleven  years*  use  of  the 
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property.  To  this  the  defendant  answers  that  the  machinery  was  kept  as 
good  as  new,  and  that  the  property  had  not  depreciated  in  value.  The  de- 
fendant's witnesses  place  the  value  of  the  property  at  figures  much  greater 
than  the  original  cost.  Much  weight  is  always  given  to  the  fact  that  the 
commissioners  saw  and  heard  the  witnesses,  and  thereby  had  better  means 
of  considering  the  evidence  than  is  possible  upon  a  review  simply  of  the 
record,  and  that  It  cannot  be  known  how  much  their  own  view  of  the  prop- 
erty entered  into  and  influenced  their  Judgment.  The  amount  of  the  award 
is  well  within  the  evidence  adduced  on  behalf  of  the  defendant,  and  It  can 
hardly  be  deemed  safe  to  hold  that  It  is  palpably  excessive  upon  a  compu- 
tation based  upon  the  original  cost  of  the  property,  and  an  estimate  of  de- 
preciation from  Its  use,,  for  the  reason  that  there  are  too  many  considerations 
entering  Into  the  problem  as  to  which  there  Is  no  data  by  which  to  arrive  at 
a  definite  and 'certain  result.  The  alleged  errors  In  the  reception  and  ex- 
clusion of  evidence  relating  to  the  question  of  value,  If  the  points  of  the 
plaintiff  be  well  taken,  are  not  such  as  warrant  the  setting  aside  of  the 
award  upon  the  ground  that  it  is  excessive.  An  order  may  be  entered  deny- 
ing the  motion  of  the  plaintilT  to  set  aside  the  award,  and  granting  the  de- 
fendant's motion  to  confirm  the  report  of  the  commissioners." 

Argued  before  ADAMS,  P.  J.,  and  McLENNAN,  SPRING,  WIL- 
LIAMS, and  LAUGHLm,  JJ. 

P.  M.  French,  for  appellant. 
Walter  S.  Hubbell,  for  respondent 

FEB  CUBIAM.    Order  affirmed,  with  costs,  on  opinion  of  NASH, 
J.,  delivered  at  special  term. 


(58  Ak».  Div.  5S4.) 

MEYBBS  ▼.  cm  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Dlvialon,  First  Department    March  22,  1901.) 

L  CoKHissiONERs  OF  Kew  Eabt  Rivbr  Bridob  —  Advbrtiseuent  for  Bids- 
Specifications. 

Advertisements  for  bids  by  the  commissioners  of  the  New  Bast  River 
Bridge  properly  restricted  bids  for  work  to  parties  having  the  requisite 
plant  and  facilities  in  successful  operation  for  at  least  a  year  on  work 
of  a  similar  character,  and  required  that  the  steel  should  contain  specified 
elements,  which,  in  the  Judgment  of  the  commissioners,  were  best  suited 
for  the  work,  since  the  act  prescribing  their  duties  does  not  require  them 
to  advertise  for  bids  or  let  their  contracts  to  the  lowest  bidder. 
i.  Same — Presumfttons. 

Kestrictlons,  under  the  provisions  of  the  labor  law  (Laws  1809,  c.  567), 
on  contracts  of  bidders  In  proposals  for  the  construction  of  the  New  East 
River  Bridge,  called  for  by  the  commissioners  before  the  act  was  de- 
clared unconstitutional,  will  be  presumed  to  have  been  Imposed  by  the 
commissioners  pursuant  to  the  statute,  and  because  It  compelled  such 
Imposition. 
8.  Contracts  for  Poblio  Work — Waste  of  Public  Monet — Injunction. 

The  Insertion  in  a  contract  for  public  work  of  a  requirement  which  un- 
duly Increases  the  price  operates  as  a  waste  of  public  money,  for  which 
injunction  will  lie  in  favor  of  a  taxpayer  aggrieved  thereby. 
1  Temporary  Injukction—Rbfdsal— Discretion  of  Court — Effect  on  Final 
Relief. 

It  Is  discretionary  with  the  court,  on  an  application  for  a  temporary 
injunction,  to  decide  on  the  strict  equitable  rights  of  the  parties,  and  a 
refusal  thereof  does  not  necessarily  require  that  the  relief  shall  be  re- 
fused when  the  whole  case  Is  disclosed  on  the  trial. 

Van  Brunt,  P.  J.,  and  Patterson,  J.,  dissenting. 

69  N.Y.S.— 34 
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Appeal  from  special  term,  New  York  county. 

Injunction  by  Julius  Meyers  against  the  city  of  New  York.  Prom 
an  interlocutory  judgment  sustaining  a  demurrer  to  the  complaint, 
defendant  appeals.    Beversed.    €6  N.  Y.  Supp.  755. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  PATTERSON, 
CKBEIEN,  and  ENGRAHAM,  JJ. 

L.  Laflin  Kellogg,  for  appellant. 
Oeorge  Hill,  for  respondent 

RUMSEY,  J.  This  is  a  taxpayer's  action  brought  against  the  com- 
missioners of  the  New  East  River  Bridge  in  the  city  of  New  York, 
and  certain  officials  of  that  city.  The  complaint  set  np  the  act  of  the 
legislature  creating  the  commission  and  prescribing  the  duties  of  the 
commissioners.  They  were,  among  other  things,  to  prepare  a  plan 
for  the  bridge,  which  is  to  be  a  permanent  suspension  bridge,  and, 
after  adopting  such  a  plan  as  seemed  to  them  best,  they  are  to  con- 
struct the  bridge,  and  for  that  purpose  are  authorized  to  enter  into 
contracts.  The  act  contains  no  limitation  upon  their  authority  to 
make  contracts  except  such  as  grows  out  of  the  nature  of  the  work 
to  do  which  they  were  appointed.  It  is  alleged  that  they  advertised 
for  proposals  for  building  the  bridge,  and  it  is  said  that  the  advertise- 
ment contained  provisions  that  would  result  in  the  wa«te  of  the  public 
money,  and  it  is  because  of  their  intention  to  require  compliance  by 
the  contractor  with  these  requirements  that  this  action  is  brought  to 
prevent  waste,  under  the  provisions  of  chapter  301  of  the  Laws  of 
1892  and  section  1925  of  the  Code  of  Civil  Procedure. 

The  matters  complained  of  will  be  taken  up  in  the  order  in  which 
they  appear  in  the  complaint.  In  the  first  place,  it  is  objected  that  the 
advertisement  states  that  bids  will  be  received  "only  from  such  parties 
as  have  the  requisite  plant  and  facilities,  which  have  been  in  success- 
ful operation  on  work  of  a  similar  character  for  at  least  one  year." 
Objection  is  also  made  to  the  requirement  that  the  steel  of  which  the 
bridge  is  to  be  composed,  and  which  is  to  be  furnished  by  the  con- 
tractor, should  contain  certain  elements  specified  in  the  complaint. 
As  to  these  two  requirements,  it  is  alleged  that  the  advertisement 
for  bids  and  proposals,  in  containing  them,  was  unreasonable  and 
unfair,  and  was  fraudulently  prepared,  and  issued  with  the  purpose 
and  intent  of  limiting  competition,  and  confining  the  work  to  a  small 
class  of  bidders,  although  competent  and  reliable  bidders,  with  the 
requisite  plant  and  facilities,  desired  to  submit  bids  for  doing  the 
work,  but  were  prevented  from  doing  so  unless  their  plant  and  facili- 
ties had  been  in  successful  operation  for  one  year,  and  that  the  re- 
quirement in  the  specifications  as  to  the  elements  to  be  contained  in 
the  steel  prohibited  the  furnishing  of  that  article  except  by  one  com- 
pany whose  steel  alone  met  the  conditions  specified,  although  steel 
manufactured  by  other  companies  is  equally  good,  and  equsdly  well 
adapted  for  the  work.  So  far  as  the  allegation  that  this  advertise- 
ment was  fraudulently  made  is  conceraed,  no  fact  is  shown  to  support 
it,  and  for  that  reason  I  do  not  think  we  can  consider  it,  because  the 
demurrer  does  not  admit  that  this  advertisement  was  fraudulent. 
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Neither  does  the  demurrer  admit  that  these  requirements  would  result 
in  a  waste  of  the  public  moneys,  or  act  in  any  way  to  the  detriment  of 
the  city.  It  is  to  be  remembered  that  those  commissioners  are  not 
required  to  advertise  for  bids  or  to  let  their  contracts  to  the  lowest 
bidder,  and  therefore  they  were  at  liberty  to  buy  steel  of  this  kind 
if  in  their  judgment  it  was  best  suited  for  this  work,  and  they  were  at 
liberty  to  insist  that  the  i>erson3  who  took  the  contract  should  have 
what  they  considered  the  necessary  plant  and  the  very  best  facilities, 
and  should  be  so  well  established  that  there  conld  be  no  doubt  of  their 
ability  to  perform  the  contract  precisely  as  they  niight  agree.  There- 
fore it  cannot  be  said  that  the  commissioners  did  anj4:hing  more  than 
their  duty  in  insisting  upon  these  requirements  from  the  bidders. 

The  complaint  further  alleges  that  the  bridge  commissioners  in 
their  proposals  say  that  the  contract  to  be  made  for  the  work  mnst 
contain  an  agreement  to  comply  with  the  provisions  of  the  labor  law 
(chapter  415,  Laws  1897,  as  amended),  to  the  effect  that  the  contract 
should  be  void  and  of  no  effect  unless  the  rate  of  wages  specified  by 
section  3  of  the  labor  law  shonld  be  paid,  and  where  labor  is  employed 
preference  be  given  to  the  citizens  of  the  state  of  New  York,  as  provid- 
ed in  section  13  thereof;  and  also  that  no  laborer,  mechanic,  or  work- 
man should  be  permitted  or  required  to  work  more  than  eight  hours 
in  any  one  calendar  day,  except  in  certain  emergencies ;  and  that  the 
rate  of  wages  to  be  paid  for  a  legal  day's  work  should  be  not  less  than 
the  iH«vailing  rate  of  a  day's  work  in  the  same  trade  in  the  locality 
where  such  public  work  is  performed,  and  that  each  laborer,  me- 
chanic, or  workman  employed  by  the  contractor  should  receive  the; 
wages  hereinbefore  set  forth;  and  that  the  contract  shonld  be  void 
and  of  no  effect  unless  the  person  making  it  complied  with  these  pro- 
%-isions.  It  is  alleged  that  these  provisions  are  unconstitutional,  and; 
that  such  requirements  are  illegal.  While  the  demurrer  does  not  ad- 
mit these  allegations,  which  are  purely  conclusions  of  law,  yet,  as 
legal  propositions,  they  are  now  established  by  the  highest  court  of 
the  state,  and  it  must  be  conceded  in  the  further  consideration  of 
this  statute  that,  so  far  as  it  compels  the  insertion  in  the  contract  of 
such  provisions,  it  is  unconstitutional,  because  the  legislature  has  noi 
power  to  prescribe  them.    People  v.  Coler,  16fi  N.  Y.  1.  59  N.  E.  716. 

It  is  said,  however,  that  the  East  River  Bridge  commissioners,  hav- 
ing unrestricted  power  to  contract,  are  at  liberty  to  insert  these  pro- 
visions in  the  contract  if  they  see  fit  so  to  do.  But  at  the  time  these 
proposals  were  made  it  was  supposed  that  this  law  was  constitutional, 
and  as  to  these  particular  provisions  the  bridge  commissioners  had 
no  unrestricted  power,  because  the  statute  (chapter  567,  Laws  1899) 
expressly  required  that  they  should  be  inserted  in  every  contract  for 
public  work  thereafter  made,  and  it  must  be  assumed  that  the  bridge 
commissioners,  when  they  imposed  these  restrictions  upon  the  con- 
tract, did  not  do  so  of  their  own  free  will,  but  because  the  statute  then 
in  force,  and  supposed  to  be  valid  in  fact,  compelled  them  to  do  so. 

It  is  alleged  in  the  complaint  that  these  requirements  tended  to 
Increase  the  price  of  the  work  by  compelling  the  contractor  to  pay  a 
greater  amount  for  the  labor  employed  by  him  than  he  otherwise 
would  be  compelled  to  do  if  allowed  to  pay  wages  for  labor  regulated 
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only  by  the  law  of  supply  and  demand,  and  if  he  were  not  restricted 
in  the  employment  of  labor  by  preferring  citizens  of  the  state  of  New 
York.  These  allegations  are  admitted  by  the  demurrer.  Therefore 
we  have  this  condition  of  affairs:  That  the  law  imposed  upon  the 
bridge  commissioners  the  duty  of  requiring  that  their  contractors,  as 
a  condition  of  making  the  contract  to  do  work  upon  the  bridge,  should 
agree  to  pay  the  prevailing  rate  of  wages,  and  employ  only  citizens 
of  the  state  of  New  York ;  that  the  law  compelling  sudi  requirements 
is  unconstitutional  (People  v.  Coler,  1G6  N.  Y.  1,  59  N.  E.  716);  that 
the  effect  of  it  is  unduly  to  increase  the  price  necessary  to  be  paid ; 
and  it  necessarily  folldws,  as  it  seems  to  me,  that  the  insertion  of  any 
requirement  in  the  contract  which  unduly  increases  the  price  to  be 
paid  for  the  work  operates  as  a  waste  of  the  public  money. 

One  reason  why  this  law  was  held  to  be  unconstitutional  was  that 
it  unduly  enhanced  the  expense  of  all  work  done  for  the  city,  and  it 
was  said  that,  where  the  expense  of  the  work  is  enlarged  beyond  the 
actual  and  reasonable  cost  under  business  conditions,  the  result  was 
to  take  the  property  of  the  taxpayers  of  the  city  who  were  finally 
called  upon  to  bear  the  expense  without  due  process  of  law.  People 
V.  Coler,  supra.  That  the  facts  exist  which  created  that  condition  is 
conceded  by  the  demurrer.  It  necessarily  follows,  as  it  seems  to  me, 
that  the  bridge  commissioners  in  inserting  these  provisions  did  that 
which  they  had  no  power  to  do,  and,  because  it  is  conceded  that  the 
necessary  result  of  it  is  to  waste  the  public  funds,  the  complaint  in 
that  regard  is  sufficient,  and  therefore  the  demurrer  should  be  over- 
ruled. 

It  is  claimed  by  the  respondents  that  this  question  has  been  dis- 
posed of  by  this  court  adversely  to  the  claim  of  the  appellant  upon 
the  motion  for  an  injunction.  That  injunction  was  denied  by  the 
court  below,  and  the  order  was  affirmed  by  this  court  upon  the  opin- 
ion of  the  court  below.  The  law  is  settled  that,  upon  an  application 
for  a  temporary  injunction,  the  court  is  not  called  upon  to  decide  as 
to  the  strict  equitable  rights  of  the  parties,  but  the  matter  rests  very 
largely  in  its  discretion,  and  if  the  court,  upon  such  a  motion,  comes 
to  the  conclusion  that  upon  the  whole  it  is  better  to  refuse  the  tem- 
porary injunction,  that  determination  does  not  necessarily  require 
that  a  final  injunction  shall  be  refused  when  the  whole  equities  of 
the  case  are  laid  open  to  the  court  upon  the  trial  of  an  issue  of  fact  or 
of  law.  Linden  v.  Hepburn,  3  Sandf.  668.  It  appears  from  the  opin- 
ion of  the  learned  justice  below,  which  was  approved  by  this  court, 
that  upon  the  motion  before  him  all  the  equities  were  denied,  and  for 
that  reason  it  was  proper  that  the  plaintiff  should  take  nothing  by 
his  motion  for  an  injunction.  So  it  appears,  also,  that  the  court  was 
not  required  th^ere  to  decide  as  to  the  constitutionality  of  the  labor 
law,  and  it  was  proper  that,  in  a  matter  which  depended  very  greatly 
upon  its  discretion,  it  should  refuse  to  overthrow  the  statute  upon  a 
question  of  its  constitutionality,  but  should  leave  that  question  to  be 
decided  upon  a  trial  of  the  case,  where  it  might  be  determined  wheth- 
er such  a  decision  was  absolutely  necessary  to  the  disposition  of  the 
action.  For  this  reason,  although  the  temporary  injunction  was  re- 
fused upon  the  case  as  it  then  appeared,  that  refusal  is  not  necessa- 


Digitized  by 


Google 


Sup.    Ot.)  POWEB    PDBLISHIKG   CO.   V.  HALL.  533- 

rilj  either  a  bar  or  a  precedent  for  a  determination  upon  a  trial, 
where  all  the  facts  which  show  that  the  plaintiff  is  not  entitled  to 
the  relief  which  he  demands  are  admitted.  For  this  reason,  the  in- 
terlocutory judgment  must  be  reversed,  with  costs,  and  the  demurrer 
overruled,  with  costs,  with  leave  to  the  defendants  within  20  days  to 
withdraw  the  demurrer  and  answer,  upon  payment  of  costs  in  this 
court  and  in  the  court  below. 

CBBIEN  and  INGRAHAM,  JJ.,  concur.    VA2f  BRUNT,  P.  J,  aad^ 
PATTERSON,  J.,  dissent. 


POWER  PUBLISHING  00.  v.  HALL  et  aL 

(Snpreme  Court,  Special  Term,  New  York  County.    March  26,  1901.) 

FluxjBBs— JoiMT  Dbbtoks— Sbrticb  of  Cokplaint  ars  Summons  afteb  Judo- 

KENT— EFPKCT. 

Code,  ?  1932,  provides  that  an  action  may  be  maintained  by  the  Judg- 
ment creditor  against  one  or  more  of  the  defendants  who  are  not  sum- 
moned In  the  original  action  to  procure  a  judgment  charging  his  or  their 
property  with  the  sum  remaining  unpaid  on  the  original  Judgment.  Held 
that,  where  the  record  did  not  show  that  one  of  three  defendants  was 
served  with  process,  the  service  of  a  copy  of  the  complaint  and  sum- 
mons on  such  defendant  after  the  entry  of  Judgment  against  his  co-defend- 
ants did  not  entitle  plaintiff  to  an  order  subjecting  such  defendant's  prop- 
erty to  the  Judgment,  since  an  action  on  the  Judgment  was  necessary  to 
charge  such  property. 

Action  by  the  Power  Publishing  Company  against  Charles  P.  Hall 
and  others.  Judgment  for  plaintiff.  Motion  by  plaintiff  for  an  or- 
der that  the  property  of  a  judgment  debtor  who  was  not  served  with 
process  be  made  subject  to  the  judgment.    Order  refused. 

William  H.  Northrup,  Jr.,  for  plaintiff. 

McADAM,  J.  The  plaintiff  recovered  a  judgment  January  30, 1901, 
against  three  defendants  jointly  on  service  of  process  against  two  of 
them,  and  the  judgment  and  docket  thereof  properly  show  that  one 
of  the  defendants  was  not  summoned.  On  March  2,  1901,  after  the 
entry  of  judgment,  a  copy  of  the  summons  and  complaint  was  served 
on  the  defendant  who  had  not  been  served  with  process.  On  the 
theory  that  the  said  defendant  is  now  in  default,  the  plaintiff  applies 
for  an  order  directing  the  clerk  to  strike  from  the  record  the  words 
"not  summoned,"  opposite  the  name  of  said  defendant,  to  the  end  that 
all  his  property  may  be  bound  by  the  judgment.  There  is  no  warrant 
for  such  practice.  Under  the  former  Code  (section  375),  when  judg- 
ment was  recovered  against  one  or  more  of  several  persons  jointly  in- 
debted upon  a  contract,  those  who  were  not  originally  summoned  to 
answer  the  complaint  might  be  summoned  to  show  cause  why  they 
should  not  be  bound  by  the  judgment  in  the  same  manner  as  if  they 
had  been  originally  summoned.  This  was  changed  by  section  1932  of 
the  present  Code,  which  provides  that  an  action  may  be  maintained  by 
the  judgment  creditor  against  one  or  more  of  the  defendants  who  were 
not  summoned  in  the  original  action,  to  procure  a  judgment  charging 
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iiifl  or  their  property  with  the  sum  remaining  unpaid  on  the  original 
judgment.  See  3  Rum.  Prac.  368;  2  Abb.  New  Prac.  p.  833,  form 
159^  The  court  must,  therefore,  decline  to  make  the  order  applied 
for. 


USB  App.  DlT.  S30.) 

BOLOONESI  et  aL  ▼.  HIRZEL  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    Marcb  22,  1901.) 

Plsading— Pbater  for  Gekebal  Damaqbb— Bill  of  Partiodi.abs — Right  of 
Defendant. 

Plaintiffs  alleged  that  defendants  were  general  agents  of  a  steamship 
•company,  and  that  defendants  engaged  plaintiffs  to  conduct  the  passenger 
business  of  the  company,  and  gave  them  the  ezclusive  control  of  such 
business,  and  agreed  to  pay  them  one-half  of  the  commission  received  by 
-defendants  as  general  agents,  and  that  defendants.  In  violation  of  the 
agreement,  refused  to  allow  plaintiffs  to  continue  to  conduct  the  passenger 
business,  whereby  plaintiffs  were  damaged  in  the  sum  of  $25,000.  fieU, 
that  the  contention  that  defendants  were  entitled  to  a  bill  of  particulars, 
specifying  the  items  composing  the  alleged  damages,  because  tbe  allega- 
tions were  broad  enough  to  Include  special  damages,  cannot  be  sustained, 
since  the  complaint  aslced  only  general  damages,  and  nothing  more  could 
be  recovered. 

Appeal  from  special  term.  New  York  county. 

Action  by  Alesandro  Bolognesi  and  others  against  Charles  F.  Hir- 
xel  and  others.  From  an  order  requiring  plaintiffs  to  furnish  a  bill 
of  particulars  or  to  stipulate  that  they  would  confine  their  claim  to 
general  damages,  plaintiffs  appeal.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BUMSEY,  FATTEBSON, 
O'BRIEN,  and  mGRAHAM,  JJ. 

Lewis  C.  Freeman,  for  appellants. 
Alfred  J.  Talley,  for  respondents. 

RUMSEY,  J.  The  action  is  brought  to  recover  damages  for  the 
breach  of  a  contract.  The  complaint  alleges  that  the  defendants 
were  the  general  agents  in  tbe  United  States  of  the  Navigazione  Gten- 
erale  Italiana,  a  steamship  company  running  lines  between  ports  of 
Italy  and  New  York;  that  they  made  a  contract  with  the  plaintiff.^ 
;by  which  the  plaintiffs  were  to  take  sole  and  exclusive  charge  of  the 
passenger  business  of  the  steamship  company,  and  do  various  things 
connected  therewith;  and  the  defendants  agreed  to  pay  them  one- 
half  of  the  commission  of  5  per  cent.,  which  the  steamship  company 
allowed  to  the  defendants  as  general  agents.  It  is  alleged  that  ou 
the  1st  of  February,  1900,  the  defendants,  in  violation  of  the  agree- 
ment, refused  to  permit  the  plaintiffs  to  continue  to  act  as  such 
agents  under  it,  and  that  since  tliat  time  the  defendants  have  acted 
as  such  in  the  place  of  the  plaintiffs.  The  thirteenth  clause  alleges 
.that,  by  reason  "of  the  conduct  of  the  defendants  and  their  breach  of 
«aid  agreement,  the  plaintiff's  have  and  will  suffer  damages  in  the 
loss  of  commissions  that  they  could  have  and  would  have  made  under 
said  agreement,  and  their  disbursements  and  expenses,  amountiu<; 
altogether  to  the  sum  of  $25,000."  The  defendants  demand  a  verified 
copy  of  the  items  and  amounts  of  which  the  damages  are  composed. 
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and  a  statement  of  the  names  of  the  persons,  with  their  places  of 
business,  the  times  when  and  the  places  where  and  the  nature  of  the 
transactions  in  connection  with  which  said  amount  is  claimed  to  have 
been  lost.  Upon  the  argument  it  was  claimed  by  the  defendants  that 
this  allegation  of  the  complaint  might  possibly  be  broad  enough  to  per- 
noit  the  plaintiffs  to  recover  special  damages.  The  plaintiffs,  on  the 
contrary,  insist  that  they  only  ask  for  and  would  only  be  allowed  to 
recover  general  damages  under  the  thirteenth  clause,  and  that,  there- 
fore, the  defendants  had  no  right  to  a  bill  of  particulars.  We  think 
that  the  contaition  of  the  plaintiffs  is  correct. 

By  the  terms  of  the  contract,  the  compensation  which  the  plaintiffs 
were  to  receive  for  their  services  was  fixed  at  one-half  of  the  com- 
missions which  the  steamship  company  paid  to  the  defendants  as  gen- 
eral agents.  That  was  the  extent  of  their  right  to  recover,  and  all 
that  they  could  be  entitled  to  under  the  contract,  and,  in  the  abselice 
of  some  facts  tending  to  show  that  they  lost  something  else  than  those 
commissions,  it  is  clear  that  for  a  breach  of  the  contract  they  could 
recover  only  the  commissions  which  they  would  have  received  if  they 
had  been  permitted  to  continue  under  it,  together  with  such  neces- 
sary expenses  as  they  were  put  to  because  they  were  no  longer  per- 
mitted to  do  the  work  the  contract  authorized  them  to  do.  There- 
fore, as  the  plaintiffs  ask  nothing  more  than  what  necessarily  arises 
from  the  breach  of  the  contract  because  the  defendants  have  received 
what  the  plaintiffs  would  have  received,  no  reason  appears  why  the 
bill  of  particulars  should  be  ordered.  Bank  v.  Hand,  9  App.  Div.  614, 
41  N.  Y.  Supp.  823. 

.  But  it  is  said  that  the  defendants  are  entitled  to  a  construction  of 
this  allegation  of  the  complaint  so  that  they  shall  not  be  surprised  on 
the  trial.  We  are  not  aware  of  any  practice  which  permits  a  party  to 
apply  at  special  term  for  a  construction  of  the  pleadings  which  shall 
be  binding  upon  the  judge  who  tries  the  case  upon  the  issues  of  fact, 
and,  if  that  were  the  only  reason  why  this  motion  was  made,  clearly 
it  should  have  been  denied.  But,  passing  that  point,  we  put  our  re- 
versal of  the  order  upon  the  ground  that  the  complaint  asks  only  for 
general  damages,  and  for  that  reason  the  defendants  were  not  enti- 
tled to  a  bill  of  particulars. 

The  order,  therefore,  must  be  reversed,  with  f  10  costs  and  disburse- 
ments, and  the  motion  denied,  with  $10  costs.    All  concur. 


@4  Misc.  Rep.  114.) 

KEENET  V.  MORSE  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    February,  1901.) 

1.   TRCSTS— JOnOMENT  AGATN8T   BkNKFICIAUY— INCOME. 

In  a  suit  by  a  judgment  creditor  to  cliiu-jre  the  Judgment  on  the  in- 
come of  a  beneficiary  in  the  hands  of  a  resident  trustee  under  the  will 
of  a  foreign  testator,  the  complaint  is  demurrable,  where  tliere  is  uo 
allegation  of  surplus  of  Income  above  the  proper  maintenance  of  the 
beneficiary. 
t.  Same— Lex  Fort. 

The  fact  that  In  the  state  of  the  former  residence  of  the  testator  the 
Income  of  a  trust  fund  is  applicable  to  the  debts  of  a  beneficiary  does 
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not  affect  the  right  of  the  beneficiary  In  New  York  to  so  much  of  the 
income  as  Is  necessary  for  his  support,  where  It  Is  sought  In  the  courts  of 
such  state  to  apply  the  income  to  his  debts. 

Action  by  Bnrtis  M.  Keeney  against  Sophia  V.  Morse  and  the 
United  States  Trust  Company,  as  trustee  of  Phoebe  J.  Cross,  deceased. 
Demurrer  to  complaint  sustained. 

Schuyler  C.  Carlton,  for  plaintiff. 
Herbert  H.  Gibbs,  for  defendant  Morse. 

LEVENTRITT,  J.  The  plaintiff  is  a  creditor  of  the  defendant 
Morse  on  a  judgment  recovered  in  this  state  on  which  the  sheriff  of 
the  county  of  New  York  has  returned  an  execution  unsatisfied.  This 
action  is  brought  to  charge  the  rents,  issues,  and  profits  of  certain 
property  held  in  trust  for  the  defendant  Morse  by  the  defendant 
United  States  Trust  Company  under  the  last  will  and  testament  of 
the  former's  mother.  The  cestui  demurs  on  the  ground  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. After  setting  forth  the  circumstances  of  the  recovery  of  the 
judgment,  the  issuance  and  return  of  the  execution  unsatisfied,  the 
complaint  recites  the  provisions  of  the  will  creating  the  trust,  whereby 
it  appears  that  the  defendant  Morse  should  receive  during  her  life 
the  interest  or  income  upon  bonds  and  securities  amounting  at  their 
par  value  to  the  sum  of  $221,250.  Further  allegations  show  that  the 
trustee  qualified,  possessed  itself  of  the  corpus  of  the  trust,  entered 
upon  its  administration,  and  that  the  defendant  Morse,  as  a  conse- 
quence, receives  annually  the  simi  of  $15,000,  less  the  trustee's  com- 
missions. It  is  further  alleged  that  the  defendant  Morse  is  a  widow; 
that  her  children  are  of  full  age,  are  in  receipt  of  independent  in- 
comes, and  that  there  is  no  one  dependent  on  her  for  support;  that 
her  mother  was  a  resident  of  the  state  of  Rhode  Island,  where  the 
will  was  made  and  probated;  that  there  is  no  statute  of  uses  and 
trusts  in  Rhode  Island;  and  that  the  highest  court  of  that  state  baa 
construed  the  law  there  applicable  to  be  that  the  whole  of  the  in- 
come of  the  trust  fund  is  subject  to  the  claims  of  creditors.  Bie 
concluding  averment  of  the  pleading  is  that  the  accrued  income  of 
the  trust  fund  is  in  excess  of  the  amount  necessary  for  the  payment 
of  the  trustee's  commissions.  There  is  no  allegation,  either  directly 
or  by  implication,  of  any  surplus  of  income  over  and  above  such  sum 
annually  as  is  necessary  for  the  maintenance  and  support  of  the  de- 
fendant Morse  according  to  her  station  in  life.    . 

I  am  of  opinion  that  the  demurrer  is  good.  The  complaint  evi- 
dently proceeds  upon  the  theory  that  the  law  of  Rhode  Island  gov- 
erns the  extent  of  the  plaintiff's  recovery,  and,  accepting  the  alle- 
gations as  true,  this  action  would  result  in  charging  the  entire  trust 
fund  with  the  payment  of  the  judgment.  It  is  evident,  however, 
that  the  law  of  the  forum  must  control  the  amount  of  recovery.  The 
trust  fund  is  here.  The  trustee  is  a  domestic  corporation  conduct- 
ing its  business  in  this  state.  The  judgment  was  recovered  here. 
The  plaintiff  invokes  the  aid  of  this  court  to  grant  him  relief.  It 
is  essentially  a  question  of  remedy,  and  therefore  the  plaintiff  can 
recover  no  more  than  is  permitted  by  our  laws.    The  testatrix  has 
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advisedly  directed  administration  of  a  part  of  the  trust  fund  in  this 
state,  and  has  thus  made  it  liable  to  such  charges  as  may  arise 
against  it  here.  The  plaintiff's  right  arose  here,  he  seeks  its  en- 
forcement here,  and  all  questions  touching  the  remedy  directed 
against  a  fund  located  here  must  be  determined  by  our  laws.  It  is 
well  settled  by  statute  and  decision  that  where  a  trust  is  created 
to  receive  the  rents  and  profits,  whether  of  realty  or  personalty,  the 
surplus  beyond  the  sum  necessary  for  the  maintenance  and  support 
of  the  beneficiary  is  liable  to  the  claims  of  creditors  in  the  same 
manner  as  other  .property  which  cannot  be  reached  by  execution. 
Birdseye's  Kev.  St.  (2d  Ed.)  p.  2613,  §  78;  Williams  v.  Thorn,  70 
N.  Y.  270;  Graff  v.  Bonnett,  31  N.  Y.  9;  ToUes  v.  Wood,  99  N.  Y. 
616, 1  N.  E.  251;  Howard  v.  Leonard,  3  App.  Div.  277,  38  N.  Y.  Supp. 
363.  This  being  so,  it  is  incumbent  upon  the  plaintiff  to  show  by 
proper  averment  that  such  surplus  existed.  The  interest  of  the  cestui 
in  this  property  being  subject  to  the  claims  of  creditors  only  in  a 
particular  contingency, — the  existence  of  a  surplus, — ^no  inference 
can  be  drawn  of  its  existence,  but  there  must  be  positive  averment  to 
that  effect.  Graff  v.  Bonnett,  su^hb;  Bramhall  v.  Ferris,  14  N.  Y. 
41.  In  determining  the  amount  of  income  in  a  given  case  neces- 
sary for  maintenance  and  support,  regard  will  have  to  be  had  for 
the  station  in  life,  the  social  standing,  and  the  accustomed  manner 
of  living  of  the  party  both  before  and  since  the  income  was  provided. 
Howard  v.  Leonard,  supra.  This  complaint  is  drawn  on  tlie  theory 
that  the  entire  fund  can  be  reached.  In  that  form  the  pleading  is 
bad.  It  mnst  be  revised  by  averments  showing  the  indicated  facts 
which  are  prerequisite  to  any  recovery. 
Demurrer  sustained,  with  leave  to  plead  over  on  payment  of  costs. 


134  Misc.  Rep.  133.) 

MARKELL  et  al.  v.  HILL  et  al. 

(Supreme  Court,  Special  Term,  Onondaga  County.    February,  1901.) 

1.    ASSIGNMEKT  FOB  BENEFIT  OF   CREDITORS — FRAUDULENT    JUDQMBST — ACTION 

TO  Set  Abide. 

A  Judgment  creditor  of  an  estate  which  has  been  assigned  for  the  ben- 
efit of  creditors  may  sue  to  set  aside  a  fraudulent  Judgment,  where  the 
complaint  alleges  that  the  assignee  refuses  to  sue  after  demand,  or  is  a 
party  to  the  fraud. 

9l  Same— PowERa  of  Assignee. 

A  general  assignee  for  creditors  In  an  action  against  the  estate  may  ei- 
ther compromise  the  claim,  or  answer  and  admit  the  truth  of  such  al- 
legations as  he  Icnows  to  be  correct. 

t.  Same. 

Where  a  guardian  of  Infants  dies  insolvent  and  Indebted  to  their  es- 
tates, and  his  surviving  partner  maives  a  general  assignment  of  the  as- 
sets of  the  firm  to  one  who  is  a  surety  on  the  guardian's  bond,  and  the 
assignee  receives  moneys  of  the  infants,  and  permits  judgment  to  be 
recovered  against  himself  therefor  by  the  administrators  of  the  guard- 
ian, after  admission  of  the  allegations  of  their  complaint  and  a  trial, 
Judgment  creditors  of  the  firm  to  which  the  guardian  belonged  can  sue 
to  set  the  Judgment  aside,  though  there  has  been  no  actual  fraud,  as 
the  general  assignee  has  allowed  a  recovery  of  the  judgment  against 
him,  which  reduced  the  fund  belonging  to  the  estate,  and  relievea  such 
assignee  of  bis  liability  as  surety  for  the  guardian. 
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i.  Save— Removai.  of  Assignee. 

An  assignee  for  the  benefit  of  creditors  will  not  be  removed  at  the  suit 
of  creditors  because  he  suffered  Judgment  on  a  valid  claim  against  tlie 
•state,  where  no  fraud  or  fraudulent  Intent  was  shown. 

Action  by  James  Markell  and  others  against  B.  Munro  Hill  and. 
others  to  set  aside  a  judgment  in  favor  of  the  j^aintiffs  entered  in, 
an  action  by  0.  J.  Rodger  and  A.  D.  Lewis,  administrators,  against 

D.  Munro  HilL    Judgment  for  plaintiffs. 

Lewis  &  Crowley,  for  plaintiffs. 
Homer  &  Waldo  Weston,  for  defendants. 

ANDREWS,  J.  William  C.  Rodger  died  at  Jordan,  N.  Y.,  on  Jana- 
aiy  2,  18U8.  At  that  time  he  was  a  member  of  the  firm  of  Rodger 
&,  Co.,  which  conducted  a  banking  business  in  the  Tillage,  and  also 
of  the  firm  of  W.  C.  Rodger  &  Co.,  coal  dealers.  Shortly  after  his 
death  the  surviving  partner  of  the  firm  of  Rodger  &  Co.,  one  Robert 

E.  Greene,  made  a  genei-al  assignment  for  the  benefit  of  creditors 
of  the  firm  assets  to  the  defendant  D.  Munro  Hill.  About  the  same 
time  the  defendants  C.  Julia  Rodger  and  Alfred  D.  Lewis  were  ap- 
pointed administrators  of  the  individual  estate  of  the  deceased.  Mr. 
Homer  Weston,  of  Syracuse,  N.  Y.,  was  retained  by  the  administra- 
tors to  act  as  their  attorney.  For  some  years  he  had  been  the  per- 
sonal attorney  of  Mr.  Hill,  and  after  the  assignment  he  was  requested 
by  the  latter  to  act  for  him  in  the  matters  arising  out  of  tliat  trans- 
action. He  agreed  to  do  so,  upon  the  express  imderstanding,  how- 
ever, that,  if  any  question  should  arise  in  which  the  interests  of  the 
assignee  and  the  administrators  were  antagonistic,  he  should  ap- 
pear for  the  latter.  Some  time  before  the  death  of  Mr.  Rodger  the 
heirs  of  a  Mrs.  Blair  had  begun  an  action  to  partition  certain  real 
estate  of  which  she  died  seised.  Six  of  these  heirs  were  infants,  and 
Mr.  Rodger  was  appointed  their  guardian.  He  gave  the  usual  bonds, 
and  on  three  of  these  bonds  Mr.  Hill,  with  others,  was  a  surety.  The 
action  resulted  in  a  sale,  and  the  shares  of  the  infants  in  the  pro- 
ceeds, in  the  form  of  six  checks,  were  turned  over  to  Mr.  Rodger 
about  December  23,  1897.  They  were  made  payable  to  his  order  as 
guardian  of  the  several  infants,  and  amounted  to  the  sum  of  |12,445.75. 
One  of  these  checks,  for  the  sum  of  $2,767.94,  was  deposited  on  De- 
cember 28th  in  the  Rodger  &  Co.  bank,  either  to  the  credit  of  W. 
C.  Rodger  &  Co.,  or  to  the  credit  of  one  of  the  several  other  flmis 
of  which  Mr.  Rodger  was  a  member.  A  second  check  was  deposited 
in  the  State  Bank  of  Syracuse  to  the  credit  of  W.  C.  Rodger  &  Co., 
and  the  proceeds  seem  to  have  remained  there  at  the  time  of  Mr. 
Rodij;er'8  death.  Three  more  of  the  checks,  amounting  to  |2,7G7.94, 
fl,037.!)8,  and  |2,0(i5.y8,  respectively,  he  sent  to  Syracuse  by  his  son. 
They  were  there  discounted,  and  there  was  returned  to  him  on  De- 
cember 27th  $5,871.90  in  cash.  This  amount  Mr.  Rodger  wrapped 
in  a  bundle,  and  laid  in  the  safe  of  W.  Cv  Rodger  &  Co.  Among 
the  defendants  in  the  partition  action  were  two  adults, — ^Mrs.  Fanny 
Blair  and  Mrs.  Howe.  Their  checks  had  also  been  received,  and  had 
been  deposited  by  them  to  their  own  credit  in  the  bank  of  Rodger  & 
Co.    On  December  twenty-eiglith  they  desired  their  money.    They 
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gave  Mr.  Rodger,  therefore,  their  own  checks  on  Kodgcr  &  Co.,  for 
aboat  f  1,500  and. $1,800,  respectively,  and  in  return  he  paid  thent 
those  amounts  in  cash  out  of  the  15,871.90  package.  Instead  of 
placing  these  checks  with  the  balance,  he  deposited  them  to  the  credit 
of  W.  C.  Bodger  &  Co.,  in  the  Bodger  &  Ca  bank.  Certain  other 
amounts  out  of  this  same  package  vr.ere  deposited  by  him  to  the  credit 
of  the  same  account,  until  at  the  time  of  his  death  there  was  a  bal- 
ance of  only  |2,000  in  cash  remaining.  This  subsequently  was  handed 
over  to  the  defendant  HilL  At  the  time  of  Mr.  Rodger's  death  he 
personally  had  a  credit  with  Bodger  &  Co.  of  $9,208.03,  while  the  ac- 
count of  W.  C.  Bodger  &  Co.  was  overdrawn  to  the  extent  of  $7,800. 
Both  Bodger  &  Co.  and  Mr.  Rodger  individnaUy  were  insolvent. 
After  Mr.  Rodger's  death,  his  administrators,  on  behalf  of  the  iufant 
whose  check,  as  has  been  said,  was  deposited  with  the  State  Bank, 
demanded  its  amount  of  that  bank,  and  after  some  investigation  it 
was  paid  to  them.  Subsequently,  and  in  August,  1808,  the  question 
seems  to  have  arisen  whether  or  not  the  five  infants  who  had  not  re- 
ceived their  property  were  not  equally  entitled  to  receive  the  amount 
of  their  respective  checks,  less  their  proportion  of  legal  expenses, 
from  the  assets  of  Rodger  &  Co.  The  administrators  of  Mr.  Rodger's 
estate  thereupon,  after  a  demand  upon  the  assignee,  bej^an  an  action 
to  recover  the  sums  due  the  several  infants.  The  complaint  set  forth 
the  facts  substantially  as  they  have  been  here  stated,  and,  in  addi- 
tion, stated  that  the  sixth  check  had  been  turned  over  to  the  plain- 
tiffs' attorneys  in  the  partition  action  for  their  services,  and  that 
the  infant  in  whose  favor  it  was  drawn  had,  therefore,  a  claim  upon 
the  amount  deposited  for  the  others.  Upon  these  facts  it  was  sought 
to  recover  from  Mr.  HUl  the  $3,000  given  to  him  individually,  "and 
from  him  as  assignee  the  sum  of  $(>, 1.32.03,  alleged  to  be  the  proceeds 
of  these  infants'  property,  which  had  gone  to  swell  the  apparent  as- 
sets of  the  bank.  This  action  was  begun  through  Mr.  Weston.  It 
is  apparent  that  the  action,  if  successful,  would  relieve  Mr.  Hill  of 
his  liability  on  the  guardian's  bonds.  This  fact  Mr.  Weston  and  Mr. 
Lewis  knew.  Mr.  Ilill  was  also  the  brother-in-law  of  Mrs.  Rodger. 
But  these  facts,  Mr.  Weston  testifies,  had  no  relation  to  the  action. 
It  was  brought,  he  says,  without  solicitation  or  request  on  the  part  of 
Mr.  Hill,  and  not  for  the  purpose  of  relieving  him  from  liability,  but 
because  he  (Weston)  was  familiar  with  the  facts,  and  from  those  facts 
he  believed  but  one  legal  result  could  follow.  Mr.  Lewis  also  says 
that  the  action  was  brought  by  him  independently,  in  good  faith,  and 
without  consultation  or  arrangement  with  Mr.  Hill.  Mr.  Hill  is  less 
definite.  He  probably  wanted  the  action  brought,  he  says,  but  he 
would  not  say  he  had  anything  more  to  do  with  having  the  action 
commenced  than  the  other  bondsmen.  He  laiew  the  result  would  be 
to  relieve  him  as  a  bondsman.  He  also  seems  at  one  time  to  have 
admitted  that  he  was  instrumental  in  having  the  action  brought, 
but  on  the  present  trial  says  he  thinks  he  was  not.  He  says  also 
he  did  not  give  any  directions  about  bringing  the  action.  Alter  the 
demand  was  made  upon  him,  however,  and  while  the  complaint  was 
being  prepared  he  did  consult  Mr.  Weston  on  the  subject,  and  was 
told  that  the  latter  could  not  represent  him,  as  his  interests  as  as- 
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aignee  were  opposed  to  those  of  the  administratora  After  some  dis- 
CQBBion  of  the  names  of  different  attoi-nejs,  Mr.  Weston  adrised  him 
to  apply  to  Mr.  Giles  B.  Everson,  saying  that  he  was  a  capable  at- 
torney, and  one  who  would  be  reasonable  in  his  charges.  Mr.  Hill 
was  not  acquainted  with  Mr.  Everson,  but  seems  to  have  assented, 
and  to  have  left  the  matter  in  Mr.  Weston's  hands.  He  was  then 
served  with  the  complaint  in  Mr.  Weston's  office.  Mr.  Weston  there- 
upon telephoned  Mr.  Everson  that  he  had  a  client  for  him  in  an  im- 
portant matter,  and  asked  him  if  he  could  attend  to  it.  Mr.  Ever- 
son replied  that  he  was  busy,  and  thereupon  Mr.  Weston  offered  to 
draw,  and  did  draw,  the  answer  to  be  interposed  by  3lr.  Hill.  This 
answer  admitted  all  of  the  allegations  of  the  complaint,  and  then  sub- 
mitted the  rights  of  the  defendant  to  the  judgment  of  the  court. 
The  answer  was  sent  over  to  Mr.  Everson's  office,  and  read  over  by 
the  latter.  He  never  saw  Mr.  Hill  until  much  later,  but  he  made 
some  inquiries  of  Mr.  Weston  as  to  whether  the  facts  admitted  were 
true  or  not,  and  whether  Mr.  Weston  had  proof  to  sustain  the  alle- 
gations of  the  complaint,  and  to  both  questions  received  satisfactory 
assurances.  The  answer  was  thereupon  signed  by  him,  was  verified 
by  Mr.  Hill,  and  served  upon  Mr.  Weston. 

Upon  the  pleadings  so  framed,  the  issues  came  on  for  trial  before 
Mr.  Justice  McLENNAN.  The  only  proof  offered  was  a  formal  stip- 
ulation of  the  attorneys  as  to  the  identity  of  the  Viola  Blair  men- 
tioned in  the  complaint  with  the  Viola  Howe  who  made  the  deposit 
in  the  Rodger  &  Co.  bank,  and  as  to  the  interest  upon  various  sums. 
The  attention  of  the  court  was  not  drawn  to  the  fact  of  Mr.  Hill's 
liability  as  bondsman.  Judgment  was  thereupon  directed  upon  this 
stipulation,  and  upon  the  admissions  contained  in  the  answer,  in 
favor  of  the  plaintiff,  directing  the  defendant,  out  of  the  assets  of 
Rodger  &  Co.,  to  pay  over  to  the  infants  the  various  sums  alleged  to 
be  due.  Such  a  judgment  was  entered,  and  has  since  been  complied 
with. 

Upon  this  state  of  facts,  the  plaintiffs  in  the  present  action,  who 
are  judgment  creditors  of  Rodger  &  Co.,  claim  that  such  judgment  is, 
as  to  them,  collusive  and  fraudulent.  It  was  the  result  of  untrue  ad 
missions  made  by  Mr.  Hill  for  the  purpose  ef  protecting  himself  as 
bondsman.  In  making  such  admissions,  he  was  unfaithful  to  his 
duties  as  trustee  for  the  creditors  of  Rodger  &  Co.  The  true  facts 
were  concealed  from  the  court.  They  therefore  ask  that  the  judg- 
ment be  set  aside;  that  the  defendants  Hill,  Lewis,  and  C.  Julia 
Rodger,  individually,  and  as  assignee  and  administrators,  be  required 
to  return  the  moneys  paid  over  in  compliance  with  its  provisions; 
and  that  the  defendant  Hill  be  removed  as  assignee. 

There  seems  to  be  no  claim  made  that  the  complaint  does  not  state 
facts  sofQcient  to  constitute  a  cause  of  action.  Indeed,  it  could  not 
be;  for,  apparently,  it  is  well  settled  that  the  creditor  of  an  assigned 
estate  may  himself  bring  suit,  in  aid  of  the  assignment,  to  set  aside 
a  collusive  or  fraudulent  judgment,  where  it  is  alleged  either  that 
the  assignee,  after  demand  made,  has  refused  to  sue,  or  that  he  is  a 
party  to  the  fraud.  Spelman  v.  Freedman.  130  N.  Y.  421,  29  N.  E. 
765;  Bank  v.  Leggett,  51  N.  Y.  552;  Kendall  v.  Mellen  (Sup).  13  N. 
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Y.  Sappk  207.  The  defendantB  do  urge,  however,  that  there  is  no 
proof  of  fraudulent  intent  or  collusion  on  the  part  of  any  of  the 
parties  to  the  judgment  which  it  is  here  sought  to  set  aside,  or  on 
the  part  of  any  of  their  attorneys.  In  this  I  think  they  are  right. 
In  view  of  all  tiie  circumstances,  I  have  no  doubt  that  they  all  acted 
with  the  utmost  good  faith.  Further,  in  view  of  the  decision  of  this 
court  in  the  case  of  Blair  v.  Hill  (Sup.)  63  N.  Y.  Supp.  670,  and  of 
the  court  of  appeals  in  Be  Holmes,  53  N.  E.  1126, — ^both  matters  aris- 
ing out  of  the  transactions  of  Mr.  Bodger, — their  views  of  the  legal 
aspects  of  the  controversy  between  the  trustee  and  the  administra- 
tors may  be  correct.  Still  this  does  not  quite  meet  the  diflSculty. 
It  is  undoubtedly  true  that  the  assignee,  under  a  general  assignment, 
in  this  state,  is  not  bound  to  litigate  every  claim  made  against  such 
estate.  If  he  is  satisfied  of  its  correctness,  and  deems  that  a  defense 
would  entail  useless  expense,  he  may  undoubtedly  compromise  or  neg- 
lect to  defend  an  action  brought  to  enforce  such  claim.  Coyne  v. 
Weaver,  84  N.  Y.  386.  If  he  may  neglect  to  defend  such  action,  he 
may  go  further,  and  in  his  answer  may  admit  the  truth  of  such  alle- 
gations in  a  complaint  against  him  as  he  knows  to  be  truly  stated, 
and  there  is  no  reason  why  a  court  of  equity  may  not  render  judg- 
ment upon  such  pleadings  when  th^  come  before  it  in  the  same  man- 
ner as  would  be  done  by  it  in  any  case.  But  certain  other  principles 
are  at  least  equally  well  established.  A  trustee  may  not,  without 
the  knowledge  of  his  cestui  que  trust,  so  deal  with  the  trust  estate 
as  to  gain  directly  or  indirectly  any  private  advantage.  If  he  does,  the 
latter  may,  when  the  facts  come  to  his  knowledge,  avoid  the  transac- 
tion. This  is  his  absolute  right.  It  is  no  defense  to  say  that  the  re- 
sult was  beneficial  to  him;  that  the  act  was  done  in  good  faith;  that 
there  was  no  evil  design.  The  law  requires  a  trustee  to  be  beyond 
suspicion.  It  designs  to  relieve  him  from  temptation.  It  aims  to 
secure  to  the  beneficiary  his  best  services,  unhampered  by  even  the 
shade  of  prejudice  or  self-interest  that  might  arise  were  his  interests 
opposed  to  those  of  his  ward.  Therefore  it  sets  its  seal  of  disapproval 
upon  any  contract,  or  any  act  by  which  the  private  interests  of  the 
trustee  are  subserved  at  the  expense  of  the  trust  estate.  The  court 
of  appeals  has  well  stated  this  rule  in  Munson  v.  Bailroad  Co.,  103 
N.  Y.  58-73,  8  N.  E.  355-358.  "We  are  of  opinion,"  it  says,  "that  the 
contract  of  September  14,  1875,  is  repugnant  to  the  great  rule  of  law 
which  invalidates  all  contracts  made  by  a  trustee  or  fiduciary,  in  which 
he  is  personally  interested,  at  the  election  of  the  party  he  represents. 
*  •  •  The  law  permits  no  one  to  act  in  such  inconsistent  relations. 
It  does  not  stop  to  inquire  whether  the  contract  or  transaction  was 
fair  or  unfair.  It  stops  the  inquiry  when  the  relation  is  disclosed, 
and  sets  aside  the  transaction  or  refuses  to  enforce  it,  at  the  instance 
of  the  party  whom  the  fiduciary  undertook  to  represent,  without  un- 
dertaking to  deal  with  the  question  of  abstract  justice  in  the  particu- 
lar case.  It  prevents  frauds  by  making  them,  as  far  as  may  be,  im- 
possible, knowing  that  real  motives  often  elude  the  most  searching 
inquiry;  and  it  leaves  neither  to  judge  nor  jury  the  right  to  determine, 
upon  a  consideration  of  its  advantages  or  disadvantages,  whether  a 
contract  made  under  such  circumstances  shall  stand  or  fall."    Pome- 
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roy,  in  his  Equity  Jnrispradence,  at  Bection  957,  distinguishes  two 
classes  of  cases.  The  first  are  ttiose  instances  in  which  the  trustee 
and  the  beneficiary  consciously  negotiate  with  each  other,  and  th«pe 
results  from  their  dealings  some  conveyance  or  contract  or  gift. 
Here  the  transaction  is  not  necessarily  voidable.  It.  may  be  valid. 
The  second  class  includes  those  cases  in  which  one  party,  purporting 
to  act  in  his  fiduciary  character,  deals  with  himself  in  his  private  and 
personal  character,  without  the  knowledge  of  his  beueftciary.  Such 
transactions  are  voidable  at  the  suit  of  the  beneficiary,  and  not  merely 
presumptively  or  prima  facie  invalid.  The  same  author,  at  section 
1075,  says: 

"Absolute  and  most  Bcrupalons  good  faith  Is  tbe  very  essence  of  the  tms- 
tee's  obligation.  The  first  and  principal  duty  arising  from  this  fldBciary  rela- 
tion 18  to  act  in  all  matters  of  the  trust  wholly  for  the  ben^t  of  the  benefi- 
ciary. The  trustee  is  not  permitted  to  manage  the  affairs  of  the  trust  or  to 
deal  with  the  trust  property  so  as  to  gain  any  advantage,  directly  or  indirectly, 
for  himself,  beyond  his  lawful  compensation." 

Again,  at  section  1077,  Mr.  Pomeroy  says  that  a  trustee  or  other 
fiduciary  owes  an  undivided  duty  to  his  beneficiary,  and  cannot  place 
himself  in  any  position  which  will  subject  him  to  conflicting  duties, 
or  expose  him  to  the  temptation  of  acting  contrary  to  the  best  inter- 
ests of  his  cestui  que  trust.  The  most  important  phase  of  this  rule 
is  that  which  forbids  trustees  and  all  other  fiduciaries  from  dealing 
in  their  own  behalf  with  respect  to  matters  involved  in  the  trust,  and 
this  prohibition  operates  irrespectively  of  the  good  faith  or  bad  faith 
of  such  dealing. 

Chaplin,  in  his  woiic  on  Express  Trusts  and  Powers,  at  section 
193,  is  equally  explicit.  It  is  the  duty,  he  says,  of  the  trustee,  in  his 
dealings  with  the  trust  property,  to  look  solely  to  the  best  interests 
of  the  beneficiary,  and  to  refrain  from  seeking  personal  advantage. 
It  is  one  of  the  great  roles  of  law  that  all  contracts  made  by  a  trustee 
or  fiduciary,  in  which  he  is  personally  interested,  are  invalid  at  the 
election  of  the  party  he  represents.  The  value  of  the  rule  lies,  to  a 
great  extent,  in  its  stubbornness  and  inflexibility.  Its  rigidity  gives 
it  one  of  its  chief  uses  as  a  preventive  or  discouraging  influence,  be- 
cause it  weakens  the  temptation  to  dishonesty  or  unfair  dealing  on 
the  part  of  the  trustee,  by  vitiating,  without  attempt  at  discrimina- 
tion, all  transactions  in  which  he  assumes  the  dual  character  of  prin- 
cipal and  representative.  The  intrinsic  faiimess  of  the  given  trans- 
action is  immaterial. 

An  instance  of  the  application  of  this  rule  is  found  in  Ellas  v. 
Schweyer.  17  Misc.  Rep.  707,  40  N.  Y.  Supp.  906.  Here  the  defendant, 
as  a  trustee,  in  connection  with  another,  held  certain  shares  of  stock 
in  a  corporation.  Coveting  the  presidency,  with  its  salary,  he  so 
manipulated  this  stock  as,  by  the  aid  of  the  minority  stockholders,  to 
gain  this  position.    Judge  Pryor  said: 

"Not  only  did  fidelity  to  his  trust  exact  of  defendant  to  employ  the  power 
of  the  stock  he  held  to  secure  a  corporate  administration  In  its  interest,  bm 
the  same  obligation  forbade  him,  also,  to  assume  a  relation  in  which  a  motive 
of  personal  gain  might  operate  to  seduce  him  from  his  duty  as  trustee. 
•  *  •  A  stocldioWiT  in  his  own  right  may  vote  himself  Into  offlce,  because 
in  so  voting  he  violates  no  fiduciary  obligation;    while  a  trustee  of  stoclc,  in 
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voting  for  himself.  Bets  Iiis  personal  Interest  in  omtositlon  to  the  interest  of  Iiis 
trust.  In  the  election  of  directors  the  beuefidarlea  of  the  trust  were  entitled 
to  the  tinblaaed  judgment  of  their  representative,  and  he  had  no  right  to  sub- 
ject that  judgment  to  the  sinister  influence  of  selMnterest  If  It  be  argued," 
the  court  adds,  "that  the  defendant  voted  for  himself  in  the  honest  belief 
that  he  waa  the  fittest  incumbent  of  the  office,  the  obvious  answer  is  that  no 
man  is  allowed  to  be  a  Judge  in  his  own  cause,  and  that  the  vanity  of  the  indi- 
vidual shall  not  corrupt  the  Impartiality  of  the  trustee.  •  •  •  The  essen- 
tial fact  is  conspicuous,  that  the  defeudant  abused  his  position  and  power  as 
trustee  to  secui-e  an  emolument  at  the  expense  of  the  trust  estate." 

In  the  caae  at  bar  the  defendant  Hill  had  plainly  an  interest  adverse 
to  that  of  the  creditors  of  the  assigned  estate,  whom  he  represented 
as  trustee.  As  a  bondsman  for  the  guardian,  who  was  claimed  to  have 
dissipated  or  lost  the  proi^erty  of  these  infants,  it  was  important  for 
him  that  their  loss  ahoold  be  made  good.  As  representing  the  credit- 
ors of  Rodger  &  Co.,  it  was  his  duty  to  protect,  so  far  as  i^saible,  the 
integrity  of  the  assigned  estate.  Under  the  circumstances,  he  should 
not  allow  a  judgment  to  be  taken  against  himself  by  default  without 
some  notice  to  those  interested.  Clearly,  he  had  still  less  right,  by 
an  afllrmative  act,  to  pot  the  execntors  of  Mr.  Rodger  in  a  position 
where  they  could  obtain  the  judgment  desired  without  making  any 
proof  whatever.  The  defendants  claim  that  the  facts  upon  which  the 
judgment  is  based  are  true  facts,  and  that  their  trathf  ulness  has  not 
been  impeached  in  the  present  action.  Very  likely  this  is  so,  but, 
whether  true  or  false,  the  trustee  had  no  right  to  admit  them  in  a  case 
where  such  admission  would  inure  to  his  own  advantage,  and  to  the 
disadvantage  of  those  he  represented.  It  may  be  said  that  such  a  rule 
is  impracticable.  When  a  verified  complaint  is  served,  the  defendant 
must  either  answer  or  submit  to  default.  If  he  answers,  the  answer 
must  be  verified,  and  must  consequently  concede  such  facts  as  he 
knows  are  true.  But  in  such  a  case  he  should,  at  least,  do  this.  He 
should  submit  to  the  court  a  full  and  complete  statement  of  the  facts 
showing  his  personal  interest  in  the  litigation,  and  comply  with  such 
directions  in  regard  to  notifying  his  beneficiaries  of  the  pending  ac- 
tion or  safeguarding  their  interest  in  other  ways  as  may  be  imposed 
upon  him. 

My  attention  is  called,  to  cases  bearing  upon  the  conclusiveness 
of  adjudications,  and  the  claim  is  made  that  the  judgment,  such 
as  the  one  at  issue,  is  just  as  conclusive  and  just  as  bindinj?  as 
if  it  had  been  the  result  of  tedious  and  stubborn  litigation.  A  judg- 
ment by  defatilt,  or  one  by  confession,  or  one  entered  upon  the  coucttl- 
ed  facts  is  undoubtedly  "attended  with  the  stime  legal  consequences 
as  if  there  had  been  a  verdict  for  tlie  plaintiff.  There  exists  no  solid 
distinction  between  a  title  confessed  and  one  tried  and  determined." 
Freem.  Judgm,  (4th  Ed.)  §  330;  Henriques  v.  Yale  University,  28 
App.  Div.  354-35S,  51  N.  Y.  Supp.  2SL  In  an  attempt  to  impeach  or 
set  aside  such  a  judgment  for  fi-aud,  precisely  the  same  rules  apply  as 
in  an  attempt  to  gain  relief  with  regard  to  any  judgment  of  the  cour-t. 
Yet  this  statement  of  the  law  would  appear  to  have  no  bearing  upon 
the  matter  at  issue  in  this  case.  Any  judgment,  whether  entered 
upon  confession  or  after  litigation,  any  contract,  any  act  between  the 
parties,  may  be  impeached  and  set  aside  on  the  ground  of  fraud,  and 
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that  is  the  charge  in  this  case.  There  was  no  fraud,  as  I  bare  found, 
in  the  way  of  an  existence  of  any  evil  intent,  nor  can  any  fraud  be 
implied  from  the  mere  fact  that  the  judgment  rests  upon  conceded 
facts;  for  it  has  been  held  that,  where  a  judgment  is  entered  for  debt 
justly  due  and  owing,  the  fact  that  it  was  entered  upon  an  offer  to 
allow  it,  or  upon  concessions  contained  in  an  answer,  does  not  render 
it  collusive  in  any  sense  which  allows  another  creditor  to  interfere. 
Watch  Co.  v.  Hodenpyl,  135  N.  Y.  430,  32  N.  E.  239.  The  fraud  which 
exists  is  simply  that  fraud  which  the  law  implies  at  the  request  of  a 
beneficiary,  because  of  the  relation  existing  between  the  parties.  It 
-  is  what  is  known  as  "constructive  fraud,"  and  it  is  equally  as  available 
to  the  plaintiffs  in  this  case  as  if  they  had  proved  actual  ill  conduct  on 
the  part  of  their  trustee. 

The  defendants  have  cited  various  cases,  of  which  Qeyer  v.  Snyder, 
140  N.  Y.  394,  34  N.  E.  784,  is  an  example,  where,  in  a  transaction 
between  a  trustee  and  his  beneficiary,  the  mere  fact  of  the  trust  rela- 
tion was  held  to  be  insufficient  to  show  the  invalidity  of  the  transac- 
tion. These  cases  have  no  application  to  such  a  transaction  as  the 
one  at  bar.  They  come  under  the  first  class  distinguished  by  Mr. 
Pomeroy.  The  contract  or  gift  is  not  necessarily  invalid,  but  where 
the  trustee  has,  for  instance,  bought  an  interest  in  the  trust  property 
for  an  inadequate  price,  then  the  burden  is  thrown  upon  him  of  prov- 
ing his  good  faith.  In  the  case  at  bar  the  trustee  was  not  dealing  at 
arm's  length  with  his  beneficiary.  He,  without  the  knowledge  of  such 
beneficiary,  was  dealing  with  a  third  person,  and  by  such  dealing  was 
obtaining  a  private  advantage.  When  such  is  the  case,  mere  proof 
of  the  transaction  is  sufQcient  to  justify  its  repudiation,  and  nothings 
more  is  required.    The  burden  of  proof  has  been  fully  met. 

In  view  of  my  finding  that  no  fraud  or  collusion  has  been  affirma- 
tively shown  to  have  existed  on  the  part  of  the  defendants  or  their  at- 
torneys, it  is  necessary  to  notice  another  line  of  authorities  cited  by 
the  defendants.  One  of  such  cases  is  Boss  v.  Wood,  70  N.  Y.  8. 
There  it  was  held  that: 

"The  fraud  which  will  Justify  equitable  Interference  In  setting  aside  a  Judg- 
ment or  decree  must  be  actual  and  positive,  not  merely  constructive.  It  must 
be  fraud  occurring  In  the  concoction  or  procurement  of  the  Judgment  or  de- 
cree, which  was  not  known  to  the  party  at  the  time,  and  for  not  knowing 
which  he  Is  not  chargeable  with  negligence." 

This  rule  is  cited  with  approval  in  Mayor,  etc.,  v.  Brady,  115  N.  Y. 
599-617,  22  N.  E.  237,  and  is  repeated  in  other  language  in  Ward  v. 
Town  of  Southfield,  102  N.  Y.  287,  6  N.  E.  660.  The  court  here  say 
that: 

"Before  a  regular  Judgment  can  be  thus  assailed,  the  proof  should  be  dear 
and  very  satisfactory.  It  Is  not  sufBcicnt  merely  to  raise  a  suspicion,  or  to 
show  what  Is  sometimes  called  'constructive  fraud,'  but  there  must  be  actual 
fraud.  There  must  be  by  one  party  a  false  and  fraudulent  representation  or  a 
fraudulent  aflSrmative  act,  or  a  fraudulent  concealment  of  a  fact  for  the  pur- 
pose of  obtaining  an  undue  and  an  unjust  advantage  of  the  other  party,  and 
procuring  an  unjust  and  unconscionable  Judgment." 

It  is  sufficient  to  say  that  these  cases  are  all  brought  between  the 
parties  to  the  original  judgment,  and  their  statement  tiiat  constructive 
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fraud  is  not  a  sufficient  basis  for  an  action  to  set  aside  a  jadgment  i» 
not  in  any  way  applicable  to  a  case  like  the  present. 

So  far  as  the  defendant  Hill  is  concerned,  therefore,  I  must  find 
that  the  judgment  should  be  set  aside.  A  like  finding  is  required  with 
regard  to  the  defendants  Lewis  and  C.  Julia  Kodger.  How  much 
they,  and  particularly  how  much  Mrs.  Rodger,  knew  of  the  transaction, 
is  not  clearly  apparent;  but  they  were  represented  therein  by  an  at- 
torney who  was  acquainted  at  the  time  with  all  the  facts,  and  his 
knowledge  must  be  imputed  to  bis  clients.  But,  so  far  as  the  com- 
plaint a^s  for  the  removal  of  Mr.  Hill  as  assignee,  I  think  it  should 
be  denied.  The  rights  of  the  plaintiffs  will  be  fully  protected  if  the 
judgment  is  set  aside,  if  the  plaintiffs  Lewis  and  G.  Julia  Bodger  are 
restrained  from  prosecuting  further  the  action  in  which  it  was  ob- 
tained, and  if  the  questions  as  to  whether  the  money  in  question  right- 
fully belonged  to  the  infants  or  belonged  to  the  assigned  estate  shall 
be  left  to  be  determined  upon  the  final  accounting  of  the  assignee. 
Findings  in  accordance  with  this  opinion  may  be  prepared,  and,  if  not 
agreed  upon,  will  be  settled  apon  proper  notice. 

Ordered  accordingly. 

(34  Misc.  Rep.  82.) 

PEOPLE  ex  rel.  FLBISCHMAN  t.  FOX,  Warden. 

(Supreme  Court,  Special  Term,  New  York  County.    February,  1901.) 

1  Habeas  Corfcb — Dismissal. 

Where  a  writ  of  habeas  corpus  is  granted  under  Code  Oir.  Proc.  c.  16, 
tit  2,  art  3,  to  Inquire  Into  the  cause  of  relator's  detention,  and  It  ap- 
pears that  he  Is  held  under  a  judgment  of  conviction  rendered  hy  a  magis- 
trate having  Jurisdiction  of  the  case,  and  authority  to  pronounce  the  judg- 
ment rendered  for  the  crime  charged,  the  writ  will  be  dismissed. 
S.  Same— Return. 

The  return  to  a  writ  of  habeas  corpus  to  inquire  into  the  cause  of  relat- 
or's detention  need  not  contain  the  evidence  on  which  his  conviction  was 
based. 

i 

Application  by  the  people,  on  the  relation  of  Kiev  Fleischman,  for 
a  writ  of  habeas  corpus  directed  to  John  M.  Fox,  warden  of  the  work- 
house.   Writ  dismissed. 

Leonard  A.  Snitken,  for  relator. 

John  Whalen,  Corp.  Counsel,  and  Adrian  T.  Kiernan,  Asst  Corp. 
Counsel,  for  respondent. 

SCOTT,  J.  The  relator  is  brought  before  the  court  upon  a  writ  of 
habeas  corpus.  The  defendant  makes  return  that  he  is  held  by  vir- 
tue of  a  commitment  by  a  city  magistrate,  a  copy  of  which  is  at- 
tached to  the  return.  The  return  recites  that  the  relator  was  char- 
ged before  the  city  magistrate  with  being  a  disorderly  person,  viz.  a 
person  who  had  threatened  to  abandon  and  has  abandoned  his  wife 
and  children  without  adequate  support,  and  in  danger  of  becoming 
a  burden  upon  the  public,  and  had  neglected  to  provide,  according  to 
his  means,  for  his  family;  that  upon  examination  of  said  matter  in 
the  presence  of  said  relator,  it  appearing  to  said  magistrate,  by  com- 
petent testimony  and  from  facts  and  circumstances  of  the  case,  that 
69  N.y.S.— 38 
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Baid  relator's  conduct  amounted  to  such  abandonment  and  neglect  to 
provide  fot  his  wife  and  children,  the  magistrate  did  therefore  ad- 
judge and  determine  that  he  was  such  a  disorderly  person,  and  make 
an  order  that  he  should  pay  a  certain  sum  weekly  for  and  towards 
the  support  of  his  family  for  the  period  of  one  year,  whereupon,  upon 
notice  of  said  order,  the  said  relator  was  required  to  find  surety,  and 
having  neglected  so  to  do,  and  the  magistrate  having  made  up,  signed, 
and  filed  in  the  county  clerk's  oflSce  a  record  of  the  conviction  of  said 
relator  as  a  disorderly  person,  he  was  committed  to  the  warden  and 
keeper  of  the  city  prison  to  bis  safely  kept  until  he  shall  find  surety 
according  to  law,  or  be  thence  delivered  by  due  course  of  law, — such 
imprisonment,  however,  not  to  exceed  the  term  of  six  months  at  hard 
labor.  We  have  thus  a  record,  apparently  valid  upon  its  face,  recit 
ing  the  trial  and  conviction  of  the  relator,  and  his  commitment  in  pur- 
suance of  such  conviction.  In  such  a  case  the  only  inquiry  is  wheth- 
er the  magistrate  had  jurisdiction  of  the  case,  and  authority  to  pro- 
nounce the  judgment  rendered  for  the  cause  assigned.  People  v. 
House  of  Mercy,  128  N.  Y.  180,  28  K  E.  473;  People  v.  Liscorab,  60 
N.  Y.  571.  As  was  said  in  the  latter  case,  and  cited  with  approval 
in  the  former: 

"If  the  process  is  valid  on  Its  face,  it  will  be  deemed  prima  facie  legal,  anc. 
the  prisoner  mtist  assume  tbe  burden  of  impcaclilng  its  validity  by  showing  a 
want  of  Jurisdiction.  •  •  •  If  the  judgment  Is  merely  erroneous,  tlie  court 
having  given  a  wrong  Judgment  when  It  had  jurisdiction,  tlie  party  aggrieved 
can  only  have  relief  by  writ  of  error  or  other  process  of  review." 

The  relator  in  the  present  case  makes  no  question  but  that  the  otag- 
istrate  had  jurisdiction  to  entertain  the  complaint,  or  authority  to 
render  a  judgment,  and,  indeed,  this  jurisdiction  and  authority  are  too 
well  settled  by  statute  to  admit  of  question.  He  does,  however,  by  a 
ti-averse,  allege  that  the  evidence  before  the  magistrate  was  not  suflB- 
cient  to  warrant  a  conviction,  and  that  said  magistrate  committed 
errors  in  the  course  of  the  trial.  These,  however,  are  matters  which 
cannot  be  examined  into  upon  this  proceeding.  Neither  the  writ  of 
habeas  corpus  nor  the  writ  of  certiorari  provided  for  in  article  3,  tit. 
2,  c.  16,  of  the  Code  of  Civil  Procedure,  is  in  any  sense  a  writ  of  re- 
view. Their  sole  function  is  to  inquire  into  the  cause  of  detention 
(Code  Civ.  Proc.  §  1991);  and  when  it  appears,  as  it  does  in  the  pres- 
ent case,  that  the  relator  is  detained  by  virtue  of  a  valid  judgment 
of  conviction  by  a  magistrate  or  court  having  jurisdiction  of  the 
crime  charged,  and  authority  to  impose  the  punishment  inflicted,  the 
writ  must  be  dismissed.  The  return  does  not  contain  the  evidence 
upon  which  the  relator  was  convicted,  and  it  is  not  necessary  that  it 
should  do  so  (People  v.  House  of  Mercy,  supra);  for  when  a  prisoner 
is  held  under  conviction  the  evidence  cannot  be  considered  upon  ha- 
beas corpus.  In  this  resi)ect  there  is  an  apparent  difference  between 
the  case  of  a  prisoner  held  under  final  jndj;:ment  upon  conviction,  and 
the  case  of  one  committed  under  section  208,  Code  Cr.  Proc.  In  the 
latter  case  the  magistrate's  authority  to  commit  the  prisoner  at  all 
deiK'uds  upon  its  being  made  to  appear  (1)  that  a  crime  has  been 
committed;  and  (2)  that  there  is  suflicient  cause  to  believe  the  defend- 
ant guilty  upon  the  proofs.    Hence,  if  either  of  these  facts  be  dB- 
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nied,  it  is  necessary  to  look  into  the  proofs  which  were  before  the 
magistrate,  in  order  to  ascertain  whether  he  had  authority  to  issue 
the  commitment.  People  v.  Wells  (Sup.)  68  N.  Y.  Snpp.  59.  But, 
even  in  such  a  case,  if  it  appear  that  there  was  any  evidence  before 
the  magistrate  that  the  crime  was  committed  by  the  relator,  the 
magistrate's  jurisdiction  to  commit  him  is  established;  and  this  court 
will  not  review  the  preliminary  examination,  or  supplant  the  magis- 
trate's examination  and  conclusions  by  its  own,  but,  having  ascer- 
tained that  the  magistrate  had  jurisdiction,  will  dismiss  the  writ  and 
remand  the  prisoner.  This  difference  is,  however,  rather  apparent 
than  real.  In  each  case  the  inquiry  is  into  the  jurisdiction  of  the 
magistrate;  that  jurisdiction  depending,  in  the  case  of  a  conviction, 
upon  the  nature  of  the  offense  charged,  and,  in  the  case  of  a  pris- 
oner hdd  for  probable  cause,  upon  the  existence  of  some  evidence 
upon  which  a  finding  of  probable  cause  can  be  predicated.  In  both 
cases,  if  the  jurisdiction  of  the  magistrate  be  established,  a  dismissal 
of  the  writ  must  follow. 

Writ  dismissed  and  prisoner  remanded. 


(S4  Misc.  Rep.  100.) 

ANONYMOUa 

(Supreme  Court  Special  Term,  New  York  County.    February,  1901.) 

1.  Action  to  Aniiui<  Marriaob— Physical  Sxakination  ot  HnsBASD. 

In  a  suit  by  a  wife  to  annul  ber  marriage  for  fraud  In  that  defendant 
represented  himself  to  be  In  good  bealtb,  when  In  fact  he  was  sick  with 
a  venereal  disease,  though  the  court  may  compel  htm  to  submit  to  a 
pbyalcal  examination,  when  necessary  to  eatabllsh  plalntlfTs  cause  of 
actioa,  sucb  examination  will  not  be  ordered  before  trial,  nor  tben,  unless 
necessary  to  prevent  a  denial  of  Justice. 

&  aAUB. 

Code  Civ.  Proc.  5  872,  relating  to  dlsoovery  before  trial,  applies  only  to 
the  statutory  examination  of  a  plaintiff  before  trial,  and  does  not  affect 
.the  right  of  a  wife.  In  a  suit  to  annul  marriage  for  fraud,  to  compel  hus- 
band to  submit  to  physical  examination. 

Motion  to  compel  defendant  to  submit  to  a  physical  examination 
before  trial.    Denied. 

MoNaught  &  Bedding  (William  N.  Cohen,  of  counsel),  for  plaintiff. 
Roger  Foster,  for  defendant 

LEVENTRITT,  J.  This  is  a  motion  to  'compel  the  defendant  to 
submit  to  a  physical  examination  before  trial.  The  action  is  brought 
for  the  annulment  of  marria<;e  on  the  ground  of  fraud.  The  allcf^ed 
fraod  consisted  in  representations  of  good  health,  relied  on  by  the 
plaintiff,  when  the  defendant  was,  in  fact,  at  the  time  of  his  mar- 
riage, afflicted  with  the  disease  known  as  "sj-philis."  The  defend- 
ant has  appeared,  and  interposed  an  answer  setting  up  what  is,  in 
effect,  a  general  denial.  Vigorous  opposition  is  made  to  the  motion, 
and,  though  both  the  allegations  of  the  answer  and  the  affidavits 
in  opposition  are  artful  and  evasive,  the  fact  remains  that  the  de- 
fendant denies  that  he  was  at  the  time  of  his  maniage  to  the  plain- 
tiff or  is  now  afflicted  with  specific  disease.    It  is  nrged  on  his  be- 
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half  that  the  court  is  without  power  in  an  action  of  this  nature  to 
compel  an  inspection  of  his  person.  This  is  going  too  far.  I  am 
satisfied  that  the  power  .exists,  within  narrowly  circumscribed  lim- 
its; that  it  is  inherent  in  the  court  in  this  class  of  actions;  but 
that  the  remedy  is  so  extraordinary,  and  necessarily  so  violative 
of  the  privacy  of  person,  tliat  its  application  should  be  restricted  to 
extreme  cases,  and  then  not  exercised  before  it  is  apparent  that  no 
other  means  of  proof  are  available.  An  examination  may  be  proper 
in  this  case,  it  is  certainly  permissible,  but  the  time  for  deteimining 
its  propriety  has  not  yet  arrived. 

The  defendant's  preliminary  objection  that  the  motion  papers  are 
defective,  in  that  tiiere  is  failure  to  comply  with  the  requirements 
of  section  872  of  the  Code  of  Civil  Procedure,  is  not  well  taken,  in- 
asmuch as  the  provisions  of  that  section  apply  only  to  the  statutory 
examinations  of  a  plaintiff  before  trial.  This  application  does  not 
rest  upon  the  stat-ute,  consequently  the  requirements  of  a  motion 
made  thereunder  are  not  part  of  it. 

Prior  to  the  case  of  McQuigan  v.  Railroad  Co.,  129  N.  T.  50,  29 
N.  E.  235,  14  L.  R  A.  466,  divergent  views  had  been  expressed  in 
the  supreme  court  as  to  its  power  to  compel  the  inspection  by  phy- 
sicians and  surgeons  of  a  party's  person,  either  in  advance  of  or 
at  the  trial,  even  in  the  case  of  an  action  for  personal  injuries. 
Walsh  V.  Sayre,  52  How.  Prac.  334;  Roberta  v.  RaEroad  Co.,  29 
Hun,  154.  The  McQuigan  Case,  but  recently  followed  (Cole  v.  Coal 
Co.,  159  N.  Y.  59,  69,  53  N.  E.  670),  disapproved  the  Walsh  Case, 
and  followed  the  Roberts  Case,  holding  that  there  was  no  power  in- 
herent in  the  supreme  court  to  direct  such  an  examination;  that 
the  power  was  no  part  of  the  recognized  jurisdiction  of  courts  of 
law  or  equity;  and  that  then  existing  legislation  had  not  conferred 
the  right  on  either  party  litigant.  The  court  referred  to,  and  in 
part  based  its  decision  on.  Railway  Co.  v.  Botsford,  141  U.  S.  250, 
11  Sup.  Ct.  1000,  35  L.  Ed.  734,  similarly  resting  on  the  want  of 
power,  and  in  which  the  court  said  that  the  inviolability  of  the  per- 
son was  as  much  invaded  by  a  compulsory  stripping  as  by  a  blow. 
To  supply  the  power  in  a  special  class  of  cases,  chapter  428  of  the 
Laws  of  1894  was  passed,  amending  section  873  of  the  Code  of  Civil 
Procedure  by  permitting  the  examination  of  the  plaintiff,  at  the  in- 
stance of  the  defendant,  in  an  action  for  personal  injuries.  The 
power  in  other  directions  remained  as  theretofore. 

The  right  exercised  from  the  earliest  day  by  courts  having  juris- 
diction in  divorce  matters,  in  ordering  inspection,  is  not  statutory. 
Tlie  ecclesiastical  and  spiritual  courts  of  England,  in  which  were 
vested  the  exclusive  jurisdiction  of  annulment  and  dissolution  of 
marriages,  developed  a  body  of  law  that  became  a  part  of  the  gen- 
eral law  of  the  realm,  and  thus,  in  its  large  sense,  of  the  .conomon 
law  of  England,  adopted  by  our  states,  and  controlling,  except  as 
modified  by  New- World  conditions  or  express  repugnance  to  con 
stitutional  and  legislative  enactment  Lebarron  v.  Lebarron,  35  Vt. 
365.  In  our  state  the  legislature  c(mferred  on  the  coorts  of  chan- 
cery jurisdiction  over  matters  of  marriage  and  divorce.  Laws  1787, 
c.  69;  Burtis  v.  Burtis,  1  Hopk.  Ch.  557.    This  was  necessary,  as 
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the  old  eccIeBiastical  courts  were  not  perpetuated.  But  no  authority 
was  granted,  in  terms,  concerning  the  right  of  inspection.  In  an 
early  action  in  this  state,  however,  brought  to  annul  a  marriage  on 
the  ground  of  impotence,  the  directing  power  of  the  court  was  sus- 
tained by  Chancellor  Walworth,  who  said: 

"When  the  legislature  conferred  this  branch  of  Its  Jurisdiction  upon  the 
court  of  chancery,  It  was  not  Intended  to  adopt  a  different  principle  from  that 
which  had  theretofore  existed  In  England.  •  •  •  And  the  court  Is,  by 
necessary  Implication,  armed  with  ail  the  usual  powers  which,  in  that  country 
from  which  our  laws  are  principally  derived,  are  deemed  requisite  to  ascertain 
the  fact  of  Incapacity,  and  without  which  It  would  be  Impossible  to  exercise 
such  jurisdiction."    Devanbagh  v.  Devanbagh,  5  Paige,  BM. 

The  existence  of  the  inherent  power  of  the  court  here  defined  has 
been  reaflBrmed  in  this  state  (Newell  v.  Newell,  9  Paige,  25;  Cahn 
V.  Cahn,  21  Misc.  Rep.  50§,  48  N.  Y.  Supp.  173),  and  has  been  con- 
ceded in  cases  where  inspection  has  been  denied  as  not  within  the 
exception.  Thus,  in  Roberts  v.  Railroad  Co.,  supra,  the  power  exer- 
cised in  Devanbagh  v.  Devanbagh  was  referred  to  as  "a  peculiarity 
arising  in  that  class  of  cases  from  the  necessity  of  the  case"  (at 
page  156,  29  Unn).  In  McQuigan  v.  Railroad  Co.,  supra,  the  lead- 
ing case,  denying  the  authority  to  examine  in  the  absence  of  a  stat- 
ute, it  is  said: 

'TThe  doctrine  of  the  cases  in  chancery,  •  •  •  that  in  an  action  to  pro- 
cure a  decree  of  nullity  of  marriage  on  the  ground  of  impotence  or  sexual 
Incapacity,  the  chancellor  may  compel  the  defendant  to  submit  to  a  surgical 
examination.  Is  a  graft  from  the  civil  and  common  law.  and,  as  has  been 
said,  'rests  upon  the  Interest  which  the  public,  as  well  as  the  parties,  have  in 
the  question  of  upholding  or  dissolving  the  marriage  state,  and  upon  the  neces- 
sity of  such  evidence  to  enable  the  court  to  exercise  its  jurisdiction.'  Gray, 
X,  in  Railway  Co.  v.  Botsford,  supra." 

■  And  but  very  recently  it  has  been  declared  that: 

"The  right  Is  sustained  in  such  cases  by  virtue  of  the  obligation  Imposed 
upon  the  court  t6  require  proof  of  the  fact  at  the  time  of  the  marriage,  and 
the  exercise  of  the  power  Is  based  upon  the  ground  of  the  interest  of  the  public 
In  such  contracts."    People  v.  Roosa,  43  App.  Dlv.  611,  612,  60  N.  Y.  Supp.  244. 

I  know  of  no  precedent  in  this  state  in  any  wise  questioning  or 
disapproving  the  doctrine  that,  in  a  proper  case,  there  is  inherently 
in  the  court  the  power  to  require  submission  to  medical  or  surgical 
examination. 

It  is  to  be  observed  that  in  all  the  cases  cited,  in  which  an  exam- 
ination was  ordered,  relief  was  sought  on  the  ground  of  impotence. 
I  have  been  referred  to  no  authority  in  which  an  examination  has 
been  directed  to  establish  the  existence  of  specific  disease.  But  I 
can  discover  no  difference  in  principle  where  the  essential  elements 
authorizing  inspection  in  the  one  case  exist  in  the  other.  A  mar- 
riage should  be  annulled,  in  my  opinion,  as  much  on  the  ground  here 
assigned  for  relief  as  in  the  case  where  consummation  is  rendered 
impossible  by  reason  of  the  physical  defect  or  malformation  of  one 
of  the  contracting  parties.  The  primary  interest  of  society,  and  of 
its  instrument,  the  state,  is  the  maintenance  intact  of  the  marriage 
relation;  and  on  its  permanent  and  binding  quality,  and  on  the 
preservation  of  the  family  relation  growing  out  of  it,  the  entire  moral 
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saperatractnre  of  the  social  order  depends.  Properly,  therefore,  have 
oar  laws  added  their  sanction  to  the  solemnity  of  the  marital  obli- 
gation, and  made  divorce  difficult.  But  the  state,  which  may  not 
improperly  be  considered  a  third  party,  as  it  were,  to  every  mar- 
riage contract,  has  in  a  proper  case  as  much  interest  in  dissolving 
the  marriage  tie  as  in  upholding  it.  Where  a  person  to  his  knowl- 
edge afSicted  with  a  most  grievous  venereal  disease,  contagious  in 
a  very  hi^  degree,  and  which,  even  under  the  most  favorable  cir- 
cumstances, requires  years  before  it  yields  to  treatment,  and  may 
even  then  for  a  long  time  still  lurk  in  the  system,  a  source  of  hidden 
danger,  marries  an  innocent  girl,  under  representations  that  his 
health  is  sound,  threatens  her  with  infection,  and  their  offspring 
with  hereditary  disease,  a  case  is  presented  for  state  interference 
and  judicial  annulment.  It  is  quite  true  that  a  much  higher  de- 
gree of  fraud  is  required  to  warrant  an  annulment  of  a  marriage 
than  in  the  case  of  an  ordinary  civil  contract  inter  partes;  and  it 
is  also  true  that  fraudulent  representations  as  to  good  health,  as 
that  term  is  generallv  understood,  do  not  vitiate  the  compact.  1 
Bish.  Mar.  &  Div.  §§  183,  184;  Pisk  v.  Ksk,  6  App,  Div.  432,  30  N.  Y. 
Supp.  537.  In  this  case,  however,  if  the  allegations  are  true,  an  in- 
stance of  extreme  fraud  is  presented,  and  the  misrepresentation  as 
to  health  is  not  such  a  one  as  is  contemplated  by  the  authorities. 
Speaking  broadly,  it  may  be  said  that  it  is  a  question  of  the  health 
and  morality  of  the  community. 

Establishing  her  complaint,  then,  I  believe  the  plaintiff  would  be 
entitled  to  relief.  The  question  now  is  whether  she  should  have  the 
examination  at  this  stage.  I  think  not.  An  examination  of  this 
nature  can  and  should  never  be  granted  as  a  matter  of  course.  The 
absolute  necessity  therefor  must  unmistakably  appear.  The  remedy, 
at  best,  is  an  extraordinary  one,  far  from  being  favored  by  our  prin- 
ciples or  our  practice.  It  involves,  in  any  event,  an  indelicate  in- 
vasion of  the  inviolability  of  person,  which,  while  rendered  necessarj- 
in  extreme  cases  to  prevent  a  denial  of  justice,  should  be  resorted 
to  only  where  all  other  means  of  proof  fail.  I  think  a  proper  re- 
gard tat  the  rights  of  the  individual  requires  an  adherence  to  the 
rule  that  the  necessity  for  the  examination  should  a^ear  on  the 
trial,  and  not  upon  facts  shown  on  a  preliminary  hearing.  2  Nels. 
Div.  &  Sep.  §  700,  I  am  not  prepared  to  say  that  the  plaintiff  can- 
not prove  her  case  except  by  the  results  of  an  inspection.  Mr.  Nel- 
son, in  the  work  just  cited,  refers  even  to  a  case  of  impotency  where 
a  physical  examination  was  not  deemed  necessary.  Harrison  v.  Har- 
rison, 4  Moore,  P.  C.  96.  Whether  the  plaintiff  can  or  cannot  es- 
tablish her  case  by  other  available  testimony  is  not  germane  to  the 
■decision  of  this  motion.  The  point  is  that  it  does  not  conclusively 
appear  that  she  cannot.  It  is  unnecessary  to  dwell  on  the  unsavory 
details  in  the  affidavits,  to  weigh  the  conflicting  statements,  or  to 
appraise  at  their  exact  worth  the  evasive  assertions  in  answer  to 
the  plaintiff's  averments.  Were  it  requisite,  it  would  be  imprac- 
ticable, as  another  material  question — the  extent  to  which,  certain 
alleged  admissions  of  the  defendant  are  to  be  considered  privileged — 
is  not  presented  with  sufficient  clearness  on  this  application  to  pre- 
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chide  a  different  ruling  on  the  trial  from  the  one  at  which  I  might 
rum  arriTe.  I  am  of  the  opinion  that  this  case  should  proceed  to 
speedy  trial,  and  that  if  it  shall  then  appear  that  an  examination 
is  necessary,  ;S0  that  there  shall  not  be  a  denial  of  justice,  a  new  ap- 
plication should  he  made  to  the  judge  there  presiding.  The  plain- 
tiff should  first  establish  by  adequate  proof  all  necessary  preliminary 
questions,  and  show  the  necessity  of  the  eyidence  now  sought  to  be 
obtained.  It  will  then  be  the  duty  of  the  court  to  rise  above  con- 
siderations of  delicacy,  sacrificing  them  to  the  larger  considerations 
of  justice. 
Ordered  accordingly.    No  costs. 


(69  App.  DlT.  3«8.> 

FOX  T.  UNION  TURNPIKE  CO. 

(Supreme  Conrt,  Appellate  Division,  Third  Department    March  9,  1901.) 

1«  TcBNPiKBS — Defects — Injories — Trial. 

Where  plaintiff's  evidence  was  that  she  was  62  years  old,  and  prior  to 
an  accident  from  an  alleged  defect  In  a  turnpike  weighed  192  pounds,  and 
was  able  to  attend  to  her  worli  and  business,  but  as  a  result  of  her  inju- 
ries she  suffered  from  fainting  spells  and  hemorrhages,  and  was  reduced 
In  -weight  to  128  pounds,  and  was  unable  to  work,  and  defendant  intro- 
duced eaqpert  (lestlmony  to  show  that  the  injuries  were  feigned  or  attribu- 
table to  plalntiCTs  time  of  life,  the  question  of  the  extent  of  the  Injuries 
was  for  the  Juiy. 
Si  6amb— NKGLiaENCB— Bbidgbs— Raiunq. 

Where  an  approach  to  a  bridge  on  a  turnpike  was  88  feet  long,  2.5  feet 
wide  at  Its  commencement,  and  18  feet  wide  where  it  Joined  the  bridge, 
and  at  that  point  was  a  little  over  10  feet  high,  the  question  of  negligence 
In  the  road  company  in  not  providing  railings  was  for  the  Jury,  and  It  was 
not  error  tdt  the  court  to  refuse  to  charge  that  the  bridge  was  not  main- 
tained In  a  negligent  manner. 
8.  Same — Contbibutort  Neolioencb. 

Where  plaintilTs  driver  was  experienced,  and  the  horse  gentle,  and 
plaintiff  was  injured  by  the  horse  shying  and  Jumping  off  the  approach  of 
a  bridge  which  was  between  18  and  25  feet  wide,  and  not  supplied  with 
railings,  over  which  plaintiff  was  attempting  to  pass  on  a  starlight  evening 
after  9  o'clock,  the  question  of  contributory  negligence  was  for  the  Jury. 
4  WrrsEssEs— Phtsician— CoMPETKNCY— Waivek. 

Under  Code  Civ.  Proc.  §  836,  providing  that  the  Incompetency  of  a  phy- 
sician to  testify  as  to  consultations  with  a  patient  may  be  waived  by 
the  patient,  a  patient,  by  testifying  generally  as  to  alleged  Injuries  and 
their  treatment,  but  without  stating  conversations  with  him  or  detailing 
what  was  done  by  him,  did  not  waive  the  privilege. 

Appeal  from  trial  term,  Albany  county. 

Action  by  Harriet  L.  Fox  against  the  Union  Turnpike  Company  for 
personal  injuries  from  an  alleged  defect  in  defendant's  turnpike. 
From  a  judgment  in  plaintiff's  favor,  and  from  an  order  denying  a 
new  trial,  defendant  ai)pcals.    Affirmed. 

Ai^ed  before  PAKKEK,  P.  J.,  and  KELLOGG,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

John  H.  Gleason,  for  appellant. 

Samuel  T.  Hull  and  J.  Newton  Fiero,  for  respondent. 

CBLA.se,  J.  llie  defendant  is  a  domestic  corporation,  and  the 
owner  of  a  turnpike  road  which  includes  the  eastern  approach  to  the 
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Verplanck  Bridge,  in  the  town  of  Westerlo,  Albany  county.  The 
bridge  is  a  single-span,  iron  stmcture;  and  the  eastern  approach  is 
a  fill  between  bluestone  retaining  walls,  commencing  at  the  lerel  of 
the  highway,  88.9  feet  from  the  bUdge,  and  extending  to  the  bridge, 
where  it  is  a  little  over  10  feet  above  the  adjoining  lands.  The  ap- 
proach is  25  feet  wide  at  its  commencement,  and  18.7  feet  wide  at 
the  bridge;  and  at  the  time  of  the  accident  alleged  in  the  complaint, 
and  for  more  than  one  year  prior  thereto,  it  had  no  railings  or  guards. 
On  the  14th  day  of  November,  1896,  between  7  and  8  o'clock  in  the 
evening,  the  plaintiff  and  her  son-in-law,  Frank  Reynolds,  started 
from  the  plaintiff's  home,  in  Eavena,  in  an  open  wagon,  drawn  by  one 
horse,  to  go  to  her  daughter's  residence,  in  the  town  of  Westerlo.  The 
horse  was  a  gentle  one,  and  Reynolds,  who  did  the  driving,  was  ac- 
quainted with  the  horse  and  accustomed  to  drivjng  horses.  The  Ver- 
planck Bridge  was  on  the  usually  traveled  road  from  Bavena  to 
Westerlo.  It  was  a  starlight  night,  and  between  9  and  10  o'clock,  as 
Reynolds  was  carefully  driving  up  the  approach  to  the  bridge,  and 
when  within  about  56  feet  of  the  bridge,  the  horse,  for  some  reason 
not  disclosed  in  the  record,  suddenly  shied,  and  went  over  the  side  of 
the  approach  into  the  adjoining  field,  carrying  with  him  the  wagon 
and  its  occupants.  The  plaintiff  fell  from  the  wagon  upon  the  ground 
in  the  field,  and  immediately  became  unconscious,  and  remained  in 
an  unconscious  condition  until  Reynolds  had  secured  the  horse  and 
had  gone  to  a  farm  house  some  500  feet  away  and  obtained  help,  after 
which  the  plaintiff  was  assisted  to  the  farm  house;  and  she  there  re- 
mained until  the  next  day,  when  she  was  taken  in  a  carriage  to  her 
home,  in  Ravena.  There  is  no  evidence  in  the  record  contradicting 
in  any  substantial  particular  this  evidence  produced  on  the  part  of 
the  plaintiff.  The  jury  rendered  a  vei"dict  in  favor  of  the  plaintiff  for 
|1,400.  The  defendant  insists  that  the  facts  proven  do  not  justify  a 
recovery  against  the  defendant,  and  further  insists  that  the  plaintiff 
is  feigning  her  injuries,  and  that  the  damages  are  excessive.  The 
plaintiff  is  51  years  of  age,  and  for  2  years  prior  to  the  accident 
had  carried  on  a  dressmaking  business,  as  a  separate  and  independent 
business  from  that  of  her  husband,  and  had  earned  an  average  of  one 
dollar  a  day.  The  plaintiff  testifies  that  immediately  following  the 
accident  she  had  severe  pain  through  her  back  and  between  her 
shoulders,  and  that  since  tljat  time  she  has  had  continuous  pain  from 
her  injuries.  Prior  to  the  accident  she  weighed  192  pounds,  and  at 
the  time  of  the  trial  she  weiglied  128  pounds.  She  now  has  frequent 
dizzy,  fainting,  and  sinking  spells,  during  some  of  which  she  is  uncon- 
scious, and  she  has  had  a  number  of  hemorrhages,  which  it  is  claimed 
come  from  the  injuries  to  her  back;  and  she  further  testifies  that  she 
is  unable  to  attend  to  her  domestic  duties,  and  that  she  has  been 
obliged  to  abandon  entirely  her  dressmaking  business.  Testimony 
was  also  received  in  her  behalf  tending  to  corroborate  her  statements, 
and  expert  testimony  was  received  to  the  effect  that  the  pain,  sink- 
ing spells,  hemorrhages,  and  other  manifestations  were  the  natural 
result  and  consequence  of  the  injuries,  and  that  she  will  not  recover 
from  them.  It  is  claimed  on  behalf  of  the  defendant  that  the  mani- 
festations, so  far  as  they  can  be  seen  by  others,  are  attributable  to 
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the  time  of  life  of  the  plaintiff,  and  that  any  pain  or  apparent  eyidence 
of  injury  except  such  as  are  natural,  for  the  reason  stated,  are  en- 
tirely feigned;  and  testimony  was  received,  including  expert  testi- 
mony, to  substantiate  the  defendant's  contention.  We  are  of  the 
opinion  that  the  n^ligeuce  of  the  defendant,  the  lack  of  contributory 
negligence  on  the  part  of  the  plaintiff,  and  the  extent  of  the  injuries 
were  questions  of  fact  fairly  presented  to  the  jury  by  the  trial  court. 
There  is  nothing  in  the  record  to  justify  a  conclusion  that  the  jury 
were  actuated  by  prejudice,  passion,  or  by  any  improper  motive  in 
finding  a  verdict  for  the  plaintiff  or  in  fixing  the  amount  of  the  dam- 
ages. A  turnpike  road  is  a  public  highway,  and  the  same  duty  rests 
upon  a  turnpike  company  to  keep  its  roads  and  bridges  reasonably  safe 
for  ordinary  travel  that  rests  upon  municipalities  with  reference  to 
roads  ai^d  bridges  owned  and  maintained  by  them.  The  absence  of 
a  guard  or  railing  where  one  is  needed  to  make  a.  highway  reasonably 
safe  is  a  defect.  The  trial  justice  left  the  jury  to  determine  whether 
the  defendant  was  negligent  in  omitting  to  maintain  guards  or  rail- 
ings on  the  side  of  the  approach  to  the  bridge.  At  the  close  of  the 
charge  defendant's  counsel  said: 

"I  except  to  that  portion  of  the  charge  where  yon  submit  to  the  Jury  the 
question  whether  the  maintenance  of  the  bridge  was  negligent,  and  I  ask  you 
to  charge  that  the  manner  In  wtaicb  It  was  maintained  was  not  negligent" 

The  request  was  declined  by  the  court. 

The  questions,  the  answers  to  which  are  controlling  in  this  case, 
80  far  as  the  right  to  a  recovery  is  concerned,  are:  (1)  Was  the  ap- 
proach to  the  bridge,  without  guards  or  railings  thereon,  a  dangerous 
place  for  ordinary  travel?  (2)  Was  the  accident  to  the  plaintiff  one 
thaCt  should  have  been  reasonably  anticipated  by  the  defendant,  or 
was  it  one  that  would  naturally  have  occurred  to  a  prudent  man  as 
likely  to  happen? 

The  trial  court  allowed  the  defendant  to  show  that  no  accident 
had  occurred  on  this  approach  to  the  bridge  prior  to  the  time  men- 
tioned in  the  complaint.  This  evidence  was  proper  for  the  jury  to 
consider  in  determining  whether  it  was  a  dangerous  place,  and  wheth- 
er the  accident  was  one  that  should  have  been  reasonably  anticipated. 
The  fact  that  no  accident  had  previously  occurred  at  this  particular 
place  is  not  in  itself  a  defense.  Maxim  v.  Town  of  Champion,  50 
Hun,  88,  4  jST.  Y.  Shpp.  515;  Id.,  119  N.  Y.  626,  23  N.  E.  1144;  Wood  v. 
Town  of  Gilboa,  76  Hun,  175,  27  N.  Y.  Supp.  586;  Wood  v.  Railroad 
Co.,  91  Hun,  276,  36  N.  Y.  Supp.  253;  Quill  v.  Telephone  Co.,  13  Misc. 
Rep.  435,  34  N.  Y.  Supp.  470;  Cle\'eland  v.  Steamboat  Co.,  125  N.  Y. 
29J),  26  N.  E,  327;  Burns  v.  Citv  of  Yonkers,  83  Hun,  211,  31  N.  Y. 
Supp.  757;  Ivory  v.  Town  of  Deerpark,  116  N.  Y.  476,  22  N.  E.  1080. 
The  turnpike  was  a  prominent  highway  leading  from  the  direction  of 
the  village  of  Ravena  into  the  interior  of  the  county,  and  was  much 
used ;  and  we  do  not  think  that  this  court  should  say,  as  a  matter  of 
law,  that  the  approach  to  the  bridge  was  reasonably  s?iie,  without 
guards  or  railings,  or  that  the  verdict  is  so  entirely  against  the  weight 
of  evidence  as  to  require  a  reversal  of  the  judgment  entered  thereon. 

One  Powell,  a  physician  and  surgeon,  was  called  as  a  witness  by 
the  defendant;  and  after  testifying  on  his  direct  examination  that  he 
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was  called  to  treat  the  plaintiff  on  the  evening  of  the  15th  of  Novem- 
ber, 18d6,  at  Bavena,  being  the  evening  of  the  day  following  the  acci- 
dent, he  stated  that  he  made  an  examination  of  the  plaintiff,  and  was 
then  asked  by  the  defendant:   . 
"Q.  Kindly  describe  the  ezamiiiatlon  you  made,  In  your  own  way." 

This  question  was  objected  to  by  the  plaintiff  as  incompetent;  that 
the  witness  cannot  state  what  took  place  at  the  time  he  was  called  as 
a  physician;  that  the  facts  that  he  obtained  in  prescribing  for  the 
plaintiff  are  inadmissible,  under  section  834  of  the  Code  of  Civil  Pro- 
cedure.   The  court  said: 

"I  think  you  are  limited,  on  your  claim  that  tta^re  was  a  waiver,  to  a  d«DJal 
of  her  testimony  here  in  court  by  the  testimony  of  the  physician." 

Tq  this  the  defendant  excepted.  This  was  followed  by  many  qnes- 
tions,  of  which  the  following  are  samples: 

"Q.  Did  you  malie  a  critical  examination  after  having  her  undressed,  and 
parts  exposed  to  view  and  touch?  Did  you  make  a  complete  critical  and 
thorough  examination  of  the  parts  that  she  complained  of  having  pain  in?" 
"Q.  Did  you  make  an  examination  of  the  heart  and  lungs,  and  a  complete 
and  full  Investigation,  to  discover  the  existence  of  organic  disease?" 

To  these  and  similar  questions  the  same  objection  was  made  as  to 
the  previous  question,  and  the  same  ruling  was  made  by  the  court. 
The  only  evidence  given  by  the  plaintiff  on  her  examination  with 
reference  to  what  was  said  and  done  by  Dr.  Powell  when  he  was  called 
to  treat  her,  other  than  a  statement  that  he  gave  her  internal  reme- 
dies, which  she  used,  was  brought  out  by  the  defendant  on  the  cross- 
examination  of  the  plaintiff,  and  is  as  follows: 

"What  did  the  doctor  do  for  yon  then?  A.  He  examined  my  back  and 
examined  me.  He  ordered  alcohol.  Q.  What  did  he  give  you?  A.  He  gave 
me  some  medicine.  That  Is  all  I  can  tell  you.  Something  In  a  glass;  two  or 
three  different  kinds." 

The  evidence  sought  to  be  obtained  by  the  questions  objected  to  by 
the  plaintiff  is  clearly  within  the  prohibition  contained  in  section  834 
of  the  Code  of  Civil  Procedure,  and,  unless  it  was  expressly  waived 
by  the  plaintiff  as  provided  by  section  836  of  the  Code  of  Civil  Pro- 
cedure, the  rulings  of  the  trial  conrt  were  right.  The  plaintiff,  while 
on  the  witness  stand,  detailed  her  alleged  injuries,  and  stated  without 
reserve  her  feelings  and  all  the  alleged  consequences  of  the  injuries; 
but  she  did  not  attempt  to  give  the  conversations  with  Dr.  Powell,  or 
detail  what,  if  anything,  was  done  by  him.  The  questions  to  Dr. 
Powell  were  not,  therefore,  asked  for  the  purpose  of  contradicting 
anything  that  the  plaintiff  testified  she  had  said  or  done  in  his  pres- 
ence, or  to  correct  any  statement  made  by  the  plaintiff  as  to  what  he 
had  said  or  done  in  her  presence.  The  defendant  contends  that, 
where  a  plaintiff  testifies  generally  regarding  her  injuries  and  the 
treatment  of  the  same,  it  is  an  express  waiver  of  the  prohibition  con- 
tained in  section  834  of  the  Code  of  Civil  Procedure,  and  that  there- 
upon all  physicians  who  have  acquired  information  from  her  necessary 
to  enable  them  to  act  in  their  professional  capacity  with  reference  to 
the  injuries  can  be  reciuircd  to  give  in  detail  what  they  may  have  seen 
or  heard  in  their  confidential  relations  with  the  patient,  notwithstand- 
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ijQg  the  fact  that  the  patient  has  purposelj  or  otherwise  refrained 
from  giving  any  statement  as  to  what  occurred  in  the  consultation 
room.  When  a  patient  voluntarily  opens  the  door  of  the  consultation 
room,  and  gives  a  view  that  may  have  been  specially  arranged  for  the 
purpose,  it  would  not  be  in  accordance  with  the  spirit  of  the  statute 
or  in  the  interest  of  truth  to  shut  the  door  against  a  view  to  be  de- 
scribed by  the  physician;  but  in  this  case  the  door  to  the  consultation 
room  has  not  been  opened  by  the  plaintiff.  The  prohibition  con- 
tained in  the  statute  against  disclosing  professional  information  is 
for  the  purpose  of  allowing  greater  freedom  between  physician  and 
patient,  and  a  patient  should  not  be  subject  to  the  penalty  of  waiving 
entirely  the  prohibition  contained  in  section  884  of  the  Code  of  Civ3 
Procedure  if  she  gives  to  a  friend,  or  as  a  witness  in  an  action  or  pro 
ceeding  in  court,  a  general  statement  of  her  injuries,  and  the  clauned 
consequences  of  the  same.  The  plaintiff's  testimony  was  not  an  ex- 
press waiver  in  this  case.  It  has  been  substantially  held  not  to  be 
an  express  waiver  in  the  case  of  Hope  v.  Railroad  Co.,  40  Hun,  438, 
affirmed  in  110  N.  Y.  643,  17  N.  E.  873,  and  in  Peeney  v.  Railroad 
Co.,  116  N.  Y.  375,  22  N.  E.  402,  5  L.  R.  A.  544.  In  the  case  of  Ranh 
v.  Deutscher  Verein,  29  App.  Div.  483,  51  N.  Y.  Supp.  985,  the  plain- 
tiff testified  in  regard  to  an  alleged  accident,  and  as  to  the  operations 
that  were  performed  upon  her  at  the  hospital,  and  as  to  her  treat- 
ment by  the  physicians  before  and  after  the  operations;  and  it  was 
held  in  that  case  that  her  testimony  constituted  an  express  waiver 
of  her  right  to  object  to  the  testimony  of  the  physicians  to  whom  she 
referred.  The  decision  in  that  case  is  in  accordance  with  the  views 
above  expressed,  and  a  careful  examination  of  the  opinions  therein 
shows  that  it  is  not  an  authority,  as  contended  by  the  defendant,  in 
favor  of  holding  that  a  general  statement  by  a  plaintifE  as  to  her  in- 
juries is  sufficient  to  constitute  an  express  waiver,  under  section  836 
of  the  Code  of  Civil  Procedure.  The  case  of  Treanor  v.  Railway  Co., 
28  Abb.  N.  C.  47,  16  N.  Y.  Supp.  536.  which  is  an  authority  in  "favor 
of  defendant's  contention,  has  been  disai)proved  by  the  court  of  ap- 
peals. In  the  case  of  Morris  v.  Railway  Co.,  148  N.  Y.  88,  42  N.  E. 
410,  the  court,  in  referring  to  the  Treanor  Case.  says.  "The  one  last 
cited  certainly  pushes  the  principle  too  far."  The  determination  of 
the  question  of  an  express  waiver  depends  very  largely  upon  the  ex- 
tent to  which  the  patient  in  her  testimony  has  entered  into  the  do- 
tails  of  the  consultations  with  her  physician.  We  think,  upon  prin- 
ciple and  authority,  that  the  evidence  of  Dr.  Powell  was  properly  ex- 
cluded. 
Judgment  and  order  unanimously  affirmed,  with  costs.    All  concur. 


WOOG  V.  WOOQ. 

(Supreme  Cotirt,  Appellate  Division,  rirst  Department.    March  22,  1001.) 

L  DivoRCB — Plbadino— CoMPr.ATNT — Ckrtaintv— Motions. 

Where  a  complaint  for  divorce  stated  the  place  at  -which  and  the  per- 
Rou  with  whom  the  acts  charped  were  committed,  and  the  times  were 
given  as  between  Jauuary  and  April,  1900.  and  it  was  alleged  the  predsa 
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dates  were  unknown,  a  motion  to  make  tbe  complaint  more  definite  and 
certain  was  properly  denied. 

S.    SiOIB. 

A  paragraph  of  a  complaint  In  divorce  charged  that  the  defendant  com- 
mitted the  acts  charged  during  certain  years,  but  the  dates,  places  at 
which,  and  persons  with  whom  such  acts  were  committed  were  not  men- 
tioned, and  there  was  only  a  general  statement  that  such  details  were 
unknown  to  complainant.  In  opposition  to  a  motion  to  make  the  com- 
plaint more  definite  and  certain,  complainant  made  affidavit  that  she  was 
unable  to  give  more  particular  designation;  that  she  had  received  infor- 
mation of  constant  acts  such  as  charged,  but  that  she  was  unable  to  ob- 
tain the  details  as  to  time,  etc.,  frpm  her  Informants;  but  complainant 
failed  to  show  that  she  had  no  means  of  obtaining  the  information,  or  that 
she  had  endeavored  to  do  so,  and  failed.  Beld,  that  the  motion  was  im- 
properly denied. 

Appeal  from  special  term,  New  York  county. 

Suit  for  divorce  by  Bertina  Woog  againat  Julius  Woog.  From  an 
order  denying  a  motion  to  make  the  complaint  more  d^nite  asd 
certain,  the  defendant  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  PATTERSON. 
(yBRIEN,  and  INGRAHAM,  JJ. 

Benno  Loewy,  for  appellant. 
Arthur  Furber,  for  respondent. 

PATTERSON,  J.  The  motion  was  properly  denied  so  far  as  it 
related  to  the  sdlegations  contained  in  the  fourth  paragraph  of  the 
amended  complaint.  The  place  at  which  and  the  person  with  whom 
the  acts  charged  in  that  paragraph  were  committed  are  set  forth. 
The  times  at  which  such  acts  were  committed,  namely,  between  the 
1st  of  January,  1900,  and  the  30th  of  April,  1900,  are  suflaciently 
stated,  in  view  of  the  further  allegation  that  the  precise  dates  on 
which  such  acts  were  committed  are  unknown  to  the  plaintiff.  But 
with  respect  to  the  allegation  of  the  seventh  paragraph  the  motion 
should  have  been  granted.  It  is  charged  that  the  defendant  com- 
mitted acts  therein  referred  to  during  the  years  1899  and  1900,  but 
the  dates,  places  at  which,  and  the  persons  with  whom  such  acts  are 
asserted  to  have  been  committed  are  not  mentioned.  There  is  only 
a  general  statement  that  such  details  are  unknown  to  the  plaintiff. 
While,  under  the  ruling  in  Mitchell  v.  Mitchell,  61  N.  Y.  398,  this 
allegation  may  be  good  in  a  pleading  to  authorize  evidence  to  be  given 
where  the  defendant  has  answered  and  "denied  each  and  every  allega- 
tion of  the  complaint,  yet  where  so  general  an  allegation  is  sought  to 
be  made  definite  and  certain  the  court  should  require  the  pleader  to 
state  names,  dates,  and  places,  unless  it  is  clearly  made  to  appear 
that  it  is  impossible  to  do  so.  All  that  is  sworn  to  by  the  plaintiff  in 
her  affidavit  in  opposition  to  the  motion  is  that  she  is  unable  "at  the 
present  time"  to  designate  with  more  particularity  than  she  has  in 
her  complaint  the  times  and  places  of  the  acts  set  forth  in  the  com- 
•plaint,  and  she  "at  the  present  time"  is  not  able  to  specify  the  names 
of  the  persons  or  the  times  or  the  places  at  which  such  acts  were 
committed;  that  she  has  received  information  from  many  sources 
of  constant  acts  such  as  are  alleged  in  the  seventh  paragraph  of  the 
complaint  during  the  time  therein  specified,  and  that  she  is  unable  to 
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obtain  from  the  persons  so  informing  her  the  names  of  the  persons 
with  whom  or  the  places  where  said  acts  were  committed.  She  does 
not  state  that  she  has  made  anj  efforts  to  obtain  specific  information, 
bat  seems  to  have  based  her  allegation  upon  the  general  reputation  of 
her  husband.  She  does  not  make  it  appear  that  she  has  no  means 
at  her  command  of  obtaining  that  information.  She  claims  to  bare 
been  informed  of  facts  with  sufficient  definiteness  to  enable  her  to 
prefer  a  grave  general  charge  against  her  husband.  In  answer  to 
this  motion  she  should  have  shown  at  least  that  she  has  made  endeav- 
ors to  ascertain  the  facts  upon  which  she  founds  her  charges,  and 
that,  notwithstanding  such  efforts,  she  could  not  learn  either  the 
names  of  the  persons  with  whom  or  the  times  and  places  at  which  the 
alleged  acts  were  committed. 

The  order  appealed  from  denying  the  motion  should  be  reven^, 
and  the  motion  granted  to  the  extent  of  requiring  the  plaintiff  to 
make  more  definite  and  certain  the  allegations  contained  in  the 
seventh  paragraph  of  the  complaint.    All  concur. 


(59  App.  IMt.  258.) 

MIKLE8  V.  HAWKINS. 

(Supreme  Conrt,  Appellate  DlTlsIon,  Second  Department    March  27,  1901.) 

1.   MONBT  OF  PhINOIPAI. — RECEIPT  BT  ThIBD  PbBBON  FBOM  AOBNT— AcTIOK  TO 

Rbcoveh— Pkima  Facie  Cask. 

A  complaint  alleged  that  plaintiff  delivered  milk  to  M.  under  an  agree- 
ment that  M.  should  ship  and  sell  it  with  his  own,  and  pay  plaintiff,  out 
of  each  check  received  In  payment,  his  proportionate  share,  less  commis- 
sions, but  that  M.  handed  all  checks  received  to  defendant,  who  collected 
and  retained  the  proceeds,  though  he  knew,  or  ought  to  have  known,  that 
plaintiff  was  entitled  to  his  share  thereof,  and  that  he  promised  to  pay 
the  same  on  demand.  Held,  that  evidence  that  defendant  knowingly  re- 
ceived money  from  checks  as  alleged  belonging  to  plaintiff,  and  retained 
the  same  as  against  plaintiff,  made  out  a  prima  facie  case,  under  the 
complaint,  and  that  proof  of  an  express  promise  to  pay  the  same  to  plain- 
tiff was  unnecessary. 
%  Agent's  AtiTHORiTV—lNFERKKCE— Course  of  Dbalino. 

An  agent's  authority  may  be  inferred  by  the  Jury  from  a  course  of  deal- 
ing. 

Goodrich,  P.  J.,  dissenting. 

Appeal  from  trial  term,  Orange  county. 

Action  by  James  Mikles  against  Moses  Hawkins.  From  a  judg- 
ment dismissing  the  complaint,  and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.    Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  JENKS,  and 
SE^NTELL,  JJ. 

John  C.  R  Taylor,  for  appellant 
Henry  Bacon,  for  respondent. 

JENKS,  J.  This  is  an  appeal  from  a  judgment  entered  upon  the 
dismissal  of  the  complaint  at  trial  term  at  plaintiffs  close.  For  a 
first  cause  of  action,  the  plaintiff  complains  that  he  delivered  a  quan- 
tity of  milk  to  one  McCarty  under  an  agreement  that  McCarty  would 
ship  and  sell  the  milk,  with  that  of  his  own  dairy,  to  customers,  and 
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■would  pay  to  the  plaintiff  out  of  each  check  received  in  payment  his 
proportionate  share,  less  commissions,  but  that  McCarty  handed  all 
the  checks  to  the  defendant,  who  collected  and  retained  the  proceeds, 
although  at  the  time  defendant  knew,  or  ought  to  have  known,  that 
the  plaintiff  was  entitled  to  his  share  of  said  checks.  Plaintiff  also 
pleads  a  demand  upon  the  defendant  and  his  promise  to  pay.  The 
plaintiff  gave  evidence  to  sustain  these  allegations.  The  bill  of  par- 
ticulars read  in  evidence  by  the  defendant  on  cross-examination 
shows  a  regular  allowance  for  the  commissions.  The  defendant 
testified  in  his  examination,  nnder  a  third-party  order  in  proceedings 
supplementary  to  execution,  which  was  read  in  evidence  by  the  plain- 
tiff: "I  remember  when  the  milk  for  which  this  judgment  was  ren- 
dered was  being  bought  of  Mikles  [the  plaintiff].  I  knew  the  milk 
came  from  Mikles,  and  I  paid  for  this  milk  to  McCarty.  I  thought 
that  the  milk  that  came  from  Mikles  was  all  paid  for.  I  think  I  did 
tell  him  to  buy  this  milk."  The  plaintiff  further  testified  that,  after 
failing  to  receive  his  full  due  from  McCarty,  he  went  to  the  defendant, 
told  him  of  the  relations  with  McCarty,  and  that  defendant  said  that 
he  knew  it,  and  also  admitted  that  he  had  received  all  of  the  checks 
received  for  the  milk.  Under  the  rule  of  Higgins  v.  Eagleton,  135 
N".  Y.  466,  50  N.  E.  287,  it  cannot  be  said  that  inferences  could  not  be 
deduced  from  the  testimony  that  McCarty  was  the  agent  of  the  plain- 
tiff to  sell  and  to  return  to  plaintiff  his  share  of  the  proceeds,  leas 
the  commissions;  that  the  defendant  knew  this,  and  that  notwith- 
standing he  received  from  plaintiff's  agent,  and  has  retained  in  pay- 
ment of  an  existing  debt  of  McCarty  to  the  defendant,"  money  which 
was  due  to  the  plaintiff  from  McCarty.  That  the  learned  court  con- 
ceded that  the  testimony  might  be  thus  construed  is  apparent  from 
these  remarks  incident  to  the  motion  to  dismiss: 

"But  taking  It  the  strongest  way  yon  can,  he  [the  plaintiff]  nsed  him  [Mc- 
Carty] as  an  agent  of  his  own.  McOnrty  was  the  plaintiff's  agent  to  sell 
the  milk  and  pay  him  the  money,  and  he  got  Into  debt  with  Hawkins  [the 
defendant],  and  Instead  of  paying  the  plaintiff  he  used  the  money  to  pay  his 
debt  to  Hawkins,  and  when  the  plaintiff  brought  Hawkins'  attention  to  the 
fact  he  said:  'It  Is  an  honest  debt  there  la  no  doubt  whatever  that  he  owes 
you,  and  I  will  see  that  you  are  paid,  and  I  will  pay  you.'  •  *  *  Now. 
the  law  says  that  you  cannot  collect  upon  that  promise,  unless  yon  get  him 
to  put  It  down  In  writing." 

Evidently,  the  dismissal  as  to  this  cause  of  action  was  based  npon 
the  final  sentence.  I  think  that  proof  of  an  express  promise  was  not 
necessary.  If  the  defendant  had  knowingly  received  and  retained  the 
money  of  the  plaintiff,  then  an  action  might  lie  therefor.  I  think  that 
a  prima  facie  case  was  made  out,  and  that  the  complaint  may  be  read 
as  sutticient  to  maintain  it.  Roberts  v.  Ely,  113  N.  Y.  128,  20  N.  E. 
606;  Seeber  v.  Association,  36  App.  Div.  312,  316,  55  N.  Y.  Supp. 
364.  It  would  not  be  a  defense  that  the  money  was  received  by  the 
defendant  in  payment  of  an  existing  debt  of  McCarty,  unless  the  de- 
fendant had  received  the  money  innocently,  and  without  knowledge, 
or  means  of  knowledge,  that  his  debtor  had  no  rightful  ownership 
therein.  Ileidenheimer  v.  Boyd,  15  App.  Div.  580,  44  N.  Y.  Snpp.  687. 
citing  Newhall  v.  Wyatt.  1.^0  K  Y.  452,  U  N.  E.  1045.  Further,  it, 
as  the  defendant  testified  he  had  paid  for  the  milk  to  McCarty,  it  may 
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be  fairly  inferred  that  he  received  money  due  to  plaintiff,  and  had 
then  returned  it  to  McCarty  to  be  paid  to  the  plaintiff,  that  does  not 
establish  a  defense,  in  view  of  the  testimony  of  the  plaintiff  that  the 
agfeement  between  him  and  McCarty  was  that  the  latter  should  pay 
plaintiff's  money  directly  to  the  plaintiff.  Whether  it  may  be  inferred 
from  the  course  of  dealing  that  McCarty  had  authority  to  pay  all  pro- 
treeds  first  to  defendant,  and  then  to  receive  plaintiff's  share  from  the 
defendant  as  payment  to  the  plaintiff,  was  a  question  for  the  jury. 
Lamb  v.  Hirschberg,  1  Misc.  Rep.  108,  20  N.  Y.  Supp.  678,  and  au- 
thorities cited.  I  express  no  opinion  as  to  the  liability  of  the  defend- 
ant, but  I  advise  reversal,  on  the  ground  that  the  dismissal  of  the 
complaint  at  the  close  of  plaintdfTs  case  was  error. 

Judgment  and  order  reversed,  and  new  trial  granted,  costs  to  abide 
the  event.    All  concur,  except  GOODRICH,  P.  J.,  who  dissents. 


(59  App.  DIv.  .ISS.) 

CRITTENDEN   V.  BARTON. 

(Supreme  (>onrt.  Appellate  Dlrislon,  Fourth  Department    March  26,  1901.) 

Bahkbuftct— IsBOLTUNT  Fiiui— Patmbmt  or  Claims— UaiiAwvuL  Fbkfsrsmcb 
— Knowledos  of  Creditob. 

Bankr.  Act  189B,  |  CO,  Bubd.  "b,"  provides  that  If  a  bankrupt  sball  have 
given  a  preference  within  four  monthe  before  tbe  filing  of  a  petition,  or 
after  the  filing  of  a  petition  and  before  the  adjudication,  and  the  person 
receiving  it  shall  hare  had  reasonable  cause  to  believe  that  it  was  In- 
tended thereby  to  give  a  preference.  It  shall  be  voidable  by  the  trustee. 
and  he  may  recover  the  property,  or  Its  value,  from  such  person.  A  flnu. 
one  member  of  which  was  a  brother  of  defendant,  paid  defendant's  claim 
In  full  one  month  prior  to  an  adjudication  that  the  firm  waa  bankrupt  by 
borrowing  the  money  from  defendant's  brother-in-law,  to  whom  they 
executed  a  chattel  mortgage,  and  gave  Immediate  possession  of  the  firm's 
property.  Defendant  knew  at  the  time  that  several  suits  were  pending 
against  the  firm  on  undisputed  claims,  and  that  the  company  was  on  the 
verge  of  insolvency.  Held,  that  the  paymeut  of  defendant's  claim  con- 
stituted an  unlawful  preference,  as  he  had  reasonable  cause  to  apprehend 
tbat  a  preference  was  Intended. 

Appeal  from  trial  term,  Monroe  county. 

Bill  by  T.  Franklin  Crittenden,  as  trustee  in  bankruptcy  of  the 
estate  of  Frederick  Porschet  and  Frank  C  Barton  as  co-partners 
under  the  firm  name  of  Porschet  &  Co.,  against  Evan  J.  Barton. 
From  a  judgment  in  favor  of  defendant,  plaintiff  appeals.    Reversed. 

Argued  before  ADAMS,  P.  J,,  and  McLENNAN,  SPKENG,  WIL- 
LIAMS, and  LAUGHLIN,  JJ. 

Hiram  R  Wood,  for  appellant. 
Abraham  Benedict,  for  respondent. 

SPRING,  J.  This  action  was  commenced  February  24,  1900,  by 
the  plaintiff,  as  trustee  in  bankruptcy,  assailing  a  payment  of  ?.")42.50 
made  to  defendant  by  Porschet  &  Co.,  a  firm  of  retail  meat  dealers 
in  the  city  of  Rochester,  on  tlie  ground  that  such  i)a.vnient  was  an 
unlawful  preference,  and  in  violation  of  the  national  bankruptcy  act, 
which  became  a  law  in  1808.  The  defendant  succeeded  upon  the  trial, 
but  we  think  that  the  weight  of  evidence  was  against  him,  and  that 
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a  reversal  of  the  judgment  is  necessary.  The  firm  of  Forschet  &  Ck>. 
was  composed  of  Frederick  Forschet  and  Frank  G.  Barton,  and  began 
business  in  the  spring  of  1897.  In  the  earlj  fall  of  1899  the  company 
was  heavily  in  debt,  owing  many  demands  which  were  overdue.  The 
defendant,  who  was  a  brother  of  said  Frank  C.  Barton,  held  a  note 
against  the  firm  of  $542.50,  and  his  father  a  note  for  about  the  same 
sum.  On  September  6th  the  copartners  borrowed  of  one  Joel,  a 
brother-in-law  of  said  Frank  G.  Barton,  fl,100,  and  gave  to  Joel 
a  chattel  mortgage  on  the  machinery  and  tools  of  the  firm.  The 
avails  of  the  loan  were  used  to  pay  the  notes  of  the  defendant  and 
his  father.  The  chattel  mortgage  was  promptly  filed,  and  on  the 
same  day  another  chattel  mortgage  to  secure  the  payment  pf  the  sum 
of  f  1,300  waB  given  to  the  Commercial  Bank  of  Rochester,  and  these 
mortgagees  at  once  took  possession  of  the  mortgaged  property. 
Judgments  were  soon  recovered  by  several  creditors  of  the  firm,  and 
on  October  29th  following  the  two  co-partners  indiTridually  and  as 
members  of  the  firm  were  adjudged  bankrupts  in  an  involuntary  pro- 
ceeding commenced  by  the  creditors.  It  is  evident  that  one  of  the 
cardinal  principles  of  the  national  bankruptcy  law  is  the  preventing 
of  preferences  among  the  creditors  of  a  bankrupt.  The  whole  scheme 
of  the  act  is  founded  upon  an  equal  distribution  of  his  assets  among 
his  creditors.  Section  3  of  the  act,  defining  of  what  acts  bankruptcy 
consists,  includes  "the  trai^sfer  of  any  portion  of  his  property"  by 
the  insolvent  "with  intent  to  prefer"  such  creditor.  Section  67, 
subd.  "c,"  brings  within  its  condemnation  any  lien  created  within 
four  months  of  the  filing  of  the  petition  in  bankruptcy  upon  the  es- 
tate of  the  insolvent,  where  it  works  a  preference,  and  the  person 
benefited  thereby  "had  reasonable  cause  to  believe  the  defendant  was 
insolvent,  and  in  contemplation  of  bankruptcy."  Section  60,  with 
which  we  have  particular  concern  in  this  case,  relates  to  preferred 
creditors.  Subdivision  "a"  prescribes  that  a  preference  shall  be 
deemed  given  when  an  insolvent  person  "has  procured  or  suffered 
judgment"  against  him,  or  transferred  any  of  his  property,  "and  the 
effect  of  the  enforcement  of  such  judgment  or  transfer  will  be  to 
enable  any  one  of  his  creditors  to  obtain  a  greater  percentage  of  his 
debt  than  any  other  of  such  creditors  of  the  same  class."  Subdivision 
"b"  of  this  section  is  as  follows: 

"If  a  bankrupt  shall  have  given  a  preference  within  four  months  before  the 
filing  of  a  petition  or  after  the  filing  of  the  petition  and  before  the  adjudica- 
tion, lind  the  person  receiving  It  or  to  be  benefited  thereby,  or  his  agent  acting 
therein,  shall  have  bad  reasonable  cause  to  believe  that  It  was  Intended  there- 
by to  give  a  preference.  It  shall  be  voidable  by  the  trustee,  and. he  may  recover 
the  property  or  Its  value  from  such  person." 

It  will  be  seen,  therefore,  that  actual  belief  or  knowledge  by  the 
person  benefited  by  the  transfer  that  a  preference  was  designed  is 
not  essential  to  enable  the  trustee  to  attack  successfully  the  transfer; 
but,  if  the  facts  are  sufQcient  to  put  the  transferee  upon  inquiry, 
then  the  property,  or  its  value,  must  be  returned  to  the  estate  of  the 
insolvent.  What  constitutes  "reasonable  cause  to  believe"  is  a  ques- 
tion of  fact,  and  each  case  depends  upon  its  own  peculiar  circum- 
stances, and  no  rigid  rule  can  be  established  applicable  to  every  case. 
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'As  in  actions  of  fraud,  or  an;  action  where  the  question  of  intent  is 
potential,  the  misconduct  or  innocence  of  the  person  benefited  must 
be  arrived  at  from  all  the  facts  and  circumstances  which  surround 
the  transaction  attacked.  A  brief  review  of  the  salient  facts  which 
we  deem  pertinent  in  this  case  may  not  be  amiss.  An  afternoon  pa- 
per of  the  city  of  Rochester  in  its  issue  of  August  31,  1899,  pub- 
lished a  statement  that  an  action  had  been  commenced  against  Por- 
schet  &  Co.  by  Morrell  &  Co.  to  recover  |1,180.  The  defendant  saw 
this  item  the  day  it  appeared,  and  was  alarmed  at  the  situation,  and 
at  once  talked  with  one  of  the  partners,  and  was  advised  by  him  that 
a  check  for  over  $500  had  been  sent  in  payment  of  the  Morrell  ac- 
count, that  tiie  balance  was  not  yet  due,  and  the  matter  would  be 
adjusted.  Anotiier  demand,  held  by  Crittenden  &  Ce.,  was  sued  in 
the  municipal  court  of  Rochester  on  September  1st,  and  defendant 
was  also  aj^rised  of  the  pendency  of  that  action,  but  was  informed 
that  the  Crittendens  had  promised  that  the  suit  would  not  cause 
Porschet  &  Co.  any  trouble,  and  would  not  be  pressed.  Defendant 
also  inquired  of  the  bookkeeper  as  to  the  business  of  the  firm,  and 
referred  particularly  to  the  Morrell  action,  and  was  advised  that  a 
check  for  half  that  account  had  been  mailed,  and  that  the  balance 
would  be  arranged  satisfactorily.  The  defendant  testified  that  his 
snspicions  were  allayed  by  the  responses  he  obtained  to  his  inquiries, 
and  believed  that  Porschet  &  Co.  were  solvent,  and  apprehended  no 
collapse;  but  his  conduct  does  not  confirm  his  testimony.  He  daily 
insisted  that  his  claim  and  that  of  his  father  be  paid  or  secured.  On 
the  evening  of  September  5th  the  defendant  and  the  members  of  the 
firm  went  to  the  ofQce  of  the  attorney  for  defendant  at  the  latter's 
solicitation,  and  there  tiiey  were  importuned  to  pay  the  defendant 
and  his  father,  and,  as  a  last  resort,  that  judgment  be  confessed  in 
their  favor.  The  co-partners  declined  to  pay  or  confess  judgment, 
and  stated  that  their  busy  season  had  begun,  and  that  they  expected 
to  continue  their  business.  The  defendant  testified  that  he  had  in- 
duced his  debtors  to  meet  his  attorney  because  he  was  alarmed  over 
the  situation,  but  that  his  fears  were  dispelled  by  the  information 
imparted  to  him  at  that  time.  Again,  his  story  finds  its  contradiction 
in  what  occurred  on  the  succeeding  day,  for  the  money  was  loaned 
by  the  brother-in-law,  the  chattel  mortgage  given,  the  notes  of  the 
son  and  father  paid,  and  the  property  turned  over  to  the  mortgagees 
on  that  day.  It  cannot  be  possible  that  at  this  interview  on  the 
evening  of  the  5th  everything  was  running  along  placidly  with  this 
firm,  for  the  next  day,  without  any  new  complications  arising,  they 
gave  these  mortgages,  and  permitted  their  business  to  be  closed  up^ 
It  appears  that  at  that  tune  four  actions  on  undisputed  claims  were 
pending  against  them;  that  there  were  other  demands  overdue;  that 
they  were  strenuously  pressing  their  solvent  creditors  for  money; 
that  the  check  sent  to  Morrell  &  Co.  was  worthless,  as  the  drawee 
had  no  money  to  meet  it;  and  the  conclusion  that  the  firm  in  fact 
was  insolvent  is  not  a  violent  one,  even  when  viewed  from  the  stand- 
point of  September  6th.  In  considering  the  conduct  of  the  actors 
in  this  transaction,  we  cannot  overlook  the  relations  existing  be- 
tween them.    The  father  and  son  were  the  beneficiaries  of  this  loan, 
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which  was  made  by  a  brother-in-law,  who  took  possession  of  the 
mortgage  property;  We  realize  that,  ev^n  if  the  design  of  Porschet 
&  Co.  was  to  give  an  unlawful  preference  to  the  defendant,  thdt'  fact 
alone  does  not  vltl&te  th6  payment  to  him.  Ihe  test  i6  whether  he 
had  "reasonable  cause"  to  apprehend  that  a  preference  was  intended; 
bat  his  intention  is  not  to  be  dependent  wholly  upon  his  own  testi- 
mony that  he  was  innocett.  Defendant'i^  conceded  knowledge  of 
certain  cogent  facts  which  cast  suspicion  upon  the  assurances  of 
Porschet  &  Co.  that  they  were  in  no  danger  df  failure,  th^  ti^ilance 
bf  defendant  to  get  his  pay,  the  manner'  in  ^hich  it  yfas  6btained, 
abd  the  swift  downfall  of  the  flTmi  on  the  Vef-y  flay  6f  payment,  and 
the  blood  ties  of  the  parties,  condemn  the  ti-ansactibn'too  strongly 
for  it  td  be  cleared  up  by  thte  tebtimon;^  of  the  parties  Interested. 
The  defeildant  possessed  sufficient  infoi'm&tion  to  put'  him  on  in- 
quiry into  thi  condition  of  the  affairs  of  this  firm.  On  the  even- 
ing of  the  6fh  his  apprehension  siibslded,  as  he  would  hare  us  be- 
lieve. The  firm  at  that  tikne  possessed  ho  nioney  with  which  to  pay, 
and  it  was  entirely  apparent  tliAt  their  ability  to  do  'so  depended 
iipon  their' success  in  continuing  the  business.  On  the  next  day  both 
claittis  were  paid  in  full. '  The  sudden  change  in  the  financial  strength 
of  his  debtors  {ipparently  did  not  attract  the  defendant's  attention. 
He  did  not  inquire  where  the  money  came  from.  He  took  it  as  a 
matter  of  coui^e,  as' if  money  was  a  surplus  commodity  ^ith  this 
hard-pressed  firm.  Taking  ihto  consideration  all  of  the  facts  which 
confessedly  he  did  know  at  the  time  his  not6  was  paid,  they  con- 
stitute a  chain  <if  cli'cumstances  which,  to  any  reasohable  man  of 
ordinary  prudence  and  disdretion,  Called  for  inqfuiry  on  his  part. 
Actual  belief  In  the  condition  of  affairs  is  not  necdss&ry  to  make  this 
an  unlawful  preference,  but  the  basis  of  liability  is  whether,  being 
a  man  of  good  judgment  and  reasonable  prudence,  he  ought  to  have 
realized  that  this  firm  was  in  precarious  circumstances,  and  that  he 
might  be  getting  an  advantage  over  its  other  creditors.  All  that 
was  realizes  from  the  entire  property  was  f3,239.60,  while  the  lia- 
bilities aggriegated  911,334.24,  and  the  invehtory  t^&en  at  the  instance 
of  the  referee  by  disinterested  appraisers  showed  the  value  of  the 
assets  $7,119.45,  which  left  a  ileflciency,  even  on  that  bafeis,  of  over 
14,000.  The  members  of  this  firm  had  by  chattel  mortgages,  prin- 
cipally to  relatives,  turned  over  all  their  individual  property,  so  that 
they  were  unable  to  contribute  anything  towards  the  firm  obligations. 
That  they  understood  they  were  giving  the  diefehdant  and  his  father 
a  preference  over  the  other  creditors  is  not  a  subject  of  Controversy. 
We  have  considered  the  testimony  in  this  case  with  car6  in  the  de- 
sire,'if  possible,  to  uphold  this  judgment,  and  vin<Jicate  the  defendant 
from  the  charge  that  he  had  reasonable  cau86  to  understand  that 
Pbrichet  &  Co.  were  in  imminent  financial  peril.  We  are  forced  to 
the  contrary  conclusion,  and  believe  that  the  aim  of  the  statute  would 
be  thwarted  if  this  judgnient  should  be  sustained. 

The  judgtnent  is  reversed,  arid  a 'hew  trial  ordered,  with  costa  to  the 
appellant  to  abide  the  event.    All  concur.      '      '*'        ' 
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^Supreme  Conrt,  Ajppellate  Division,  Second  peporl^ent     ^arcjb  22,  1901.) 

WiiiB— EociTABirK  ,Ck>NTBH8ioN— Constructions. 

A  wIU  provldei^  that  the  net  proceeds  of  testator's  real  estate  should  be 
divided' Bfetwe^fl' his  wife  and  cHIiareh,  and"  rf  iny  of  ms  chltdrferi  had 
died,  leaving  lawful  issue,  tbat  the  AtLte  of  thd  deceased  should  go  to 
audi  Issue.  His  execntora  wei-e  antborlaed  to  sell  his  reaitjr  ffor  the  pur- 
pose of  such  #Btribat(oa,  aiid  to  relnve8;t  the  fund  tUl  such  distrtbu^on, 
and  pay  the  Interest  thereon  to  t^e  devisees.  Seli,  that  there  was  an 
equitable  cbnvenlron  of  the  realty  into'  personalty  at  the  death  'o'f  the 
testAtftf.  and'U^ifee  th«  hiisband  bf  a  idiaughteT  sub^eqbently  d^iiig  \^ltbfout 
issue  was  e:&tltled  to  *hiire  tlieretn,  though  the  ezecutota  bad  hot  exeeotfld 
the  power- of  sale  at  the  time  of  Jher  death.    ' 

Appeal  from  surrogate's  court,  Westchester  county. 

Settl^tot  of  the  account  oi  Eupheniia  D.  B^ssell  and  another, 
as  execTitoi4  of  thb  IMt'^^Arlir  ^d  testament  of  Jatdes  ^u^ibi^n,  de- 
ceased. 'Frdm  a"decrfee  settling  such  kccotint,  thti  ezecdto^  &hd 
others  appeal    Affirmed.'"'     '"•  "         "'  '      ••■''• 

Argued  before  GOODRICH,  P.  J.,  and  WOODWAED,  HIBSCH- 
BBBO,  JEifKB,  arid  BEWEjLL,  JJ.      '"     '=       •     ''        ' 

John  J^.  Dillon,  for  appe^ants. 

Samuel  I^iliijps  ^va^e)  for  respojiden|:. 

HIBSCHBERO,  J.  The  question  presented  on  this  appeal  is 
whether  in  the  case  of  a  ^evisle'  in  t^rms  not  df  ftal  Estate,  But  of  the 
proceeds  Of  itfl'Bale','  the"  subject  6t  fhb  gift  on  idhe'^eatli  of  the 
devisee  after  the  tefetator,  but  before  the  execution  Of  a  nated  power 
of  sale,  conferrfed  up6n  the  executors,  is  to  be  re'gatded  for  the  pur- 
poses 0^  devolution  as  real  or  as  personal  estate. '  The  wij^  of  the 
testator,  James  Russell,  contains  the  following  clauses:  "  ' 

"SlrtU.  All  the  rest,  residue,  and  remainder  of  my  personal  estate,  and  the 
net  proceeds  of  the  sales  of  the  rest,  residue,  and  i%maihder  of  my  real  estate, 
owned  by  me  indlvIdnaUy  or  with  my  e<H)artner,  Sdwaild -Tracy;  or  others,  I 
give,  devise,  and  bequeath  to  my  wife  and  my  Children,  .to  f)e  divided  equally 
between  them,  share  and  share  alike;  that  is  to  say,  to  my  wife  one  share, 
to  cacfi  children  equal  share  with  my  wffel  Should  any  of  my  children  have 
died,  leavlnj;  lawful  issue,  such  deceased  chiifl's  share  to  be  given  to  such 
issue. 

"Seventh.  Vor  tfie  purpose  of  such  distribution  of  my  estate  among  my  wife 
and  children,  I  fully  authorize  and  empower  my  executors  and  executrix 
hereinafter  named, 'or  such  of 'them  as  shall  qualify,  and  the  survivors  or  sur- 
vivor of  tbem,  to  sell  and  dispose  of  any  and  all  my  real  estate  and  interest 
In  real  estate  at  public  or  private  sale  at  such  time  or  times  within  a  lawful 
period  and  on  such  terms  as  they  shall  deem  most  advantageous  to  my  estate, 
and  to  execute  and  dellve'r  to  the  purchaser  or  purchasers  thereof  good  an^ 
sufSclent  deeds  of  conveyance  thereof,  and  to  do  each  and  every  act  and  thing 
lawful  and  necessary  for  them  to  carry  out  and  complete  said  sales.  I  i^lso 
antborize  my  executrix  and  Executors  hereinafter  named  to  invest  and  reinvest 
the  moneys  of  m^  estate  'until  Its  distribution,  such  investment  to  be  on  im- 
proved real  estate  In  the  city  of  New  Tor.k,  or  bonds  of  the  United  States  gov- 
ernment, or  ^ew  York  state  or  City  bonds.  The  net  Income  of  my  estate  until 
its  distribution  I  direct  to  be  divided  equals  between  my  wife  an^  children, , 
share  and  share  ajlke, 

At  the  time  of  the  execution  of  the  will  the  testator  had  five  chil- 
dren, who,  with  his  wife,  survived  him.    He  had  no  o^er  children. 
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He  died  a  resident  of  this  state  in  January,  1888.  His  daughter 
Elizabeth  D.  married  James  K.  Black  on  the  28th  day  of  Januarj,. 
1891,  at  the  city  of  New  York,  and  died  without  having  had  children, 
intestate,  and  under  age,  at  Bdfast,  Ireland,  on  the  9th  day  of  De- 
cember, 1892,  leaving  her  husband  surviving.  The  proceedings  herein 
were  ccnnmenced  on  petition  of  her  husband,  as  ancillary  adminis- 
trator of  her  estate,  and  resulted  in  the  filing  of  an  account  by  the 
executors  in  which  he  was  denied  any  right  or  claim  in  or  to  the 
estate;  but  the  surrogate  decided  that  he  was  entitled  to  receive  one- 
sixth  of  the  remdue  of  the  testator's  personal  estate  and  of  the  net 
proceeds  of  the  sale  of  his  real  estate.  The  testator  left  a  very  large 
amount  of  real  estate  in  this  and  other  states,  a  part  of  it  in  his  own 
name,  and  considerable  of  it  in  joint  ownership  with  his  partner. 
The  executors  sold  some  of  the  real  estate  before  and  some  after 
the  death  of  Mrs.  Black.  It  seems  quite  beyond  question  that  there 
was  an  equitable  conversion  of  the  real  estate  "out  and  out."  It 
is  immaterial  to  inquire  whether  the  beneficiaries  coold  have  re- 
stored the  property  to  its  original  character  by  any  united  action, 
inasmuch  as  they  never  attempted  to  do  so,  and  Mrs.  Black  died 
before  she  was  legally  competent  to  join  in  such  an  effort.  The  ques- 
tion of  conversion,  of  course,  is  to  be  determined  from  the  intention 
of  the  testator  as  shown  by  the  provisions  of  the  will,  and  such  in- 
tention may  be  found,  according  to  the  authorities,  either  (1)  in  a 
positive  direction  for  a  conversion;  or  (2)  an  absolute  necessity  ta 
sell  in  order  to  carry  out  the  provisions  of  the  will;  or  (3)  such  a 
blending  of  the  real  and  personal  estate  by  the  testator  in  the  will 
as  clearly  to  show  an  intention  to  create  a  fund  out  of  both  real  and 
personal  estate,  and  to  bequeath  the  fund  as  money.  In  this  case 
.just  such  a  blending  has  been  directed,  and  the  proceeds  of  the  sale 
of  the  real  estate,  with  the  corpus  of  the  personal  estate,  are  be- 
queathed in  express  terms;  and  no  discretion  is  vested  in  the  execu- 
tors excepting  as  to  the  selection  of  the  time  and  the  fixing  of  the 
terms  of  sale.  It  is  true  that  the  direction  to  sell  is  not  imperative, 
but  a  sale  is  necessary  in  order  to  carry  out  the  scheme  of  distribu- 
tion; and  it  is  settled  that,  whether  the  sale  is  directed  or  merely 
authorized,  the  doctrine  of  equitable  conversion  equally  applies. 
Dodge  V.  Pond,  23  N,  Y.  69;  Ross  v.  Roberts,  2  Hun,  90,  affirmed  in 
63  N.  Y.  652;  Power  v.  Oassidy,  79  N.  Y.  602,  613;  In  re  Hosford, 
27  App.  Div.  427,  50  N.  Y.  Supp.  550. 
In  Moncrief  v,  Ross,  50  N.  Y.  431,  436,  the  court  said: 

"By  the  power  the  land  was  equitably  converted  Into  money  from  the  time 
the  sale  was  directed  to  be  made,  and  will  be  so  regarded  thereafter  In  equltv 
for  all  purposes.  Bogert  v.  Hertell,  4  Hill,  482;  1  Jarm.  Wills,  525,  630.  This 
is  upon  the  principle  that  equity  regards  as  done  what  onght  to  be  done.  Man- 
Ice  V.  Manlce,  43  N.  Y.  303;  White  v.  Howard,  46  N.  Y.  144.  It  follows  that 
the  land  must  be  regarded  as  converted  into  money  for  the  purpose  of  deter- 
mining who  Is  entitled  to  the  proceeds,  whether  arising  from  Income  or  a 
sale.  So  regarded,  by  the  eighth  and  ninth  clauses  of  the  wlU  the  entire 
proceeds  of  the  land,  except  the  funeral  expenses,  etc.,  are  given  as  money  to 
the  sisters  of  the  testator,  Jane  and  Agnes.  Any  income  derived  from  tlie 
real  estate  before  the  sale  has  been  made  la  equity  clearly  belongs  to  these 
slaters,  and  not  to  the  plaintiff." 
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In  Fisher  t.  Banta,  66  X.  Y.  468,  the  wQl  directed  a  division  ^f 
the  real  estate  between  the  testator's  two  sons.  In  a  codicil  the  ex- 
ecutor was  directed  to  sell  the  real  estate,  having  no  discretion  "ex- 
cept as  to  the  time  and  manner  of  sale."  Page  476.  The  sons  sur- 
vived the  testator,  but  one  of  them  died  before  the  execution  of  the 
power.    The  court  said  (page  477) : 

"From  the  moment  of  the  testator's  death,  the  conversion  took  place,  and 
the  land  became  money  for  all  purposes  of  administration.  The  Impression 
of  money  was  fixed  upon  it  The  sons  took  their  Interest  in  the  converted 
property  as  legatees,  and  upon  their  death  laefore  actual  sale  It  would  pass 
to  their  personal  representatlyes.  Fletcher  v.  Ashbumer,  1  Brown,  Ch.  487; 
Craig  V.  Leslie,  8  Wheat  587,  4  Ll  Ed.  460;  Bogert  v.  Hertell,  4  Hill,  482. 
and  cases  cited;  Stagg  v.  Jackson,  1  Oomst  206.  The  power  of  sale  was  not 
afTected  by  the  death  of  Oharles  Eidward  Banta  before  the  lands  of  Albert 
Banta  were  sold  by  his  executor.  The  necessity  of  a  sale  for  the  purpose  of 
a  division  between  the  surviving  brother  and  the  personal  representatives  of 
Charles  Edward  continued.  Nor  was  conversion  prevented  from  taking  place, 
because  the  legal  estate  was  not  given  In  trust  to  the  person  In  whom  the  power 
«f  sale  was  vested,  or  because  then  there  was  no  devise  of  the  lands,  and  that 
they  passed  by  descent  to  the  two  sons  of  the  testator.  1  Jarm.  Wills,  466; 
Post  V.  Hover,  88  N.  Y.  683;  Bogert  v.  Hertell,  supra." 

In  Morse  v.  Morse,  85  N.  Y.  53,  there  was  authority  to  sell  ex- 
pressed in  the  words,  "I  will,  authorize,  and  empower,"  etc.,  with 
power  to  lease  meanwliile.    Judge  Andrews  said  (page  59): 

"It  Is  clear  that  the  power  of  sale  In  the  will  In  question  was  conferred  for 
Che  purpose  of  conversion,  and  with  a  view  to  the  distribution  of  the  proceeds 
of  the  sale  of  the  land  among  the  testator's  children.  This  is  not  expressly 
declared,  but  the  prior  gift  of  the  whole  residuary  estate  to  them,  followed  by 
the  power  of  sale  to  the  executors,  permits  of  no  other  Inference.  Fisher  v. 
BanU,  66  N.  Y.  468;  Marsh  v.  Wheeler,  2  Edw.  Ch.  156;  KInnler  v.  Rogers. 
42  N.  Y.  681.  The  direction  to  sell  was  Imperative,  and  operated  In  equity  as 
M  conversion  of  the  land  Into  money.  It  mub  the  Intention  of  the  testator 
that  the  beneficiaries  should  receive  their  respective  Interests  la  money,  and 
not  In  land." 

In  Hope  V.  Brewer,  136  N.  Y.  126,  32  N.  E.  558,  18  Ix  R.  A.  458, 
the  executors  were  directed  to  sell  and  convert  into  money  all  the 
testator's  real  estate  as  soon  as  might  conveniently  be  done  after 
his  death.  The  court  said  (page  134,  136  N.  Y.,  page  560,  32  N.  E., 
and  page  462,  18  L.  R.  A.): 

"This  provision  of  the  will  operates  to  convert  the  real  estate  of  which 
Thomas  Hope  died  seised  Into  personalty,  and  subjects  It  Id  the  operation  of 
the  rules  of  law  governing  the  devolution  of  personal  property." 

See,  also.  Lent  v,  Howard,  89  N.  Y.  177;  Delafield  v.  Barlow,  107 
N.  Y.  535,  14  N.  E.  498;  Ck)ttman  v.  Grace,  112  N.  Y.  305,  19  N.  E. 
839, 3  L.  R.  A.  145;  Asche  v.  Asche,  113  N.  Y.  232,  21 N.  E.  70;  Green- 
land T.  Waddell,  116  N.  Y.  234,  22  N.  E.  367;  Fraser  v.  Trustees,  124 
S.  Y.  485,  26  N.  E.  1034;  Underwood  v.  Curtis,  127  N.  Y.  623,  28  N.  E. 
585;  Bowditch  v.  Ayrault,  138  N.  Y.  227,  34  N.  E.  514;  McDonald  v. 
CHara,  144  N.  Y.  568,  39  N.  E.  642. 

Under  this  will  the  wife  and  children  of  the  testator  take  the  estate, 
not  only  in  money,  upon  the  conversion  of  the  realty,  but  their  in- 
terests are  vested  and  immediate,  both  in  tenure  and' in  the  right  of 
enjoyment.    l%ere  is  no  contingency,  no  uncertainty  as  to  the  ben- 
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eflciaries,  no  dependency  upon  sarriTorahip,  no  future  event  t©  deter- 
mine the  period  of  dietribution,  but,  on  tbe  contrary,  the  executors 
may  sell  and  divide  the  funds  among  the  wife  and  children  living  both 
at  the  date  of  the  will  and  of  the  testator'^. death  as  speedily  as  may 
be  consistent  with  the  due  administration  of  their  trust.  The  words, 
"should  any  of  my  children  have  died,"  etc.,  in  Bfr.  Russell's  will,  re- 
fer to  a  death  before  t^e  testator,  and.  not  before  distribution.  The 
distinguished  counsel  for  the  appellants  has  labored  witl^  chaqacter- 
istic  power  and  assiduity  to  gather  sanction  from  the  authorities  for 
a  contrary  view  from  that  herein  stated,  and  to  maintain  thait  this  is 
one  of  the  capes  where  division  i^  ^0|De  made  in  the  future  among  a 
class  whose  members  caq  only  be  determined  when  the  time  for  dis- 
tribution arrives.  The  authorities  in  this  state  are  uniformly  op- 
posed to  his  conteutions.  They  were  collated  by  the  writer  in  <3an- 
fleld  V.  Fallon,  26  Misc.  Bep.  3^,  57  N.  Y.  Supp.  149,  in  a  case  where 
the  only  gift  was  to  be  found  in  a  direction  to  divide  at  a  future  date, 
and  the  opinion  that  even  there,  following  the  intention  of  the  testa- 
tor, the  estate  created  was  to  be  regarded  as  vested,  was  adopted  by 
this  court  (Canfield  v.  Fallow,  43  App.  Div.  561,  57  N.  Y.  Supp.  U9> 
and  by  the  court  of  appeals  (Canfield  v.  Fallon,  161  N.  Y.  623,  65 
N.  E.  1093).  But  here  the  case  is  inflnitgly  stronger.  Here  the 
beneficiaries  are  at  all  times  knowp, — the  ^ife  and  children  of  the 
testator, — as  though  mentioned  individually  by  name.  There  is  no 
postponement  of  payment  until  the  happening  of  any  contingency  in 
a  legal  sense,  and  the  property  is  given  to  them  by  direct  ^nd  precise 
words  of  bequest.  In  Re  Baer,  147  N.  Y.  348,  4l  N.  E.  702,  to  which 
the  learned  counsel  for  the  appellants  invites  "special  attention,"  the 
distinction  here  suggested  was  emphasized  by  the  court  (page  354, 
147  X.  Y.,  and  page  703,  41  N.  E.): 

"Moreover."  wrote  Judge  O'Brien,  "there  are  not  In  this  .devise  any  words 
of  direct  and  immediate  gift  to  the  children  or  heirs  of  the  brother,  but  a 
direction  that  the  truBtces  should  convey  to  them  at  a  future  time  on  a  certain 
contingency.  They  were  to  take  through  the  medium  of  a  power  In  trust,  and 
the  time  of  the  vesting  of  the  Interest  was  thus  dpferred,  in  form,  at  least, 
until  the  time  of  distribution.  It  Is  a  case,  then,  where,  as  the  cases  express 
it,  'futurity  is  annexed  to  the  substance  of  the  gift,'  and  warrants  the  applica- 
tion of  the  principle  that  where  a  future  interest  is  devised,  not  directly  to  a 
given  person,  but  indirectly,  through  the  exercise  of  a  power  conferred  upon 
trustees,  the  devise  is  designed  to  be  contingent,  and  survivorship  at  the  time 
of  distribution  is  an  essential  condition  to  the  acquisition  of  an  interest  in  the 
subject  of  the  gift" 

To  the  like  effect  is  In  re  Crane.  164  N.  Y.  71,  58  N.  E.  47,  also  cited 
by  the  appellants'  counsel.  The  division  there  was  postponed  by  the 
terms  of  the  will  until  the  death  of  the  testator's  widow,  and  was  to 
be  among  the  survivors  of  the  testator's  brothers,  sisters,  and.  niece, 
and  the  issue  of  such  as  were  dead;  and  the  courts  below  held  that 
the  postponement  was  merely  for  convenience  in  administration,  and 
not  for  the  purpose  of  annexing  futurity  to  the  subject  of  the  gift, 
and  that  the  case  therefore  fell  within  the  exceptions  to  the  rule  now 
under  consideration.  The  court  of  appeals  held  otherwise,  ^nd  on  the 
express  ground  that  the  will  containaJ  no  words  of  gift  Chief  Judge 
Parker  said  (page  76, 164  N.  Y,,  and  page  48,  58  N.  E.): 
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"We  are  unable  to  agree  with  the  courts  below  in  the  constrtyition  ^yo) 
to  this  provision  of  the  will.  In  the  first  place,  It  will  be  noted,  that,  there  Is. 
DO  direct  gift  of  the  prlnnpal  of  the  trust  estate,  but.  Instead,  a  direction  i6 
divide  it  on  the  .death  ot  the  testator's  widow.  The  will  provides:  'Upon  the 
decease  of  my  said  wife  I  order  and  direct  that  my  estate  be  divided  as  fol- 
lows, viz.:  Equally  between  my  brothers  and  sisters  and  my  niece.  Flora  W. 
Bolkley,  each  one  to  take  one  equal  share  thereof:  *  •  •  provided,  fur- 
ther, that  if  any  of  my,  said  btQtbers.  and  sisters  and  niece  ^hall  depart  this 
life  before  my  said  wife,  leaving  lawful  issue  him  or  her  surviving,  then  the 
share  of  the  Q?^e  -ao  dying  shall  be  paid  over  to  their  Issue  In  equi^  sbaxes.' 
Two  well-known  rules  of  construction  are  applicable  to  this  provision:  First 
Where  the  only,  words  of  gtft  are  found  in  the  direction  to  divide  or  pay  at  a 
future  time,  the  gift  is  future,  not  immediate;  contingent,  and  not  vested. 
In  re  B«er,  147  N.  X.  348,  364,  41  N.  E.  702;  Delafield  v.  Shlpman,  103  N.  Y. 
464.  9  N.  K.  184;  Delaney  v.  McCormack,  88  N.  Y.  174,  183.  Second.  Where 
the  gift  Is  of  money,  and  the  direction  to  convert  the  estate  Is  absolute,  the 
legacy  given  to  a  class  of  persons  vests  in  those  who  answer  the  description 
and  are  capable  of  taking  at  the  time  of  the  dlstrlbutloiL  Teed  v.  Morton, 
60  N.  Y.  S06;  In  re  Baer,  147  N.  Y.  353;  Smith  v.  Edwards,  88  N.  Y.  02,  In 
the  latter  case  Judge  Finch  said:  'It  has  been  often  held  that,  if  futurity  Is 
annexed  to  the  substance  of  the  gift,  the  vesting  Is  suspended;  *  *■  *  that, 
where  the,  only  gift  Is  in  the  direction  to  pay  or  distribute  at  a  future  time, 
the  case  Is  not  to  be  ranked  with  those  In  which  the  payment  or  distribu- 
tion only  Is  deferred,  but  is  one  In  which  time  Is  of  the  essence  of  the.  gift'. 
It  is  true  that  to  these  general  rules  .of  construction  there  are  exceptions,  and 
the  cases  noting  them  can  be  grouped  under  two  heads:  Flrat  If  the  post- 
ponement of  the  payment  Is  for  the  purpose  of  letting  in  an  intermediate 
estate,  then  the  Interest  shall  be  deemed  vested  at  the  death  of  the  testator, 
and  the  class  of  legatees  Is  to  be  determined  as  of  that  date,  for  futurity  Is 
not  annexed  to  the  substance  of  the  gift  *  •  •  The  second  exception  Is 
where  there  are  wor^  Importing  a  gift  in  addition  to  the  direction  to  execu- 
tors or  trustees  to  pay  over,  divide,  or  distribute,  in  such  a  case  the  general 
nde  of  construction  does  not  govern,  because  the  language  employed,  outside 
of  the  direction  to  divide  or  distribute.  Imports  a  gift  and,  therefore,  the 
situation  Is  precisely  as  If  the  will  contained  words  of  gift" 

The  opinion  concludes  with  this  positive  reiteration  of  the  doctrine, 
which  is  decisive  of  this  branch  of  the  case  at  bar  (page  80,  164  N.  Y., 
and  page  50,  58  N.  E.): 

"Without  pursuing  this  subject  fiurther,  I  state  the  conclusion  at  which  we 
have  arrived:  .  That,  aside  from  the  direction  to.  the  executors  or  trustees  to 
divide  and  distribute  the  estate,  there  are  no  words  importing  a  gift  and 
hence  It  becomes  our  duty  to  give  force  and  effect  to  the  rule  that,  where  the 
only  gift  is  found  in  a  direction  to  divide  or  pay  at  a  future  time,  the  gift  Is 
future,  not  Immediate;  contingent  and  not  vested." 

It  is  proper  to  note  that  the  rule  referred  to  by  Chief  Judge  Parker 
to  the  effect  that,  where  the  gift  is  of  money,  and  the  direction  to  con- 
vert the  estate  is  absolute,  the  legacy  given  to  a  class  vests  only  in 
those  who  answer  the  description  at  the  time  of  distribution,  can,  of 
necessity,  only  relate  to  a  case  where  the  distribution  is  postponed 
until  the  happening  of  some  future  event,  or  where  it  is  to  be  among 
a  class  dependent  upon  survivorship  or  other  contingency.  It  has  no 
application  to  a  direction  to  divide  immediately,  and  no  application 
to  a  direct  and  absolute  gift  in  positive  terms,  notwithstanding  it  is 
coupled  with  a  power  of  sale  conferred  only  in  order  to  form  a  homo- 
geneous fnnd,  and  to  promote  convenience  and  secure  economy  in  the 
physical  severance  of  the  interests  created  by  the  will. 

The  other  points  presented,  and  which  are  subsidiary  to  those  dis- 
cussed, have  been  considered,  and  nothing  is  found  affecting  the  re- 
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Bult.    The  conclusion  reached  is  that  this  will  is  to  be  regarded  pre- 
cisely as  thoagh  the  testator  had  left  personal  property  only,  and  had 
bequeathed  the  same  directly  to  his  wife  and  children  in  equal  shares. 
The  decree  and  order  should  be  affirmed,  with  costs.    All  concur. 


(08  App.  DlT.  S2a) 

GILDEA  V.  METROPOLITAN  ST.  ET.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    March  22,  1901.) 

1.  Stbebt  Railkoads — Nbomoence — Sufficiency  of  Evidesce. 

Plaintiff,  suing  for  Injuries  received  by  being  struck  by  a  street  car 
while  crossing  the  track,  testified  that  as  she  stepped  off  the  curb  she 
looked  up  the  street  and  saw  a  car  at  the  crossing,  which  appeared  to 
be  standing,  with  a  dark  light  on  the  top;  that  she  looked  In  the  other 
direction,  and  then  started  across  the  street;  that  she  looked  again,  and 
the  car  was  onto  her;  that  the  car  was  dark,  and  she  heard  no  bell;  and 
that  the  street  was  very  dark.  There  was  other  evidence  that  the  car 
was  going  fast,  with  no  lights,  and  without  ringing  the  bell,  and  that  there 
was  plenty  of  light  to  see  plaintiff  at  from  60  to  126  feet  from  where 
she  was  struck.  Held,  that  there  was  sufficient  evidence  of  defendant's 
negligence  to  go  to  the  jury. 
Ii  Same — Contributqbt  Keoligknce. 

It  is  not  contributory  negligence  for  a  i)erson  to  cross  a  car  track  In  the 
middle  of  a  block  on  a  dark  night  where  he  looked  and  saw  a  car,  which 
appeared  to  be  stationary,  at  the  street  Intersection. 

Van  Brunt,  P.  J.,  dissenting. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Annie  Gildea  against  the  Metropolitan  Street-Bailway 
Cyompany.  From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  PATTERSON, 
OTBRIEN,  and  INGRAHAM,  JJ. 

Charles  F.  Brown,  for  appellant. 
Otto  H.  Droege,  for  respondent. 

INGRAHAM,  J.  The  plaintiff,  23  years  of  age,  attempted  to  cross 
the  track  of  the  defendant  between  First  and  Second  avenues  on  the 
night  of  June  30,  1898,  between  10  and  a  quarter  past  10  o'clock. 
The  plaintiff  testified  that  as  she  stepped  off  the  curb  into  the  street 
she  looked  toward  Second  avenue,  and  saw  a  car  at  Second  avenue, 
on  Fifty-Ninth  street;  that  it  looked  to  her  to  be  standing  at  Second 
avenue,  with  a  dark  light  on  the  top  of  the  car;  that  after  seeing  this 
car  she  looked  toward  Third  avenue,  and  then  proceeded  to  cross  the 
street.    She  says: 

"And  then  I  looked  again,  and  when  I  looked  again  the  car  was  onto  me. 
I  seen  the  car  twice  before  I  was  struck  by  It.  The  first  time  I  saw  It  near 
Second  avenue,  I  was  outside,  in  front  of  227.  •  •  •  when  J  saw  it  the 
second  time,  It  was  still  dark.  Then  I  went  across  the  street,  and  when  I 
looked  the  car  was  near  me.  The  car  at  that  time  was  still  dark.  When  I 
saw  It  that  last  time  I  was  on  the  track,  and  I  didn't  hear  no  bell  nor  nothing. 
When  I  saw  It  the  last  time,  it  was  almost  on  top  of  me." 

Bhe  also  testified  that  Fifty-Ninth  street,  along  in  that  direction, 
is  a  very  dark  street,  and  that  on  that  night  it  was  dark  up  towards 
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Second  aveoae.  There  was  further  evidence  that  as  the  car  came 
from  Second  to  Third  avenue  the  bell  was  not  rung,  and  that  the  car 
was  going  fast,  with  no  lights  on  it,  but  there  was  a  plenty  of  light 
for  the  witnesses  to  see  the  plaintiff  at  from  50  to  125  feet  from  where 
she  was  struck. 

I  think  there  was  evidence  to  justify  the  submission  of  this  case 
to  the  jury.  The  jury, could  find  that  the  light  was  sufficient  for  the 
motorman  to  see  the  plaintiff  at  a  distance  of  126  feet;  that  when  she 
stepped  into  the  street  she  looked  to  see  if  it  was  safe  to  cross,  and 
that  she  saw  a  car  which  appeared  to  her  to  be  stationary  at  Second 
avenue;  that  as  she  attempted  to  cross  the  street  the  car  came  up 
with  full  speed,  and  struck  her  before  she  could  cross  the  track;  that 
the  motorman  could  have  seen  the  plaintiff  crossing  the  track;  and 
that,  either  from  inattention,  or  for  some  other  reason,  he  failed  to 
stop  the  car  so  as  to  enable  her  to  cross  in  safety.  This  would  be  evi- 
dence from  which  the  jury  could  find  negligence. 

Upon  the  question  of  contributory  negligence,  I  think  there  was 
sufficient  to  justify  the  jury  in  finding  that  the  plaintiff  saw  the  car 
at  Second  avenue,  that  it  appeared  to  be  stationary,  and  that  she  then 
attempted  to  cross  the  street.  I  do  not  think  that  it  was  contributory 
negligence  for  her,  under  such  conditions,  to  cross  the  track. 

Upon  the  whole  case,  both  the  defendant's  negligence  and  the  plain- 
tifTs  contributory  negligence  were  for  the  jury,  and  the  case  was  sub- 
mitted upon  a  charge  to  which  no  objection  was  taken.  I  think  the 
judgment  should  be  aflQrmed,  with  costs. 

BUMSEY,  PATTERSON,  and  (ySEIEN,  JJ.,  concur.  VAN 
BRUNT,  P.  J.,  dissents. 


(34  Misc.  Rep.  332.) 

In  re  (X)RCORAN  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    March  22,  1901.) 

BUBOLART— MlBDEKBANOB— COMMITMEHT—  BVIDBNCB— SoFFICIBllCT.     . 

Where  defendants,  who  were  professional  thieves,  entered  and  emerged 
from  a  bank  building  several  times  on  a  certain  forenoon,  conversed  to- 
gether, and  again  entered  the  building,  then  stood  together  on  an  adja- 
cent comer  conversing,  and  afterwards  again  entered  the  building,  they 
were  properly  committed  for  trial  under  Pen.  Code,  S  505,  providing  that 
a  person  who,  under  circumstances  or  in  a  manner  not  amounting  to  a 
burglary,  enters  a  building,  or  any  part  thereof,  with  intent  to  commit  a 
felony  or  larceny,  is  grnllty  of  a  misdemeanor. 

Habeas  corpus  for  release  by  Peter  Corcoran  and  others,  committed 
for  a  misdemeanor.    Writ  dismissed. 

James  W.  McLaughlin,  for  petitioners. 
Eugene  A.  Phllbin,  Dist.  Atty.,  for  the  People. 

McADAM,  J.  The  complaint  charges  that  the  prisoners  did  will- 
fully and  unlawfully  violate  the  provisions  of  section  505  of  the  Penal 
Code  tinder  the  following  circumstances,  viz.:  That  at  about  10:45 
a.  m.  on  March  16, 1901,  they  entered  and  emerged  several  times  from 
the  building  occupied  by  the  Union  Square  Bank;  that  they  conversed 
with  one  another,  and  again  entered  said  premises;  that  they  then 
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Btopd  togetlier  qn  tile  adjacent  corner,  conversing,  and  again  entered 
said  baitK,— the^  p'cjjjiirrenceB  occupying  about  one  hour.  A  police 
oflQcer,  regarding,  their  conduct  a^  puspiciqua,  placed  the  accuaed  per- 
sons under  arrest,  and  the  question  is  whefher  the  cii|cumstance» 
stated  are  8u£Qcient  ,^0  warrant  the  holding  of  the  prisohera  under  the 
stfitut^  referred  to,  which  pjrovides  that  "a  person  who,  under  circum- 
stances or  in  a  manner  ixot  amounting  to  a  burglary,  enters  a  buildings 
or  any  part  jtbjereof^  witji. intent  to  commit  a. felony  or  &  larceny 
•  •  •  is.guili^  of  a  misdemeanor."  In  addition  to  the  circum- 
stances stated,  the  fact  is  clearly  sworn  to  that  the  prisoners  are  pro- 
fessional thieves,  and  that  their  pictures  are  in  the  rogues'  gallery  at 
police  headquarters,  In  order  to  convict,  under  this  section,,  no 
forcible  entry  ^s  required.  The  entry,  no. matter  how  peac^ble,  if 
"with  intent  to  commit  a  felony  or  a  larceny,"  is  a  rai^demeanor. 
The  iiitent  essential  must,  in  the  nature  of  things,  be  determined  from 
the  facts  and  circumstances,  and  these  are  for  the  consideration  of  a 
jury.  The  facts  that  four  professional  thieves,  acting  in  concert, 
enter  a  baiik;  in  this  city,  having  no  business  calling  them  to  the 
bank;  that  they,  frequently  go  in,  and,  come  out  from  said  bank,  and 
that  they  converse  together  on  the  adj,aqpnt  corner,— point  to  an  in- 
tent to  comihit  a  felony  or  a  larceny,  and,  unexplained,  are  sufficient 
to  warrant  a  conviction,  The  prisoners  were  properly  committed 
for  trial,  and  the  writ  must  be  dismissed. 


(59  App.  Dlv.  280.) 

ttOfiilN  T.  METROPOLITAN  ST.  RT.  OO. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  27,  1901.> 

Master  ahd  Sbryant— Assumed  Risk. 

Plaintiff  had  t>een  employed  for  four  years  In  defendant's  boiler  room, 
and  had  seen  the  construction  of  t^e  boilers  and  of  a  bridge  suspended  In 
front  of  them.  He  used  the  bridge,  sometimes,  once  a  day,  and  from  the 
floor  could  see  the  entire  platform  to  the  bridge,  and  the  space  ivhere  the 
platform  ended.  Beld,  that  plaintiff  assumed  the  risk,  and  could  not  re- 
cover for  injury  caused  by  his  falling  through  the  space  while  making  bis 
way  from  the  boilers,  where  be  had  gone  to  shut  off  escaping  steam  caused 
by  an  explosion. 

Appeal  from  trial  term,  Queens  county. 

Action  by  Patrick  Bohan  against  the  Metropolitan  Street-Railway. 
Company.  From  a  judgment  dismissing  the  complaint,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  GOODKIOH,  P.  J.,  and  WOODWARD,  HIR6CH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Thomas  W.  Burke,  for  appellant. 

Herbert  C.  Smyth  and  Edwin  A.  Jones,  for  respondent 

JENKS,  J.  The  plaintiff  appeals  from  a  judgment, dismissing  the 
complaint  at  the  close  of  his  case.  The  action  is  for  negligence,  and 
plaintiff  would  make  the  defendant  liable  for  negligence  iii  construc- 
tion and  in  maintenance  of  a  bridge  in  its  fire  room.  There  were  12 
boilers  in  this  room,  placed  in  a  row,  and  numbered  from  1  to  12.. 
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and  cojniiected  bj  ralves  with  the  i^ain  steam  pipe.  The  bridge,  of 
iron  latticework,  waa  suspeoded  from  the  ceilin,g,  30  feet  above  thft 
floor,  and  ,i;^n  in  front  of  the  toilers.  The  platform  pf  the  V"dge 
ended  at  some  distance  bejond  bp|ler,;?Io.  4,  but  the  hand  rail  thereof 
ran  bejond  that  end.,  'two  ladders,,  placed  at  boilers  5  and  6  and  at 
boilers  9  and  10,  re^ectiyely,  gave  access  froijji  the  floor  to  tne  bridge. 
The  fire  room  was  lighted  %,  windows,  and^,  when  neces^ry,  by  elec- 
tricity. J  The  plaintiff  ha^  te^jn  employe^  if  that  room,  fpr  fom:  years- 
(three  as  a  fireman,  and  one  as  a  water  tender) ;  and  it  was  his  duty, 
as  occasion  refluirei^,  to  conne^f  or  to  disconMCit,  by  |thp, valves,  the 
boilers  and  the  main  steam  pipe.  About  5  o'clock  on  tlie  afternoon 
of  January  29,  1899,  there  was  an  explosion  at  boiler  9.  Plaintiff, 
then  on  duty,  went  up  the  ladder  at  boilers  4  and  5  to  reach  tlie  valve. 
It  worked  with  difficulty,'  the  plaiiitiff  was  Scalded,  fhe  room  became 
dark,  from  y^poj^,  and  the  plaintiff  th^n  b^gan  to  make  hip  way  along 
the  platform,  on  his  hands  and  knees,  towards  the  ladder  between 
boilers  4  and  ^.    He  testifies,: 

"I  came  along  on  mjr  bands  and  knees, — crept  uoiig, — ^trying  to  escape, 
nntll  I  came  to  tbe  end  of  tlie  bridge,  and  tbere  was  a  bole.  I  felt  tbat  I 
was  falling." 

No  other  v^itness  of  the  accideiit  was  called.  The  part  of  the  plat- 
form froni  which  it  is  alleged  the  plaintiff  fell  was  never  used  by  the 
plaintiff  or  by  any  of  the  employ^,  nor  was  there  occasion  to  foresee 
that  any  one  would  go  there  for  any  purpose.    The  plaintiff  testifies: 

"I  never  tirent  past  No.  5  boiler.  Never  bad  any  cause  to.  Didn't  see  any 
use  for  It.  It  was  not  necessary  to  go  on  tbat  platform  for  cutting  off  of 
ralveci  beyond  boiler  5." 

The  construction  of  boilers  1  to  4,  inclusive,  waa  different  from  that 
of  the  others;  the  valves  of  the  former  being  reached  without  going 
upon  the  bridge.  Plaintiff's  witness  Roarty  testifies  that  the  place 
where  plaintiff  fell  was  where  the  platform  "was  not  used  at  all,"  and 
that  the  end  thereof  was  about  12  feet  distant  from  the  top  of  the  lad- 
der, "where  men  would  get  upon  the  platform." 

Even  assuming  that  the  entire  bridge  and  its  platform  were  used, 
or  were  for  use,  the  defendant  had  the  right  to  construct  and  to  main- 
tain them  in  the  manner  in  question,  provided  any  danger  to  its  em- 
ploy6  was  open,  and  not  due  to  a  latent  defect.  jSe  Forest  t.  Jewett, 
88  N.  Y.  264,  and  cases  cited;  Robbins  v.  Paper  Co.  (Sup.)  63  N.  Y. 
Snpp.  955,  96^  The  plaintiff  had  been  employed  in  that  room  for 
foor  years.  He  had  seen  the  <  construction  of  the  boilers  and  the 
bridge  from  the  beginning.  He  testifies  that  from  the  fioor  of  the 
room  one  could  see  the  entire  platform  perfectly  apparent.  He  had 
occasion  to  nse  the  bridge  sometimes  once  a  day,  sometimes  once  a 
week,  and  his  witness  Boarty  testifies  that  when  one  was  on  the  plat- 
form the  space  was  just  as  apparent  to  anybody  "as  the  presence  of 
the  stenogra[pher."  I  think  that  the  plaintiff  must  fail,  for  the  rea- 
son that  he  took  the  risks  which  were  known,  or  which  were  obvious 
to  persons  of  ordinary  intelligepce.  De  Forest  v.  Jewett,  supra  j 
V^illiams  v.  Bailroad  Co.,  116  N.  Y.  628,  22  N.  E.  1117;  Crown  v.  Orr, 
140  N.  Y,  450,  35  N.  E.  648.  Boyle  v.  Construction  Co..  47  App.  Div. 
311,  61  N.  Y.  Supp.  1043,  is  distinguishable.    In  that  case  it  was  held 
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that  a  hole  used  for  dumping  coal  in  a  trestle  but  geyen  feet  distant 
from  the  place  where  the  plaintiff  worked,  and  where  there  was  loose 
planking  about  the  hole,  to  be  used  as  a  covering,  was  a  peril  to  which, 
without  a  light,  the  defendant  could  not  expose  its  servant  while  he 
was  working  at  night;  and,  even  assuming  that  the  plaintiff  did  see 
the  hole  in  the  light  of  the  one  day  that  he  had  worked  for  the  defend- 
ant, it  might  fairly  be  presumed  that  he  perceived  its  nse,  and  in- 
ferred that  it  might  be  covered  in  the  night,  when  not  in  nse,  and 
when  he  was  called  upon  to  work  near  it  without  any  light  of  warn- 
ing. 
■  The  judgment  must  be  afiBrmed,  with  costs.    All  concnr. 


<D&  App.  Dlv.  258.) 

In  re  BOAKD  OP  EDUCATION  OP  OITT  OF  NEW  YORK. 

(Sapreme  Court,  Appellate  Division,  Second  Department    Ifarch  27,  1901.) 

1.  Taxation— When  Tax  Lien  Accrues. 

Taxes  are  a  lien  on  property  from  the  time  the  warrant  la  Issued  for 
their  collection. 

3,  Ghjcater  New-  York— Condemnation  PHOCBEDraGS— Tax  Liens— Propbbtt 
Ownkk'8  Liability. 

Greater  New  York  Cbarter,  |  1438,  relating  to  the  condemnation  of 
property  for  public  purposes,  provlaes  that  on  the  final  confirmation  of 
the  report  of  the  commissloneTs  of  estimate  the  city  shall  become  and  be 
seised  In  fee  of  the  lands  included  therein.  Held,  that  pending  the  pro- 
ceedings preliminary  to  such  confirmation,  which  might  never  be  made, 
owing  to  the  city's  right  to  discontinue  the  proceedings,  the  title  and  obli- 
gation to  pay  taxes  Imposed  during  such  time  remained  in  the  property 
owner,  and  that  Laws  1896,  c.  908,  {  3,  exempting  realty  owned  by  the 
municipality  from  taxation,  did  not  apply  to  such  taxes,  which  became  a 
Hen  before  its  title  was  acquired. 

9.  Same — Failure  to  Appeal — Effect. 

The  omission  to  appeal  from  the  order  conflnnlng  the  report  of  tbe  com- 
missioners rendered  It  final  and  conclusive  as  to  the  amount  of  the  loss 
and  damage. 

Appeal  from  special  term,  Kings  county. 

Application  by  the  board  of  education,  by  the  corporation  connsel 
of  the  city  of  New  York,  to  acquire  title  by  the  city  to  land  situated 
on  the  southeasterly  side  of  Seventh  avenue,  between  Fourth  and  Fifth 
streets,  in  the  Twenty-Second  ward  of  the  borough  of  Brooklyn,  duly 
selected  and  approved  for  school  purposes  pursuant  to  Laws  1888,  c. 
191,  and  other  statutes  amendatory  thereof  and  relating  thereto. 
From  an  order  directing  the  payment  to  the  property  owners  of  mon- 
eys withheld  from  the  award  to  pay  taxes  on  the  property  in  question, 
the  board  appeals.    Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIKSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

William  J.  Oarr  (Jerome  W.  Coombs,  on  the  brief),  for  appellant. 
William  C.  De  Witt,  for  respondents. 

SEWELL,  J.  The  commissioners  of  estimate  filed  their  prelimi- 
nary transcript  of  estimate  on  August  27, 1900,  by  which  they  awarded 
the  sum  of  f 92,000  for  the  loss  and  damage  to  the  respective  owners 
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of  said  land,  "subject  to  the  lien  of  all  anpaid  taxes,  assessments,  and 
water  rate."  The  commissioners  made  their  report,  which  was  con- 
firmed September  25,  1900.  The  property  owners  thereafter  moved 
at  special  term  for  an  order  directing  the  treasurer  of  the  board  of 
education  to  pay  to  them  the  amount  of  said  award,  with  interest, 
"and  without  any  deduction  or  reservation  for  the  taxes  of  1900." 
Tlie  court  determined  that  they  were  entitled  to  the  whole  award,  and 
made  an  order  directing  the  board  of  education  to  pay  to  the  property 
owners  such  sums  as  had  been  retained  and  withheld  out  of  the  award 
to  discharge  the  taxes  for  the  year  1900.  In  the  affidavit  upon  which 
the  order  was  granted  it  is  stated  that  the  taxes  were  distributed  and 
the  warrant  was  issued  for  their  collection  on  September  19,  1900, 
six  days  before  the  award  was  confirmed;  and  the  question  is  pre- 
sented whether  the  taxes  became  a  lien  upon  the  property,  and  the 
city  was  entitled  to  retain  the  amount  thereof  out  of  the  award.  The 
charter  provides  that  "on  the  final  confirmation  of  said  report"  of  the 
commissioners  of  estimate  "the  said  city  of  New  York  •  ♦  ♦ 
shall  become  and  be  seized,  in  fee  simple  absolute,  of  the  lands  includ- 
ed in  said  report"  (section  1438) ;  and  that  taxes  are  a  lien  upon  prop- 
erty from  the  time  the  warrant  is  issued  for  their  collection  was  ex- 
pressly held  in  Burr  v.  Palmer,  53  App.  Div.  358,  359,  65  N.  Y.  Supp. 
1056.  The  respondents,  however,  claim  that  the  property  became  ap- 
propriated when  the  board  of  education  determined  to  take  proceed- 
ings for  the  acquisition  of  the  same,  and  that  it  was  not  subject  to 
taxation  during  the  existence  of  the  proceeding  for  condemnation. 
There  is  no  authority  to  sustain  this  contention.  'Oie  passage  of 
the  resolution,  the  filing  of  the  maps,  the  appointment  and  the  report 
of  the  commissioners,  were  preliminary  steps  in  a  proceeding,  which 
only  became  effective  when  the  report  was  confirmed.  A  long  series 
of  decisions  has  established  that  in  these  proceedings  no  rights  are 
vested,  and  the  corporation  may  be  permitted  to  discontinue  at  any 
time  before  the  report  of  the  commissioners  is  finally  confirmed.  Id 
re  Washington  Park  Com'rs,  56  N.  Y.  144;  "People  v.  Common  C!ounciI 
of  City  of  Troy,  78  N.  Y.  56.  Prior  to  that  event  the  relation  of  the 
owners  of  the  property  embraced  in  the  proceeding  and  the  city  was 
not  that  of  vendor  and  vendee  under  an  executory  contract  of  sale; 
on  the  contrary,  all  of  the  legal  rights  and  obligations  which  pertain 
to  ownership,  including  assessment  and  taxes,  continued  in  the  own- 
ers until  the  proceeding  was  terminated  by  the  entry  of  the  final  order 
confirming  the  report  of  the  commissioners.  The  decisions  of  this 
state  do  not  recognize  any  contract  obligation  between  owners  and 
public  officers  of  municipalities  as  resulting  from  the  election  of  the 
latter,  under  authority  of  law,  to  take  specific  land  for  public  pur- 
poses; and  the  circumstance  that  the  interest  of  the  owners  may  be 
devested  by  the  existence  and  continuance  of  the  proceeding  does  not 
affect  the  status  of  the  property  as  to  its  ownership  or  as  to  its  lia- 
bility for  taxes.  The  exemption  given  by  the  statute  is  not  prospec- 
tive in  its  operation.  It  is  not  property  about  to  be  taken  or  to  be- 
come the  property  of  a  municipal  corporation  that  is  exempt,  but 
real  property  actually  owned  and  held  by  a  municipal  corporation  for 
public  use  that  is  exempt  by  law.    Section  8,  c.  908,  Laws  1896.    Th& 
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taxes  for  the  year  1900  having  been  imposed  prior  to  the  confirmatioii 
of  the  report  of  the  conutiissioners,  th&  city  acquired  its  title  stitrject 
to  the  lien  which  waa  transferred  from  the  land  to  the  award  made 
therefor,  land' the  city  had  the  right,  as  holder  of  the  first  lieh,  to  de- 
duct the  taxes  before  paying  thiS  awarf.  'Carpfent^r  v.  Ofty'of  New 
York,  44  App;  Dir.  230,  60  N.  Y.  Supp.  638.  '  ' 

The  omission  to  appeaf  from  the  order  confirming  the  report  ten- 
det-ed  it  final  and  ccte elusive  as  to  the  ataount  of  th6  loss  and  damage 
to  the  owners,  llie  temedy  of  the  f  eepondents,  if  they  felt  k^^eved, 
waa  to  object  to  the  confirmation  of  the  report,  and  to  app^l  from 
the  order  confirming  it '  ^arringtoh  xt  Mayor,  etc.,  83  Hnn',  124,  31 
N.  Y.  Supp.  371;  Donnelly  v.  (3fti  of  Brooklyn,  121  N.  "Yi  9,'  2«  N. 

E.17.     '•  •       '       ■  ■'••"•">  ..        ■<       .     •:.     .' 

Our  opinion,  therefore,  is  that  the  court  erred  In  directing  the  pay- 
ment'of 'the  amount  deducted  from  the  awdrd  foif  takes,  aiig  that  the 
ora&r  must  oe  reverse,  with  SltF  costs  and  disburi^ements.''  All  con- 
cur. •■•■••.-..•  ^-  :     •••      '   •     •.-'••   .-.       :   .- 


m  App.  DlT.  233.) 

PEOPLE)  ex  reL  BURR  ▼.  FBITNiSR  et  aL,  Tax  CJommlMfonera. 

(Sivreme  Court,  App^dlate  Diviaiov,  Second  department.    March  27.  UOl.) 

Taxation— AsaBSSMBRTa—PBitsoKAL  Profkrtt— ExEcmraB— TRnsTXB. 

Coder  Laws  1896,  c.  806,  (  8,  providing  that  every  person  ahafl  be  taxed 
for  all  personal  jproperty  owned  by  him  or  lUDder  b}8  control  as  'trustee  or 
executor,  and  section  82,  providing  that,  it  he  holds  proper^  is  trustee 
or  executor,  he  shall  be  assessed  therefor  with  the  additloo  to  his  name  of 
bis  representative  character,  a  petson  holding  personal  t>ropertj  as  execu- 
tor and  as  trustee  of  three  separate  trusts  created  by  tiie  same  will  may 
groperly  be  assessed  the  aggregate  amount  of  the  four  funds  In  one  sum, 
e  being  described  as  executor  and  trustee  under  such  will. 

Appeal  from  special  tain. 

Certiorari  by  the  people,  on  relation  of  Joseph  ^  Burr  as  executor 
and  trtistee  of  the  estate  of  James  Bodwell,  deceased,  against  Thomas 
S.  Feitner  and  others,  constitutiilg  the  board'  of  cotamiissioners  of 
taxes  and  assessments,  to  review  an  assessment  of  personal  property. 
From  an  order  of  the  special  term  dismissing  the  writ,  the  rMator  ap- 
peals.   Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWABD,  HIRfiCH- 
BEBG,  and  SEWFLL,  JJ. 

Joseph  A.  Burr  (Robert  H.  'Wilson,  on  the  brief),  for  appellant. 
George  S.  Coleman,  for  respondents. 

WOOD'WARD,  J.  This  is  a  proceeding  under  the  provisions  of  the 
general  tax  law  (chapter  90S,  Lawb  1896)  to  reviev^  an  assessment  for 
taxation  of  personal  property  in  the  hands  of  the  relktot  for  the  year 
1900.  Upon  the  hearing  of  the  matter  the  writ  was  dismissed  on  the 
ground  tliat  the  statute  had  been  Substantially  complied  wJtli,  and 
from  the  order  entered  appeal  comes  tb  thib  cburtl  '  .The  ^cts  sippbir 
to  be  that  the  relator  is  the  executor  of  the  iast  will'  and  testament 
of  i^ames  Rodwell,  deceased,  and  also  the  trdsti^e  o^  thtee  separate  and 
distinct  trusts  ciyeate<J  by  said  will.    'When  thie  books  of  uie  annual 
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record  of  assessed  valuations  of  real  and  personal  estate  in  the  bor- 
ough of  Brooklyn  were  opened  for  the  year  1900,  an  assessment  ap- 
peared thereon  against  the  relator,  dk  executor  and  trustee  of  the 
estate  of  James  Rodwell,  for  ^20,009:  The  relatot,  during  the  time 
allo-wedhy  law;  filed  an  application  for  the  cancellation  of  said  assess- 
ment upon  the  grounds  that  he  was  JuJvised  and  helleVed  that  "the 
s^id  asiSedsment  is  illegal  and  void;  and  I  request' that  the  same  shall 
be  canceled  tor  the  following  reason,  namely,  that  it  does  not  c6m- 
ply  with  the  provisions  of  the  law  relative  to  assessment,  In  that  the 
propietty  which  1  hold  as  executor  of  the  said  esbkte  is  not  separately 
assessed  frdnii  that  which  I  hoM  as  trustee  of  the  said  estate,  and,  the 
property  \^hkh  I  hold  a^  such  trustee  being  separated  into  three 
separate  and  distinct' trusts,  the  particular  trust  with'respect  to  which 
the  assessmfedt  was  Intended  to  bef  made  is  not  mentioned,  and  it  will 
be  impossible  to'det^rmlnfe  to  which  of  the  said  trust  estates  the  said 
assessment  applies,  or  how  milch  of  it  applies  to  property  helii  by  tn6 
as  executor  and  how  piuch  to  property  held  t)y  me  as  trustee."  There 
is  ho  BUggestio'n  that  there  is  an  bveirvaluatloni  The  relator  admits 
Jiaving  in  his  possession,  either  as  executor  or  trustee,  abbiit  f  23,000, 
and  he  ihtimates,  without  stating,  that  some  portion  of  this  shib  is 
exempt  from  taxatibp.  He  has  hot,  however,  ^orde^  any  evidence  of 
such  a  fact,  or  attempted  to  show  what  proportion  may  be  exempt, 
and  bis  whole  contention  is  based  upon  the  alleged  llle^  assessment 
Section  8  of  the  general  tax  law  provides  that  "every  person  s^all  be 
taxed  in  the  tax  district  Where  he  resides  wheh  the  assessment  for 
taxation  is  made,  for  all  personal  property  owned  by  him,  or  under 
his  control  as  agent,  trustee,  guardian,  executor  or  administrator"; 
and  section  32  provides  that,  "if  a  person  holies  taxable  property  as 
agent,  trustee,  guardian,  executor  or  administrator,  he  shall  be  as- 
sessed therefor  as  such,  with  the  addition  to  his  name  of  his  repre- 
sentative character,  and  such  assessment  shall  be  carried  out  in  a 
separate  line  from  his  individual  assessment."  The  theory  of  the  re- 
lator is  that,  he  having  set  apart  certain  sums  for  the  three  several 
trusts  provided  for  by  the  will  of  which  he  is  the  executor,  it  was  in- 
cumbent upon  the  commissioners  of  taxes  to  make  the  assessment 
against  him  as  the  trustee  of  each  of  the  several  trusts,  as  well  as 
executor  of  the  residuary  estate.  In  other  words,  he  would  have  this 
court  hold  that  the  assessment  against  the  taxable  property  con- 
cededly  in  his  hands  as  executor  and  trustee  should  be  declared  illegal 
and  void  for  no  other  reason  than  that  the  commissioners  of  assess- 
ment have  refused  to  enter  his  name  upon  the  rolls  four  different 
times;  three  of  them  as  trustee  of  the  separate  trust  funds,  and  the 
fourth  as  executor  of  the  remainder  of  the  estate.  This  appears  much 
like  an  effort  to  refine  a  statute  to  the  point  of  impracticability,  and 
such  a  construction  caii  serve  no  purpose  contemplated  by  the  law, 
nor  is  it  necessary  to  protect  any  right  of  the  taxpayer.  It  is  conced- 
ed by  the  relator  that  he  is  both  an  executor  and  a  trustee  of  the 
estate  of  James  ^odWell;  that  he  has  personal  property  of  such  estate 
in  his  possession  or  control  to  the  amount  of  1^,000;  and  the  as- 
sessment roll  contains  the  name  of  the  relator,  with  the  addition  "of 
his  representative  character,"  and  he  is  assessed  f20,000.    It  cer- 
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tainly  cannot  be  nece8Bai7,  under  such  circamstances,  for  the  commis- 
sioners  of  taxes  to  inquire  as  to  the  exact  status  of  administration  of 
the  estate  before  making  out  the  assessment  roll;  nor  is  there  auj 
good  reason  why  the  assessment  should  be  declared  illegal  and  void 
because  the  assessment  does  not  divide  up  the  matter  in  conformity 
with  the  existing  trusts,  so  long  as  the  assessment  is  against  the  per- 
son who  is  actually  in  control  of  such  funds,  and  who  is  designated 
upon  the  rolls  by  tiie  addition  of  his  representative  character.  If  the 
trust  funds  had  been  set  apart,  and  were  in  the  custody  and  control 
of  a  third  party,  it  would  be  proper  for  the  relator  to  show  this  fact, 
and  the  commissioners  of  taxes  would  be  in  a  position  to  correct  the 
rolls  (section  36)  by  reducing  his  assessment.  But  to  hold  that  the 
law  intended  to  wholly  destroy  an  assessment,  regular  in  form,  be- 
cause of  some  failure  to  properly  apportion  the  several  trusts,  all 
growing  out  of  a  single  will,  is  wholly  improbable.  We  are  unable 
to  distinguish  this  case  in  principle  from  People  v.  Barker,  86  Hun, 
283,  33  N.  Y.  Supp.  1132;  Id.,  146  N.  Y.  404,  42  N.  E.  543,— where  the 
court  lay  down  the  proposition  that: 

"If  the  representative  character  of  the  relators  is  Indicated  with  aubBtan- 
tlal  correctness,  the  statute  haa  been  complied  with,  and  the  fact  that  the 
description  Is  inartificial,  and  without  legal  nicety,  does  not  vitiate  the  assess- 
ment. Tax  laws  are  not  to  be  treated  as  nlcely-lald  traps  to  snare  unwary 
assessors,  but  should  be  upheld,  and  the  acts  of  public  officers  under  them  sus- 
tained, where  there  has  been  a  substantial  compliance  with  all  the  require- 
ments designed  for  the  protection  of  the  taxpayer." 

In  the  case  now  before  us  there  has  been  a  full  compliance  with  all 
of  the  provisions  necessary  for  the  protection  of  the  taxpayer.  The 
relator  is  not  called  upon  to  pay  taxes  upon  any  property  not  in  his 
possession  or  nnder  his  control  either  as  an  executor  or  trustee  of  the 
estate.  His  name  is  entered  upon  the  roll,  accompanied  by  a  descrip- 
tion of  his  representative  character.  He  is  in  a  position  to  reimburse 
himself  from  the  funds  within  his  control,  and  the  suggestion  that  he 
inay  not  be  able  to  determine  the  exact  portion  to  be  borne  by  the  sev- 
eral trust  funds  is  hardly  a  sufBcient  justification  for  this  court  to 
wipe  oat  the  record  of  a  120,000  assessment.  There  is  no  question 
that  the  state  and  municipality  are  entitled  to  collect  taxes  upon  this 
amount  of  property  in  the  hands  of  the  relator,  and  we  are  convinced 
that  reason  and  authority  demand  the  afQrmance  of  the  order  ap- 
I>^ed  from. 

The  order  appealed  from  should  be  affirmed,  with  f  10  costs  and 
disbursements.    All  concor. 


(59  App.  Div.  260.) 

CROWLEY  V.  GORMLET. 

(Supreme  Court,  A]n>e]late  Division,  Second  Department    March  27,   1801.) 

Landlobd  and  Tehakt—Shblesskb— Payment  of  Rent. 

In  an  action  by  a  lessee  to  recover  rent  from  his  sublessee,  the  fact 
that  the  sublessee  tendered  the  rent  for  a  part  of  the  time  to  the  landlord, 
who  refused  It,  is  no  defense,  since  the  lessee  is  llaUe  to  the  landlord  as 
surety  for  the  rent,  and  may  pay  it  before  it  Is  due,  and  have  a  cause  of 
action  against  the  sublessee  when  it  Is -due. 
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Appeal  from  muBicipal  court,  borough  of  Brooklyn. 

Action  by  Dennis  Crowley  against  Patrick  J.  Gormley.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

J.  Grattan  MacMahon,  for  appellant. 
John  B.  Shanahan,  for  respondent. 

JENKS,  J.  This  is  an  appeal  by  the  defendant  from  a  jadgment  of 
the  municipal  court  for  the  plaintiff,  the  assignee  of  O'Reilly.  Hunt, 
by  lease  under  seal,  let  certain  premises  to  O'Reilly,  who  never  took 
possession,  but  let  defendant  into  possession  by  what  O'Reilly  claimed 
was  a  lease  from  month  to  month.  In  August,  1899,  O'Reilly  sought 
to  dispossess  the  defendant  as  a  hold-over,  but  defendant  had  judg- 
ment. Subsequently  OReilly  proceeded  to  dispossess  the  defendant 
for  nonpayment  of  rent,  but  the  defendant  had  judgment  that  he 
was  the  equitable  assignee  of  the  lease.  While  these  proceedings 
were  being  tried,  and  while  defendant  was  in  possession,  O'Reilly  paid 
to  the  landlord  the  rent  of  the  premises  for  August,  September,  Oc- 
tober, and  November,  1899.  O'Reilly's  assignee  has  recovered  this 
judgment  for  the  amount  thus  paid.  The  sole  contention  of  the  ap- 
pellant is  that  O'Reilly  was  a  volunteer,  and  that,  therefore,  this  ac- 
tion did  not  lie.  If  O'Reilly  was  lawfully  answerable  to  the  landlord 
for  the  claim  paid  by  him,  then  he  was  not  a  volunteer.  Koehler  v. 
Hughes,  148  N.  T.  507,  511,  42  N.  E.  1051,  citing  Sanford  v.  McLean,  3 
Paige,  117,  122.  Whether  O'Reilly  was  answerable  or  not  depends 
upon — ^First,  whether  the  defendant  was  liable  to  the  landlord;  sec- 
ond, whether  O'Reilly  was  liable  to  the  landlord;  and,  third,  whether 
be  was  justified,  under  the  circumstances,  in  making  the  payments 
which  are  at  the  basis  of  this  action.  First.  The  defendant  in  posses- 
sion as  assignee  of  the  term  was  liable  to  the  landlord.  McAdam, 
Landl.  &  Ten.  (3d  Ed.)  §  242;  Sayles  v.  Kerr,  4  App.  Div.  150,  38  N.  Y. 
Supp.  880,  citing  Frank  v.  Railroad  Co.,  122  N.  Y.  197,  25  N.  E.  332; 
Dolph  V.  White,  12  N.  Y.  296,  300.  Second.  O'Reilly,  being  lessee, 
was  liable  for  the  rent  to  the  landlord.  McAdam,  Landl.  &  Ten.  (3d 
Ed.)  §§  238,  242;  McKeon  v.  Wendelken,  25  Misc.  Rep.  711,  714,  55 
;N.  Y.  Supp.  626,  and  authorities  cited.  And  Judge  McAdam  lays 
down  the  rule  that  the  lessor  may  pursue  his  remedy  against  both 
the  lessee  and  assignee  at  the  same  time,  though  he  can,  of  course, 
have  but  one  satisfaction.  Section  239.  Third.  I  think  that  on  the 
evidence  O'Reilly  was  justified  in  maldng  his  payments  under  the 
circumstances.  It  was  the  tenant's  duty  to  seek  out  the  landlord,  and 
to  pay  to  him  his  rent,  and,  if  he  failed  so  to  do,  then  a  default  oc- 
curred; a  right  of  action  in  the  landlord  accrued  immediately  as 
against  O'Reilly  as  surety,  and  it  was  not  necessary  for  the  landlord 
to  prove,  as  against  the  surety,  a  demand  upon  the  assignee  of  the 
lease,  or  notice  of  default  by  such  assignee.  Brandt,  Sur.  §  201;  Cass 
V.  Shewman,  61  Hun,  472, 16  N.  Y.  Supp.  236;  Turnure  v.  Hohenthal, 
4  Jones  &  S.  79;  Donaldson  v.  Neidlinger  (City  Ct.  N.  Y.)  2  N.  Y.  Supp. 
737.  So  far  as  the  defendant  is  concerned,  all  that  appears  is  that 
in  two  of  the  months,  and  also  for  two  of  the  months,  he  offered  to  pay 
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the  rent  to  the  landlord,  who  declined  it.  He  offpre  no  testimony  that 
he  offered  to  pay  the  rent  at  the  instant  it  fell  due.  I  think,  in  the 
absence  of  all  evidence  contra,  it  may  be  inferred  against  defendant 
that  the  landlord  only  accepted  the  rent  from  CyReilly  aa  it  Ml  due, 
and  that  O'Reilly,  as  surety,  paid  the  rent  only  when  it  was  due.  Wylde 
V.  Railroad  Co.,  53  N.  Y.  156,  163;  McGuire  v.  Insurance  C5o.,  7  App. 
Div.  575,  589,  40  N.  Y.  Supp.  300.  Moreover,  the  surety  may,  without 
request  of  the  principal,  pay  the  debt  before  it  is  due,  and  after  it  is 
doe  sue  the  principal  for  indemnity;  and  the  cause  of  action  accrues 
when  the  debt  becomes  due.  Brandt,  Sur.  §  205,  citing  authorities. 
I  think  that  the  action  lies  (McKeon  v.  Wendelken,  si^tra;  Jackson  \. 
Port,  17  Johns.  479;  Id.  239),  and  that  the  judgment  must  be  affirmed. 
The  judgment  must  be  affirmed,  with  costs.    All  concur. 


(58  App.  DlT.  4M.) 

GOODWIN  v.  CROOKS  et  al 

(Supreme  Court,  Appellate  Division,  First  Department.    Marcli  22,  IflOl^ 

1.  Pabtition— Sale— Objections  by  Pdrchaskr— Unknown  Pabties. 

An  objection  by  the  purchaser  at  partition  sale  that  the  title  was  not 
valid,  because  certain  persons  who  mlf^ht  have  an  Interest  In  the  prem- 
ises If  such  person  existed  were  not  made  parties,  was  of  no  force;  they 
having  been  made  parties  as  unknown  persons,  as  required  by  Code  Civ. 
Proc.  S  451. 

8.  Bamr. 

The  motion  of  a  purchaser  at  itartition  sale  to  be  relieved  of  his  bid  on 
the  KTound  that  the  title  was  invalid.  In  that  a  decedent's  sisters  and 
brothers,  who,  if  Uvlng,  would  have  an  Intei*est  In  the  property,  were  not 
made  parties,  was  properly  denied;  there  being  no  sltowlng  that  there 
were  such  relatives. 

8.  Same — Leoact— Interest. 

K  lo^iicy  does  not  bear  Interest  until  a  year  from  the  appointment  of  an 
administrator. 

4.  Same— l.KOACT— Chaboe  on  Lakd. 

On  motion  by  the  purchaser  at  a  partition  sale  to  be  relieved  of  bis  bid 
because  of  invalidity  of  the  title,  the  fact  that  a  certain  legacy  was  a 
charge  on  the  land  did  not  warrant  the  granting  of  the  motion,  since.  In 
the  aliseiice  of  a  showing  to  the  contrary.  It  would  be  presumed  that  there 
was  suflicient  personal  property  to  pay  It 

fi.  Same— Leoacv— DisTRTBUTiDN. 

On  partition  it  appeared  that  a  lecntee  whose  legacy  was  a  charge  on 
the  land  was  dead,  and  the  legacy  had  been  distributed  between  the  next 
of  kin.  It  did  not  appear  that  he  left  a  will,  or  that  any  administrator 
was  ever  appointed;  but  it  was  shown  that  he  was  a  lunatic,  and  that  a 
committee  had  been  appointed  for  him,  and  that  he  had  been  dead  seven. 
years,  neld,  that  nn  oiijeotlon  to  the  title  by  the  purchaser  at  partition 
sale,  based  on  the  poRsil)ility  of  tlie  legacy  having  been  bequeathed  other- 
wise than  as  distributed,  was  without  merit. 

Appeal  from  special  term,  New  York  county. 

Partition  by  Mary  Goodwin  against  Jonathan  J.  Crooks  and  others. 
From  an  order  denying  a  motion  by  Hugh  Cohn  and  others,  purchas- 
ers at  a  sale  under  an  interlocutory  judgment,  to  be  relieved  from  their 
bid  (68  N.  Y,  Supp.  219),  they  appeal.    Affirmed. 

Allied  before  VAN  BRUNT,  P.  J.,  and  EUMSEY,  PATTERSON, 
OnUlEN,  and  INGRAHAM,  JJ. 
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Herbert  S.  Ogden,  for  appellants. 
Lacius  A.  Waldo,  for  reBpondent. 

RUMSEY,  J.  This  action  was  bronght  for  the  partition  of  certain 
lands.  Judgment  was  entered  in  due  fonn,  and  the  lands  were  direct- 
ed to  be  sold.  They  were  advertised  by  the  referee,  and  were  sold  to 
the  appellants,  who  at  the  time  of  closing  the  contract  refused  to  com- 
plete their  purchase,  and  thereupon  moved  at  special  term  to  be  re- 
lieved from  it  be(;ause  of  four  objections  to  the  title.  These  objec- 
tions will  be  considered  in  their  order,  but  before  proceeding  to  the 
consideration  of  them,  it  is  proper  to  call  attention  to  the  fact  that, 
when  a  judgment  in  partition  has  been  entered  in  due  form  in  a  case 
where  the  court  has  acquired  jurisdiction  of  the  parties,  the  presump- 
tion is  that  the  judgment  is  correct,  and  a  person  who  bids  at  the  sale 
will  not  be  relieved  from  his  bid  unless  he  states  facts  tending  to  show 
that  the  objections  which  he  makes  have  a  reasonable  foundation. 
A  purchaser  cannot  justify  his  refusal  to  perform  his  contract  by  a 
mere  captions  objection  to  the  title  tendered  him.  Before  he  can 
successfully  resist  performance  of  his  contract  on  the  ground  of  de- 
fect in  the  title,  there  must  be  at  least  a  reasonable  doubt  as  to  the 
liability, — such  a  doubt  as  affects  its  value,  and  would  interfere  with 
its  sale  to  a  reasonable  purchaser,  and  thus  render  the  land  unmarket- 
able. Hellreigel  v.  Manning,  97  N.  Y.  56.  It  is  not  sufficient  in  such 
cases  for  the  purchaser  to  say  simply  that  certain  facts  may  exist, 
which,  if  they  do  exist,  would  throw  doubt  upon  the  title;  but  he 
must  at  least  give  some  suggestion  of  evidence  to  warrant  the  court 
in  inferring  that  the  defectK  which  invalidate  the  title  do  exist,  and 
unless  such  facts  are  stated  the  title  will  not  be  impeacehd.  Lenehan 
V.  College,  51  App.  Div.  535,  64  N.  Y.  Supp.  868. 

The  title  in  this  case  was  derived  from  James  E.  Gallagher,  who  in 
1843  made  a  will  which  was  admitted  to  probate  in  1845.  By  that 
will  he  left  all  his  real  and  personal  property,  including  the  real 
estate  in  question,  to  his  wife,  Ellen  Gallagher,  for  life,  with  re- 
mainder to  be  equally  divided  between  the  children  of  John  Grady  and 
his  relations  on  his  father's  side,  etc.  The  first  objection  to  the  title 
is  that  it  does  not  api)ear  that  John  Grady  is  dead,  tliat  he  is  not  made 
a  party,  and  that  neither  were  his  children  nor  his  heirs  at  law. 
This  objection  is  not  founded  upon  fact.  There  was  evidence  which 
satisfied  the  referee  that  he  was  dead,  and  as  his  lieirs  at  law  were 
made  parties  as  unknown  persons,  pursuant  to  section  451,  Code  Civ. 
Proc,  the  objection,  therefore,  is  not  well  taken. 

The  next  objection  is  that  the  pei-sons  entitled  to  the  interest  of 
one  Frederick  Ackland  are  not  parties.  Ackland  married  one  of  the 
cousins  of  the  testator,  who  was  entitled  to  an  estate  in  remainder 
of  ^/t  in  these  premises.  She  died,  leaving  one  son,  who  subsequently 
died,  and  thereupon  this  interest  became  vested  in  Frederick  Ackland. 
He  afterwards  married  a  daughter  of  another  cousin  of  James  Cialla- 
gher,  who  was  entitled  to  an  estate  in  remainder  of  */»•  in  this  land. 
By  her  he  had  two  children,  who  were  living  at  the  time  of  her  death. 
These  children  became  the  owners  of  the  V  of  which  their  mother 
was  seised,  and  at  the  death  of  their  father  they  also  became  pos- 
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sessed  of  the  ^/i  of  which  he  died  seised.  They  died  without  ever 
having  married.  Tlie  referee  determined  that  their  ^/le  derived  from 
their  mother  descended  to  her  brothers  and  sisters.  As  to  that  there 
is  no  dispute.  He  also  held  that  the  ^/t  inherited  from  their  father 
passed  to  the  same  persons.  It  is  claimed  that  this  finding  is  erro- 
neous, because,  if  Frederick  Ackland  had  brothers  and  sisters,  this 
*/t  interest  which  his  children  inherited  from  him  would  pass  to 
them,  and  would  only  go  to  the  brothers  and  sisters  of  their  mother  in 
case  their  father  had  none.  But  there  is  no  evidence  that  he  ever  had 
any  brothers  and  sisters,  nor  is  there  any  presumption  of  that  fact; 
and  the  afiQdavits  submitted  upon  this  motion,  and  which  were  pro- 
cured at  the  request  of  the  appellants,  show  that  Frederick  Ackland 
had  no  brothers  and  sisters,  and  therefore  the  presumption  of  the 
correctness  of  the  judgment  which  arises  from  its  rendition  is 
strengthened  by  the  extrinsic  facts. 

James  E.  Gallagher  bequeathed  f  1,000  of  his  property  to  be  divided 
equally  between  his  godsons,  Barnard  and  Edward  Hanigan,  and  he 
authorized  his  wife  to  give  $1,000  out  of  his  real  and  personal  prop- 
erty to  any  one  she  might  see  fit  to  leave  it  to.  She  left  it  to  John  S. 
Hanigan.  It  is  objected  that  these  two  legacies  were  charged  upon 
the  land,  and  the  judgment  so  determines,  but  that  a  sufiScient  amount 
was  not  reserved  out  of  the  proceeds  to  pay  the  legacy  to  John  S. 
Hanigan,  and  that  the  incumbrance  upon  the  land  was  not  discharged. 
Mrs.  Gallagher  died  in  1879,  and  the  appellants  claim  that  this  legacy 
bore  interest  from  that  time.  In  respect  of  that  it  may  be  said,  in  the 
first  place,  that  the  legacy  does  not  bear  interest  untD  one  year  after 
the  appointment  of  an  administrator.  Bradner  t.  Faulkner,  12  N.  Y. 
472.  As  no  administrator  has  been  appointed,  certainly  the  legacy 
fias  not  thus  far  borne  jnterest.  In  the  next  place,  although  it  may  be 
said  that  the  legacy  is  a  charge  upon  the  land,  yet,  as  it  does  not  ap- 
pear that  there  is  not  sufficient  personal  property  to  pay  it,  it  is  to  be 
presumed  that  it  will  be  paid  out  of  this  personal  property,  without 
resorting  to  the  land.  Hoes  v.  Van  Hosen,  1  N.  Y.  120.  In  the  ab- 
sence of  snfQcient  proof  that  there  was  not  enough  personal  property 
to  satisfy  this  legacy,  bringing  the  money  into  court  can  only  be  re- 
quired out  of  abundant  caution,  and  certainly  it  does  not  increase  the 
charge  upon  the  land. 

It  appeared  that  Edward  Hanigan,  who  was  entitled  to  one-half  of 
the  legacy  of  ?1,000  left  by  James  Gallagher  to  his  godsons,  was  dead, 
and  that  Annie,  his  wife,  had  been  appointed  administratrix.  Ed- 
ward and  Barnard  Hanigan  were  brothers.  The  court  had  before  it 
the  administratrix  of  Edward  Hanigan  and  the  next  of  kin  of  Barnard 
Hanigan,  all  of  whom  were  parties  to  the  action,  and  it  divided  the 
amount  of  this  legacy  among  these  persons  as  their  interest  appeared. 
It  is  complained  that  the  court  had  no  power  to  do  this.  So  far  as 
Edward  Hanigan  is  concerned,  there  can  be  no  doubt  that  when  his 
share  of  the  legacy  was  paid  to  his  administratrix  the  land  was  dis- 
charged of  any  other  lien  upon  it.  As  no  administratrix  was  ever 
appointed  of  the  estate  of  Barnard  Hanigan,  and  as  it  does  not  appear 
that  he  left  any  will,  and  as  it  does  appear  that  he  was  a  lunatic,  and 
that  a  committee  had  been  ^pointed  for  him,  and  that  he  has  been 
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dead  seven  years,  it  is  hardly  worth  while,  in  the  absence  of  any  proof 
that  there  were  creditors  or  any  one  else  entitled  to  his  share,  t« 
consider  any  objection  made  to  this  title  based  upon  the  possibilitj 
that  he  may  have  bequeathed  this  legacy  to  some  one  else. 

Upon  the  whole  case,  we  are  clear  that  the  title  is  a  good  one,  and 
that  the  purchasers  should  be  compelled  to  take  it;  and  the  order 
shoald  therefore  be  affirmed,  with  f  10  costs  and  disbursements.  All 
concur. 


(59  App.  DlT.  400.) 

LESLIE  y.  SARATOGA  BREWING  CO.  et  al. 
(Snpreme  Court,  Appellate  Division,  Tblrd  Department    Mardi  8.  1901.) 

L  IfoBTOAaKS—PoRBCLOSDRE—SALB— Bid— AocRPTAHCB— Contract— Vacatiho. 

Where  a  bid  at  a  mortgage  foreclosure  sale  is  accepted  by  the  referee, 

and  the  10  per  cent  of  the  purchase  price  Is  paid  as  required,  it  Is  not  a 

contract  which  the  court  is  obliged  to  complete  or  enforce,  but,  if  Justice 

reqnirea  it,  the  sale  may  be  vacated,  and  a  new  one  ordered. 

IL  Samk— Failure  to  Comply  with  Bid— Rbsalb— Liabtlitt  for  DirFBRENCE. 

The  president  of  the  mortgagor  at  the  foreclosure  sale  bid  $100  more 
for  the  property  than  a  subsequent  lienor,  believing  the  premises  to  be 
worth  more  than  bis  bid.  On  the  acceptance  of  bis  bid,  and  not  baving 
the  10  per  cent  of  the  price  in  cash  to  pay  down,  he  offered  a  check  or  a 
draft,  and  aslied  a  day's  adjournment,  when  he  would  produce  the  cash. 
The  referee,  refusing  to  accept  the  check  or  draft,  though  It  did  not  appear 
that  the  bidder  was  not  responsible,  and  also  to  adjourn  the  sale,  called 
the  bidders  back,  and  again  offered  the  property  for  sale,  when  the  presi- 
dent offered  to  withdraw  his  bid  in  favor  of  the  lienors,  who  were  cred- 
itors of  the  mortgagor,  which  they  refused,  and  the  property  was  sold 
for  less  than  the  president's  bid.  It  was  a  common  practice  in  the  county 
to  adjourn  foreclosure  sales  to  enable  the  purchaser  to  procure  the  10 
per  cent  to  pay  down.  Held,  that  the  bidder  was  not  liable  for  the 
difference  between  the  bid  and  the  selling  price  on  the  resale. 

Chase,  J.,  dissenting. 

Appeal  from  special  term,  Saratoga  county. 

Foreclosure  of  a  mortgage  by  Mrs.  Frank  Leslie  against  the  Sara- 
toga Brewing  Company  and  others.  From  an  order  directing  him  to 
pay  to  the  referee  the  difference  between  his  bid  at  the  foreclosure 
sale  and  the  selling  price  on  a  resale,  Daniel  Qaffey  appeals.  Re- 
versed. . 

Argued  before  PARKER,  P.  J.,  and  KELLOGG,  EDWARDS, 
SMITH,  and  CHASE,  J  J. 

John  T.  Norton,  for  appellant. 

James  MacGregor  Smith  (J.  Newton  Fiero,  of  counsel),  for  re- 
spondents Neidlinger  &  Sons. 
Fletcher  W.  Battershall,  for  respondent  Balthaser  Baker. 

PER  CURIAM.  By  the  bid  which  the  appellant,  Daniel  Gaffey, 
made,  he  offered  to  purchase  the  mortgaged  premises  at  the  price  of 
121,600,  and,  although  the  referee  accepted  that  offer,  it  was  not  a 
contract  which  the  conrt  was  obligated  to  complete  or  enforce.  If  to 
the  court  it  appeared  that  justice  to  any  of  the  parties  interested  re- 
quired it,  the  sale,  even  though  Gaffey  had  paid  the  10  per  cent  re- 
quired, might  have  been  vacated,  and  a  new  one  ordered.    The  cir- 
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comstances  under  which  Gaffey  made  the  bid  in  question  do  not  indi- 
cate any  intent  on  his  part  to  ti-itie  with  the  court.  He  bid  $21,000, 
and  he  swears  tliat,  in  his  judgment,  the  premises  were  worth  more 
than  that  sum.  We  do  not  discover  in  the  record  tliat  such  statement 
is  anywhere  contradicted.  Neidlinger  &  Sons,  who,  as  subsequent 
lienors  to  the  mortgage  being  foreclosed,  claimed  to  be  entitled  to  all 
the  surplus  tiie  premises  would  produce,  bid  |21,50U,  but  allowed  them 
to  be  struck  off  to  Gaffey  at  his  bid  of  $100  more.  The  sale  was  had 
in  the  village  of  Saratoga  Springs,  and  Gaffey  resided  in  the  city  of 
Troy.  It  seems  that  he  had  not  with  him  money  sufficient  to  pay  the 
10  per  cent,  required  by  the  terms  of  sale  to  be  then  paid  down ;  but 
he  offered  to  give  his  own  check  for  the  same,  or  a  draft  upon  his 
father  for  that  amount.  At  the  instance  of  the  plaintiff's  attorney, 
the  referee  refused  to  accept  either,  and  demanded  cash,  or  such  paper 
as  the  plaintiff's  attorney  would  approve.  It  does  not  appear  that 
Gaffey  was  not  pecimiarily  responsible  for  that  amount,  nor  that  his 
check,  if  given,  would  not  have  been  paid.  He  also  asked  tliat  the 
sale  be  adjourned  one  day,  that  he  might  procure  the  10  per  cent., 
which  was  also  denied.  Upon  it  appearing  that  Gaffey  was  not  then 
in  a  condition  to  pay  the  10  per  cent.,  the  referee  at  once  called  the 
bidders  back,  and  again  put  the  premises  up  for  sale.  It  appears 
that  all  who  were  present  when  the  premises  were  struck  off  to 
Gaffey  were  present  at  this  second  sale.  Gaffey  then  and  there  of- 
fered to  withdraw  his  bid,  and  allow  the  premises  to  be  struck  off 
to  Neidlinger  &  Sons  on  their  bid  of  $21,500.  They,  however, 
promptly  refused,  saying  that  they  now  expected  to  get  the  premises 
at  a  much  lower  figure  than  that.  The  premises  were  thereupon  put 
up  and  again  sold,  and  struck  off  to  John  T.  Norton  for  the  sum  of 
$18,700;  the  said  Neidlinger  &  Sons  having  bidden  a  sum  slightly 
below  that  amount.  On  the  first  sale,  Gaffey,  who  was  the  president 
of  the  mortgagor,  was  bidding  in  its  interest,  and  he  and  Neid- 
linger &  Sons  were  the  only  parties  who  did  bid,  except  the  plaintifPs 
attorney  bid  enough  to  cover  the  sum  dne  upon  the  mortgage  and 
for  costs.  The  sum  of  $18,700,  procured  by  the  referee  upon  the  last 
«ale,  was  suflScient  to  pay  all  the  mortgage  debt  and  costs,  and  left 
a  surplus  in  his  hands  of  some  $6,007.48.  McLean,  the  attorney  who 
bid  for  and  was  advising  Gaffey,  swears  that  he  had  attended  many 
mortgage  sales  in  that  county,  and  that  it  was  frequently  the  practice 
to  give  time  to  the  bidder  to  procure  the  10  per  cent,  required  to  be 
paid  down;  and  it  would  seem  that  his  client,  Gaffey,  had  acted  upon 
this  occasion  upon  that  theory.  The  order  from  which  this  appeal 
is  taken  directs  that  Gaffey  pay  the  difference  between  the  $21,600 
bid  by  him  and  the  $18,700  realized  upon  the  second  sale,  being  the 
sum  of  |2,900,  to  the  referee.  It  is  made  upon  the  motion  of  Neid- 
linger &  Sons.  Evidently  it  is  an  attempt  on  their  part  to  secure 
such  sum  as  surplus  money  arising  upon  the  sale.  We  are  of  the 
opinion  that  the  circumstances  of  this  case,  as  above  detailed,  do 
not  require  the  court  to  enforce  so  severe  a  forfeiture  against  Gaffey 
for  their  sole  benefit.  It  is  plain  that  his  conduct  has  not,  in  fact. 
Worked  any  such  injury  to  their  interests.  They  refused  to  take  the 
premises  at  their  own  bid  of  $21,500,  with  the  avowed  purpose  of 
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enforcing  from  Gaffey  any  deficiency  that  should  arise  upon  the  re- 
sale. They  also  objected  to  giving  him  a  day's  time  to  procure  the 
f2,160,  and  so  secure  to  the  mortgagor  the  benefit  of  the  purchase, 
but  now  seek  to  procure  the  sum  of  $2,900  from  him  by  way  of  a  for- 
feiture for  not  completing  such  purchase.  The  contest  is  evidently 
between  GafEey,  representing  the  mortgagor,  and  Neidlinger  &  Sons, 
its  creditors;  and,  as  between  them,  there  is  no  equity  that  requires 
the  enforcement  of  such  a  penalty.  This  conclusion  does  not  in  the 
least  sustain  any  willful  attempt  to  bid  without  intending  to  pur- 
chase, or  in  any  manner  to  trifle  or  interfere  with  the  orderly  progress 
of  a  judicial  sale.  It  furnishes  no  precedent  for  any  such  case.  In 
our  opinion,  this  record  fails  to  show  that  Gaffey  was  acting  with 
any  such  intent.  On  the  contrary,  we  believe  he  bid  only  what  he 
believed  and  intended  the  mortgagor  should  and  would  pay,  and 
failed  to  perform  only  because  he  did  not  understand  that  he  must 
have  on  hand  in  cash  a  certain  per  cent,  of  the  purchase  price.  His 
conduct  was  not  in  contempt  of  the  court,  nor  did  it  work  any  injury 
to  Neidlinger  &  Sons.  Hence  we  conclude  that  the  order  should  be 
reversed,  without  costs. 

CHASE,  J.  (dissenting).  So  far  as  appears  in  the  record,  defend- 
ant Gaffey  bid  on  the  property  without  having  made  any  definite  ar- 
rangement that  would  justify  a  prudent  man  in  assuming  that  he 
could  comply  with  the  terms  of  sale.  The  talk  he  had  with  his  father 
was  indefinite  and  uncertain.  The  talk  among  the  directors  of  the 
brewing  company  about  Gaffey  protecting  their  interests  at  the  sale 
does  not  seem  to  have  been  backed  by  any  plan  for  raising  the  money 
to  make  the  purchase.  The  best  that  can  be  said  of  Gaffey's  posi- 
tion is  that  when  he  bid  on  the  property  he  hoped  to  be  able  to  raise 
money  subsequent  to  the  property  being  struck  down  to  him  with 
which  to  pay  the  amount  of  the  bid.  There  was  nothing  done  at  the 
sale  to  mislead  a  bidder,  and  the  appellant  bid  on  the  property  with 
full  knowledge  of  the  terms  of  sale.  I  am  unwilling  to  bold  that  such 
a  defaulting  bidder  should  escape  entirely  the  consequences  of  his 
bid.  The  order  should  be  modified  by  striking  out  the  ordering  part 
thereof,  and  in  place  thereof  directing  that  a  judgment  be  entered 
against  the  defendant  Daniel  Gaffey  for  ?2,!)00  in  favor  of  the  defend- 
ant which  would  have  been  entitled  to  receive  the  same  if  it  had  been 
paid  to  the  referee  by  the  bidder,  and  was  now  surplus  in  the  custody 
of  the  court;  and  also  directing  a  further  hearing  at  special  term  on 
the  usual  notice,  to  determine  which  defendant  is  entitled  to  such 
judgment. 


(6»  App.  Dlv.  237.) 

NEWELL  T.  TOWN  OF  STONY  POINT. 
(Supreme  Court,  Appellate  DlvlBlon,  Second  Department    March  27,   1901.) 
1,  Defective  Highway— Personal  Ikjhht— Evidence— Exkrcisk  op  Rbabon- 

ABLK  CaSB. 

There  was  evidence  that  plaintiff  was  seated  beside  her  husband  in  a. 
platform  spring  waRon.  drawn  by  a  single  horse.  The  horse  was  Reutle. 
In  going  down  a  steep  hill,  her  husband  applied  the  bralte;  and  as  she  sat 
quietly,  looking  ahead,  the  wheel  on  her  husband's  side  struck  a  stone. 
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and  she  was  pitched  forward.  Before  she  could  gather  herself  np,  the 
wagon  struck  another,  and  she  was  thrown  to  the  ground  and  Injured. 
Held  that,  though  the  burden  was  on  her  to  show  that  she  exercised  rea- 
sonable care,  that  fact  might  he  inferred  from  the  circumstances  disclosed 
aboye. 
&  Traveled  Pohtioh  of  Highway— Towk's  Doty  to  Ebsf  Open  akd  Safe 
—Scope. 

The  traveled  portion  of  a  highway  which  a  town  is  bound  to  keep  open 
and  safe  for  travel  Is  not  confined  to  that  actually  used  most  of  the  time 
by  vehicles,  but  extends  to  that  used  in  passing  other  teams. 

Appeal  from  trial  term,  Bockland  county. 

Action  bj  Mary  J.  Newell  against  the  town  of  Stony  Point.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.    A£Qrmed. 

Argued  before  GOODEICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BERU,  JENKS,  and  SEWELL,  JJ. 

William  McCauley,  Jr.,  for  appellant. 
Clinton  P.  Ferris,  for  respondent. 

WOODWARD,  J.  The  plaintiff  seeks  to  recover  for  personal  in- 
juries sustained  through  the  alleged  negligence  of  the  defendant  in 
the  care  and  maintenance  of  a  certain  highway  in  the  town  of  Stony 
Point.  There  was  evidence  from  which  the  jury  might  find  that  the 
particular  highway  was  known  to  be  in  a  dangerous  condition  for  a 
period  of  some  months  before  the  happening  of  the  accident  com- 
plained of,  that  the  highway  commissioner  was  notified  of  the  fact 
and  promised  to  make  repairs,  but  that  no  work  was  done  upon  the 
road  during  the  year  in  which  the  accident  happened.  The  plaintiff, 
a  woman  about  43  years  of  age,  married,  and  the  mother  of  a  family, 
was  riding  along  this  highway  with  her  husband  in  a  platform  spring 
wagon,  drawn  by  a  single  horse.  They  were  driving  downhill.  The 
road  was  steep,  and  the  husband  had  applied  the  brake  to  the  wheel. 
She  was  sitting  on  the  seat  with  him,  looking  ahead,  when  the 
wheel  on  the  husband's  side  of  the  wagon  struck  a  stone,  and  she 
was  pitched  forward.  Before  she  could  gather  herself  up,  the  wagon 
struck  a  second  stone,  and  she  was  thrown  to  the  ground,  and  severe- 
ly injured  in  her  foot,  side,  back,  etc.  At  least,  this  is  the  evidence 
on  the  part  of  the  plaintiff,  and,  if  the  jury  believed  the  testimony,  it 
was  justified  in  concluding  that  such  were  the  facts.  The  learned 
trial  court  charged  the  jury,  without  exception  on  the  part  of  the  de- 
fendant, that  the  negligence  of  the  husband  in  driving,  if  such  there 
was,  could  not  be  imputed  to  the  plaintiff,  and  the  jury  might  draw 
the  inference  from  the  testimony  that  the  plaintiff  was  exercising 
that  reasonable  degree  of  care  which  the  law  demands,  in  sitting 
quietly  upon  the  seat  with  her  husband  and  riding  down  this  public 
highway,  which  other  people  were  in  the  habit  of  using.  While  it  is 
true  that  the  burden  is  upon  the  plaintiff  to  establish  that  she  was 
exercising  a  reasonable  degree  of  care,  this  may  be  gathered  from  the 
facts  and  circumstances  disclosed  by  the  evidence,  and  need  not  be 
direct  testimony  that  she  was  using  such  degree  of  care.  When  she 
hail  described  the  circumstances  of  the  accident,  the  character  of  the 
wagon,  the  fact  that  the  horse  was  gentle  and  had  never  run  away. 
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and  that  the  husband  had  applied  the  brake,  etc.,  the  inference  may 
fairly  be  drawn  that  she  had  exercised  the  degree  of  care  demanded 
of  her  under  the  circumstances. 

There  is  no  merit  in  the  suggestion  made  by  the  defendant  that  it 
is  not  liable  because  the  stones  on  which  the  wagon  struck  were 
outside  of  the  traveled  portion  of  the  highway.  The  traveled  portion 
of  a  highway  is  not  confined  to  the  part  actually  used  the  greater  por- 
tion of  the  time  by  vehicles,  but  is  that  part  which  is  held  open  to  the 
public  as  a  highway,  and  which  is  used  in  passing  other  teams. 
There  can  be  no  question  as  to  the  duty  of  the  defendant  to  keep  such 
open  way,  over  which  it  has  assumed  to  exercise  control,  in  a  reason- 
ably safe  condition  for  travel,  taking  into  account  the  circumstances 
of  the  road  and  its  surroundings. 

The  verdict  for  |1,000,  in  view  of  the  proof,  is  not  excessive,  within 
the  rules  recognized  by  this  court.  There  is  nothing  to  indicate  that 
the  jury  acted  from  improper  motives  or  from  a  mistaken  view  of  the 
facts;  and,  where  reasonable  men  might  disagree,  it  is  peculiarly  a 
question  for  a  jury  to  determine,  and  their  verdict  is  conclusive  upon 
this  court. 

The  judgment  and  order  appealed  from  should  be  af9rmed,  with 
costs.    All  concur. 


(68  App.  Dir.  463.) 

HAMMOND  V.  NATIONAL  LIFE  ASS'N  et  al. 

(Supreme  (Sourt,  Appellate  Division,  First  Department    March  22,  1901.) 

L  FoRBiON  COBPOBATioNs— Dissolution— Akcillart  Receivers. 

An  ancillary  receiver  of  a  foreign  corporation,  appointed  after  attach- 
ment by  domestic  creditors,  and  after  dissolution .  of  the  corporation  in 
the  state  of  its  domicile,  is  in  no  position  to  contend  that  the  corporation 
had  ceased  to  exist  at  the  time  of  the  levy,  and  hence  that  no  action  could 
be  maintained  against  it  in  this  state,  since,  if  no  action  would  He  against 
it,  the  court  had  no  authority  to  appoint  him  ancillary  receiver,  and  he  has 
no  title  to  the  property  of  the  corporation  in  this  state. 

Sl  Bakk— Jurisdiction  or  Domestic  ConRTS  to  Protbot  Uombstic  Creditors. 

A  Judgment  of  a  foreign  state  dissolving  a  corporation  domiciled  there 
does  not  at  once  operate  to  dissolve  the  corporation,  so  far  as  the  juris- 
diction of  the  court  of  another  state  is  concerned;  but  until  the  Judgment 
of  dissolution  is 'brought  to  the  attention  of  the  courts  of  that  state,  and 
steps  taken  to  enforce  It  there,  the  status  of  the  corporation  is  not  chan- 
ged there,  nor  the  remedies  of  credlt(»s  of  that  state  taken  avray. 

Ingraham,  J.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Action  by  J.  D.  Hammond,  as  administrator,  against  the  National 
Life  Association.  From  an  order  denying  a  motion  of  Frederick  A. 
Betts,  as  receiver  of  defendant,  to  vacate  and  set  aside  a  writ  of  at- 
tachment entered  against  it  by  default  (65  N.  Y.  Supp.  407),  he  ap- 
peals.   Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  PATTERSON, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Charles  G,  Bennett,  for  appellant. 
J.  Culbert  Palmer,  for  respondent 
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BUMSEY,  J.  The  defendant  is  a  Conaecticut  corporation  author- 
ized to  do  business  in  this  state  under  the  laws  thereof,  and  which 
had  issued  to  the  plaintiff's  intestate  a  policy  of  insurance,  upon 
which  this  action  was  brought  on  the  15th  day  of  July,  1899.  On  the 
7th  of  July,  1899,  in  an  action  pending  in  the  superior  court  for  the 
county  of  Hartford,  in  the  state  of  Connecticut,  against  the  Na- 
tional Life  Association,  Frederick  A.  Betts  was  appointed  receiver, 
and  a  judgment  was  entered  dissolving  the  corporation.  On  the  28th 
•  of  July,  1899,  an  action  was  begun  in  this  state  by  one  Albert  Free- 
man against  the  National  Life  Association  for  the  purpose  of  pro- 
curing the  appointment  of  an  ancillary  receiver  to  take  possession  of 
the  assets  of  the  association  in  this  state  and  to  administer  them. 
In  that  action  Betts  was  appointed  ancillary  receiver,  and  he  there- 
upon made  this  motion  in  this  action  to  vacate  the  writ  of  attach- 
ment and  the  judgment  which  had  been  obtained  by  default,  basing 
his  right  to  do  so  upon  the  fact  that  he  represented  the  dissolved  cor- 
poration as  receiver.  The  motion  was  denied,  and  from  the  order 
denying  it  this  appeal  is  taken. 

It  is  claimed  by  the  appellant  here  that,  as  the  Connecticut  corpo- 
ration was  dissolved  by  the  judgment  of  a  court  of  competent  juris- 
diction in  that  state  before  this  action  was  brought,  no  action  can 
be  maintained  against  it,  and  for  that  reason  the  court  here  was 
without  jurisdiction  either  to  issue  the  writ  of  attachment  or  to 
enter  a  judf,Tnent  in  that  action.  When  the  oi-der  of  the  Connecticut 
court  was  made,  it  operated  to  transfer  to  the  receiver  therein  ap- 
pointed all  the  assets  of  the  association  in  that  state;  but  such  an 
order  has  never  yet  been  construed  in  the  courts  of  this  state  to  take 
away  the  title  of  the  corporation  to  its  assets  here,  so  far  as  to 
deprive  the  courts  of  this  state  of  the  right  to  control  these  assets  for 
the  benefit  of  domestic  creditors.  Barth  v.  Backus,  140  N.  Y.  230. 
.35  N.  E.  425,  23  L.  R.  A.  47;  Mabon  v.  Electric  Co.,  156  N.  Y.  196. 
50  N.  E.  805.  So  far  as  these  assets  are  concerned,  it  has  been  the 
policy  of  this  state  to  retain  the  control  of  them  for  the  benefit  of 
our  own  creditors;  and  where  a  creditor  has,  by  legal  process  valid 
in  this  state,  acquired  a  lien  upon  those  assets,  that  lien  has  been 
sustained.  The  general  principle  of  law  is  not  disputed.  Nor  can 
it  be  disputed  that  so  far  as  the  title  of  Betts,  as  receiver,  depends 
upon  his  appointment  by  the  Connecticut  court,  that  appointment  by 
itself  carries  with  it  no  force  to  deprive  domestic  creditors  of  their 
right  to  pursue  the  assets  in  this  state  as  though  no  receiver  had 
been  api)ointed.  Bank  v.  Lacombe,  84  N.  Y.  367;  Gluck  &  B.  Rec. 
p.  34,  and  note,  §  52.  The  appellant  can  claim,  therefore,  only  under 
the  order  appointing  him  ancillary  receiver  in  this  state.  His  claim 
is  that,  as  the  corporation  had  been  dissolved  in  the  state  of  Con- 
necticut, it  ceased  to  exist,  so  that  no  action  could  be  brought  against 
it  in  this  state  after  the  entry  of  the  decree  of  dissolution  in  Connec- 
ticut, and  therefore  the  plaintiff's  proceedings  against  the  defunct 
corporation  are  coram  non  judice  and  void.  But  that  question  can 
culy  be  raised  by  some  person  in  this  state  who  occupies  a  position 
which  would  entitle  him  to  claim  the  assets,  and  to  complain  that 
because  of  the  judgment  and  the  attachment  his  rights  have  been 
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interfered  with.  It  appears  by  the  record  that  the  action  in  which 
the  appellant  was  appointed  an  ancillary  receiver  was  begun  on  the 
28th  of  Julj,  1899,  and  that  the  sole  defendant  was  the  National  Life 
Association.  All  the  appellant's  rights  then  come  into  existence  by 
virtue  of  his  appointment  as  receiver  in  an  action  which  was  begun 
after  the  corporation  had  been  dissolved  by  the  Connecticut  decree. 
If  the  corporation  was  dead  on  the  7th  of  July,  1899,  so  that  no  action 
coald  be  brought  against  it  in  this  state  by  a  creditor  on  the  15th 
of  July,  1899,  it  is  difficult  to  see  why  it  was  not  also  dead  on  the 
28th  of  Jnly,  and  how  the  court  had  any  more  jurisdiction  to  appoint 
an  ancillary  receiver  of  the  corporation  in  one  action  than  to  issue 
a  warrant  of  attachment  in  another.  For  this  reason  the  appellant 
is  not  aggrieved  by  the  denial  of  his  motion,  because  he  has  shown 
no  title  to  the  property  of  the  corpoi-ation  in  this  state,  and  therefore 
he  has  no  right  to  ask  for  the  reversal  of  this  judgment. 

We  are  not  satisfied  that  the  effect  of  this  judgment  of  the  Con- 
necticut court  was  to  finally  and  conclusively  kiU  the  corporation, 
so  far  as  our  jurisdiction  is  concerned,  or  to  take  away  the  remedies 
of  creditors  in  this  state.  The  comi>auy  had  obtained  the  right  to 
do  business  in  this  state;  it  had  deposited  a  sum  of  money,  as  re- 
quired by  the  laws  of  this  state,  with  the  superintendent  of  the  in- 
surance department;  and  it  appears  that  it  had  assets  in  this  state 
which  were  subject  to  levy,  and  which  had  been  levied  upon  in  the 
plaintifTs  action;  and  it  further  appears  tliat  it  was  engaged  in  busi- 
ness up  to  the  time  when  the  court  undenook  to  appoint  the  ancillary 
receiver.  Certainly,  whatever  may  be  the  legal  fiction  as  to  the  ex- 
istence of  the  corporation  after  the  entry  of  the  Connecticut  decree, 
it  is  quite  clear  that  that  judgment  did  not  at  that  instant  operate 
to  deprive  the  corporation  of  its  property  in  this  state,  or  to  vest  it 
in  any  other  person,  as  against  a  creditor  here.  Not  only  the  prop- 
erty rights  of  the  defendant,  but  those  of  its  creditors,  necessarily 
required  that  the  corporation  should  not  be  dissolved  in  this  state 
until  some  one  was  put  in  its  place  who  could  protect  tlie  rights  of 
the  corporation,  and  against  whom  proceedings  might  be  taken.  In- 
terstate comity  does  not  require  us  to  hold  that  the  necessary  effect 
of  the  Connecticut  decree  was  absolutely  and  at  once  to  put  an  end 
to  the  rights  of  the  corporation  in  this  state  until  that  decree  had 
been  presented  to  the  courts  of  this  state,  and  some  judgment  had 
been  entered  upon  it  under  such  circumstances  as  to  give  some  one 
here  the  right  to  enforce  it.  If  we  should  hold  that  the  corporation 
is  dead  in  this  state  the  moment  the  decree  is  entered  in  Connecticut, 
it  results  that  there  is  no  one  in  this  state  who  could  sue  in  the  name 
of  the  corporation,  or  against  whom  an  action  can  be  brought;  and 
so  the  consequence  would  be  that,  although  the  corporation  might 
have  by  far  the  larger  portion  of  its  assets  in  this  state,  the  courts 
would  be  powerless  to  protect  those  assets  for  our  own  creditors. 
There  is  no  rule  of  law  requiring  such  an  effect  to  be  given  to  the 
judgment  of  a  foreign  state.  When  the  judgment  of  dissolution  has 
been  brought  to  the  attention  of  our  courts,  and  steps  are  taken  to 
enforce  it  here,  all  that  we  are  required  to  do  is  to  give  it  the  same 
force  and  effect  that  it  would  have  in  the  foreign  state.    But  until 
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that  time  the  status  of  the  corporation  is  not  changed  in  this  state, 
and  the  remedies  of  our  own  citizens  are  not  taken  away.  It  was 
said  by  Judge  Finch  in  the  case  of  Eodgers  v.  Insurance  Ck).,  148 
N.  Y.  34-38,  42  N.  E.  515: 

"That  tbe  foreign  corporation,  dlBsoIved  and  dead  in  the  domicile  ot  Its 
origin,  should  be  deemed  alive  In  the  foreign  state,  so  far  as  to  save  tbe  reme- 
dies of  its  own  citizens  against  property  within  its  own  Jurisdiction,  Is  entirely 
possible,  and  not  at  all  unreasonable." 

We  might  go  further,  and  say  that  to  consider  a  foreign  corporation 
dissolved  and  dead  in  the  domicile  of  its  origin  so  far  alive  in  this 
state  as  to  permit  an  action  to  be  brought  against  it  is  exceedingly 
reasonable,  and  quite  within  the  rules  of  good  sense,  and  not  forbid- 
den by  any  rule  of  positive  law. 

For  this  reason,  also,  we  think  that  the  order  of  the  court  below 
was  correct,  and  should  be  affirmed,  with  $10  costs  and  disburse- 
ments. 

VAN  BRUNT,  P.  J.,  and  PATTERSON  and  O'BRIEN,  JJ.,  con- 
cur.   INGRAHAM,  J.,  dissents. 

INGRAHAM,  J.  I  dissent.  The  defendant  was  a  corporation 
organized  under  the  laws  of  the  state  of  Connecticut.  The  summons 
in  this  action  was  served  upon  the  superintendent  of  insurance  on 
the  15th  of  July,  1899,  and  the  warrant  of  attachment  was  granted 
on  the  29th  of  July,  1899.  Prior  to  the  commencement  of  this  action, 
and  on  July  7,  1899,  a  decree  was  entered  in  an  action  pending  in  the 
superior  court  of  Hartford,  C!onn.,  upon  the  appearance  of  the  defend- 
ant, whereby  it  was  decreed  that  the  said  defendant  corporation  be 
dissolved,  and  a  receiver  of  all  the  property  of  the  corporation  was 
duly  appointed.  We  have  thus  the  decree  of  a  court  of  general  juris- 
diction of  a  sister  state,  entered  upon  notice  to  and  the  appearance  of 
a  corporation  duly  incorporated  by  the  laws  of  that  state,  by  which 
such  corporation  is  dissolved.  The  plaintiff  attacks  this  decree  as 
having  been  improperly  made  and  not  in  compliance  with  the  stat- 
utes of  the  state  of  Connecticut;  but  this  court  cannot  review  the 
action  of  a  court  of  general  jurisdiction  dissolving  a  corporation, 
when  the  court  entering  the  decree  of  dissolution  had  jurisdiction  of 
the  subject-matter  and  of  the  person  of  the  defendant  corporation 
which  was  dissolved.  This  judgment  of  the  superior  court  of  the 
state  of  Connecticut  stands  unreversed  and  in  full  force  and  effect, 
and  we  are  bound  to  give  to  it  full  faith  and  credit.  The  provisions 
of  the  statute  of  the  state  of  Connecticut  before  the  special  term 
show  that  the  superior  court  of  the  state  of  Connecticut  had  jurisdic- 
tion to  dissolve  corporations  organized  under  the  laws  of  that  state, 
and,  being  a  court  of  general  jurisdiction,  and  having  jurisdiction 
over  the  person  of  the  parties  to  the  action,  it  seems  to  follow  that 
such  a  decree  could  not  be  attacked  collaterally.  I  think,  therefore, 
we  are  bound  to  assume  that  the  decree  of  the  superior  court  of  the 
state  of  Connecticut  was  a  valid  decree,  and  that  by  it  the  Connecti- 
cut corporation  became  dissolved ;  and,  that  being  so,  it  would  seem 
to  follow  that  no  action  could  be  brought  against  this  dissolved  corpo- 
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ration,  and  that  the  attachment  and  judgment  entered  in  such  an 
action  was  a  nullity.  Sturges  v.  Vanderbilt,  73  N.  Y.  384;  Rodgers 
T.  Insurance  Co.,  148  N.  Y.  34,  42  N.  E.  515. 

The  receiver  appointed  by  the  decree  of  the  Connecticut  court  was 
vested  with  the  title  to  all  of  the  property  of  the  corporation  in  this 
state.  As  such  receiver  he  "can  reduce  to  possession  all  the  property 
of  the  defendant  in  this  state,  and  can  bring  replevin  for  that  pur- 
pose, or  trover  to  recover  damages  for  conversion.  Notes  and  ac- 
counts may  be  collected  by  the  usual  proceedings  in  our  courts ,  which 
regard  a  foreign  receiver  as  representing  the  original  owner,  and 
open  their  doors  to  him  as  they  do  to  a  domestic  receiver.  Every 
remedy  to  gather  in  the  assets  is  afforded,  unless  it  would  interfere 
with  the  policy  of  the  state  or  impair  the  rights  of  its  own  citizens." 
Mabon  v.  Electric  Co.,  156  N.  Y.  201,  50  N.  E.  805.  The  doubt  enter- 
tained by  the  learned  judge  below  that,  "even  though  the  defendant 
may  have  been  dissolved,  a  suit  may  still  be  maintained  against  it 
in  this  state  by  a  domestic  creditor  seeking  to  secure  the  payment 
of  his  debt  out  of  a  corporate  property  in  this  state,"  certainly  seems 
to  me  without  justification.  There  can  be  no  doubt  but  that  a 
domestic  creditor  would  have  the  right  to  apply  to  the  courts  of  this 
state  to  secure  the  payment  of  his  debts  out  of  the  property  6f  such 
a  corporation;  but  such  a  proceeding  would  be  in  the  nature  of  an 
action  in  equity  for  the  appointment  of  a  receiver,  and  not  by  an 
action  against  the  dissolved  corporation,  which  by  its  dissolution 
has  ceased  to  exist.  A  dissolved  corporation  can  no  more  be  sued 
than  can  a  dead  person.  An  action  commenced  against  it  is  ineffectual 
for  any  purpose,  as  there  is  no  defendant.  Any  attachment  issued 
in  such  an  action  is  a  nullity,  and  the  property  of  the  corporation, 
having  become  vested  in  the  receiver  appointed  by  the  Connecticut 
judgment,  was  not  subject  to  levy  under  an  attachment  in  an  action 
against  the  dissolved  corporation,  if  such  an  action  could  be  main- 
tained.   I  think  that  the  levy  should  have  been  vacated. 


(59  App.  DIv.  275.) 

PEOPLE'S  BUILDING,  LOAN  &  SAVING  ASS'N  v.  PLATZ  et  aL 

(Supreme  Court,  Appellate  Division,  Tbird  Department.    March  15,  1901.) 

BoiLDiNO  Association — Articles— Cebtificatb — Recitals— Prospectus — Rbp- 

RESKNTATION — SHARES — TiMB  OF   MATURITY — FbAUD. 

The  articles  of  a  building  association  provided  that  a  share  therelu 
should  be  considered  as  matured  when  dlyldends  thereon,  together  with 
the  shareholder's  dues,  should  amount  to  $100;  and  that  a  shareholder 
might  be  advanced  the  matured  value  of  his  stock  if  secured  by  a  mort- 
gage, the  same  to  be  paid  by  the  dues  and  dividends  of  the  borrower. 
Agents  of  the  association  told  the  shareholder  that  he  might  borrow  the 
maturity  value  of  his  stock,  and  that  60  monthly  payments  of  dues  and 
certain  interest  and  premiums  would  pay  the  mortgage;  and  he  was 
shown  a  prospectus,  which  stated  that  the  association  was  the  only  one 
that  wrote  a  definite  contract  specifying  the  number  of  payments  re- 
quired on  each  share,  and  inviting  attention  to  the  certificate  issued,  which 
stated  that  $100  would  lie  paid  on  each  share  at  the  end  of  5  years. 
The  shareholder  borrowed  the  value  of  his  stock,  giving  a  mortgage  condi- 
tioned that  It  should  be  paid  wh^-n  he  had  paid  dues,  etc.,  for  such  time, 
or  would  secure  the  association  the  payment  of  $100  on  each  share.     Bel4, 
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that  60  monthly  pnyments.  with  interest  and  premiums,  mtisfled  the  mort- 
gage, since  the  statements  In  the  prospectus  and  certificate,  ■which  as- 
sumed to  state  the  contract,  led  the  shareholder  to  believe  his  contract 
such  as  stated  by  the  agents,  notwithstanding  the  articles  of  association. 

Appeal  from  trial  term,  Albany  county. 

Action  by  the  People's  Building,  Loan  &  Saving  Association 
against  Nicholas  B.  Platz  and  another.  From  a  judgment  in  favor 
of  plaintiff,  defendants  appeaL    Beversed. 

Argued  before  PARKER,  P.  J^  and  KELLOGG,  EDWABDS,. 
and  SMITH,  JJ. 

James  H.  Bems,  Isaiah  Fellows,  Jr.,  and  E.  Countryman,  for  ap- 
pellants. 
Chester  M.  Elliott,  for  respondent. 

PARKER,  P.  J.  After  a  careful  study  of  the  articles  of  associa- 
tion and  by-laws  of  the  plaintiff,  and  the  certificate  issued  by  it,  I  am 
satisfied  that  the  defendant  had  no  idea  of  the  contract  into  which  he 
really  entered  when  he  executed  the  mortgage  in  question,  ^e  situ- 
ation of  the  respective  parties  at  that  time  was  substantially  aa  fol- 
lows: The  plaintiff  is  a  loan  and  saving  association,  organized 
under  chapter  122  of  the  Laws  of  1851,  and  the  acts  amendatory 
thereof.  As  fixed  by  its  articles  of  association,  its  capital  is 
15,000,000,  consisting  of  50,000  shares  of  the  par  value  of  ?100  each. 
Its  scheme  is  to  have  each  purchaser  pay  for  stock  issued  to  him  the 
sum  of  $1  per  month  on  each  share  purchased ;  also  an  entrance  fee 
of  $1  on  each  share;  also  a.  quarterly  installment  of  25  cents  on  each 
of  such  shares;  also  a  transfer  fee  and  cancellation  fee  of  $1  for 
every  transfer  or  cancellation  of  his  shares.  Also  certain  fines  and 
penalties  are  provided  for,  and  forfeiture  of  amounts  paid  on  shares 
of  stock  in  the  event  of  default  by  the  purchasers.  The  entrance 
fees,  quarterly  installments,  transfer  and  cancellation  fees,  consti- 
tuted a  current  fund,  out  of  which  expenses  and  salaries  were  paid. 
The  fines  and  penalties,  the  various  sums  forfeited  to  the  company, 
and  the  monthly  dues  paid  by  such  purchasers  constituted  a  fund 
from  which  loans  were  made  and  dividends  paid,  and  into  this  fund 
also  went  such  interest  and  premiums  as  were  received  upon  loans 
made.  The  dividends  were  to  be  declared  whenever,  in  the  judgment 
of  the  directors,  the  fund  was  sufficient  to  warrant  it  Whenever  the 
monthly  dues  paid  by  a  purchaser  and  the  amount  of  the  dividends 
declared  upon  his  share  of  stock  equaled  the  sum  of  $100,  such 
shares  was  Considered  matured,  and  w^as  canceled,  and  the  purchaser 
thereupon  became  entitled  to  be  paid  by  the  company  the  full  sum 
of  $100  in  lieu  of  it,  providing,  of  course,  he  had  in  the  meantime 
made  no  default  in  his  payments  and  incurred  no  forfeitures.  There 
was  also  a  further  provision  in  such  articles  by  which  a  shareholder 
coulJ,  at  the  discretion  of  the  directors,  be  advanced  the  full  amount 
of  his  sluire  of  stock,  provided  he  secured  the  same  by  a  bond  and 
mortj^iige  upon  real  estate.  The  terms  of  payment  of  such  bond  and 
mortgage  are  not  staled  in  the  articles  of  association,  except  that 
they  are  to  be  as  "prescribed  by  these  articles  of  association  and  the 
by-laws  thereof;  which  mortgage,  when  paid  out  of  the  dues  and  ac- 
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cniing  dividendB,  shall  be  a  fall  and  complete  redemption  and  satis- 
faction of  the  shares  of  capital  stock  held  by  the  shareholder  so 
moi'tgaging  said  property."  In  the  by-laws  it  was  provided  that  upon 
such  a  mortgage  should  be  paid  interest  at  the  rate  of  5  per  cent., 
and  also  a  premium  of  5  per  cent,  per  annum,  to  be  paid  monthly. 
Thus,  if  this  defendant  had  carefully  and  intelligently  studied  these 
articles,  he  could  probably  have  discovered  that  in  purchasing  his 
50  shares  of  stock  he  had  acquired  the  privilege  of  paying  $50  per 
month  for  an  indefinite  time,  and  until,  in  the  discretion  of  the  di- 
rectors, dividends  enough  had  been  earned  to  iH'ing  such  payments  up 
to  $100  per  share;  end  also,  by  including  the  by-laws  within  his 
studies,  he  would  probably  have  discovered  that  he  was  to  pay  5 
per  cent  interest  annually  on  the  amount  advanced  him,  and  a  bonus 
or  proninm  of  fi  per  cent,  additional  annually,  for  the  privilege  of 
borrowing  from  that  association,  until,  perchance,  the  dividends  in 
the  course  of  years,  and  in  the  discretion  of  the  directors,  would  bring 
the  amount  of  his  monthly  installments  paid  up  to  $100  per  share. 
But  the  situation  as  the  defendant  understood  it  was  quite  different. 
In  November,  1889,  he  purchased  five  shares  of  such  stock,  and  took 
a  certificate  from  the  association  for  the  same.  Such  certificate  con- 
stitutes him  a  shareholder  of  the  association,  states  that  he  holds  five 
shares  thereof,  and  in  express  terms  ap;ree6  on  the  part  of  the  associa- 
tion to  pay  him  the  sum  of  $100  for  each  of  said  shares  at  the  end  of 
five  years  from  the  date  thereof.  It  further  provides  that  in  case 
of  his  death  before  the  expiration  of  such  term  it  will  pay  a  sum  of 
money  equal  to  the  amount  of  monthly  installments  paid  on  said 
shares,  together  with  all  dividends  accrued. thereon.  Nowhere  is  it 
intimated  that  only  the  monthly  installments  paid  and  accrued  divid- 
ends are  to  be  paid  on  the  five  shares  if  he  lives  and  pays  his  monthly 
installments  for  five  years,  but  a  plain  distinction  to  that  effect  is 
made  in  case  he  dies,  and  thus  stops  paying,  before  the  expiration 
of  five  years.  It  is,  however,  provided  in  such  certificate  that  the 
articles  of  association  and  by-laws  are  thereby  made  a  part  of  the 
contract.  Save  what  is  concealed,  rather  than  expressed,  in  that 
phrase,  this  certificate  is  a  direct  contract  that  the  association  will 
jMiy  the  par  value  of  each  share  after  60  monthly  payments  by  the 
shareholder  shall  have  been  made.  Subsequently  45  other  shares 
were  purchased  by  the  defendant — 10  at  one  time  and  35  at  another — 
by  certificates  in  all  resi)ects  expressed  as  the  one  just  referred  to. 
These  subsequent  shares  were  taken  out  on  the  su^jrestion  of  the 
general  agents  of  the  association  that,  if  he  held  50  shares,  he  could 
have  advanced  to  him  their  par  value,  if  he  would  secure  them  by  a 
mortgage  on  his  property.  These  agents  also  informed  him  that  the 
annual  interest  which  he  would  have  to  pay  upon  such  amount  would 
be  2^  per  cent,  only;  that  the  mortgage  was  taken  only  as  security 
that  he  keep  up  the  monthly  installments  accruing  on  his  stock;  and 
that,  if  he  would  regularly  pay  the  $50  due  monthly  upon  his  50 
shares,  the  association  would,  at  the  end  of  60  such  payments,  take 
up  his  certificates  of  stock,  and  cancel  his  mortgage.  At  tlve  same 
time  a  prospectus  of  the  association  was  shown  to  the  defendant  by 
these  agents,  in  which,  among  other  things,  it  was  stated  that  this 
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association  is  the  only  one  that  writes  a  definite  contract  specifying 
the  exact  number  of  payments  that  will  be  required  from  the  mem- 
bers on  each  share  of  stock,  and  also  takes  a  mortgage  for  a  definite 
period;  and  purchasers  are  asked  to  bear  that  in  mind,  and  read 
carefuUy  the  certificate  issued.  In  connection  with  this,  a  statement 
issued  by  the  association,  illustrating  the  result  to  a  borrower  of 
|1,000  for  five  years,  was  shown  the  defendant,  in  which  |1,000  is 
credited  to  such  borrower  on  his  10  shares  at  the  end  of  five  years. 

The  trial  judge  made  no  finding  upon  the  question  whether 
or  not  such  statements  were  made  by  the  plaintiff  and  relied  upon 
by  the  defendant,  but  from  the  evidence  before  us  it  cannot  be 
doubted  but  that  they  were.  From  these  representations,  made  by 
the  agents,  and  so  distinctly  corroborated  by  the  certificates  and 
prospectus  of  the  association,  the  defendant  undoubtedly  did  in  fact 
believe  that  he  assumed  no  greater  obligation  than  to  pay  the  speci- 
fied monthly  sums  for  a  period  of  60  months.  There  is  no  expres- 
sion in  the  mortgage  that  distinctly  or  intelligibly  contradicts  this 
belief.  The  term  therein  stated  is  "a  period  that  will  secure  the 
payment  of  the  full  sum  of  f  100  on  each  of  the  mortgagor's  shares 
hereby  secured  to  be  paid."  In  view  of  the  fact  that  not  only  the 
statements  of  the  agents,  but  also  the  certificate  under  which  he 
held  such  shares,  declared  that  they  would  be  satisfied  by  the  pay- 
ment of  60  monthly  installments,  such  a  provision  in  the  mortgage 
was  not  calculated  to  give  him  any  different  impression.  Relying 
upon  these  statements,  the  defendant,  being  then  about  to  build, 
and  needing  the  money,  on  August  30,  1890,  executed  a  bond  and 
mortgage  to  the  association,  conditioned  substantially  as  follows: 
That  if  the  said  defendant  should  pay  to  the  said  association  the 
sum  of  $5,000  in  the  manner  following,  viz.  $50  contribution  of  prin- 
cipal, and  $20.85  interest,  and  $20.85  premium  each  and  every  month 
from  the  date  thereof  for  "such  term  as  will  secure  the"  associa- 
tion "the  payment  of  the  full  sum  of  $100  on  each  and  every  one  of 
the  mortgagor's  shares  hereby  secured  to  be  paid,  and  also  pay  all 
dues,  fines,  penalties,"  etc.,  "pursuant  to  the  articles  of  association 
and  the  by-laws  thereof,  then  this  obligation  to  be  void,"  etc.  The 
defendant  regularly  and  monthly  paid  the  installments  and  sums 
due  upon  his  said  50  shares  until  60  monthly  payments  had  been 
made  thereon,  and  during  that  period  also  paid  the  interest  and 
premiums  required  by  the  mortgage.  The  whole  amount  so  paid 
amounted  to  $5,573.30,  in  which  there  is  not  included  any  dividend. 
He  then  stopped  payments,  and  offered  to  surrender  to  the  associa- 
tion his  50  shares  of  stock,  and  demanded  that  his  mortgage  be  dis- 
charged. The  plaintiff,  however,  claiming  that  the  mortgage  was 
to  secure  not  merely  the  payment  of  the  monthly  installments  for 
five  years,  but  for  so  long  a  time  as  would,  with  the  dividends  ac- 
crued, bring  each  of  his  shares  up  to  $100,  and  that  by  ceasing  to 
pay  before  that  was  accomplished  he  had  become  liable  to  certain 
lines  and  penalties,  insisted  that  there  was  still  due  and  secured 
by  such  mortgage  the  sum  of  $4,909.38,  and  it  is  for  such  sum  that 
it  is  now  seeking  to  foreclose  the  mortgage. 

Thus  it  appears  that  the  real  question  between  the  parties  is 
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whether  or  not  the  defendant  mast  continue  to  pay  the  sums  speci- 
fied for  a  longer  period  than  60  months;  whether  or  not,  that  being 
the  actual  contract  made  between  the  defendant  and  the  association, 
the  mortgage  should  not  be  so  construed;  and  whether  or  not,  un- 
der the  circumstances  of  this  case,  the  plaintiff  can  lawfully  insist 
that  the  defendant  is  in  default,  and  therefore  liable  for  the  large 
amount  of  fines  and  penalties  as  above  claimed.  It  has  been  fre- 
quently held  that  in  contracting  with  associations  similar  to  this 
the  articles  of  association  and  tiie  by-laws  are  to  be  deemed  a  part 
of  the  contract  made.  And  in  (XMalley  t.  Association,  92  Hun, 
572,  36  N.  Y.  Supp.  1016,  a  shareholder  of  a  certificate  issued  by 
this  very  association,  and  in  precisely  the  same  terms,  was  not  al- 
lowed to  recover  at  the  expiration  of  60  monthly  payments  the  full 
par  value  of  the  shares  which  he  held.  Substantially,  it  was  there 
held  that  he  must  be  deemed  to  have  contracted  with  knowledge 
of  the  general  plan  specified  in  the  articles  and  by-laws,  and  that 
the  fixed  term  in  the  certificate,  in  view  of  such  plan,  should  be 
construed  as  an  estimated  time,  merely,  for  the  maturing  of  the  cer- 
tificate. But  in  the  case  before  us  I  am  inclined  to  think  that  there 
are  other  features  and  equities  that  should  not  be  overlooked.  Con- 
cede that  the  articles  and  by-laws  are  written  into  both  the  certifi- 
cate and  mortgage  in  question,  and  that,  being  therein,  they  make 
it  plain  to  one  who  reads  them  that  the  period  of  five  years  is  not 
the  absolute  extent  to  which  the  shareholder  is  required  to  pay. 
Yet,  if  a  mortgagor  is  induced  by  the  fraudulent  statements  of  the 
mortgagee  to  omit  reading  the  full  text  of  the  written  contract, 
and  provisions  are  incorporated  in  the  mortgage  by  the  mortgagee* 
which  are  in  conflict  with  the  agreement  that  is  in  fact  made  be- 
tween the  parties,  the  mortgagee  will  not  be  permitted  to  derive  a 
benefit  from  the  terms  so  fraudulently  interpolated.  Institution  v. 
Burdick,  87  N.  Y.  40,  47;  Kirchner  v.  Machine  Co.,  135  N.  Y.  189. 
31  N.  E.  1104.  Tims  in  this  case  the  defendant  did  not  study  the 
provisions  of  the  articles  and  by-laws.  The  distinct  statement  in 
the  certificate  and  in  the  prospectus  of  the  association  that  it  was 
the  only  association  that  fixed  a  definite  term  during  which  the 
shareholder  was  required  to  pay,  and  the  only  association  that  takes 
a  mortgage  for  a  definite  period,  and  the  request  that  purchasers 
would  observe  it,  was  e^iuivalent  to  a  statement  that  its  articles 
and  by-laws  were  in  hannony  with  that  plan.  It  was  etjuivalent  to 
telling  the  defendant  that  under  its  articles  and  by-laws  it  was  au- 
thorized to  contract  for  a  fixed  time,  and  that  it  had,  therefore  and 
thereunder,  fixed  upon  the  term  of  five  years  as  the  limit.  And  the 
defendant,  trusting  to  that  statement,  and  being  thereby  diverted 
fi'om  reading  that  part  of  the  contract,  assumed  that  there  was  noth- 
ing in  the  mortgage  which  he  signed  conflicting  with  the  parol  agree- 
ment made  between  himself  and  the  association's  agents  as  to  what 
the  mortgage  and  its  terms  should  be.  Defendant  did  not  know  of 
the  plan  and  scheme  outlined  by  the  articles  of  association  and  the 
by-laws,  because  he  had  never  studied  them.  He  did  not  study  them 
because  the  plaintiff  (so  far  as  the  point  in  question  is  concerned) 
substantiallv  assumed  to  state  them.  By  a  false  statement,  evi- 
09N.T.S.— 38 
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dently  made  for  the  purpose  of  indncing  the  defendant  to  purchase 
stock,  and  give  a  mortgage  for  advances  thereon,  the  plaintiff  has 
acquired  the  mortgage  in  question,  and  now  seeks  to  enforce  it  as 
a  contract  much  more  burdensome  upon  the  defendant  than  he  ever 
knowingly  assumed.  I  am  of  the  opinion  that  the  plaintiff  should 
not  have  the  benefit  of  the  advantages  which  it  thus  secured.  By 
its  false  statements,  evidently  made  for  that  purpose,  it  deceived  the 
defendant  into  supposing  he  could  discharge  his  mortgage  by  paying 
for  60  continuous  months  the  sums  mentioned  in  his  certificate. 
Having  procured  the  mortgage  by  such  deceit,  it  should  not  be  al- 
lowed to  enforce  it  for  anything  more  than  it  represented  It  to  be. 
For  this  reason  the  Judgment  must  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event.  All  concur;  SMITH,  J.,  in 
result 


ALLERTON  V.  STBBLB. 

(Supreme  Oonrt  Appellate  Division,  Third  Department    MSreh  8, 1901.) 

1.  AovBRSB  Possession— Commencement — Nature. 

In  1863  plaintlfTs  grantor  and  defendant's  grantor,  having  a  dispute 
over  the  ownership  of  a  piece  of  land,  made  an  armngement  hy  which 
defendant's  grantor  yielded  his  claim  to  the  land  in  question,  and  In  con- 
sideration thereof  plaintiff's  grantor  instructed  defendant's  grantor  to 
fence  In  certain  land  of  plaintiff's  grantor.  The  fence  was  so  built,  and 
from  tihat  time  was  the  boundary  between  the  lands  owned  by  them  and 
by  their  several  grantees.  Held,  that  the  entry  of  defendant's  grantor  on 
the  lands  so  fenced  in  by  him  was  adverse,  and  the  possession  of  defend- 
ant and  bis  grantor  would  ripen  Into  title  by  lapse  of  time. 

S.  Bums— Pbrmissivb  CoMMBKCEMEm*. 

In  1870  defendant's  grantor,  by  permission  of  plaintiff's  grantor,  placed 
one  corner  of  a  barn  be  was  building  across  his  line  on  land  owned  by 
plaintiff's  grantor,  and  from  that  time  the  barn  remained  where  orig- 
inally placed,  and  was  used  by  defendant  and  his  grantor.  There  was 
nothing  afterwards  to  change  the  character  of  the  iwssession  so  obtained. 
Beld,  that  the  entry  on  tlie  laud  of  plaintiff's  grantor,  covered  by  the  cor- 
ner of  the  bam.  being  permissive  in  its  inception,  could  not  be  the  basis 
of  an  adverse  holding. 

t.  Land  op  Anotheb— Erection  of  BmLDisa— License— Rbvocation. 

Where  a  building  is  placed  on  land  of  another  under  a  verbal  license 
thereto  from  the  landowner,  such  landowner  is  not  estopped  from  revoking 
the  license,  and  recovering  the  possession  by  ejectment 

Appeal  from  trial  term,  Clinton  county. 

Ejectment  by  Charlotte  A.  Allerton  against  Edgar  W.  Steele. 
From  a  judgment  in  favor  of  defendant,  plaintiff  appeals.    Reversed. 

Lephe  Allen  was  the  common  source  of  title  to  all  the  lands 
shown  on  the  diagram,  including  the  lands  in  question.  She  con- 
veyed the  lot  marked  "Parcel  A,  Church  Lot,"  to  the  Baptist  Qiurch. 
^e  also  conveyed  to  Franklin  P.  Allen  the  tract  marked  "Parcel 
B,"  lying  to  the  west  of  the  "Church  Lot,"  and  extending  south  to 
the  north  branch  of  the  Chazy  river,  not  sliown  on  the  diagram. 
She  also  conveyed  to  Fi-anklin  P.  Allen  the  lot  198x78.4|,  marked 
''cel  D,  Steele,"  also  the  lot  marked  "Parcel  C,"  bounded  west  by 
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parcel  B,  nortb  by  parcel  A,  soiifH  by  the  river,  and  east  liy  the  west 
line  of  parcel  D,  extended  south  to  the  river,  including  also  the  gore 
running  north  between  parcels  A  and  D.  She  also  conveyed  to 
Rhoda  A.  Allen  parcel  E,  which  included  the  land  bounded  west  by 
parcel  C,  and  north  by  parcel  D,  By  conveyances  from  Franklin 
P.  Allen  and  Bhoda  A.  Allen,  Edwin  P.  Francis  obtained  parcels  B, 
0,  and  E.  The  pieces  in  controversy  are  the  piece  of  irregular  shape 
lying  sonth  of  parcel  D,  and  the  small  piece,  nearly  square,  in  parcel 
C,  at  the  southeast  comer  of  parcel  A. 


Argued  before  PABKEB,  P.  J, 
SMITH,  and  CHASE,  JJ. 

C.  J.  Vert,  for  appellant. 

6L  Jm  Wheeler,  for  respondent. 


and    EELLOOa,  EDWABD8, 


Digitized  by 


Google 


696  69  NBW  YORK  SUPPLEMENT  (Sup.   Ct 

and  103  New  York  State  Reporter 

PAEKER,  P.  J.  So  far  as  the  parcel  in  dispute  which  lies  south 
of  parcel  D  is  concerned,  it  must  be  conceded,  I  think,  that  if  F.  P. 
Allen,  in  1863,  entered  into  the  possession  thereof  with  the  inten- 
tion of  making  it  his  own,  and  if  E.  P.  Francis,  the  previous  owner, 
at  whose  direction  he  then  entered,  knew  that  he  so  intended,  and 
himself  intended  that  Allen  should  thereafter  so  hold  and  own  it, 
such  an  entry  was  suflBcient  to  initiate  an  adverse  user;  and  if 
thereafter,  up  to  the  present  time,  Allen  and  his  grantees  have 
used  and  occupied  such  strip  of  land,  inclosed  it  with  a  fence,  put 
a  building  thereon,  and  in  all  respects  treated  it  as  their  own,  such 
user  has  been  adverse  to  Francis  and  his  successors,  and  the  de- 
fendant herein  has  acquired  the  title  thereto  by  adverse  user.  Lewis 
V.  Railroad  Co.,  162  N.  Y.  220,  56  N.  E.  540.  The  fact  that  Allen 
may  not  have  asserted  in  public,  in  so  many  words,  his  claim  of 
ownership,  does  not  necessarily  preclude  him  from  claiming  adverse 
possession.  "The  character  of  adverse  possession  is  given,  not  by 
proving  notice  to  persons  interested,  but  by  the  nature  of  the  acts 
done  by  the  party."  Railroad  Co.  v.  Collins,  41  App.  Div.  8,  11,  58 
N.  Y.  Supp.  65,  67.  The  undisputed  testimony  of  Allen  shows  that 
such  was  the  nature  of  his  entry  and  holding.  At  Francis'  request, 
he  abandoned  the  claim  that  his  "gore"  extended  south  across  the 
ditch  Francis  was  then  building,  and  allowed  Francis  to  place  the 
fence  across  that  gore  so  far  north  of  the  ditch  as  would  permit  of 
driving  a  team  between  it  and  the  ditch. 

In  response  to  that  abandonment  of  claim  on  his  part,  Francis 
told  Allen  to  fence  in  the  strip  in  question.  This  was  done  by  Al- 
len's extending,  in  a  straight  line  easterly,  the  fence  so  located  by 
Francis  across  the  gore,  until  it  intersected  the  east  line  of  parcel 
D  extended  south;  thus  making  the  south  line  of  the  gore  and  par- 
cel D,  which  were  then  both  owned  by  Allen,  a  straight  line.  From 
that  time  Francis  and  his  successors  have  claimed  and  occupied  the 
land  then  appropriated  by  him,  and  Allen  has  occupied  the  strip 
which  Francis  told  him  to  take.  There  is  no  suggestion  in  that  ar- 
rangement that  each  should  hold  only  so  long  as  the  other  consented 
thereto;  nothing  to  indicate  that  Allen  was  a  mere  licensee  of  the 
strip  which  he  took.  Francis  got  what  he  asked  from  Allen,  and 
in  consideration  thereof  gave  to  Allen  the  strip  in  question.  Un- 
doubtedly both  understood  that  what  each  then  took  he  was  there- 
after to  own  in  his  own  right,  and  hence  each  then  started  upon  a 
term  of  adverse  holding,  which  has  now  ripened  into  a  title.  It 
may  be  that  the  south  line  of  parcel  D  was  never  a  disputed  line  be- 
tween Allen  and  Francis,  and  that  the  rule  regulating  the  prac- 
tical location  of  boundary  lines  is  not  applicable  to  it,  but  the  case 
shows  a  clear  title  by  adverse  user  in  the  defendant,  and  the  dis- 
missal of  the  complaint  as  to  that  parcel  was  correct. 

As  to  the  small  parcel  eight  feet  by  nine  feet,  upon  which  the  cor- 
ner of  the  defendant's  bara  is  placed,  a  different  case  is  presented. 
Allen  built  that  barn  in  1870.  Ooncededly,  that  parcel  then  be- 
longed to  the  heirs  at  law  of  Francis,  and  Allen  obtained  permis- 
sion from  them  to  set  the  comer  of  his  barn  over  upon  it.  There 
is  no  pretense  that  any  pm-chase  was  then  made  by  him,  nor  any 
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agreement  on  their  part  to  ever  convey  it  to  him.  Indeed,  nothing 
whatever  was  given  by  Allen  as  a  consideration  for  the  permission. 
From  his  evidence,  the  transaction  was  simply  this: 

"I  tblnk  I  spoke  to  the  agent  of  the  heirs  of  E.  P.  Francis  before  buildins 
the  bam  about  getting  permission  to  place  that  corner  of  the  bam  upon  that 
parcel  of  land.  (It  was  admitted  that  the  agent  bad  authority  to  speak.) 
The  agent  said  that  the  matter  was  so  small  It  would  not  amount  to  anything, 
and  he  had  no  objection  to  my  building  there." 

Since  then  the  bam  has  remained  there,  and  been  ased  by  Allen 
and  his  grantees  as  their  barn.  There  was  evidently  no  disputed  line 
here,  which  was  located  by  the  parties;  concededly,  Allen  built  over 
the  line  onto  Francis'  land. 

Nor  do  I  think  that  the  entry  which  Allen  then  made  was  such 
as  could  be  the  basis  of  an  adverse  holding.  The  permission  given 
him  was  a  mere  license  to  let  his  barn  project  over  onto  Francis' 
land.  It  did  not  purport  to  give  him  the  land.  Nothing  in  it  sug- 
gested to  Allen  that  he  thereby  acquired  any  right  to  hold  it,  except 
by  reason  of  such  permission.  He  understood  that  the  permission 
which  he  then  took  was  in  entire  subordination  to  Francis'  title, 
and  nothing  has  since  occurred  showing  that  he  held,  or  claimed 
to  hold,  it  in  any  other  way.  During  all  this  time  he  has  hdd  it  by 
the  permission  then  given,  and  hence  his  holding  has  not  been 
adverse  so  as  to  ripen  into  title.  Cronkhite  v.  Cronkhite,  94  N.  Y. 
323;  Wiseman  v.  Lucksiuger,  84  N.  Y.  31-44.  Nor  under  such  an 
arrangement  could  Allen  hold  the  land  upon  the  theory  of  an  equi- 
table estoppel.  See  White  v.  RaUway  Co.,  13!»  N.  Y.  19,  25,  34  N. 
E.  887;  Crosdale  v.  Lanigan^  129  N.  Y.  605,  29  N;  E.  824.  I  conclude, 
therefore,  that,  so  far  as  this  parcel  of  land  is  concerned,  the  de- 
fendant has  shown  no  title  to  the  same,  either  by  adverse  user  or  by 
any  other  method.  Francis'  title  thereto  has  passed  to  this  plaintiff, 
and  hence  it  was  error,  as  to  it,  to  dismiss  the  complaint. 

For  this  reason,  the  judgment  must  be  reversed. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant  to  abide 
event.    All  concur. 


PEOPLE   ex    rel.    WARD   T.    SCHEU. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    April  2,  1901.) 

1.  Public  OKPicERS—ELECTroNS— Vacancies— Appointment. 

Const,  art  10,  S  5,  providing  that  In  cases  of  elective  offices  no  person 
appointed  to  fill  a  vacancy  shall  hold  his  office  by  virtue  of  such  appoint- 
ment longer  than  the  commencement  of  the  political  year  next  succeeding 
the  first  annual  election  after  the  happening  of  the  vacancy,  applies  only 
to  offices  created  by  the  constitution,  and  not  to  those  created  by  the 
legislature;  hence  Buffalo  city  charter  (Laws  1891,  c.  105,  $  271),  declaring 
that  a  vacancy  in  the  ofilce  of  an  elected  commissioner  of  public  works 
shall  be  filled  by  appointment  by  the  mayor,  and  that  the  term  of  the 
appointee  shall  last  until  the  1st  day  of  January  after  the  next  municipal 
election,  at  which  election  a  commissioner  shall  be  elected,  Is  not  In  con- 
travention of  the  constitution. 

9.  Same — Constitutiowal  Law. 

Const,  art.  12,  §  3,  providing  that  all  elections  of  city  uflScers,  "except 
to  fill  vacancies,"  shall  be  held  on  the  Tuesday  succeeding  the  first  Mon- 
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day  of  November  In  an  odd-numbered  yenr.  Is  not  mnndatory.  In  the  sense 
that  It  compels  an  election  to  fill  a  vncnncy  to  be  held  nt  the  next  elec- 
tion thereafter,  and  hence  was  not  contravened  by  the  Buffalo  city  char- 
ter (Laws  1891,  c.  105,  f  271),  providing  that  a  vacancy  in  the  office  of 
an  elected  commissioner  of  public  works  shall  be  filled  by  appointment  by 
the  mayor  until  the  Ist  day  of  January  after  the  next  municipal  election, 
at  whldi  election  a  commissioner  shall  be  elected. 

t,  Bamb — Municipal  Elrctions. 

Buffalo  city  charter  (Laws  1891,  c.  105,  |  271)  provides  that  a  vacancy 
In  the  offlee  of  an  elected  commissioner  of  public  worlis  shall  be  filled  by 
appointment  by  the  mayor,  and  that  the  term  of  the  appointee  shall  last 
nntil  the  Ist  day  of  January  after  -'the  next  mnnldpal  election."  Section 
870,  as  amended  by  Laws  1896,  c.  80S,  declares  that  "municipal  elections" 
shall  be  held  on  the  Tuesday  succeeding  the  first  Monday  in  November  in 
each  odd-numbered  year.  Held,  that  the  general  election  of  lUOO  was  not 
a  "municipal  election,"  within  the  meaning  of  the  term  as  used  in  said 
section  271,  merely  because  certain  municipal  officers  were  elected  at  that 
eI«!tlon  to  fill  vacancies,  but  that  it  was  the  intention  of  the  law  to  pre- 
serve the  distinction  between  general  elections  and  municipal  elections, 
and  hence  a  vacancy  In  tlie  office  of  an  elected  commissioner  of  public 
works  could  not  be  filled  at  such  general  election. 

Appeal  from  special  term^  Erie  county. 

Quo  warranto  by  the  people,  on  relation  of  BYancis  Q.  Ward, 
against  Augustus  F.  Scheu,  to  determine  the  title  to  an  ofBce.  From 
a  judgment  ousting  defendant,  and  declaring  relator  to  have  been 
duly  elected  and  entitled  to  the  oflSce,  defendant  ai^eals.    Reveraed. 

This  1%  an  action  in  the  nature  of  quo  warranto  to  determine  the  title  to  the 
otfiee  of  the  elected  commissioner  of  public  works  of  the  city  of  Buffalo,  N.  Y. 
The  city  charter  provides  for  a  board  of  commissioners  consisting  of  three 
members,  two  of  whom  are  appointed  by  the  mayor,  and  the  third  is  elected 
by  the  qualified  electors  of  the  city.  At  the  municipal  election  held  in  the 
year  1897  one  Martin  Maher  was  elected  to  this  offlee  for  the  full  term  of  four 
years,  and  in  due  time  he  entered  upon  the  dlscharKe  of  his  oflicial  duties, 
and  continued  therehi  until  August  1,  1900,  when  he  died.  Thereafter,  and  on 
the  24th  day  of  September  following,  the  defendant,  Augustus  Scheu,  was 
appointed  by  the  mayor  to  fill  the  vacancy  created  by  the  death  of  Maher;  and 
In  the  certificate  of  such  appointment  it  was  declared  that  the  same  was 
"to  take  effect  to-day,  and  to  continue  until  the  first  day  of  January  after  the 
municipal  election,  to  wit,  until  January  1,  1902,"  which  period  embraced  the 
entire  unexpired  official  term  of  Mr.  Maher.  TTpon  being  notified  of  his  ap- 
pointment, the  defendant  duly  qualified  and  entered  upon  the  discharge  of  his 
duties  as  such  commissioner.  At  the  general  election  held  on  the  Cth  day  of 
November,  1900,  candidates  for  three  municipal  offices  of  the  city  of  Buffalo, 
viz.  an  elected  commissioner  of  public  worlis,  a  justice  of  the  peace,  and  a 
councilman,  were  voted  for  to  fill  vacancies  which  had  been  caused  by  either 
death  or  resignation;  and  the  relator,  having  been  placed  in  nomination  by  the 
Itepubiicau  party  for  the  office  first  above  mentioned,  received  upwards  of 
^^,000  votes  out  of  a  total  of  36,414  votes  cast  for  tliat  office,  and  upon  the 
tilection  thus  held  he  bases  his  claim  to  the  office  in  question.  Proceeding 
upon  the  theory  that  tlip  vacancies  which  had  theretofore  existed  In  the  office 
of  commissioner  of  public  works  and  councilman  had  been  filled  by  appoint- 
ment by  the  mayor,  and  that  the  terms  of  the  respective  appointees  did  not 
expire  until  January  1,  1902,  no  opposing  candidates  for  these  two  offices 
were  nominated  by  the  Democratic  party;  but  for  the  office  of  justice  of  the 
'Peace  eacli  party  placed  a  candidate  in  nomination,  and  the  Itepublican  candt- 
«lflte.  having  received  a  majority  of  nearly  5.000  out  of  a  total  vote  of  about 
»)8.000.  was  decljired  duly  elected.  After  the  election  the  relator.  Ward,  took. 
the  oath  of  otiice,  filed  his  othcial  bond,  and  demanded  of  the  defendant  pos- 
s<>s8ion  of  the  office  to  which  he  claimed  to  have  been  elected;  and,  such 
demand  behig  refused,  this  action  was  brought    Upon  the  trial  a  verdict  was 
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directed  In  favor  of  the  relator,  and  from  the  Judgment  o(  ouster  thereafter 
entered  the  prpsent  appeal  was  brought. 

Argued  before  ADAMS,  P.  J.,  and  McLENiJAN,  SPRING,  WIL- 
LIAMS, and  LAUGHLEN,  JJ. 

W.  H.  Cnddeback,  for  appellant. 
Simon  Meischmann,  for  respondent. 

ADAMS,  P.  J,  It  is  proTided  by  section  5  of  article  10  of  the 
constitution  of  this  state  "that  the  legislature  shall  provide  for  filling 
vacancies  in  office,  and  in  case  of  elective  offices  no  person  appointed 
to  fill  a  vacancy  shall  hold  his  office  by  virtue  of  such  appointment 
longer  than  the  commencement  of  the  political  year  next  succeed- 
ing the  first  annual  election  after  the  happening  of  the  vacancy"; 
and  it  is  contended  by  the  learned  counsel  for  the  relator  that  inas- 
much as  the  attempted  extension  of  the  official  term  of  the  defend- 
ant beyond  the  1st  day  of  January,  1001,  was  obnoxious  to  this  plain 
mandate  of  the  fundamental  law,  it  was  inoperative  and  void.  Upon 
the  part  of  the  defendant  it  is  admitted  that  this  contention  is  well 
founded,  if  the  provision  above  quoted  is  applicable  to  the  office  of 
commissioner  of  public  works;  but  at  the  same  time  it  is  insisted 
that  it  can  have  no  such  application,  for  the  reason  that  that  office 
is  one  which  was  created  by  the  statute,  and  not  by  the  constitution, 
and  consequently  one  which  is  within  the  control  of  the  legislature. 
The  distinction  thus  suggested  is  one  which  has  been  frequently  rec- 
ognized by  the  courts,  which  hold,  upon  the  one  hand,  that  a  consti- 
tutional office  (that  is,  one  created  or  provided  for  by  the  constitu- 
tion) cannot  be  abolished,  nor  its  term  extended  or  abrogated,  by  the 
legislature,  while,  upon  the  other  hand,  it  seems  to  be  equally  weU 
settled  that  an  office  created  by  the  statute  is  wholly  within  the 
control  of  the  legislature,  which  may  restrict  its  tenure  or  abolish 
the  same  altogether,  and  determine  at  pleasure  the  mode  of  election 
or  appointment  thereto,  as  well  as  the  comijensation  to  be  received 
by  the  incumbent.  People  v.  Howland,  155  N.  Y.  270,  49  N.  E.  775; 
People  V.  Foley,  148  N,  Y.  677,  43  N.  E.  171;  People  v.  Keeler,  29 
Hun,  175;  Conner  v.  Mayor,  etc.,  of  City  of  New  York,  2  Sandf.  355; 
People  V.  Sturges,  27  App.  Div.  387,  50  N.  Y.  Supp.  5,  affirmed  in 
156  X.  Y.  580,  51  N.  E.  295;  In  re  Mayor,  etc.,  of  City  of  New  York, 
33  App.  Div.  3G5,  53  N,  Y.  Supp.  875,  affirmed  in  158  N.  Y.  GOS,  52 
N.  E.  1125;  People  v.  Whitlock,  92  N.  Y.  191;  Long  v.  Mayor,  etc., 
of  City  of  New  York,  81  N.  Y.  425.  As  to  the  latter  class  of  offices 
the  rule  has  been  thus  stated: 

"The  doctrine  seems  to  be  well  settled,  not  only  In  this  but  nearly  all  the 
other  states  of  the  Union,  that,  so  far  as  a  legislative  otiice  is  concerned,  un- 
less there  be  some  restriction  In  the  coustitutum,  the  lo;;islatiu'e  may,  without 
abolishing  the  office  before  the  expiration  of  the  term  of  the  incumbent, 
shorten  his  term  or  legislate  him  out  of  odlce."    People  t.  Sturges,  supra. 

Offices  belonging  to  the  first-mentioned  class,  and  which,  as  con- 
tradistinguished from  legislative  or  statutory  offices,  are  denominated 
"constitutional,"  are,  generally  speaking,  such  as  are  governmental 
in  their  nature, — as,  for  example,  the  executive,  judicial,  or  legisla- 
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live  o£Qces  of  the  state,  or  any  political  division  thereof.  All  these 
are  either  created  by  or  provided  for  in  the  constitution,  while  such 
offices  as  are  designed  for  the  administration  of  the  affairs  of  mu- 
nicipalities are  ordinarily  created  by  the  legislature.  The  office  of  the 
justice  of  the  peace  belongs  to  the  former  class.  Ck>n8t.  art  6,  §  17. 
And  it  seems  to  have  been  conceded  upon  all  sides  that  for  this 
reason  the  method  of  filling  the  vacancy  which  existed  in  that  office 
in  the  city  of  Buffalo  in  the  year  1900  was  the  one  provided  by  sec- 
tion 5  of  article  10,  above  quoted.  As  a  consequence,  both  parties, 
as  we  have  seen,  placed  a  candidate  in  nomination  for  that  office  at 
the  "first  annual  election  after  the  happening  of  the  vacancy."  It 
has  also  been  held  by  this  court  that  the  office  of  supervisor  may  be 
thus  classified.  People  v.  Board  of  Sup'rs  of  Erie  Co.,  42  App. 
Div.  510,  59  N.  Y.  Supp.  476,  affirmed  in  160  N.  Y.  687,  55  N.  E.  1099. 
The  office  of  commissioner  of  public  works,  however,  belongs  to  the 
latter  class,  for  it  is  one  purely  local  in  its  nature,  and  one  which 
was  created  by  the  legislature  for  the  obvious  purpose  of  adminis- 
tering the  affairs  pertaining  to  a  particular  department  of  a  mu- 
nicipality; and,  this  being  the  case,  it  follows,  within  the  rule  to 
which  reference  has  been  made,  that  the  power  of  legislature  to 
regulate  its  tenure,  and  declare  when  and  how  a  vacancy  therein 
shall  be  filled,  is  in  no  wise  restricted  by  provisions  of  the  consti- 
tution, which,  as  respects  an  office  within  the  former  class,  would 
be  the  paramount  law. 

In  our  consideration  of  the  case  thus  far,  we  have  confined  our 
discussion  to  the  effect  and  meaning  which  should  be  given  to  sec- 
tion 5  of  article  10,  which  was  incorporated  into  the  constitution  of 
1S94  in  the  precise  language  of  the  preceding  constitution.  Our  at- 
tention, however,  is  directed  to  section  3  of  article  12,  which  provides 
that: 

"All  elections  of  city  officers,  including  superylsors  and  judicial  officers  of 
Inferior  courts  elected  In  any  city  •  •  •  except  to  fill  vacancies,  shall  be 
held  on  the  Tuesday  succeeding  the  first  Monday  of  November  In  an  odd 
numbered  year." 

This  provision  is  new,  and  it  is  contended  by  the  learned  counsel 
for  the  relator  that  its  manifest  purpose  is  to  require  all  vacancies 
to  be  filled  by  election  at  the  first  annual  election  after  the  happen- 
ing thereof;  but  we  find  ourselves  unable  to  concur  in  this  view. 
There  is  nothing  mandatory  in  this  section,  so  far  as  the  filling  of 
vacancies  is  concerned;  and  it  neither  enlarges  nor  restricts  the 
right  of  the  legislature,  under  section  5  of  article  10,  to  determine 
the  time  for  filling  vacancies  in  municipal  offices.  Indeed,  the  only 
portion  of  the  section  which  is  susceptible  of  the  construction  given 
to  it  by  the  learned  counsel  is  that  which  requires  all  city  officers 
to  be  elected  in  odd-numbered  years.  The  exception  as  to  vacancies 
is  permissive  merely,  and  leaves  it  optional  with  the  legislature  to 
detennine  when  they  shall  be  filled, — subject,  of  course,  to  the  power 
conferred  and  restrictions  contained  in  section  5  of  article  10,  which, 
as  we  have  seen,  applies  to  constitutional  offices  only. 

We  come,  therefore,  to  the  consideration  of  the  real  question  in 
this  case,  and  the  one  which  requires  us  to  ascertain  what,  if  any, 
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provision  has  been  made  by  the  legislature  for  filling  a  vacancy  in 
the  particular  oflQce  the  title  to  which  is  in  dispute  in  this  action. 
By  the  charter  of  the  city  of  Buffalo  (Laws  1891,  c.  105,  §  271),  it  is 
required  that  "a  vacancy  in  the  office  of  an  elected  commissioner 
[of  public  worivs]  shall  be  filled  by  appointment  by  the  mayor  until 
the  first  day  of  January  after  the  next  municipal  election,  at  which 
election  a  commissioner  shall  be  elected  to  fill  the  unexpired  term 
of  the  elected  commissioner  whose  office  became  vacant";  and  by 
the  370th  section  of  the  same  act  (as  amended  by  Laws  1895,  c.  805) 
it  is  further  provided  that  municipal  elections  "shall  be  held  on  the 
Tuesday  succeeding  the  first  Monday  in  November  in  each  odd  num- 
bered year."  This  language  is  certainly  quite  plain  and  free  from 
anything  which  savors  of  ambiguity,  for  it  expressly  directs  that  a 
vacancy  in  the  office  of  elected  commissioner  of  public  works  shall 
be  filled  by  appointment  until  the  1st  day  of  January  succeeding 
the  next  municipal  election,  which  must  be  held  in  an  odd-numbered 
year.  Indeed,  we  do  not  understand  that  any  other  construction 
than  this  is  contended  for;  but  it  is  insisted  that  this  provision  is 
in  contravention  of  section  5  of  article  10  of  the  constitution,  and, 
furthermore,  that  the  general  election  of  1900  was  a  "municipal  elec- 
tion," within  the  meaning  of  that  term  as  used  in  section  271  of  the 
charter,  for  the  reason  that  three  municipal  officers  were  voted  for 
at  that  time.  We  have  already  shown,  as  we  believe,  that  the  first 
of  these  contentions  is  not  tenable,  because  the  office  to  which  the 
relator  claims  to  have  been  elected  is  statutory  and  not  constitu- 
tional in  its  nature,  and  we  think  the  fallacy  of  the  second  is  quite 
as  susceptible  of  demonstration.  It  is  now  the  settled  policy  of  the 
law  in  this  state  to  divorce,  as  completely  as  possible,  municipal 
from  general  elections.  That  was  manifestly  the  main  object  in  re- 
quiring the  former  to  be  held  in  odd-numbered  years;  and  because, 
under  the  requirements  of  the  constitution,  a  vacanpy  in  an  office 
which  happens  to  be  both  constitutional  and  municipal  in  its  char- 
acter may  be  filled  at  an  election  in  an  even-numbered  year,  it  by  no 
means  follows  that  the  general  character  of  the  election  is  thereby 
transformed.  A  municipal  official  is  then  elected,  it  is  true;  but 
the  election  still  remains  general,  and  not  municipal,  in  itscharacter. 
Any  other  construction  than  this  would  produce  great  confusion, 
and  tend  to  defeat  the  very  result  which  the  framers  of  the  consti- 
tution sought  to  accomplish.  Moreover,  it  is  not  difficult  to  see  how 
it  might  enable  a  candidate  for  a  municipal  office  to  take  advantage 
of  national  and  state  issues,  and  thereby  secure  his  election,  whereas, 
if  the  issues  were  confined  to  those  which  were  purely  local  in  their 
nature,  his  party  might  be  held  responsible  for  municipal  conditions 
which  would  insure  his  defeat  In  this  connection  it  may  be  proper 
to  advert  briefly  to  a  recent  amendment  to  the  city  charter  (Laws 
1895,  c.  805),  which  it  is  claimed  supports  the  contention  of  the 
learned  counsel  for  the  relator  that  the  terms  "annual  election" 
and  "municipal  election"  are  interchangeable,  and  that  the  former 
is  synonymous  with  "general  election."  Section  1  of  this  amenda- 
tory act  relates  to  the  election  of  councilmen,  and  reads  as  follows, 
viz.: 
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"Three  councUmen  shall  be  elected  at  the  municipal  electloB  held  In  the 
year  eighteen  hundred  and  nlnety-flve.  Six  councllmcn  shall  be  elected  at  the 
municipal  election  In  the  year  eighteen  hundred  and  nlnetynseven.  •  •  • 
At  the  annual  election  held  in  each  odd  numbered  year  thereafter  there  shall 
be  elected  alternately  fire  aad  four  councilmen,  respectively,  for  the  .term  of 
four  years." 

This,  we  believe,  is  the  only  instance  in  which  the  tenn  "annual 
election"  is  employed;  and  when  the  section  is  read  in  connection 
with  section  2,  which  provides  that  "at  the  municipal  election  held 
in  each  odd  numbered  year  an  alderman  shall  be  elected  in  each 
ward,  except  in  the  year  eighteen  hundred  and  ninety-flve,  when 
aldermen  shall  be  elected  only  in  the  wards  in  which  aldenneu  were 
not  elected  at  the  general  election  held  in  the  year  eighteen  hundred 
and  ninety-four,"  it  is  apparent,  we  think,  that,  so  far  as  the  ex- 
pression of  any  legislative  intent  may  be  gathered  from  this  enact- 
ment, it  tends  to  strengthen  the  contention  of  the  defendant  that  a 
municipal  election,  although  spoken  of  as  an  "annual  election,"  is 
clearly  distinguishable  from  a  general  election.  It  may  be  that  it 
would  be  better  policy  to  fill  vacancies  in  statutory  as  well  as  consti- 
tutional oflQcea  at  the  first  election  after  the  happening  of  the  va- 
cancy, but  as  yet  the  legislature  has  not  so  declared, — ^at  least,  so 
far  as  the  city  of  Buffalo  is  concerned;  and,  until  the  charter  of  that 
city  is  so  amended  as  to  give  expression  to  such  policy,  we  must 
construe  it  as  we  find  it.  The  result  of  these  views  is  that  the  judg- 
ment aj^ealed  from  should  be  reversed,  and  this  necessarily  estab- 
lishes the  defendant's  title  to  the  office  in  qtiestion. 

Judgment  reversed  and  complaint  dismissed,  with  costs.  All  con- 
cur, except  LAUQHLIN,  J.,  not  voting. 


(ES  App.  Dlv.  541.) 

TEOPLB  ex  rel.  LODHOT^Z  v.  KNOX  «t  al..  Commissioners. 

(Supreme  Court,  Appellate  Division,  First  Department    March  22,  1901.) 

I.    MaITDAMUB— AllBOATFONS   CONTBADICTKD — PRESrMPTIONS. 

On  a  motion  for  maodamuB  to  compel  civil  sei-vice  commUslonera  to 

certify  that  relator's  salary  had  lu'cn  properly  Increased,  all  facts  alleged 

by  relator,  and  contradicted  by  defendant,  would  be  taken  not  to  exist. 

since  such  motion  could  only  be  granted  on  undisputed  facts. 

<.  Same— CivTi,  Kekvice— CriAssiKiOATioN — Salary  —  Inchbase  —  Promotion  — 

E.XAMIK.VTION— TRAI)1:S     GaUOED     BT     POSITION,     NOT     SaLABT— LeVELER — 
DUAKTSMAX. 

Laws  1800.  c.  370,  §  13,  provides  that  the  civil  service  commissioners 
shall  not  appoint  or  transfer  a  person  to  any  municipal  position  in  the 
competitive  class  unless  he  has  passed  an  examination  therefor.  Section 
15  provides  that  an  increase  in  tlip  s.alary  of  any  jierson  beyond  the  limit 
fixed  for  tlie  fri'ude  in  wliifU  siicli  position  Is  classified  shall  be  deemed 
a  proniotiou.  The  commis.sinners'  rules  prescribe  that  "positions  in  tho 
couipetitivo  class  are  graded  according  to  compensation,  as  follows: 
•  •  *  Third  Grade — Leveler.  Annual  compensation  of  more  tlian  $1,- 
200.  but  not  more  than  ?1,320.  Fou-th  (Jrade — Transltman,  Draftsman. 
Annual  couiponsation  of  more  than  ?l,320,  but  not  more  than  $1,800." 
Held,  that  one  who  had  passed  an  examination  for  topographical  drafts- 
man, and  was  appointed  to  and  performed  Ihe  duties  of  such  position  for 
over  three  years,  but  wliose  salary  had  been  fixed  at  91.320  a  year,  wa.«! 
a  draftsman,  and  not  a  leveler,  and  an  increase  in  his  salary  to  the  limit 
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allowed  tli'aftsmon   was  not  a  proinotiou  requiring  another  competitive 
examination,  and  mandamus  should  issue  to  compel  the  commissioners  to 
certify  that  such  increase  was  properly  made  in  porsuance  of  law« 
Van  Brunt,  P.  J.,  and  Ingraham,  J.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Mandamus  by  the  people,  on  relation  of  Abraham  Lodholz,  against 
Charles  H.  Knox  and  others,  civil  service  commissioners.  From  an 
order  granting  a  peremptory  writ,  defendants  appeal.    Aflflrmed. 

Argued  before  VAN  BKUNT,  P.  J.,  and  RUMSEY,  PATTEKSON, 
(yBKIEN,  and  INGRAHAM,  JJ. 

William  B.  Crowell,  for  appellants. 

Charles  E.  Clarke,  for  respondent. 

BUMSEY,  J.  The  relator,  having  passed  a  competitive  examina- 
tion for  the  position  of  topographical  draftsman  in  the  office  of  the 
commissioner  of  street  improvements  of  the  Twenty-Third  and  Twen- 
ty-Fourth wards  of  the  city  of  New  York,  received  a  permanent 
appointment  to  that  office  on  the  15th  of  July,  1897.  On  the  Ist  of 
January,  1898,  upon  the  organization  of  the  city  of  Greater  New 
York,  he  was  transferred  to  the  department  of  sewers  as  a  topo- 
graphical draftsman,  and  entered  upon  the  performance  of  his 
duties  as  such,  and  has  continued  to  be  a  topographical  draftsman 
down  to  this  time.  When  he  was  appointed  to  that  position,  in  1897, 
his  salary  was  $1,320  a  year.  In  the  month  of  October,  1900,  the 
commissioner  of  sewers  increased  his  salary  to  f  1,800  a  year,  to  take 
effect  on  the  Ist  of  November,  1900.  The  increased  salary  cannot 
be  paid,  however,  until  the  civil  service  commissioners  have  certi- 
fied that  the  increase  was  properly  made  in  pursuance  of  law.  This 
they  refused  to  do,  claiming  that  the  increase  in  salary  amounted 
in  fact  to  a  promotion  from  one  class  to  another,  under  the  White 
law,  which  could  not  be  permitted  without  a  new  civil  service  exam- 
ination. The  relator  thereupon  brought  this  proceeding  to  procure 
a  writ  of  mandamus  requiring  the  civil  service  commissioners  to 
certify  upon  the  pay  rolls  that  his  salary  had  been  properly  in- 
creased, so  that  it  might  be  paid  to  him. 

As  a  motion  of  this  kind  can  only  be  granted  if  the  facts  are  undis- 
puted, we  must  assume  the  existence  of  the  facts  sworn  to  on  behalf 
of  the  defendants,  and,  if  they  contradict  anything  which  appears 
in  the  moving  papers,  the  things  thus  contradicted  must,  for  the 
purposes  of  thiB  application,  be  taken  not  to  exist.  People  v.  New 
York  Cent.  &  H.  R.  R.  Co.,  156  N.  Y.  570,  51  N.  E.  312. 

It  appears  from  the  affidavits  presented  upon  the  part  of  the  civil 
service  commissioners  that,  in  pursuante  of  the  duty  imjiosed  upon 
them  by  section  10  of  the  White  law  (chapter  370.  Laws  1800),  they 
have  prescribed  rules  for  the  classification  of  places  and  positions  in 
the  classified  service  and  for  apiwintmcnt  therein.  Those  niles  are 
set  out  in  the  papers,  and,  so  far  as  it  is  necessary  to  refer  to  them, 
they  are  as  follows: 

'•Positions  in  the  competitive  class  are  graded  according  to  the  fixed  limit 
of  compensation,  as  follows:  •  »  •  Group  3.  Kor  ail  architectural,  civil, 
or    niechnuical    enginoering,    positions    as    follows:     »    •     •    Xliird    Grade — 
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Leveler.    Annual   compensation   of   more   than   $1,200,   but  not   more   than 
11,320.    Fourth  Grade — ^Transltman  or  computer,  draftsman.    Annual  compen- 
sation of  more  than  $1,820,  but  not  more  than  $1,800." 

The  civil  service  commissioners  insist  that,  because  the  relator 
had  been  receiving  a  salai^  of  $1,320  and  not  more,  he  is  therefore 
in  the  third  grade  named,  which  includes  only  the  position  of  lev«>ler, 
and  not  in  the  fourth  grade,  in  which  draftsmen  are  included.  Their 
claim  is  substantially  that  tlie  grade  is  fixed  by  the  salary,  and  not 
by  the  position,  and,  no  matter  what  may  be  the  oflSce  to  which  a 
man  has  been  appointed,  if  he  receives  a  salary  of  a  certain  amount 
he  is  not  deemed,  for  purposes  of  classification,  to  hold  an  office  in 
the  position  to  which  he  has  been  appointed,  but  an  office  in  the 
grade  in  which  that  amount  of  salary  places  him.  For  instance, 
according  to  the  claim  of  the  defendants,  if  a  man  has  been  appointed 
to  the  office  of  principal  assistant  engineer,  which  is  in  the  sixth 
grade,  and  of  which  the  compensation  may  be  f3,000  a  year,  and 
for  some  purpose  his  compensation  should  be  fixed  temporarily  at 
f900,  which  is  the  ccanpensation  of  the  office  of  axman,  he  would  be 
an  axman,  and  not  a  principal  assistant  engineer,  and  could  not  re- 
ceive any  larger  salary  than  ?900  until  he  had  been  re-examined  for 
the  position  of  principal  assistant  engineer,  for  which  he  had  al- 
ready just  passed  a  civil  service  examination,  although  he  had  been 
appointed  to  and  had  been  performing  the  duties  of  that  office.  The 
relator,  on  the  contrary,  insists  that  the  grade  of  the  man  is  fixed 
by  the  position  which  he  occupies  and  for  which  he  has  passed  a 
civil  service  examination,  and  that,  although  when  he  enters  upon 
that  position  he  does  not  receive  the  minimum  amount  of  salary  al- 
lotted to  it,  yet  it  may  be  increased  to  the  maximum  amount  of  that 
grade  without  its  being  a  promotion.  Which  of  these  two  conten- 
tions is  correct  is  the  question  for  determination. 

By  section  10  of  the  White  act,  the  civil  service  commissioners 
were  called  upon  to  prescribe  rules  for  the  classification  of  the 
offices,  places,  and  employments,  but  not  the  salaries,  in  the  classi- 
fied service.  Those  rules  had  in  view  the  establishment  of  positions 
with  relation  to  each  other,  so  that  it  might  be  known  what  exam- 
ination was  to  be  required  for  each  position,  and  what  should  con- 
stitute a  promotion  from  one  position  to  another,  so  as  to  require  a 
new  examination.  The  statute  prescribed  that  the  classification 
should  not  be  inconsistent  with  its  provisions.  The  competitive  class 
in  which  the  relator  is  classified  was  defined,  and  the  regulations 
with  respect  to  examination  for  it  and  appointment  in  it  were  pre- 
scribed by  section  13  of  the  act.  An  appointment  of  any  person 
in  that  class  was  forbidden,  unless  he  should  have  previousfy  passed 
an  open  competitive  examination  equivalent  to  that  required  for  the 
position  to  which  he  was  to  be  appointed,  and  it  was  especially  pre- 
scribed by  that  section  that  no  person  should  be  appointed  or  em- 
ployed under  any  title  not  appropriate  to  the  duties  to  be  performed, 
nor  should  he  be  transferred  to  perform  the  duties  of  another  posi- 
tion, subject  to  competition,  unless  he  had  been. examined  for  it. 

It  is  alleged  by  the  relator,  and  it  is  undisputed,  that  he  passed  an 
lamination  for  topographical  draftsman;  that  he  was  appointed  to 
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that  position,  and  did  its  duties;  and  that  he  was  never  appointed 
to  the  position  of  leveler,  nor  did  he  ever  perform  a  leveler's  duties, 
or  ever  occupy  that  position  in  any  way.  Indeed,  having  been  ap- 
pointed to  the  position  of  topographical  draftsman,  it  was  expressly 
forbidden  by  the  section  of  the  statute  mentioned  above  that  he 
should  be  permitted  to  be  employed  as  a  leveler,  because  the  duties 
of  leveler  were  not  those  of  the  position  to  which  he  had  been  ap- 
pointed, and  which  he  was  called  upon  to  do.  It  is  quite  clear,  there- 
fore, that,  with  respect  to  the  matters  spoken  of  in  section  13  of  the 
statute,  the  legislature  had  in  view,  not  the  salary  to  be  paid  to  any 
man,  but  the  duties  which  he  was  called  upon  to  perfoim  in  respect 
of  which  his  examination  was  to  be  had,  and  the  position  to  which 
he  was  to  be  appointed,  which  must  in  name  correspond  with  and 
describe  the  duties  he  was  to  do  and  as  to  which  his  examination  was 
had.  The  matter  of  the  salary  was  something  which  had  nothing 
whatever  to  do  with  the  naming  of  the  position  or  the  examina- 
tion necessary  to  obtain  it. 

Section  15  of  the  law  is  the  one  which  the  civil  service  commis- 
sioners rely  upon  as  preventing  the  increase  of  the  relator's  salary 
to  the  highest  amount  permitted  for  a  topographical  draftsman.  The 
statute  prescribes  that,  for  the  purposes  of  that  section,  an  increase 
in  the  salary  of  any  person  holding  an  oflSce  or  position  beyond  the 
limit  fixed  for  the  grade  in  which  such  ofSce  or  position  is  classified 
shall  be  deemed  a  promotion;  and  they  say,  because  the  relator's 
salary  was  increased  beyond  the  limit  fixed  for  the  grade  in  which 
his  salary  classified  him,  he  must  be  deemed  to  have  been  promoted, 
and  it  was  necessary  that  he  should  submit  to  another  examination. 
But  it  will  be  noticed  that  the  statute  does  not  say  that  for  the  pur- 
poses of  promotion  the  increase  of  salary  shall  be  beyond  the  limit 
of  the  grade  in  which  the  salary  is  classified,  but  beyond  the  limit 
of  the  grade  in  which  the  position  is  classified.  The  criterion  is 
not  the  salary  which  has  been  paid,  but  the  grade  in  which  the  posi- 
tion is  classified.  It  is  evident  that  this  section  has  in  view,  not 
the  salary  which  any  man  shall  receive,  except  as  incidental  to  the 
position,  but  that  with  respect  to  promotions  from  one  grade  to  an- 
other the  thing  to  be  considered  is  the  position  which  he  held.  It 
is  the  position  -which  fixes  the  grade  he  is  in,  not  the  salary.  For 
instance,  the  statute  provides  that  vacancies  shall  be  filled  from 
among  persons  holding  a  lower  grade  in  the  group  in  which  the 
vacancy  exists.  It  does  not  say  that  it  is  to  be  filled  by  persons  hav- 
ing a  salary  less  than  the  minimum  of  the  grade  in  which  the  va- 
cancy exists.  Suppose  there  should  be  a  vacancy  in  this  particular 
position.  The  relator  was  appointed  a  topographical  draftsman, 
which  is  in  the  fourth  grade.  Is  the  vacancy  in  his  position  to  be 
filled  by  a  promotion  fi'ora  the  office  of  leveler,  which  is  in  the  third 
grade  next  below,  or  by  promotion  from  the  position  of  chainman 
or  rodman,  who  are  of  the  second  grade?  Clearly,  it  is  the  position, 
and  not  the  salary,  which  fixes  the  grade  from  which  a  promotion 
is  to  be  made, — ^which  shows  that  what  the  legislature  evidently  had 
in  ^iew  was  that  the  grading  should  be  determined,  not  by  the  pay 
received,  but  by  the  duties  performed. 
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The  increase  in  salary,  called  a  "promotion,"  is  an  increase  be- 
yond the  maximum  for  tlie  grade  in  which  the  position  is  classified. 
The  Important  fact  is  that  by  the  increase  the  man  receireB  a  salary 
larger  than  can  properly  be  paid  to  one  holding  his  position.  The 
fact  that  he  formerly  had  a  less  Salary  than  the  one  which  might 
have  been  paid  to  one  in  his  poaitian  is  not  made  controlling  by  the 
law.  Although  the  salary  of  this  man  was  fixed  at  fl,320  at  first, 
nevertheless  he  did  not  cease  to  be  a  topographical  draftsman  wh«n 
the  commissioners  graded  his  salary  below  the  minimum  to  one  in 
his  position.  He  still  had  the  appointment  of  draftsman  and  did 
the  work,  and,  when  his  salary  was  increased  to  f  1,800,  that  was  not 
beyond  the  limit  fixed  for  the  grade  in  which  his  position  was  classi- 
fied, although  it  was  beyond  the  limit  of  the  salary  in  the  third 
grade.  But  his  position  was  not  in  the  third  grade;  it  was  in  the 
faurth  grade;  and,  whatever  salary  he  might  have  been  receiving, 
the  civil  service  commissioners  having  fixed  the  maximum  for  his 
grade  at  $1,800,  they  cannot  say,  when  his  salary  is  increased  to  that 
sum,  that,  as  he  has  been  receiving  $1,320,  the  salary  of  a  leveler, 
he  therefore  was  a  leveler,  and  the  increase  was  a  promotion,  which 
the  rules  forbade  without  a  new  examination.  There  is  nothing  in 
the  law  which  I  can  find  that  authorizes  the  commissioners  to  con- 
sider the  salary  to  be  paid.  All  they  are  to  classify  is  the  position. 
There  is  no  reason  why  a  person  who  should  appoint  a  tox)Ographical 
draftsman  upon  probation  should  not  fix  his  salary  during  the  pro- 
bationary period  at  $1,200,  without  making  it  incumbent  upon  him 
to  pass  another  examination  when  his  appointment  is  made  perma- 
nent at  the  maximum  salary  allotted  to  his  position.  If  he  is  ap- 
pointed a  draftsman,  he  is  a  draftsman,  no  matter  what  his  salary 
may  be.  "While  to  him  the  salary  is  a  very  important  matter,  yet. 
so  far  as  the  city  is  concerned,  the  important  thing  is  the  position 
which  he  occupies.  He  is  examined  with  reference  to  the  position 
he  is  to  fill,  not  the  salary  he  is  to  receive.  The  relator  passed  an  ex- 
amination for  the  position  of  topographical  draftsman.  It  does  not 
appear  that  he  was  competent  to  fill  the  position  of  leveler.  We 
have,  therefore,  this  situation  of  affairs:  T^ie  relator  was  a  drafts- 
man; he  was  appointed  as  such;  he  did  the  duties  of  that  oflSce;  he 
never  did  the  duties  of  a  leveler;  by  the  civil  service  rules,  his  posi- 
tion as  draftsman  is  classified  in  the  fourth  grade,  and  the  commis- 
sioners have  seen  fit  to  fix  the  minimum  and  maximum  salary  for 
that  grade.  Have  they  the  power,  disregarding  his  duties,  to  say 
that,  as  his  salary  is  less  than  that  minimum^  he  is  in  fact  a  leveler, 
and  that  he  should  not  be  paid  the  proper  salary  of  his  position  as 
draftsman  without  passing  a  new  examination,  although  he  has 
already  just  passed  a  proper  and  suflScient  one  for  that  place?  We 
do  not  think  that  they  have,  and  for  these  reasons  the  order  must 
be  afiirmed,  with  $50  costs  and  disbursements. 

PATTERSON  and  O'BRIEN,  JJ.,  concur. 

INGRAHAM,  J.  I  do  not  concur  in  the  affirmance  of  this  order. 
The  appointment  of  the  relator  as  a  topc^aphical  draftsman  in  the 
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office  of  the  commissioner  of  street  improvements,  in  July,  1897,  did 
not  vest  him  with  any  particnlar  office.  He  became  an  employ^  of 
the  department,  and  continued  as  such  until  he  was  transferred,  in 
January  1, 1898,  to  the  department  of  sewers,  under  the  new  charter 
of  the  city  of  New  York,  and  since  that  date  he  has  continued  as  an 
employ^  in  the  department  of  sewers.  When  the  civil  service  act 
of  1899  was  passed  (chapter  370,  Laws  1899)  the  relxitor  was  thus 
employed  as  a  topographical  draftsman  in  the  department  of  sewers, 
receiving  as  his  compensation  $1,320  per  year.  By  section  10  of  the 
civil  service  act,  the  mayor  of  each  city  in  the  state  was  required  to 
appoint  suitable  persons  to  prescribe,  amend,  and  enforce  rules  for 
the  classification  of  the  officers,  places,  and  employments  in  the 
classified  service  of  such  city,  and,  in  pursuance  of  this  provision, 
the  civil  service  commissioners  appointed  for  the  city  of  New  York 
made  rules  for  such  classification.  By  rule  87,  they  provided  "that 
an  increase  in  salary  or  other  compensation  of  any  person  holding 
an  office  or  position,  within  the  scope  of  these  rules,  beyond  the 
limit  fixed  for  the  grade  in  which  «uch  office  or  position  is  classified, 
shall  be  deemed  a  promotion" ;  and  then  provided,  as  a  rule  for  the 
classification  of  those  holding  positions  in  the  service,  that  the  po- 
sitions they  were  to  hold  under  this  classification  were  regulated  by 
the  amooBt  of  compensation  that  they  received;  and  thus  archi- 
tectural, civil,  or  mechanical  engineering  positions,  which  were  in- 
cluded within  group  3,  were  classified  as  follows:  In  the  first  grade 
were  placed  those  whose  position  was  that  of  axman,  and  in  that 
grade  were  placed  those  holding  positions  of  this  character  who  re- 
ceived an  annual  compensation  of  ?900  or  less.  In  the  second  grade 
were  the  chainmen  or  rodmen,  and  in  this  grade  were  placed  those 
holding  positions  within  this  group  who  received  an  annual  compen- 
sation of  more  than  f900,  hot  not  more  than  ?1,200.  In  the  third 
grade  were  those  designated  as  levelers,  and  in  that  grade  were 
placed  those  holding  positions  included  in  group  3,  who  received  an 
annual  compensation  of  more  than  |1,200,  but  not  more  than  $1,320. 
And  in  the  fourth  grade  were  those  designated  as  transitmen  or  com- 
puters or  draftsmen,  and  In  that  grade  were  placed  those  holding 
positions  included  in  group  3,  who  received  an  annual  compensation 
of  more  tlian  f  1,320,  but  not  more  than  ?1,800. 

It  seems  to  me  that  this  rule  was  valid,  and  that,  the  commission- 
ers having  classified  those  persons  holding  architectural,  civil,  or 
mechanical  engineering  positions,  that  classification  was  bindiug 
upon  all  of  the  city  officials.  In  none  of  these  grades  is  placed  the 
position  of  topographical  draftsman;  and,  whatever  position  this 
relator  had  by  virtue  of  his  original  appointment  as  topographical 
draftsman,  after  this  classification  took  place  he  was  classified  in 
the  third  grade,  as  a  leveler,  with  an  annual  compensation  of  $1,320 
per  year.  Tliere  was  nothing  in  these  papers  to  show  that  the  duties 
performed  by  topographical  draftsmen  are  different  from  those  of  a 
leveler,  bnt,  whatever  the  position  or  employment  was  called  to 
which  the  relator  was  appointed,  w^hen  the  positions  were  classified 
by  the  civil  service  commissioners  he  occupied  under  that  classifica- 
tion the  position  of  leveler,  and  was  entitled  to  receive  the  compensa- 
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tion  allowed  to  persons  holding  positions  within  that  grade.  The 
commissioners,  who  were  authorized  to  make  this  classification,  have 
never  classified  the  relator  in  any  other  class  than  that  designated 
by  them  as  levelers,  and  the  relator  necessarily  falls  within  the  third 
gi'ade.  He  certainly  is  not  within  the  fourth  grade,  as,  when  the 
classification  was  made,  he  did  not  receive  a  salary  of  more  than 
|1,320  a  year,  and  it  was  only  those  occupying  a  position  in  the 
group,  who  received  an  annual  compensation  of  more  than  (1,320, 
who  were  included  in  the  fourth  grade.  The  relator,  therefore,  it 
seems  to  me,  is  either  classified  in  group  3  or  is  not  classified  at  all. 
In  either  case,  the  increase  of  his  salary  was  a  promotion,  within 
section  15  of  chapter  370  of  the  Laws  of  1899,  which  provides:  "For 
the  purposes  of  this  section  an  increase  in  the  salary  or  other  com- 
pensation of  any  person  holding  an  oflQce  or  position  within  the 
scope  of  the  rules  in  force  hereunder  beyond  the  limit  fixed  for  the 
grade  in  which  such  office  or  position  is  classified,  shall  be  deemed 
a  promotion;"  and  promotions  shall  be  based  upon  merit  and  com- 
petition, and  upon  the  superior  qualifications  of  the  person  pro- 
moted, aa  shown  by  his  previous  service,  due  weight  being  given  to 
seniority. 

I  think,  therefore,  the  commissioners  were  jnstifled  in  refusing 
to  certify  the  salary  of  the  relator  at  the  increased  rate,  and  that  the 
order  appealed  from  should  be  reversed. 

VAN  BRUNT,  P.  J.,  concurs. 


<34  Ml8C.  Rep.  420.) 

VACHBRON  T.  CITY  OF  NEW  YORK. 

(Supreme  Court,  Special  Term,  Queens  County.    April,  1901.) 

1.  Hn»iciPAi<  CoRPOiUTioNs— Claims— Actions. 

A  claimant  may  maintain  an  action  against  the  city  of  Kew  York  to 
collect  his  claim,  Instead  of  resorting  to  an  audit. 

2.  Sahk — Contracts — Consolidation— Effect. 

Where  plaintiff,  in  1897,  made  a  lO-year  contract  with  Queens  county 
for  sprinkling  roads  at  a  certain  amount  per  mile  per  season,  such  con- 
tract was  valid  only  for  the  year  1897,  since  the  charter  of  New  York, 
talking  effect  January  1,  1808,  deprived  the  board  of  supervisors  of  power 
over  such  roads  after  that  date;  and  therefore  plaintiff  cannot  recover 
from  the  city  of  New  Yorlc  for  services  afterwards  performed  under  such 
contract 
S.  Counties— Boabd  of  SuPEnvisoRs— Contracts. 

A  board  of  supervisors  of  a  county  had  no  power  to  make  a  10-year  con- 
tract for  sprinkling  roads,  since  such  a  contract  runs  longer  than  the 
period  of  the  board's  existence. 

Action  by  Eugene  F.  Vacheron  against  the  city  of  New  York  to 
recover  for  sprinkling  roads  in  the  borough  of  Queens  in  1899  under 
a  10-year  contract  for  a  certain  sum  per  mile  for  each  season,  made 
with  Queens  county  by  its  board  of  supervisors  in  1897.  Judgment 
for  defendant. 

H.  A.  Monfort,  for  plaintiff. 
James  T.  Malone,  for  defendant. 
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GAYNOB,  J.  1.  I  do  not  see  how  the  objection  that  the  plaintifF 
«annot  maintain  an  action  to  collect  his  claim  (if  it  be  valid),  but 
that  he  must  collect  it  by  presenting  it  for  audit,  and  compelling 
its  audit  by  mandamus,  if  necessary,  can  be  good.  Why  should  that 
be  so?  Tie  defendant,  as  is  the  case  with  cities  and  villages  gen- 
erally, is  given  the  power  and  means  of  auditing  claims  presented 
against  it.  This  is  essential  in  order  that  it  may  safely  pay  such 
claims.  But  since  when  has  the  suggestion  arisen  that  a  claimant 
is  compelled  to  resort  to  such  audit  in  order  to  collect  his  claim? 
That  was  never  so.  On  the  contrary,  such  claimants  have  always 
had  their  common  law  right  to  bring  an  action  in  the  courts,  not- 
withstanding such  legislative  provision  for  audit.  In  the  case  of 
this  defendant  the  legislature  has  not  taken  away  such  right  of 
action.  It  has  simply  provided,  as  has  been  usual  in  the  case  of  such 
municipal  corjwrations,  for  an  official  auditing  of  claims  presented 
against  it.  Charter,  §§  149,  151,  snbd.  4.  I  do  not  see  how  any 
distinction  can  be  made  in  respect  of  a  claim  existing  at  the  time 
the  defendant  was  created  against  any  of  the  municipal  corpora- 
tions that  were  brought  into  it.  The  charter  of  the  defendant  makes 
no  such  distinctionj  it  simply  makes  such  claims  valid  against  the 
defendant.  Subdivision  4.  Nor  do  I  understand  that  the  audit  of  a 
claim  against  a  municipal  corporation  which  can  be  collected  by  an 
action  can  be  compelled  by  mandamus.  The  fact  that  a  claim  is  col- 
lectible by  action  (i.  e.,  that  an  adequate  remedy  by  action  exists), 
is  always  a  reason  why  an  application  for  a  writ  of  mandamus  to 
compel  its  audit  would  have  to  be  denied. 

I  do  not  understand  that  the  Case  of  Goodwin,  48  App.  Div.  492, 
62  N.  Y.  Supp.  964,  must  be  taken  as  doing  away  with  the  foregoing 
long  established  principles,  but  rather  that  it  is  a  case  apart,  stand- 
ing on  its  own  peculiar  circumstances,  and  not  applicable  to  other 
cases.  The  idea  that  prevailed  there  seems  from  the  opinion  to  have 
been  that  as  the  claim  could  have  been  collected  of  the  county  of 
Richmond  only  by  audit  of  its  board  of  supervisors,  it  could  there- 
fore by  analogy  be  collected  of  the  city  of  New  York  only  by  audit  of 
the  comptroller;  and  yet  such  opinion  at  the  close  recognizes  that 
such  audit  would  be  an  empty  formality  binding  no  one.  I  am  not 
sure  I  understand  this.  Moreover,  according  to  the  decision  in  Ken- 
nedy V.  County  of  Queens  it  could  have  been  collected  against  the 
county  of  Richmond  without  audit  by  the  supervisors,  but  that  de- 
cision does  not  seem  to  have  been  accepted. 

That  the  charter  requires  claims  to  be  presented  to  the  comptroller, 
and  that  a  certain  length  of  time  for  audit  and  payment  must  then 
elapse,  as  a  condition  precedent  to  a  right  to  bring  action  thereon 
against  the  city,  is  quite  another  thing.  That  does  not  give  any 
right  to  compel  an  audit;  and  except  for  such  provision  a  claimant 
would  not  have  to  present  his  claim  for  audit  at  all. 

The  decision  in  Re  Freel,  148  N.  Y.  165,  42  N.  E.  586,  in  no  way 
conflicts  with  the  foregoing;  nor  can  it  even  seem  to  if  it  be  under- 
stood. The  comptroller  of  the  city  of  Brooklyn  was  required  by  man- 
damus to  issue  his  warrant  to  pay  the  claim ;  but  the  claim  had  not 
only  been  adjusted  and  certified  by  the  city  officials  to  whom  that 
68  N.T.S.— 39 
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power  was  given  by  the  charter,  but  also  presented  to  and  audited 
and  allowed  by  the  city  auditor.  It  was  not  a  case  of  compelling 
the  audit  of  a  claim  at  all,  but  of  requiring  the  comptroller  to  do 
the  merely  mioiaterial  act  of  drawing  his  warrant  for  the  payment 
of  an  audited  claim,  just  the  same  as  he  would  have  been  required 
to  draw  his  warrant  to  pay  a  judgment  against  the  city.  And  be- 
tween a  claim  so  audited  and  allowed,  and  a  claim  reduced  to  judg- 
ment, there  is  no  difference  in  respect  of  the  right  t&  have  it  paid, 
unless  the  comptroller,  or  official  who  pays  claims,  is  given  the  right 
to  disregard  the  audit.  The  audit  like  the  judgment  is  binding  on 
both  parties,  and  cannot  be  attacked  collaterally.  Osterhoudt  v. 
Rigney,  98  N.  Y.  222;  Albrecht  ▼.  Queens  Co.,  84  Hun,  399,  32  N.  Y. 
Supp.  473. 

An  application  like  that  in  the  Freel  Case,  based  as  it  was  on  the 
fact  that  the  claim  had  been  audited  and  allowed  by  the  city  auditor, 
and  that  such  audit  bound  the  city,  conld  not  succeed  ander  the  pres- 
ent charter  of  the  city  of  New  York,  which  provides  that  the  audit 
of  a  claim  against  the  city  (i.  e.,  by  the  comptroller)  shall  not  have 
"the  binding  effect  of  a  judgment  or  decree."    Section  149. 

The  recent  decision  in  People  v.  Coler,  56  App.  Div.  459,  68  N.  Y. 
Supp.  767,  by  a  seriously  divided  court  seems  as  reported  to  allow 
a  writ  of  mandamus  to  compel  the  comptroller  to  pay  a  clauu  which 
had  not  been  audited  at  all.  It  may  well  be  doubted  that  that  was 
the  true  state  of  the  case.  That  the  disbursing  ofBcer  of  a  municipal 
corporation  can  be  required  to  pay  a  claim  which  has  been  adju- 
dicated and  fixed  by  an  audit  or  a  judgment  of  a  court  binding  on 
him,  is  plain  enough;  but  how  can  he  be  required  to  pay  a  claim 
which  has  not  been  audited  or  reduced  to  jud^aent?  And  in  the 
case  of  the  city  of  New  York,  as  has  been  pointed  out,  payment  can- 
not even  be  comjjelled  on  an  audit,  the  charter  carefully  prescribing 
that  it  shall  not  be  binding,  and  evidently  intending  that  the  comp- 
troller may  notwithstanding  it  send  the  claimant  to  an  action  at  law. 

The  present  case  is  not  analogous  to  that  of  the  ordinary  run  of 
claims  against  counties  and  towns.  They  formerly  could  not  be 
sued  in  this  state  except  where  the  suit  or  action  was  specifically 
allowed  by  statute,  because  they  were  not  municipal  corporations, 
but  subdivisions  of  the  state  government,  and  therefore  no  more 
capable  of  being  sued  than  the  state  itself;  and  sovereignty  cannot 
be  sued  in  its  courts  without  its  pennission.  The  means  of  county 
and  town  audit  provided  for  had  therefore  necessarily  to  be  resorted 
to  exclusively.  It  would  seem  that  towns  and  counties  are  deemed 
in  a  recent  case  to  have  been  made  full  municipal  corporations,  and 
generally  suable,  by  section  3  of  the  countv  law  (Kennedv  v.  Queens 
Co..  47- App.  Div.  250,  62  N.  Y.  Supp.  276);  although  the  general 
understanding  had  been  that  that  section  was  not  intended  to  create 
or  allow  any  new  actions  against  counties,  but  only  (as  it  seemed  to 
re*ad)  to  have  such  actions  as  were  then  allowed  by  statute  brought 
against  the  county  by  name  instead  of  in  form  and  name  against 
its  board  of  supervisors,  or  other  ofiicials,  as  theretofore  required 
by  statute.  If  tliat  be  their  status,  then  they  may  be  sued  without 
first  presenting  the  claim  for  audit,  unless  there  be  some  statute 
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requiring  snch  presentation.  In  that  view  this  plaintiff  could  have 
sued  the  countj-  of  Queens  and  not  sought  an  audit  of  his  claim  by 
the  board  of  supervisors,  and  can  for  the  same  reason  sue  the  de- 
fendant instead  of  resorting  to  an  audit. 

2.  But  the  contract  with  the  plaintiff  had  no  validity  after  the  year 
1897.  The  charter  of  the  defendant  was  passed  May  4,  1897,  to  go 
into  effect  January  1,  1898.  The  power  of  the  board  of  sirpervisors 
of  Queens  county  over  the  roads  of  the  county  was  thereby  limited 
to  the  period  from  May  i,  1897,  to  January  1,  1898.  The  contract 
here  in  question,  made  July  6,  1897,  was  therefore  invalid  except 
for  the  remainder  of  the  year  1897.  Hendrickson  v.  City  of  New 
York,  leo  N.  Y.  144,  54  N.  E.  680.  It  is  claimed  that  the  opinion 
in  the  court  of  appeals  in  the  case  cited  puts  the  invalidity  of  the 
contract  fhere  principally  on  the  ground  of  fraud  by  the  ofScials 
in  the  making  of  it.  This  seems  to  be  so;  and  the  opinion  apparently 
assumes  to  make  a  finding  of  fact  that  there  was  fraud.  I  am  there- 
fore asked  to  distinguish  the  present  case  from  that  one  on  the  ground 
that  the  answer  here  does  not  plead  fraud,  and  it  is  conceded  there 
was  no  fraud.  But  if  you  look  into  the  record  in  the  Hendrickson 
Case  you  will  find  that  no  fraud  was  pleaded  there  either,  and  that 
there  was  therefore  no  such  question  in  that  case,  and  of  course  there 
was  no  finding  of  fraud  by  the  trial  court;  and  as  the  court  of  ap- 
peals had  no  power  to  make  such  a  finding  of  fact,  it  cannot  be 
deemed  that  the  decision  of  that  court  rested  thereon.  The  remarks 
in  that  respect  of  the  judge  writing  the  opinion  were  not  official  but 
individual ;  and  the  decision  of  the  court  must  therefore  be  deemed  to 
rest  only  on  lack  of  power  in  the  officials  to  make  the  contract. 

3.  I  am  also  of  the  opinion  that  the  board  of  supervisors  bad  no 
power  to  make  such  a  contract  to  run  longer  than  the  period  of  its 
•own  existence.  The  care  of  the  roads  was  an  administrative  duty  to 
be  performed  by  each  successive  board  during  its  existence.  An  ex- 
isting board  could  not  perform  that  duty  for  its  successors. 

Judgment  for  the  defendant. 


(34  Misc.  Rep.  2230 

BAGLET  V.  WINSLOW. 

(Supreme  Court,  Special  Term,  Erie  County.    March,  1901.) 

Dmoovkhy— Examination  ok  AnvKnsK  Pahtt. 

An  order  to  examine  an  adverse  party  before  trial  will  not  he  granted 
unless  the  necessity  for  such  an  examination  liefore  trial  Is  clearly  shown, 
and  unless  It  appears  that  matprlal  facts  are  In  his  knowledge  which  th« 
moving  party  cannot  in  any  other  manner  establish. 

Action  by  Mary  W.  Bagley  against  Josephine  W.  Winslow.    Mo- 
tion to  vacate  an  order  to  examine  defendant  before  trial.    Denied. 
L.  L.  Babcock,  for  the  motion. 
J.  J.  Hurley,  opposed. 

KRUSE,  J.  It  may  be  regarded  as  settled  by  the  court  of  ap- 
peals that  an  order  to  examine  a  party  to  an  action  at  the  instance 
of  his  adversary  is  a  discretionary  order.    Jenkins  v.  Putnam,  106 
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IS.  Y.  272, 12  N.  E.  613.  Without  attempting  to  lay  down  any  general 
rule  when  such  an  examination  may  be  properly  had,  or  to  harmonize 
the  various  decisions  in  this  state,  it  may  be  said  that  courts  now 
generally  require  the  necessity  to  be  shown  for  having  such  an  ex- 
amination before  the  trial.  Hay  v.  Zeiger,  50  App.  Div.  462,  64 
N.  Y.  Supp.  202;  Williams  v.  Folsom,  52  Hun,  68,  5  N.  Y.  Supp.  211; 
Skinner  v.  Steele,  88  Hun,  307,  34  N.  Y.  Supp.  748;  Britton  v. 
MacDonald,  3  Misc.  Rep.  514,  23  N.  Y.  Supp.  350.  Just  when  this 
necessity  arises,  it  may  at  times  be  difficult  to  determine.  That  such 
an  examination  will  not  ordinarily  be  permitted  solely  to  ascertain 
in  advance  the  nature  of  the  testimony  which  the  party  will  give  upon 
the  trial  seems  clear.  Each  case  must  necessarily  be  determined 
upon  its  own  peculiar  circumstances.  In  this  case  it  appears  that  the 
promissory  note  upon  which  the  action  is  brought  is  barred  by  the 
statute  of  limitations  unless  it  can  be  established  that  certain  pay- 
ments which  were  made  by  Lauren  C.  Woodi-uiT,  now  deceased,  and 
one  of  the  makers  of  the  note,  were  made  as  agent  for  the  defendant. 
The  affidavit  of  the  plaintiff  tends  to  show  that  such  relation  did 
exist  between  the  defendant  and  Woodruff,  and  that  Woodruff  acted 
as  the  defendant's  agent  in  making  payments  upon  the  note;  that 
these  facts  are  peculiarly  within  the  knowledge  of  the  defendant;  and 
that  the  plaintiff  has  no  other  means  of  establishing  that  fact.  Un- 
der such  circumstances  the  examination  has  been  permitted.  Carter 
V.  Good,  57  Hun,  116,  10  N.  Y.  Suppt  647;  Leach  v.  Haight,  34  App. 
Div.  522,  54  N.  Y.  Supp.  550;  Carr  v.  Bisher,  20  Abb.  N.  0.  176,  And 
it  seems  that  the  mere  fact  that  the  party  to  be  examined  may  be 
present  at  the  trial  is  not  sufficient  to  revoke  the  order.  Presbrey  v. 
Public  Opinion  Co.,  6  App.  Div.  600,  39  N.  Y.  Supp.  957;  Railway  Age 
&  Northwestern  Railroader  t.  Pryibil,  18  Misc.  Rep.  561,  42  N.  Y. 
Supp.  697. 

While  the  conclusion  has  been  reached  not  to  vacate  the  order, 
the  examination  should  be  limited  solely  to  the  question  as  to 
whether  Lauren  C.  Woodruff  acted  as  the  agent  of  the  defendant  in 
making  payments  upon  the  promissory  note  set  forth  in  the  com- 
plaint. The  time  and  place  for  the  examination  may  be  fixed  in  the 
order,  and,  unless  agreed  upon  by  the  attorneys  for  the  respective 
parties,  to  be  settled  upon  two  days'  notice. 

Ordered  accordingly. 


(34  Misc.  Rep.  279.) 

STORZ  v.  BOTOB. 

(Supreme  Court,  Trial  Term,  New  York  (bounty.    Marcb,  1901.) 

1.  Joint  .Tcdgment— Satisfaction.  ' 

A  Joint  foreign  judgment  against  sureties,  which  has  been  paid  In  fall 
by  some  of  them,  is  extinguished,  whatever  may  have  been  the  Intent  of 
the  parties. 
8.  Same— AssiGNMKNT. 

Where  a  joint  foreign  judgment  against  sureties  has  been  extinguished 
by  payment  In  full  by  some  of  them.  It  cannot  be  assigned  by  the  judg- 
ment creditor  to  another  surety,  who  paid  no  part  of  the  debt,  to  enable 
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bla  assignee  in  another  state  to  recover  ot  a  nonresident  onrety  as  on  a 
money  demand  so  mncb  of  the  debt  as  such  nonresident  surety  bad  agreed 
to  pay. 

Action  by  John  Store  against  Henry  H.  Boyce.  Defendant,  with 
several  others,  became  bondsmen  for  a  tax  collector  in  Califomia. 
The  principal  defaulted,  and  judgment  against  his  sureties  in  Cali- 
fornia was  assigned  to  plaintiff,  who  brought  suit  against  defendant, 
one  of  the  sureties,  for  the  full  amount  of  the  judgment  Defendant, 
in  his  answer,  alleged  that  there  had  been  no  assignment  of  the  claim 
to  plaintiff,  and  that  he  was  not  liable,  because  the  action  was 
brought  for  the  full  amount  of  the  default.  Plaintiff  introduced  an 
assignment  by  the  county  supervisors  in  California,  showing  that 
at  the  time  of  the  assignment  of  the  claim  it  had  been  paid.  De- 
fendant claimed  that  under  the  laws  of  California  the  rights  under 
the  judgment  passed  to  the  parties  who  had  made  payment.  Com- 
plaint dismissed. 

McKoon  &  Luckey,  for  plaintiff. 
WoodviUe  Flemming,  for  defendant. 

MacLEAl^,  J.  One  Hammond,  some  time  collector  of  taxes  of  Los 
Angeles  county,  Cal.,  defaulted.  He  and  his  bondsmen,  among 
whom  were  the  defendant  herein  and  one  Bosbyshell,  were  proceeded 
against  by  the  state  of  California,  which  recovered,  January  20,  1894, 
a  judgment  in  favor  of  the  people  of  that  state  against  the  defaulter 
and  against  the  several  bondsmen  for  the  sums  in  which  they  re- 
spectively had  become  bounden,  aggregating,  with  interest  and  costs, 
f  18,559.89.    Later  the  judgment  was  amended  by  adding: 

"It  Is  farther  ordered,  adjudged,  and  decreed  that  the  amount  hereinabove 
adjud^d  and  considered  to  be  due  from  the  defendants  herein  Jointly  or  sev- 
erally to  the  plaintiff  herein  is  so  due  to  said  plalntlfF  in  trust  for  the  exclusive 
use  and  benefit  of  the  county  of  Los  Angeles,  state  of  California,  and  that 
satisfaction  of  said  judgment  be  made  by  payment  of  said  amount  to  said 
county  of  Los  Angeles,  or  Its  lawful  assigns." 

Bringing  this  action  as  the  assignee  of  Bosbyshell,  this  plaintiff^ 
upon  the  trial,  put  in  evidence  an  assignment  from  Bosbyshell  to  him- 
self, and  the  roll  of  the  above-mentioned  judgment,  to  which  was  at- 
tached a  paper  running: 

"For  and  In  consideration  of  the  sum  of  $21,168.30,  to  It  in  hand  paid,  the 
receipt  whereof  is  hereby  acknowledged,  the  board  of  supervisors  of  Los 
Angeles  county.  California,  by  a  resolution  duly  made  and  entered,  has,  and 
by  these  presents  docs,  assign  and  set  over  to  Wm.  F.  Bosbyshell  this  judg- 
ment, and  all  the  rights.  Interests,  and  remedies  of  the  board  of  supervisors 
aforesaid  or  to  the  county  of  Los  Angeles  therein." 

That  resolution  the  plaintiff  likewise  produced,  and  put  in  evidence 
without  qualification  or  reserve.  Its  first  and  supporting  recital 
runs: 

"Whereas,  certain  of  the  defendants  in  the  case  of  the  people  of  the  state 
of  California  against  El.  Hammond  et  al.  •  •  •  have  paid  to  the  county 
of  Los  Angeles  the  sum  of  $21,168.30  upon  the  judgment  rendered  in  the  said 
cause." 

The  sum  thus  acknowledged  to  have  been  paid  was  the  whole 
amount  of  and  interest  (at  7  per  cent.)  upon  tiie  judgment  for  the 
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benefit  of  and  to  be  satisfied  by  payment  to  the  comity  of  Los  An- 
geles. Bo  the  judgment  was  eatisfled  by  certain  of  the  defendants. 
It  was  not  purchased  by  a  tliird  person  neither  a  party  to  the  action 
nor  boand  by  its  outcome.  The  board  of  supervisors  Had  nothing  to 
transfer  to  Bosbyshell  when  it  resolved  to  assign.  Its  assignment 
was  void.  "Where  one  of  several  defendants  against  whom  there  is 
a  joint  judgment  pays  to  the  other  party  the  entire  sum  due,  the 
judgment  becomes  thereby  extinguished,  whatever  may  be  the  inten- 
tion of  the  parties  to  the  transactioa  It  is  not  in  their  power,  by 
any  arrangement  between  them,  to  keep  the  judgment  on  foot  for 
the  benefit  of  the  party  making  the  payment."  Harbeck  v.  Vander- 
bilt,  20  N.  Y.  395,  397;  Armitage  v.  Pulver,  3(7  N.  Y.  494.  The  proof 
in  this  action  is  not  to  be  eked  out  or  altered  by  the  suggestion  that 
a  joint  surety  often  has  a  claim  for  contribution.  The  plaintiff  has 
not  brou^t  this  action  for  contribution,  but  as  an  assignee  of  an 
assignee  (by  request)  of  the  cestui  que  trust  he  demands,  with  inter- 
est, the  whole  sum  named  against  the  defendant  in  the  judgment 
or'in  the  bond,  alleging  tliat  no  part  thereof  (|5,200.80)  has  been  paid, 
although  his  principal  only  covenants  that  $2,200  is  due.  Some  of 
the  "certain  of  the  defendants"  may  have  paid  more  than  their  shares, 
some  less,  some  just  their  aliquot  parts.  That  Bosbyshell  paid  any- 
thing eitha:  as  surety,  or  as  defendant,  or  as  purchaser,  does  not 
appear.  It  does  appear  that  the  judgment  was  satisfied  by  the  co- 
snreties  of  Bosbyshell  and  Boyce. 
Complaint  dlamiaaed. 


(34  Misc.  Rep.  276.) 

COOK  et  al.  v.   LOBW  et  aL 

(Stipreme  Court,  Trial  Tbrm,  New  York  County.    Hudi,  ISOl.) 

1.  IiraosANCE  Policy— CoNSTROCTioN. 

An  Insurance  policy  covering  lumber  In  a  "yard"  does  not  cover  Inmber 
In  a  clearing  In  a  forest 
.2.  Same— LocAi-  Usage. 

A  local  usage  that  the  word  "yard"  means  a  clearing  In  a  forest  will  not 
.affect  the  use  of  tliat  word  In  a  Are  Insurance  policy,  unless  both  parties 
to  the  policy  knew  of  the  meaning,  and  contracted  with  reference  to  It. 
■8.  Same— Other  Insurance. 

A  Lloyd's  poliqy  provided  that  the  underwriters  shonld  not  be  liable 
for  a  greater  proportion  of  any  loss  than  the  amount  Insured  by  their 
policy  bore  to  the  whole  Insurance.  Held  that,  where  other  insurance 
existed,  they  were  not  liable  for  the  whole  amount  of  their  subscriptions, 
as  they  could  not  have  a  ratable  satisfaction  from  other  Insurers. 

Action  by  Wallace  P.  Cook  and  others  against  Edward  V.  Loew 
and  others.  Verdict  for  plaintiffs  in  the  sum  of  $1,500  against  de- 
fendants, as  underwriters  of  the  People's  Lloyd's.  Motion  to  set 
aside  verdict  and  to  grant  a  new  trial.    Granted. 

Carter,  Hughes  &  Dwight,  for  plaintiffs. 
Lexow,  Mackellar  &  Wells,  for  defendants. 

MacLEAN,  J.  Insurance,  pursuant  to  the  contract  or  policy 
herein,  was  placed  upon  lumber,  etc.,  "in  yard,"  which,  by  common 
and  current  acceptation,  is  "an  inclosure  within  which  any  work  or 
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business  is  carried  on,"  The  agreement  was  entered-  into  to  this  city, 
with  the  meaning  ordinarily  attaching  to  snch  expression;  for  the 
fair  import  of  the  words  and  the  intention  of  the  parties,  as  ex- 
pressed in  the  terms  of  their  agreemwit,  mnst  guide  our  construc- 
tion. To  hold  that  "yard"  is  a  clearing  in  a  forest,  and  was  so  used 
and  understood  by  the  parties  to  this  contract,  is  apparently  not  di»- 
coverable  from  the  agreement  itself.  It  would  seem  that  this  brief 
expression,  to  the  common  understanding,  and  when  used  in  con- 
nection with  an  insurance  against  Are,  conveys  qnite  unmistakably 
the  meaning  expressed,  within  the  intention  of  the  contracting  par- 
ties. But  the  plaintiffs  contend  that  the  expression  has  otlier  and 
more  comprehensive  meaning  in  the  locality  where  the  property  de- 
stroyed was  situated,  and,  with  the  introduction  of  extrinsic  evi- 
dence, urge  that  there  it  may  and  does  mean  a  clearing  in  a  forest. 
"It  would  seem  however,  that,  upon  principle,  for  a  party  to  be  bound 
by  a  local  usage,  *  *  *  he  must  be  shown  to  have  knowledge  or 
notice  of  its  existence.  •  ♦  *  Usage  is  ingrafted  upon  a  contract, 
or  invoked  to  give  it  a  meaning,  on  the  assumption  that  the  parties 
contracted  in  reference  to  it;  that  is  to  say,  that  it  was  their  inten- 
tion that  it  should  be  a  part  of  their  contract  wherever  their  con- 
tract in  that  regard  was  silent  or  obscure.  But  could  intention  run 
in  that  way  unless  there  was  knowledge  of  the  way  to  guide  it?  No 
usage  is  admissible  to  influence  the  construction  of  a  contract  unless 
it  appears  that  it  be  so  well  settled,  so  uniformly  acted  upon,  and 
so  long  continued  as  to  raise  a  fair  presumption  that  it  was  known 
to  both  contracting  parties,  and  that  they  contracted  in  reference 
thereto.  There  must  be  some  proof  that  the  contract  had  referedce 
to  it,  or  proof  arising  out  of  the  position  of  the  parties,  their  knowl- 
edge of  the  course  of  business,  or  other  circumstance  from  which  it 
raav  be  inferred  or  presumed  that  they  had  reference  to  it."  Walls 
V.  Bailey,  49  N.  Y.  464,  473. 

The  defendants,  moreover,  insist  that  the  damages  are  excessive. 
The  policy  in  suit  was  written  for  $1,500.  The  verdict  awards 
$177.50  against  each  of  the  10  defendants,  with  interest  from  Janu- 
ary 15, 1895,  to  the  date  of  the  trial.    But  the  plaintiffs  contend  that: 

"The  only  provlsloa  In  the  policy  with  reference  to  contrlbtitlon  or  co- 
Insurance  la  the  rider  attached,  as  follows:  'Percentage  Co-Insurance  Clause. 
If  at  the  time  of  flre  the  whole  amount  of  Insurance  on  the  property  covered 
by  this  policy  shall  be  less  than  80  per  cent,  of  the  actual  cash  value  thereof, 
this  company  shall.  In  case  of  loss  or  damage,  be  liable  for  only  such  portion 
of  such  loss  or  damage  as  the  amount  insured  by  this  policy  shall  bear  to 
the  said  80  per  cent  of  the  actual  cash  value  of  such  property.'  The  condi- 
tion was  not  pleaded,  but  upon  the  defendants'  own  proof,  made  by  offering 
the  proofs  of  loss  In  evidence,  it  app<>ars  that  the  property  was  Insured  for 
$27.500, — an  amount  In  excess  of  the  80  per  cent  of  the  cash  value.  The 
plaintiffs  have  therefore  complied  with  the  requirements  of  the  clause." 

In  Lucas  v.  Insurance  Co.,  6  Cow.  635,  637,  it  is  said  "that  upon  a 
double  insurance,  though  the  insured  is  not  entitled  to  two  satisfac- 
tions, yet  in  the  first  action  he  may  recover  the  whole  sum  insured, 
leaving  the  defendant  to  recover  a  ratable  satisfaction  from  the  other 
insurers."  According  to  a  copy  of  the  policy  attached  to  the  plead- 
ings, "the  underwriters  shall  not  be  liable  under  this  policy  for  a 
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greater  proportion  of  any  loss  on  the  described  property  •  •  • 
than  the  amount  hereby  insured  shall  bear  to  the  whole  insurance." 
Here  seems  to  be  an  express  stipulation  running  contrary  to  the 
contention  of  the  plaintiffs,  and,  if  the  defendants  now  pay  the  full 
amount  of  their  subscription,  they  will  not  be  able  to  recover  "a 
ratable  satisfaction  from  the  other  insurers";  for  "the  principle  of 
contribution  can  only  be  enforced  where  the  party  paying  was  under 
a  legal  obligation  to  pay."  Lucas  v.  Insurance  Co.,  6  Cow.  638. 
Wherefore  the  verdict  wiU  be  set  aside,  and  a  new  trial  ordered. 
Verdict  set  aside,  and  new  trial  ordered. 


(34  Mlsa  Rep.  270.) 

BAILEY   ▼.   CARTER. 

(Supreme  Ciourt,  Special  Term,  New  York  C!omit7.    March,  1901.) 

Report  of  Refbrbe— Confirmation. 

Under  Generfil  Rules  of  Practice,  No.  30,  providing  that  In  references 
other  than  for  the  trial  of  Issues  In  an  action  the  report  of  the  referee 
shall  become  absolute  unless  exceptions  are  filed  within  eight  days  after 
notice,  on  proof  of  service  of  notice  of  filing  the  report  In  order  to  fix 
the  date  thereof  the  report  will  be  confirmed  when  no  exceptions  are  filed 
within  such  time. 

Action  by  CJharles  E.  Bailey  against  Frank  R  Carter.  Motion  to 
confirm  report  of  referee  appointed  to  state  an  account  of  the  profits. 
Confirmed. 

H.  M.  Greene,  for  plaintiff. 
'Large  &  Stallknecht,  for  defendant 

aiLDERSLEEVE,  J.  On  or  about  February  4,  1898,  an  interlocu- 
tory judgment  was  entered  in  this  action,  where  Mr.  Marx  E.  Harby 
was  appointed  referee  to  take  and  state  an  account  of  the  profits 
of  the  business  referred  to  in  the  counterclaim,  and  report  to  the 
court.  The  referee  has  made  his  report,  which  was  filed  on  or  about 
October  1,  1900.  No  exceptions  have  been  filed  to  the  report,  and 
this  motion  is  made  to  confirm  the  report  and  for  final  judgment 
The  motion  is  opposed  on  the  ground  of  alleged  errors  in  the  findings 
of  the  referee.    Bule  30  of  the  general  rules  of  practice  reads  thus: 

"In  references  other  than  for  the  trial  of  the  issues  in  an  action,  or  for  com- 
puting the  amount  due  in  foreclosure  cases,  the  testimony  of  the  witnesses 
shall  be  signed  by  them,  and  the  report  of  the  referee  shall  be  filed  with  the 
testimony,  and  a  note  of  the  day  of  the  filing  shall  be  entered  by  the  clerk 
in  the  proper  book  under  the  title  of  the  cause  or  proceeding,  and  the  said 
report  shall  become  absolute  and  stand  in  all  things  confirmed,  unless  excep- 
tions thereto  are  filed  and  served  within  eight  days  after  service  of  notice 
of  the  filing  of  the  same.  If  exceptions  are  filed  and  served  within  such  time, 
the  same  may  be  brought  to  a  hearing  at  any  special  term  thereafter  on 
notice  of  any  party  Interested  therein." 

As  I  have  said,  no  exceptions  to  the  report  have  been  filed,  al- 
thoujjh  the  report  itself  was  filed  in  October  last.  The  rule,  however, 
allows  the  exceptions  to  be  filed  within  eight  days  after  service  of 
the  notice  of  the  filing  of  the  report.  A  certificate  is  handed  up  that 
DO  exceptions  have  been  filed,  but  I  find  no  proof  of  the  service  of  a 
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notice  of  the  filing  of  the  report  from  which  date  the  eight  days 
would  commence  to  ran.  Let  this  necessary  proof  be  handed  up, 
and,  if  such  notice  was  served  more  than  eight  days  ago,  the  report 
must,  under  the  provisions  of  rule  30,  be  confirmed,  as  no  exceptions 
have  been  filed.  See  Catlin  v.  Catlin,  2  Hun,  378;  In  re  Talmage, 
39  App.  Div.  466,  57  N.  Y.  Supp.  427.  There  is  no  motion  before  me 
to  open  the  default  and  permit  the  exceptions  to  be  filed  nunc  pro 
tunc,  and  I  have  only  to  comply  with  the  requirements  of  rule  30. 
Ordered  accoidiagly. 


In  re  O'NEILU 

(Supreme  Conrt,  Special  Term,  New  Tork  County.    March,  1901.) 

Cbiminal  Law— Abortion— CoMPiiAiNT—Scj-KiciENCT. 

A  complaint  alleged  that  the  defendant  and  complainant  became  crim- 
inally Intimate,  and  that  about  two  months  later  complainant  believed  ahe 
was  pregnant,  whereon  defendant  gave  her  a  pUl,  telling  hei  that  It  and 
others  which  he  had  would  produce  a  miscarriage.  It  was  further  al- 
leged that  defendant,  with  intent  to  produce  a  miscarriage  of  the  com- 
plainant, supplied,  administered,  and  caused  her  to  take  a  certain  drug, 
medicine,  or  substance,  in  violation  of  Pen.  Code,  f  294,  subd.  1,  provid- 
ing that  a  person  who,  with  intent  to  procure  miscarriage,  supplies  a 
woman,  whether  pregnant  or  not,  or  advises  her  to  talte,  any  medicine, 
drug,  or  substance,  is  guilty  of  abortion.  Held,  that  the  offense  was  al- 
leged with  sufficient  particularity  to  sustain  a  warrant  for  defendant's 
arrest 

Application  by  Thomas  J.  O'Neill  for  a  discharge  on  habeas  cor- 
pus pending  examination  before  the  magistrate.    Application  denied. 

Eugene  A.  Philbin,  Dist.  Atty.,  and  Chas.  A.  Skidmore,  Asat.  Dist. 
Atty.,  for  the  People.  * 

Thos.  J.  O'Neill,  for  defendant. 

McADAM,  J.  The  defendant  was  arrested  on  a  warrant  issued  by 
a  city  magistrate  on  an  information  in  the  form  of  a  complaint, 
wherein  it  is  charged  that  the  defendant,  on  July  25,  1900,  at  the 
city  of  New  York,  did,  with  intent  to  procure  the  miscarriage  of  Cora 
Vivian,  complainant,  supply,  administer,  and  cause  her  to  take  a 
certain  medicine,  drug,  or  substance,  in  violation  of  subdivision  1 
of  section  294  of  the  Penal  Code.  It  is  further  charged  that  the  com- 
plainant became  criminally  intimate  with  the  defendant  in  the  early 
part  of  June,  1900;  that  in  the  latter  part  of  July  she  informed  the 
defendant  that  she  believed  she  was  pregnant  with  child;  and  that 
on  said  25th  day  of  July,  1900,  the  defendant  gave  her  a  pill,  and 
made  her  swallow  the  same,  telling  her  that  the  pUl  and  other  pills 
which  he  had  in  a  box,  which  he  gave  to  the  complainant,  would  bring 
on  her  miscarriage.  If  the  complaint  be  true,  it  is  apparent  that  both 
the  complainant  and  defendant  acted  on  the  belief  that  she  was  preg- 
nant with  child,  and  that  the  medicine  was  administered  by  the  de- 
fendant and  taken  by  the  complainant  for  the  express  purpose  of 
causing  a  miscarriage.  The  allegations  certainly  make  out  a  prima 
facie  case  against  the  defendant,  although  the  same  strictness  is  not 
required  in  an  information  as  on  an  indictment.    People  v.  Robert- 
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son,  3  Wheeler,  Or.  Cas.  180.  Such  offenses  are  seldom  set  forth. 
with  more  particularity;  and  if,  before  issuing  warrants,  magis- 
trates were  required  to  learn  every  detail  of  the  evidence  essential 
to  convict,  few,  if  any,  warrants  would  be  issued.  The  complaint 
complies  substantially  with  all  legal  requirements,  and  the  examina- 
tion before  the  magistrate,  which  now  stands  adjourned  to  April  9, 
1901,  must  proceed  according  to  prescribed  practice. 


(84  Mlse.  Rep.  285.) 

PRIEDLANDER  v.  MUTUAL  RESERVE  FUND  LIFE  ASS'N. 

(Supreme  Court,  Special  Term,  New  York  County.    March,  1901.) 

InBTJBANCB— Payment  of  Pkkmiums— Injunction. 

Where  an  action  was  tirought  to  test  the  validity  of  a  new  by-law  of  an 
assessment  insurance  company  imposing  a  lien  on  its  policies  to  pay 
death  losses  and  to  create  a  reserve  fund,  and  such  amendment  will  not 
affect  the  amount  of  plaintiff's  assessments  Immediately,  nor  until  after 
bis  policies  have  become  payable  by  his  death,  the  company  wilt  not  be 
enjoined,  on  his  failure  to  pay  his  assessments,  from  declaring  his  policies 
void  for  nonpayment 

Action  by  Oscar  O.  Friedlander  against  the  Mutual  Reserve  Fund 
Life  Association.    Motion  for  an  injunction.    Denied. 

David  J.  Gallert,  for  the  motion. 
George  Bumham,  Jr.,  opposed. 

SCOTT,  J.  The  defendant  is  what  is  known  as  an  assessment  or 
co-operative  life  insurance  company.  The  plaintiff  is  the  holder  of 
two  policies  of  insurance  issued  by  defendant, — one  dated  in  1887, 
in  favor  of  his  children ;  and  the  othor  dated  in  1888,  in  favor  of  his 
wife, — ^both  being  payable  to  the  respective  beneficiaries  named  there- 
in after  plaintiff's  death.  The  policies  are  not  submitted  on  this 
motion,  but  the  affidavits  presented  set  forth  enough  of  their  terms 
to  enable  the  court  to  pass  upon  the  question  presented.  The  plain- 
tiff states  that  the  considerations  on  his  part  for  the  obligation  as- 
sumed by  the  defendant  were  that  he  should  pay  an  admission  fee 
and  dues  for  expenses  and  mortuary  assessments  within  30  days  after 
the  first  week  day  in  February,. April,  June,  August,  October,  and 
December,  and  from  such  other  periods  as  the  board  of  directors 
might  determine.  It  appears  that  the  plaintiff  has  made  all  the  pay- 
ments required  of  him,  except  the  assessment  levied  by  the  board  of 
managers  in  February,  1901,  and  which,  by  the  terms  of  his  contract, 
he  had  agreed  to  pay  within  30  days  after  such  levy.  Under  the  by- 
laws of  the  defendant,  which  are  to  be  read  into  and  form  a  part  of 
the  contract  of  insurance,  a  failure  to  pay  an  assessment  within  the 
time  specified  forfeits  the  membership  of  the  assured  in  the  defend- 
ant corporation,  and  all  his  rights  thereunder,  and  his  policy  or  cer- 
tificate of  membership  becomes  null  and  void.  At  a  meeting  of  the 
defendant  corporation  held  in  January,  1901,  an,  amendment  to  the 
constitution  or  by-laws  was  adopted,  providing,  among  other  things, 
that,  as  to  a  certain  class  of  policy  holders,  of  which  the  plaintiff  is 
one,  a  lien  should  be  charged  against  the  policy  or  the  insurance  se- 
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cured  thereby  to  an  amount  said  to  be  equal  to  the  difference  which 
the  policy  holder  had  actually  paid  aa  agsessments  or  premiums  and 
another  som  which  it  seems  to  hare  been  considered  the  said  policy 
holder  ought  to  hare  paid  hi  order  to  meet  death  loasea,  and  at  the 
same  time  accumulate  a  proper  reserve  fund.  The  amount  thus  char- 
ged as  a  lien  upon  said  insurance  might  be  paid  at  once  by  the  as- 
aured,  or  might  be  deducted  from  the  amount  payable  upon  the  pol- 
icies when  they  became  due,  or  might  perhaps,  in  certain  contingen- 
cies, be  reduced  or  wholly  canceled  during  the  lifetime  of  the  policy. 
It  appears  that  the  amendment  met  with  the  approval  of  the  officers 
and  directors  of  the  defendant  and  of  a  great  number  of  its  policy 
holders.  The  plaintiff,  feeling  aggrieved  by  the  adoption  of  the 
amendment,  and  deeming  it  to  be  unjust  and  unlawful,  commenced 
this  action  to  have  its  illegality  judicially  determined.  It  is  not  nec- 
essary upon  this  motion  to  state  more  exactly  than  has  already  been 
done  the  nature  or  effect  of  the  amendment,  or  to  pass  any  judgment 
apon  its  validity.  There  have  been  presented  on  the  part  of  the  de- 
fendant its  answer  fo  the  action  and  the  affidavit  of  its  actuary,  which 
show,  at  all  events,  that  the  amendment  was  not  adopted  capricious- 
ly, or  with  intent  to  injure  the  plaintiff  and  other  policy  holders  of 
his  class.  On  March  4,  1901.  there  became  due  and  payable  on  both 
of  the  policies  held  by  the  plaintiff  an  assessment  levied  in  the  pre- 
ceding February.  On  that  day  the  plaintiff  sent  his  bookkeeper  to 
the  defendant  to  tender  the  amount  of  the  assessments  then  due  "up- 
on condition  that  the  defendant  cancel  said  alleged  liens  and  ob- 
serve and  live  up  to  its  contract,"  and  the  tender  was  made  by  the 
bookkeeper,  coupled  with  the  condition.  The  defendant  refused  to 
accede  to  the  condition,  and  the  assessments  were  not  paid.  On  the 
same  day  the  plaintiff  obtained  the  order  to  show  cause  upon  which 
this  motion  comes  on,  whereby  he  asks  that  the  defendant  be  en- 
joined during  the  pendency  of  this  action  from  declaring  his  policies 
void,  and  from  in  any  way  treating  said  policies  in  any  way  whatso- 
ever differently  from  other  policies  of  the  same  kind  and  class  on 
which  all  dues  and  assessments  have  been  paid,  and  from  depriving 
him  of  any  of  his  rights  and  privileges  he  has  hitherto  enjoyed  as  a 
member  of  defendant.  I  am  clearly  of  the  opinion  that  this  motion 
cannot  prevail.  It  is  an  essential  part  of  the  contract  between  the 
defendant  and  its  policy  holders  that  the  latter  shall  pay  their  as- 
sessments. If  the  defendant  can  refuse  to  pay  his  assessments  when 
due,  or  defer  their  payment  to  the  somewhat  uncertain  time  when  this 
action  may  be  finally  determined,  every  other  policy  holder  has  an 
equal  right  to  do  so;  and  if  all  tbe  policy  holders,  or  any  considerable 
proportion  of  them,  should  elect  to  adopt  such  a  course,  the  defend- 
ant association  would  speedily  find  itself  compelled  to  suspend  its 
business.  The  tender  made  by  the  plaintiff,  coupled  as  it  was  with 
the  condition  above  quoted  from  plaintiff's  affidavit,  can  be  considered 
in  no  possible  sense  an  equivalent  to  payment  of  the  assessments,  or 
an  effectual  tender  thereof.  The  plaintiff  is,  therefore,  in  the  same 
position  as  if  he  had  refused  or  willfully  neglected  to  pay  his  assess- 
ments when  they  became  due  under  the  conditions  of  his  contracts. 
The  defendant  is,  therefore,  entitled,  under  the  terms  of  the  contracts, 
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to  treat  the  policies  as  canceled,  unless  the  fact  of  the  pendency  of 
the  present  action  justifies  the  plaintiff  in  his  refusal  to  pay  his  as- 
sessments. I  can  see  no  foundation  for  a  claim  that  it  so  justifies 
him.  It  appears  that  the  amendment  of  which  he  complains  does 
not  increase  the  assessment  he  is  called  upon  to  pay,  and  that,  if  it 
ever  operates  to  reduce  the  amount  payable  under  the  policies  below 
what  would  be  payable  thereon  if  the  amendment  had  not  been  adopt- 
ed, that  result  will  not  occur  until  the  policies  become  payable  after 
the  plaintiff's  death.  It  is  suggested  in  the  brief  submitted  on  be- 
half of  the  plaintiff  that  payment  of  the  assessments  might  be  con- 
strued as  acquiescence  on  his  part  in  the  amendment,  and  thus  de- 
feat his  present  action.  No  authorities  are  cited  in  support  of  this 
proposition,  and  no  serious  argument  is  made  to  establish  it.  It  seems 
to  me  to  be  wholly  without  weight.  The  amendment  does  not  affect, 
and  has  nothing  whatever  to  do  with,  the  payment  of  assessments. 
If  the  payment  of  an  assessment  can  be  taken  as  an  admission  at  all, 
it  certainly  can  go  no  further  than  to  admit  that  the  person  paying 
is  a  member  of  the  association,  and  amenable  tb  all  lawful  by-la'WB 
properly  adopted.  It  certainly  cannot  commit  him  to  a  by-law  if  it 
be,  as  the  plaintiif  alleges,  illegal  and  void.  It  was  essential  to  the 
maintenance  of  his  action  that  plaintiff  should  remain  a  member  of 
the  association,  and  it  was  essential  to  the  retention  of  his  member- 
ship that  he  should  pay  his  assessments.  If,  by  his  refusal  so  to  do, 
he  has  forfeited  his  membership,  the  misfortune  results  from  his  own 
deliberate  action.  The  motion  must  be  denied,  with  f  10  costs. 
Motion  denied,  with  f  10  costs. 


(34  Misc.  Rep.  256.) 

PEOPLE  V.  SHIELDS. 

(Supreme  Coiirt,  Special  Term,  New  York  County.    March.  1901.) 

Criminal  Law— New  Thial — Twice  in  Jbofarot. 

Where,  after  conviction,  a  motion  for  new  trial  and  In  arrest  of  Judg- 
ment is  denied,  and  thereafter  the  court,  with  the  defendant's  assent, 
grants  a  new  trial,  without  any  statement  that  It  Is,  because  of  the  insuffi- 
ciency of  the  evidence,  defendant,  on  application  for  a  certificate  of  rea- 
sonable doubt,  cannot  claim  that  he  should  be  discharged  because  a  sec- 
ond trial  would  put  him  twice  In  Jeopardy  for  the  same  offense. 

Charles  J.  Shields  was  convicted  of  larceny,  and  applies  for  a  cer- 
tificate of  reasonable  doubt.    Denied. 

Lewis  Stuyvesant  Chanler,  for  plaintiff. 
Asa  Bird  Gardiner,  for  defendant. 

BLANCHARD,  J.  This  is  an  application  for  a  certificate  of  rea- 
sonable doubt  and  a  stay  of  proceedings  pending  an  appeal  to  the  ap- 
pellate division  of  the  supreme  court  from  a  judgment  of  the  court  of 
general  sessions  granting  a  new  trial  to  defendant.  It  appears  that 
on  November  28,  1900,  the  defendant  was  tried  and  convicted  of 
larceny  in  the  second  degree.  After  the  verdict  of  the  jury  was  ren- 
dered, finding  defendant  guilty,  the  defendant  moved  for  a  new  trial 
and  in  arrest  of  judgment.    Both  of  these  motions  were  at  that  time 
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denied  by  the  trial  judge,  and  the  prisoner  remanded  for  sencence. 
On  December  12,  1900,  when  the  prisoner  Anally  was  called  to  the 
bar  for  sentence,  the  court  announced  that,  haying  examined  the 
stenographer's  minutes,  it  had  decided  to  order  a  new  trial.  Attor- 
ney for  defendant  then  stated  that,  inasmuch  as  his  previous  motions 
had  been  denied,  the  defendant  should  be  discharged,  as  the  facta 
proven  on  the  trial  could  not  result  in  conviction.  This  the  court  re- 
fused to  do,  and  held  the  defendant  for  trial.  It  is  now  claimed  by 
defendant  that  the  facts  established  on  the  trial  entitled  him  to  a 
direction  by  the  court  of  an  acquittal,  and  that,  if  he  should  be  sub- 
jected to  another  trial,  it  would  be  twice  placing  him  in  jeopardy  for 
the  same  offense,  contrary  to  the  provisions  of  the  state  and  federal 
constitutions,  and  of  section  9  of  the  Code  of  Criminal  Procedure.  It 
is  to  be  observed  that  the  verdict  of  the  jury  was  against  the  defend- 
ant, and,  while  the  motion  for  a  new  trial  was  denied  by  the  trial 
judge  at  the  close  of  the  trial,  his  subsequent  action  in  granting  the 
motion  was  but  a  reconsideration  of  his  former  denial  of  defendant's 
motion,  and  defendant  cannot  be  heard  to  complain  of  the  action  of 
the  court  in  his  favor.  Had  the  decision  of  the  trial  judge  denying 
defendant's  motion  remained  the  decision  of  the  court,  and  had  de- 
fendant appealed  therefrom,  the  appellate  court  would  have  had  the 
power  to  order  a  new  trial  upon  the  reversal  of  the  judgment  of  the 
trial  court  (Code  Cr.  Proc.  §  543;  People  v.  Palmer,  109  N.  Y.  413,  419, 
17  N.  E.  213) ;  and  the  power  of  the  trial  judge  to  order  the  new  trial 
upon  the  defendant's  application  is  unquestionable  (Code  Cr.  Proc.  § 
465).  The  action  of  the  trial  judge  must  be  considered  as  having  been 
made  on  defendant's  application.  So  far  as  the  record  before  me 
shows,  defendant  did  not  object  to  the  statement  of  the  court  that  it 
had  reconsidered  the  matter  upon  the  stenographer's  minutes  and 
had  decided  to  order  a  new  trial,  but"  urged  that  the  court  should  have 
gone  further  and  discharged  the  defendant.  He  did  not  refuse  to 
avail  himself  of  that  portion  of  the  court's  direction  which  proved 
beneficial  to  him,  to  wit,  the  ordering  of  a  new  trial,  but  expressly 
ratifies  this,  and  claims  he  should  be  discharged  upon  the  assumption 
that  the  court's  decision  ordering  a  new  trial  was  because  of  the  in- 
suflBciency  of  the  evidence  to  warrant  a  conviction.  There  is,  how- 
ever, nothing  in  the  record  before  me  to  show  that  such  was  the  case. 
The  decision  of  the  trial  judge  in  ordering  a  new  trial  might  have 
been  prompted  by  an  error  in  the  admission  or  exclusion  of  evidence, 
for  aught  that  appears  here,  and  it  certainly  does  not  appear  that  a 
conviction  upon  a  new  trial  cannot  be  obtained.  The  defendant  can- 
not now  be  heard  to  say  that  the  setting  aside  of  the  verdict  of  the 
jury  and  the  ordering  of  a  new  trial  were  not  upon  his  consent.  Under 
such  circumstances,  he  cannot  be  said  to  be  twice  placed  in  jeopardy. 
People  V.  Palmer,  109  N.  Y.  413,  420,  17  N.  E.  213.  But,  assuming 
that  the  defendant's  assumption  that  the  decision  of  the  trial  judge 
in  setting  aside  the  verdict  of  conviction  was  prompted  because  of 
the  insufficiency  of  the  evidence  to  warrant  that  verdict,  still  it  does 
not  follow  that  the  defendant  should  have  been  discharged.  In  the 
case  of  People  v.  Ledwon,  153  N.  Y.  10,  23,  46  N.  E.  1046,  Judge 
O'Brien  says: 
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"The  defendflnta  were,  under  the  plain  provlslooB  of  tbe  statute,  entitled  to 
have  the  Jury  directed  by  the  court  to  acquit. .  The  request  was  made  In 
Bubstance,  and  tbe  refusal  of  tbe  court  to  grant  It  was  error.    Tbe  Jndsmeitt 
of  conTlctlon  should  be  roTersed,  and  a  new  trial  granted." 

It  will  be  observed  that  even  in  that  case  the  court,  while  holding 
that  the  defendants  were  entitled  to  a  direction  of  acquittal,  jet  or-» 
dered  a  new  trial  upon  leversing  the  judgment  of  conviction.  Enter- 
taining these  views,  I  mast  refuse  the  certificate  at  reasmnUe  doubt, 
especially  where,  as  here,  any  rights  which  defendant  may  have  can 
be  taken  advantage  of  by  him  by  a  plea  of  former  jeopardy  (Code  Cr, 
Proc.  §  322)  when  called  upon  to  stand  trial  again,  should  the  district 
attorney  deem  it  advisable  to  again  place  defendant  on  trial. 

Application  denied. 


(84  Misc.  Rep.  258.) 
PANNING  v.  SUPRBBIBJ  COUNCIL  OP  CATHOLIC  BTDT.  BBSN.  ASS'N. 
(Supreme  Court,  Special  Term,  New  York  County.    March,  1801.) 

Iktekpleadbk— Benefit  Certificates. 

Defendant  ben«ftt  association  issued  a  certificate  for  the  benefit  of  « 
member's  wife.  This  certificate  was  surrendered  on  the  death  of  the 
wife,  and  a  new  one  Issued  to  the  member's  daughter.  During  the  life 
of  the  member  the  insurance  company  issued  a  new  certificate,  on  false 
i^presentatlons  by  the  member  that  tbe  other  had  been  lost.  Tbe  daugh- 
ter surrendered  the  new  certificate,  and  another  was  Issued,  in  certain 
proportions,  to  plaintiff,  to  the  daughter,  and  to  a  son  of  the  member.  On 
the  death  of  the  member,  plaintiff  claimed  under  this  certificate,  and  the 
daughter  claimed  the  whole  fund.  BeU,  that  claimants  should  interplead, 
and  the  Insurer  should  pay  tbe  fond  into  court 

Action  by  Catherine  J.  Fanning  against  the  Supreme  Council  of  the 
Catholic  Slutual  Benefit  Association.  Defendant  moves  for  inter- 
pleader.   Motion  granted. 

James  Kearney,  for  plaintiff. 

John  J.  Hynes  and  J.  Arthur  Corbin,  for  defendant. 

Mayer  &  Gilbert,  for  Honora  Dalton. 

BLANCHARD,  J.  This  is  a  motion  for  interpleader  made  by  de- 
fendant. Defendant  issued  a  benefit  certificate  to  its  member,  John 
Brophy,  for  the  benefit  of  his  wife.  She  died,  and  upon  her  death 
the  certificate  originally  issued  was  surrendered,  and  a  new  one  is- 
sued to  Brophy's  daughter,  llonora  Dalton.  This  certificate  has  re- 
mained in  possession  of  said  Honora  Dalton  until  it  was  surrendered 
to  defendant,  at  its  request,  after  the  death  of  John  Brophy.  It  is 
under  this  certificate  that  one  claim  for  the  amount  of  the  certificate, 
$2,000,  is  made.  It  appears  that  during  the  lifetime  of  Brophy,  it 
being  represented  that  the  certificate  held  by  Honora  Dalton  was  lost, 
a  duplicate  was  issued  to  Nora  Dalton, — being  the  same  party  as 
Hoiioia  Dalton, — which  duplicate  certificate  was  subsequently  sur- 
rendered to  defendant,  and  a  new  one  issued  to  the  plaintiff,  a  daugh- 
ter, for  Jl,200,  Nora  Dalton  for  $500,  and  John  Brophy,  a  son,  for 
f.'iOO.  Plaintifll's  claim  arises  under  this  certificate.  Honora  Dalton 
claims  that  there  was  no  provision  for  the  issuance  of  a  duplicate  cer- 
tificate in  the  constitution  or  by-laws  of  defendant,  and  that  the  cer- 
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tiflcate  nnder  which  plaintiff  claime  is  raid  for  other  defects,  and  also 
because  the  duplicate  certificate  issued  under  the  assumption  of  the 
loss  of  the  one  held  by  her  was  fraudulentlv  issued.  I  am  of  the  opin- 
ion, however,  that  this  is  a  proper  case  to  order  an  interpleader.  A 
very  similar  situation  was  presented  in  tiie  case  of  McCormick  v.  Su- 
preme Council,  6  App.  Div.  175,  39  N.  Y.  Supp.  1010,  where  it  was 
held  that  an  order  of  interpleader  was  properly  granted.  The  court 
there  said  (page  177,  6  App.  Div.,  and  page  1011,  39  N.  Y.  Supp.), 
"While  there  may  be  two  papers  or  written  instruments  outstanding, 
there  was  but  one  insurance  effected,  and  but  one  set  of  premiums 
paid."  Such  is  the  case  here.  There  can  be  but  one  valid  claim,  and, 
the  defendant  being  willing  to  deposit  into  court  all  that  is  due,  the 
various  claimants  should  be  compelled  to  litigate  among  themselves 
as  to  who  is  entitled  to  the  benefits  of  the  insurance  effected.  The 
defendant  not  being  without  fault  in  the  creation  of  the  situation  here 
presented,  no  costs  will  be  allowed  it. 
Ordered  accordingly. 

(84  Misc.  Rep.  241.) 

BOSHART  V.  KIRLBT  et  aL 

(Supreme  Court,  Special  Term,  Lewis  County.    March,  1901.) 

L  Chattel  Mortgaqb — Dea.th  of  Mortoaook— Scft  to  6bt  Asidb. 

Where  a  chattel  mortgasee  permits  the  mortgagor  to  retain  poRseBslon 
of  a  stock  of  goods  in  a  store  for  1.5  moutbs.  and  apply  the  proceeds  of 
sales  in  his  business,  and  the  mort^m^e  Is  not  filed,  and  the  mortgagor  dies 
insolrent.  his  creditor,  having  ft  claim  of  more  than  $100,  may  bring  an 
action  to  have  the  mortgage  declared  void  as  to  creditors,  under  Laws 
1897,  c.  417,  §  7,  providing  that  a  creditor  of  a  deceased  insolvent  debtor 
may,  without  Judgment  on  such  claim,  for  the  benefit  of  himself  and  other 
creditors,  maintain  an  action  to  set  aside  any  act  of  the  debtor  In  fraud 
of  creditors. 

2.  Same— RioHTS  of  Mortgagee. 

Where  a  chattel  mortgagee  of  a  deceased  fraudolent  mortgagor  Incurred 
expense  In  taking  care  of  the  property,  he  will  be  allowed  comppnsation 
therefor  on  a  Judgment  in  favor  of  a  creditor  of  the  Insolvent  in  an  action 
to  set  aside  the  mortgage. 

Action  by  Frank  E.  Boshart,  for  himself  and  other  creditors  of  F. 
Peter  Kirley,  deceased,  against  Edward  G.  Blirley  and  others,  under 
the  personal  property  law,  to  attack  as  fraudulent  a  chattel  mortgage 
executed  by  the  decedent  to  one  of  the  defendants. 

E.  J.  Boshart  and  C.  S.  Mereness,  for  plaintiff. 
P.  C.  Schraub,  for  defendants  Kirley  and  others,  as  administra- 
tors, etc. 
Ryel  &  Merrill,  for  defendant  Easton. 

HISCOCK.  J.  This  action  is  brought  under  section  7,  chapter 
417,  Laws  1807,  which  provides  that: 

"A  creditor  of  a  deceased  insolvent  debtor,  having  a  claim  against  the 
estate  of  such  debtor,  exceeding  in  amount  the  sum  of  one  hundred  dollars, 
may,  without  obtaining  a  Jiulcment  on  such  claim  •  •  *  for  the  benefit 
of  himself  and  other  creditors  Interested  in  said  estate,  dlsaflirm,  treat  as 
void  and  resist  any  act  done  or  conveyance,  transfer  or  agreement  made  in 
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fraud  of  creditors  or  maintain  an  action  to  set  aside  such  act,  conveyance, 
transter  or  agreement." 

The  transfer  which  plaintiff  attacks  as  fraudulent  is  a  certain  chat- 
tel mortgage  executed  on  or  about  November  14,  1898,  by  the  de- 
ceased, F.  Peter  Kirley,  to  the  defendant  Easton.  The  plaintiff  is 
the  owner  and  holder  of  notes  aggregating  several  hundred  dollars 
made  and  delivered  by  said  Kirley  to  him  before  the  date  of  the 
chattel  mortgage,  and  the  validity  of  and  amount  due  upon  which 
were  undisputed  upon  the  trial.  It  was  alleged  in  the  complaint, 
and  undisputed  either  by  the  answers  of  the  various  defendants  or  by 
any  evidence  or  objection  upon  the  trial,  that  said  IGrley  at  the 
time  of  his  decease,  in  February,  1900,  was  insolvent.  In  addition  to 
the  right  directly  conferred  upon  him  by  the  statute  above  quoted,  to 
bring  this  action,  plaintiff  served  upon  the  defendant  administrators 
notice  to  take  proceedings  against  said  chattel  mortgage,  which  they 
failed  to  do,  and  under  which  notice  and  default  plaintiff  also  claims 
the  right  to  maintain  this  action,  joining  snch  administrators  as  de- 
fendants. Plaintiff,  in  his  complaint,  alleged  that  said  chattel  mort- 
gage was  void  because  of  failure  to  file  the  same,  and  also  because  of 
failure  to  make  any  change  in  the  possession  of  the  mortgaged  prop- 
erty after  the  same  was  given ;  but  upon  the  trial  his  right  to  succeed 
became  limited  to  the  establishment  by  him  of  the  proposition  and 
complaint  that  after  said  chattel  mortgage  was  given,  by  and  with 
the  consent  of  the  mortgagee,  the  mortgagor  remained  in  possession 
of  the  mortgaged  property,  dealing  with  it  and  selling  from  it  for  his 
own  benefit  the  same  as  before  Qie  mortgage  was  given, — the  pro- 
ceeds of  such  sales  being  used  for  his  own  benefit  and  in  the  conduct 
of  his  business,  and  not  being  applied  at  all  to  the  payment  of  the  al- 
leged mortgage  debt. 

I  shall  review  the  evidence  given  upon  the  trial  as  bearing  upon 
the  question  whether  this  proposition  of  plaintiff's  was  fairly  estab- 
lished. There  was  little  dispute  about  lie  facts.  The  mortgagor, 
Kirley,  had  a  clothing  and  men's  furnishing  store  in  the  village  of 
Lowville,  and  a  tailor  shop  in  connection  therewith.  Therein  he  had 
a  stock  suitable  to  his  business  of  clothing,  cloths,  hats,  caps,  gloves, 
mittens,  men's  furnishing  goods,  etc.;  being,  as  recited  in  the  chattel 
mortgage  taken  by  defendant  Easton,  "the  usual  assortment  of  a 
clothing,  tailoring,  hat  and  cap,  and  gents'  furnishing  store."  Upon 
all  of  this  stock  and  all  of  these  goods  and  all  fixtiires,  tools,  imple- 
ments, machines,  appliances,  etc.,  contained  in  the  store,  the  chattel 
mortgage  in  question  was  upon  the  14th  day  of  November,  1898,  made 
and  executed  by  him  to  the  defendant  Easton.  Said  mortgage  recited 
that  Kirley  was  indebted  unto  Easton  in  the  sum  of  $5,000,  being  for 
money  that  day  loaned;  and  it  expressed  that  it  was  given  to  secure 
"the  payment  of  said  debt  and  the  interest  thereon,  and  also  any  fu- 
ture advances,  and  as  security  for  any  obligations  which  said  Easton 
might  guaranty  or  become  liable  on  for  said  Kirley."  As  a  matter  of 
fact,  the  mortgagor  did  not  owe  the  mortgagee  a  dollar  at  the  time 
said  mortgage  was  executed,  but  from  a  date  a  few  days  after  the 
execution  of  the  mortgage  down  to  the  time  of  the  mortgagor's  death, 
February  6,  1900,  Mr.  Easton  claims  that  he  made  loans  to  Kirley,  or 
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became  liable  for  advances  made  by  the  Black  River  National  Bank, 
of  which  he  was  cashier,  to  Kirlej,  through  his  direction,  amounting 
in  all  to  the  sum  of  |4,080.40.  The  chattel  mortgage  was  not  filed 
or  made  public  in  any  manner  until  the  time  of  Kirley's  death.  There 
was  no  change  in  the  possession  or  management  of  the  store  and  its 
contents  after  the  mortgage  was  executed,  but  Mr.  Kirley  remained 
in  possession  down  to  the  time  of  his  death,  transacting  business  as 
usual.  During  the  period  intervening  the  execution  of  the  mortgage 
and  his  death,  a  large  quantity  of  new  goods  was  purchased  and  put 
into  the  store,  and  mingled  'with  the  old  goods  there  at  the  time  the 
mortgage  was  executed.  Sales  were  made  in  the  ordinary  course  of 
business  from  both  the  old  and  the  new  goods,  no  separate  account 
being  kept,  so  far  as  appears,  of  the  respective  proceeds  of  such  old 
and  new  goods.  There  were  three  or  four  clerks  in  the  store,  and  it 
afBrmatively  and  explicitly  appears  that  some  of  them,  at  least,  drew 
their  wages  from  week  to  week  out  of  the  money  drawer  in  the  store. 
The  defendant  Easton,  as  above  stated,  was  the  cashier  of  the  Black 
River  National  Bank,  at  which  bank,  during  all  of  this  period,  Kirley 
kept  an  account.  The  advances  claimed  to  have  been  made  to  him 
under  this  chattel  mortgage  were  passed  to  his  credit  in  that  account; 
and  the  proceeds  of  such  advances  apparently  were  all  used  in  con- 
ducting his  aforesaid  business,  and  meeting  his  obligations  therein. 
This  was  known  to  the  defendant  Easton  in  at  least  some  cases. 
In  addition  to  this,  he  made  some  deposits  from  his  business  to  the 
credit  of  the  same  account,  and  drew  checks  from  time  to  time  on  the 
account,  with  knowledge  of  which  Mr.  Easton  must  be  chained.  The 
bank  in  which  Mr.  Easton  was  cashier  was  situated  across  the  road, 
and  only  10  or  12  rods  from  Kirley's  store,  and  from  it  one  could  see 
and  look  into  the  store.  Mr  Easton  was  at  the  bank  substantially 
daily  during  all  of  this  time,  and  .Mr.  Kirley  was  in  possession  of  his 
store.  In  addition  to  this,  it  appears  that  Mr.  Easton  from  time  to 
time  made  purchases  at  the  store,  which  necessitated  his  being  there. 
It  seems  to  me  that  these  facts  lead  irresistibly  to  the  conclusion 
that  at  the  time  this  mortgage  was  given  there  was  an  understanding 
and  agreement  between  the  mortgagor  and  mortgagee  that  just  that 
should  be  done  which  was  done;  that  it  was  not  expected  that  Mr. 
Easton  should  take  possession  of  the  property  covered  by  his  chattel 
mortgage,  or  that  it  should  be  separated  from  the  other  goods  in  the 
store,  or  that  it  should  be  treated  any  differently  than  it  had  been 
treated,  or  that  Kirley  should  manage  his  business  in  any  different 
way  than  he  had  been  managing  it,  but  that,  on  the  contrary,  it  was 
expected  and  understood  that  he  should  continue  his  busiqcss  and 
his  sales  as  before,  and  as  he  did  after  the  mortgage  was  given. 
There  cannot,  of  course,  be  the  slightest  question  about  what  was 
actually  done  by  Kirley  in  the  store,  and  what  was  done  after  the 
mortgage  was  given  does  not  leave  any  reasonable  doubt  in  my  mind 
about  what  the  expectation  and  understanding  of  the  parties  waa  at 
the  time  the  mortgage  was  given.  Mr.  Easton  cannot  be  relieved 
from  knowledge  of,  and  from  that  assent,  which  follows  from  knowl- 
edge, to,  what  was  done.  He  knew  that  most  of  the  property  covered 
by  bis  chattel  mortgage  was  a  stock  of  goods,  whose  value  could  only 
69N.T.8.— W 
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be  realized  by  sales.  The  hnv.k  ucconnt  which  was  under  his  obser- 
vation, as  cashier  of  the  bank,  and  the  advances  which  were  being 
made  to  Kirley  from  time  to  time,  apprised  him  that  the  latter  was 
continuing  his  business  and  contracting  debts  and  making  deposits 
from  his  b\isiness,  and  using  the  proceeds  thereof  and  of  the  advances 
to  continue  his  business.  He  was  where  he  could  daily  look  into  the 
store,  and  see  that  business  was  being  conducted  as  usual.  In  addi- 
tion thereto,  he  was  in  the  store  himself,  making  purchases.  It  would 
be  absurd  to  assume  that  he  believed  that  daring  15  or  16  months  no 
sales  were  made  from  tile  stock  which  Was  covered  by  his  chattel 
mortgage.  All  of  the  circumstances  apprised  him  that  Kirley  must 
be  making  sales  therefrom  from  day  to  day  in  the  ordinary  course  of 
business.  He  knew  that  none  of  the  proceeds  of  those  sales  were  be- 
ing applied  to  the  payment  of  the  chattel  mortgage,  but  that  Kirley 
was  using  them  for  his  own  benefit.  The  very  fact  that  this  chattel 
mortgage  was  never  put  on  file  is  significant,  as  indicatinig  the  inten- 
tion of  the  parties  not  to  embarrass  Kirley,  or  do  anything  which 
would  prevent  him  from  selling  the  property  covered  by  the  chattel 
mortgage.  It  is  not  violent  to  infer  and  find,  as  a  question  of  fact, 
from  the  mortgagee's  continued  assent,  the  sale  of  goods,  and  the 
conduct  of  business  for  his  own  benefit  and  in  his  own  way  by  Kir- 
ley after  the  mortgage  was  given,  and  from  the  failure  to  file  the 
chattel  mortgage,  that  the  mortgagor  and  mortgagee  understood  and 
agreed  at  the  time  the  mortgage  was  given  that  just  this  course 
should  be  followed.  It  would  rather  be  unreasonable  to  presume  and 
find  that,  with  an  understanding  and  agreement  that  this  chattel 
mortgage  should  be  put  on  file,  and  should  be  enforced  in  accordance 
with  the  provisions  of  law,  the  parties,  immediately  after  its  execu- 
tion, changed  their  intentions,  and  followed  the  diametrically  oppo- 
site course,  which  has  been  evidenced  by  the  testimony  in  this  case. 
The  view  which  I  take  of  the  facts  and  the  evidence  in  this  case  leads 
necessarily  to  the  conclusion  that  the  chattel  mortgage  was  fraudu- 
lent and  void,  and  that  it  cannot  be  enforced.  No  treatment  of  the 
chattel  mortgage  and  the  property  thereby  covered  could  well  be  more 
opposed  to  and  more  obnoxious  to  the  course  which  the  law  points 
out  in  such  a  case  as  valid  and  proper,  than  the  one  disclosed  by  the 
proofs  in  this  case.  Potts  v.  Hart,  99  N.  Y.  168, 1  N.  E.  605;  South- 
ard V.  Benner,  72  N.  Y.  424;  Russell  v.  Winne,  37  N.  Y.  591,  593; 
Hangen  v.  Hachemeister,  114  N.  Y.  506,  571,  21  N.  E,  1046;  Gard- 
ner V.  McEwen,  19  N.  Y.  123,  125;  Frost  v.  Warren,  42  N.  Y.  204, 
207;  Hardin  v.  Bolge,  46  App.  Div.  416,  421,  61  N.  Y.  Supp.  753. 

There  are  some  incidental  questions  to  be  taken  care  of  by  the 
findings  and  judgment  in  this  case. 

The  defendant  Easton  soon  after  the  death  of  Kirley  started  to 
foreclose  his  chattel  mortj^age,  and  to  sell  all  of  the  property  in  the 
store,  including  that  acquired  after  as  well  as  before  the  execution  of 
the  mortgage.  An  injunction  was  obtained,  and  an  order  subsequent- 
ly made  by  Mr.  Justice  Andrews  providing  for  a  separation  of  the  two 
kinds  of  property,  and  for  a  sale  thereof,  and  for  the  payment  of  the 
proceeds  of  the  after-acquired  property  to  the  administrators  of  Kir- 
ley, and  for  the  jmyment  of  the  proceeds  of  the  property  covered  by  the 
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chattel  mortgage  into  court.  Under  that  arrangement  there  is  now 
in  court  about  |3,000,  as  the  proceeds  of  the  latter  class  of  property, 
and  the  findings  and  judgment  will  be  adapted  to  that  condition. 

The  defendant  Easton  incurred  some  expenses  in  the  foreclosure  of 
his  mortgage  and  in  taking  care  of  the  property,  and  it  is  insisted  by 
the  plaintiff  that  he  should  not  be  allowed  anv  of  these  costs.  With- 
in, the  principles  of  Loos  t.  Wilkinson,  113  N.  Y.  485,  21  N.  E.  392, 
the  defendant  is  nndonbtedly  entitled  to  credit  for  some  of  the  ex- 
penses incurred  by  him.  If  the  parties  are  unable  to  agree  npon  them, 
they  may  be  settled  either  by  a"  referee  or  by  the  court  at  the  time 
the  findings  and  judgment  are  settled. 

There  was  some  suggestion  in  behalf  of  the  administrators  that  ihe 
plaintiff  was  indebted  to  the  estate  of  Kirley  on  account  of  certain  ac- 
counts which  he  undertook  to  collect,  belonging  to  ttie  former  co- 
partnership, composed  of  plaintiff  and  Kirley.  I  am  not  clear,  from 
the  final  course  of  the  action,  whether  this  claim  is  still  insisted  on  or 
not.  If  it  is,  upon  like  application  of  the  parties  at  the  time  when 
findings  and  judgment  are  perfected,  a  reference  will  be  ordered  to 
pass  upon  any  questions  eristing  in  that  connection.  Judgment  in 
favor  at  plaintiff  will  be  with  costs  against  the  defendant  Easton. 

Order^  accordingly. 

(84  Misc.  Rep.  232.) 

BHEEN  ▼.  HENRY  et.mL 

(Supreme  (Jourt  Special  Term,  Lewis  County.    Marcb,  1901.) 

1.   Action   on   JnD<»MKNT— EviDBNCB-nJURISDICTION. 

Where  a  Judgment  was  recovered  In  a  county  comrt  against  a  debtor, 
and  the  complaint  did  not  allege  that  he  was  a  resident  of  the  county, 
a  receiver  of  the  debtor  suing  on  the  Jndcment  may  prove  that  Jurisdic- 
tional fact  by  evidence  aliunde. 
8.  Samb— Pleading. 

Where  receiver  of  judgment  debtor  sues  on  a  Judgment  recovered 
against  the  dei)tor,  allegation  of  the  complaint  that  the  Judgment  was 
"duly  recovered"  is  sufliclent  to  admit  proof  that  the  debtor  was  a  resi- 
dent of  the  eoimty  in  which  the  Judgment  was  obtained. 

t.   FBAUDUT.ENT   CONVKTAKCB— CONeiDBBATION. 

Services  rendered  by  a  son  to  his  father  while  living  on  the  father's 
farm  are  an  Insufficient  consideration  for  a  transfer  to  the  son  by  the 
father  of  most  of  his  property  as  against  the  creditors  of  the  father,  In 
the  absence  of  clear  evidence  of  a  contract  to  pay  for  such  services. 
C  Same— EviDBucB. 

Where  there  was  no  satisfactory  evidence  that  a  son,  who  lived  on  his 
father's  farm  for  many  years,  together  with  his  wife,  did  so  under  an 
agreement  on  the  part  of  the  father  to  pay  him  for  his  services,  and  the 
son  was  a  cripple,  and  there  was  no  note  or  written  acknowledgment  of 
any  kind  evidencing  the  indebtedness,  a  conveyance  by  the  father  to  the 
son  of  his  property  In  consideration  of  such  services  will  be  held  fraudu- 
lent as  to  creditors. 

Action  by  William  B.  Breen,  receiver  of  Nicholas  Henry,  against 
Nicholas  Henry  and  others,  to  set  aside  conreyances  made  by  said 
defendant  Henry  of  real  and  personal  property  to  tbe  other  defend- 
ants. 

Prank  Bowman  and  C.  S.  Mpreness,  for  plaintiff. 
Ryel  &  Merrill,  for  defendants. 
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HISCOCK,  J.  A  question  arises  at  the  threshold  of  the  case, 
Avhich  may  as  well  be  first  disposed  of,  whether  the  purported  judg- 
ment recovered  by  Anna  George  against  the  defendant  Nicholas  Hen- 
ry, and  upon  which  plaintiff  was  appointed  receiver,  and  upon  which, 
therefore,  this  entire  action  rests,  was  valid,  or  void  for  lack  of  ju- 
risdiction by  the  court  which  rendered  it  As  above  stated,  this  judg- 
ment was  rendered  by  default  in  the  county  court  of  Lewis  county. 
Nicholas  Henry,  defendant  there  and  here,  was  personally  served  with 
the  summons  and  copy  complaint,  but  did  not  appear  in  any  man- 
ner. The  complaint  failed  to  state-  anywhere  that  the  defendant 
Henry  was  at  tiie  time  of  the  conmiencement  of  the  action  a  resident 
of  the  county  of  Lewis.  It  is  claimed  by  defendants  that  it  was  es- 
sential that  the  complaint  in  said  action  should  allege  this  concededly 
jurisdictional  fact,  and  that,  having  failed  to  do  so,  there  is  a  lack  of 
jurisdiction  apparent  upon  the  very  face  of  the  complaint  and  judg- 
ment roll,  which  avoids  it  and  all  subsequent  proceedings  thereon. 
Upon  the  other  hand,  it  is  claimed  by  plaintiff  that  as  a  matter  of 
fact  the  defendant  Henry  was  a  resident  of  said  county  of  Lewis,  and 
that  said  county  court  did  have  jurisdiction  to  render  said  judgment, 
and  that  in  this  case  such  facts  may  be  proved  for  the  purpose  of  sus- 
taining said  judgment.  Such  evidence  has  been  given  upon  the  trial, 
there  being  no  contest  as  to  the  fact  that  the  defendant  was  such  res- 
ident, and  the  question  of  law  alone  is  presented  whether  the  testi- 
mony is  available  and  effectual  to  support  the  judgment.  The  case  of 
Beaudrias  t.  Hogan,  23  App.  Div.  &3,  48  N.  Y.  Supp.  468,  in  an 
elaborate  and  carefully  considered  opinion  seems  to  decide  the  ques- 
tion in  favor  of  plaintiff's  contention  so  clearly  and  fully  that  it  would 
be  superfluous  for  me  to  go  over  the  reasoning  and  argument  appli- 
cable to  the  issue.  Defendants'  counsel  in  the  citation  of  authorities 
has  apparently  failed  to  discriminate  between  those  cases  where  this 
question  was  raised  directly  in  the  action  where  it  arose  either  by  de- 
murrer to  the  complaint  or  by  appeal  from  the  judgment  from  a  case 
like  the  one  at  bar,  where  the  judgment  complained  of  is  attacked  out- 
side of  the  case  in  which  it  was  rendered  by  a  collateral  action  or 
proceedings.  In  the  first  class  of  cases  there  would,  of  course,  be  no 
opportunity  to  give  evidence  outside  of  the  record  showing  that  the 
jurisdictional  facts  did  really  exist  In  the  latter  class  of  cases — as 
this  one — an  issue  is  presented  by  the  pleadings  whether  the  court 
rendering  the  original  judgment  did  have  jurisdiction,  and  under 
which  issue,  if  competent,  evidence  could  be  legitimately  given  to 
show  that  it  did.  Various  objections  were  made  by  defendants  to 
the  introduction  of  evidence  by  plaintiff  upon  this  question.  They  all 
raised  the  question  of  competency,  rather  than  that  of  admissibility 
under  the  pleadings.  But,  even  if  it  should  be  assumed  that  they 
raised  the  latter  question,  the  pleadings  fairly  present  the  issue,  and 
cover  such  evidence.  Plaintiff,  in  his  complaint  in  this  suit,  alleged 
that  the  judgment  creditor,  George,  "duly  recovered  a  judgment  in  the 
Lewis  county  court,"  etc.  The  answer  denied,  in  effect,  that  the  court 
had  jurisdiction  to  render  such  judgment.  This  allegation  by  plain- 
tiff was  in  form  all  that  was  necessary  to  enable  him  upon  the  trial  to 
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give  evidence  of  the  facts  conferring  jarisdiction  upon  the  county 
court.    Code,  §  532. 

The  view  which  I  have  taken  upon  this  branch  of  the  question  ren- 
ders it  unnecessary  to  discuss  the  other  contention  made  by  plaintiff 
that  defendant  Henry,  by  voluntarily  and  personally  appearing  in  the 
proceedings  supplementary  to  execution  instituted  upon  said  judg- 
ment, and  leading  up  to  and  resulting  in  the  appointment  of  plain- 
tiff as  receiver  by  the  county  judge  of  said  county  court,  waived  any 
claim  of  lack  of  jurisdiction,  and  in  reality  conferred  the  same  upon 
said  judge.  The  plaintiff  in  this  action  seeks  to  have  set  aside:  (1) 
A  deed  executed  on  or  about  March  9, 1897,  by  the  defendant  Nicholas 
Henry  to  his  son,  the  defendant  Nicholas  J.  Henry,  of  257.51  acres  of 
land  in  the  town  of  Crogan,  Lewis  county.  (2)  A  deed  at  the  same 
time  executed  by  the  same  grantor  to  the  same  grantee  of  an  undi- 
vided one-half  interest  in  about  21.86  acres  of  land  situated  in  the 
town  of  Lowville,  in  same  county,  and  generally  described  in  the  evi- 
dence in  this  case  as  the  "Flats."  (3)  A  transfer  at  the  same  time . 
claimed  to  have  been  executed  by  the  said  grantor  to  the  said  grantee 
of  a  considerable  amount  of  personal  property  consisting  of  cattle, 
horses,  sheep,  farming  implements,  etc.,  situated  on  the  real  estate 
described  in  the  above  two  mentioned  deeds.  (4)  A  deed  at  the  same 
time  executed  by  the  same  grantor  to  the  same  grantee  of  about  25 
acres  of  land,  and  commonly  referred  to  in  the  case  as  the  "Wood 
Lot."  (5)  A  mortgage  executed  by  the  defendant  Nicholas  J.  Henry 
to  his  wife,  the  defendant  Louise  Henry,  covering  all  or  part  of  the 
premises  included  in  the  above  deeds.  Plaintiff  also  seeks  to  have 
defendant  Nicholas  J.  Henry  account  for,  pay  over,  and  transfer  to 
the  plaintiff  herein  all  moneys  and  securities  delivered  to  him  and 
arising  out  of  the  Qonveyance  about  the  same  date  as  above  stated, 
made  by  the  said  grantor,  Nicholas  Henry,  to  one  Henry  Kirch,  of 
about  198  acres  of  land  ordinarily  referred  to  as  the  "Sugar  Bush." 
The  alleged  consideration  for  all  of  said  transfers  by  Nicholas  Henry 
was  |5,000.  Upon  said  date,  March  9,  1897,  and  for  many  years  be- 
fore that,  the  defendant  Nicholas  Henry  had  been  the  record  owner 
and  in  apparently  absolute  possession  of  all  of  the  real  estate  and  per- 
sonal property  above  mentioned.  Upon  said  date  he  executed  the 
conveyance  of  the  first  three  described  parcels,  consisting,  respective- 
ly, of  257^  acres,  an  undivided  one-half  interest  in  about  22  acres, 
and  of  25  acres,  to  his  son,  the  defendant  Nicholas  J.  Henry,  and  at 
the  same  time  a  conveyance  of  198  acres  to  one  Kirch,  who  was  his 
son-in-law,  and  which  last  conveyance  he  claims  to  have  executed  to 
carry  out  a  sale  made  to  his  son  Nicholas  J.,  and  who  in  turn  claims 
to  have  received  from  Kirch  ?500  in  cash  and  a  mortgage  for  $950; 
making  in  all  $1,450,  the  alle.s;ed  purchase  price  of  said  premises. 
The  defendant  grantor,  Nicholas  Henry,  reserved  in  the  premises  con- 
veyed to  his  son  what  ia  claimed  to  have  been  intended  as  a  life  lease 
of  the  property.  Said  conveyance  also  contained  a  provision  for  the 
benefit  in  the  way  of  income  of  another  son,  George  Henry,  with  pro- 
visions for  the  disposition  of  this  reservation  upon  the  death  of  said 
son.  Afterwards  various  other  conveyances  and  transfers  were  exe- 
cuted by  all  or  some  of  these  people  affecting  the  premises  in  question. 
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In  August,  1899,  all  of  the  defendants  united  in  executing  a  mortgage 
upon  all,  or  nearly  all,  of  the  property  conveyed  to  the  son  Nichola* 
J.  Henry,  for  f2,500,  to  one  Richardson.  This  mortgage  was  executed 
primarily  to  secure  said  Richardson  for  a  debt  of  something  less  than 
$2,000,  which  was  due  to  him  from  the  original  grantor  and  father, 
Nicholas  Henry;  the  difference  between  said  indebtedness  and  the 
amount  of  the  mortgage  as  claimed  baring  been  paid  in  cash  to  the 
defendant  Nicholas  J.  Henry.  The  defendant  Nicholas  J.  Henry 
claims  to  have  transferred  and  assigned  the  mortgage  for  $950  exe- 
cuted to  him  by  Kirch  as  part  of  the  consideration  of  the  transfer  of 
the  sugar  bush  property  to  his  brotber-in-law,  one  Kieffer.  He  claims 
to  have  executed  such  transfer  of  such  mortgage,  upon  which  there 
was  due  at  the  time  $725,  to  secure  or  pay  an  indebtedness  due  from 
him  to  Kieffer  of  $100.  but  he  disclaims  having  any  definite  arrange- 
ment by  which  Kieffer  is  to  account  for  the  balance  of  said  mortgage 
over  and  above  said  $100.  In  fact,  he  claims  in  one  place  that  the 
transfer  was  simply  to  pay  the  $100.  At  still  another  time  before 
the  conunencement  of  this  action  the  defendant  Nicholas  J.  Henry 
executed  to  his  wife,  Louise,  a  mortgage  for  $2,500,  second  to  the 
Richardson  mortgage  above  described,  and  covering  substantially  the 
same  property.  The  only  explanation  or  consideration  claimed  for 
this  mortgage  is  $300  loaned  and  advanced  by  the  wife  to  her  hus- 
band at  some  time,  and  for  the  repayment  of  which  no  note  or  agree- 
ment was  given,  and  of  which  no  account  was  kept,  and  alleged  wages 
for  services  periformed  by  said  Louise  for  said  Nicholas  J.,  and  which 
uervices  were  the  ordinary  ones  performed  by  the  wife  in  the  house- 
hold of  the  husband. 

Reverting  now  to  the  convCTances  made  by  Nicholas  to  Nicholas  J. 
Henry  to  carry  out  an  alleged  sale  to  Nicholas  J.,  these  further  facts 
appear:  The  property  covered  by  said  conveyances,  substantially  up- 
on the  prices  fixed  by  defendants  themselves,  was  worth  upwards  of 
$6,000.  The  consideration  given  by  said  defendants  for  said  transfer 
by  their  evidence  was  $5,000,  subject  to.  the  rights  retained  by  the 
grantor  by  way  of  life  estate  or  life  interest.  This  consideration,  it 
is  claimed,  was  to  be  paid  by  the  son  Nicholas  J.  Henry  to  his  father, 
Nicholas,  as  follows:  The  son  was  to  assume  and  pay  debts  held  by 
various  people  against  his  father,  amounting  to  $1,200  or  $1,400.  He 
was  to  accept  the  conveyances  in  payment  and  satisfaction  of  an  al- 
leged indebtedness  of  about  $2,000  due  from  his  father  to  him  for 
services  rendered  by  him  for  his  father  upon  the  letter's  farm  from 
the  time  he  became  21  down  to  the  time  of  the  conveyances,  a  period 
of  18  or  20  years.  There  was  a  provision  in  the  deeds  in  favor  of  the 
son  George,  which  seems  to  have  been  figured  at  about  $900.  The 
balance  was  to  be  paid  in  cash.  It  was  part  of  the  bargain,  as  tes- 
tified by  the  son,  that  he  was  to  take  care  of  his  father  as  long  as  he 
lived,  and  let  him  have  what  money  he  wanted.  So  far  as  the  claim 
by  Nicholas  J.  against  his  father,  Nicholas,  which  went  into  the  con- 
sideration of  these  conveyances,  is  concerned,  it  appeared  that  the 
son  had  during  most  of  his  life  lived  on  the  father's  place,  doing  work 
there,  except  sometimes  when  he  worked  for  other  people  for  quite  a 

Tiod.    He  was  a  cripple,  and  for  several  years  had  resided  upon  the 
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premises  in  question  with  his  wife.  The  features  and  characteristics 
of  this  claim  are  substantially  the  same  aa  are  generally  presented  in 
a  case  of  this  kind.  There  is  no  satisfactory  evidence  of  any  definite 
arrangement  between  the  people.  There  was  no  note  or  written  ac- 
knowledgment of  any  kind  evidencing  this  indebtedness.  No  account 
was  presented  showing  its  inception,  continuation,  or  termination. 
No  receipt  or  other  written  evidence  was  given  to  show  that  it  was 
canceled  by  the  execution  of  these  conveyances.  There  was  no  defi- 
nite evidence  of  the  moneys  claimed  to  have  been  turned  in  by  the  son 
to  the  father  for  services  performed  off  from  the  place,  or  of  the  mon- 
eys acknowledged  to  have  been  paid  to  the  former  from  time  to  time 
or  for  his  benefit.  The  only  documentary  evidence  claimed  to  bear 
upon  this  indebtedness  was  an  account  said  by  the  defendant  son, 
Nicholas  J.,  to  be  in  his  possession,  showing  yearly  settlements  be- 
tween his  father  and  himself  of  this  account.  But,  although  he  claims 
to  have  had  this  account,  and  although  he  said  his  attorneys  knew  of 
his  having  it,  when  he  came  to  the  trial  of  the  case  he  did  not  have  it 
present,  but,  strangely,  had  forgotten  it,  and  left  it  at  home.  Like- 
wise, this  reservation  of  an  interest  in  these  premises  in  favor  of  the 
other  son,  George,  for  $900,  is  suggested  sometimes  to  be  based  upon 
an  indebtedness  due  from  the  father  to  him  for  services,  there  being 
no  account  of  these  services,  and  nothing  to  show  the  existence  of  any 
valid  claim  for  them.  Upon  the  other  hand,  in  various  places  it  is 
suggested,  rather,  that  this  son  was  an  imbecile,  and  unable  to  take 
care  of  himself,  and  that  this  provision  was  really  made  for  the  pur- 
pose of  taking  care  of  him.  In  another  place,  in  his  evidence,  the  son 
claims  that  it  was  part  of  the  understanding  and  agreement  which 
attended  this  conveyance  that  he  was  to  let  his  father  have  what 
money  he  wanted  from  time  to  time,  and  that  he  has  advanced  him 
certain  moneys.  The  father  has  remained  upon  the  premises  since 
the  conveyances  the  same  as  before.  It  is  claimed  by  the  son  that  he 
has  paid  up  in  part  or  whole  the  outside  debts  of  his  father,  as  he 
agreed  to  at  the  time  of  the  conveyance.  No  adequate  explanation 
is  given  of  why  he  gave  a  mortgage  upon  this  property  which  he  had 
purchased  from  his  father  to  Richardson  to  secure  a  debt  of  ?1,700 
or  f  1,800  due  from  the  father.  It  is  claimed  that  an  agreenitnt  had 
been  made  between  the  defendants  Nicholas  and  Nicholas  J.  Henry 
for  the  transfer  of  this  property  by  the  fonner  to  the  latter  in  ISO."), 
but  no  written  agreement  or  memorandiun  of  any  kind  whatever  was 
made,  and  no  act  was  performed  by  either  party,  which  would  indi- 
cate to  an  outsider  any  contemplated  transfer  of  the  property.  Con- 
cededly,  the  transfer  of  this  property  left  the  defendant  Nicholas 
Henry  without  sufficient  property  to  pay  his  debts,  including  the  one 
represented  by  the  judgment  upon  which  the  plaintiff  has  been  ap- 
pointed receiver. 

One  cannot  consider  the  conveyances  and  transfers  involved  in  this 
action  in  the  light  of  the  evidence  given  with  reference  to  them  with- 
out being  impressed  that  there  are  many  things  which  are  unusual, 
and  which  are  not  adequately  explained  by  the  defendants'  theory. 
Assuming,  for  the  moment,  that  the  defendant  Nicholas  Heni'j'  did 
owe  his  son  for  services,  no  sufficient  reason  is  given  for  his  execut- 


Digitized  by 


Google 


632  69  NEW  YORK  SUPPLEMENT  (Sup.   CL 

and  103  New  York  State  Reporter 

ing  a  transfer  of  all  of  hia  property  at  the  time  when  he  did,  or  whj 
he  should  turn  over  property,  in  part,  at  least,  to  enable  the  son  to 
pay  his  debts.  There  is  no  adequate  explanation  of  why  the  son,  who 
obtained  all  of  this  property,  should  find  it  necessary  just  at  the  time 
he  did  to  execute  a  mortgage  of  $2,500  to  his  wife  to  secure  an  alleged 
indebtedness  of  long  standing, — assuming  that  that  indebtedness 
really  existed.  It  is  not  in  accordance  with  defendants'  theory  that 
the  son  Nicholas  J.  Henry,  who  had  taken  a  transfer  of  all  of  this 
property  for  a  valuable  consideration,  should  unite  in  executing  a 
mortgage  upon  most  of  it  to  secure  a  debt  of  {1,800  due  from  his 
father  to  Richardson.  The  act  of  the  same  defendant  in  transferring 
a  mortgage  of  over  J700,  obtained  from  the  sale  by  his  father  to 
Kirch  of  the  sugar  bush  lot,  to  his  brother-in-law  KiefEer,  to  pay  a 
debt  of  $100,  is,  to  say  the  least,  not  reasonable.  These  people,  so 
far  as  they  appear  upon  the  stand,  were  not  very  intelligent,  or  fa- 
miliar with  business  matters,  and  they  were  not  apt  to  indulge  in  a 
series  of  transfers  and  conveyances  unless  for  some  reason  more  co- 
gent than  appears  in  their  theory  of  the  case.  It  seems  to  me  that 
the  reason  is  better  furnished  by  the  plaintiff's  version.  Outside  of 
his  own  debts,  which  have  already  been  mentioned,  the  defendant 
Nicholas  Henry  had  become  liable  upon  about  |3,000  of  debts,  includ- 
ing the  George  debt,  represented  by  plaintiff,  with  a  son  now  de- 
ceased. While  that  does  not  appear  very  clearly,  I  infer  that  the  son 
had  had  the  benefit  of  this  indebtedness,  and  that  the  father  was  lia- 
ble as  an  accommodation  maker  with  him  of  notes.  Not  a  great 
while  before  the  conveyances  in  question  were  made,  the  holder  of 
one  of  the  notes  had  made  some  effort  to  have  it  paid.  The  son  for 
whose  benefit  the  notes  had  been  made  was  worthless,  and  the  father 
evidently  became  alarmed  lest  his  property  should  be  taken  and  ab- 
sorbed in  the  payment  of  these  debts.  It  is  claimed  that  he  did  not 
sign  and  did  not  know  of  the  note  to  Mrs.  George.  Upon  the  other 
hand,  admissions  were  made  by  him  upon  the  examination  in  sup 
plementary  proceedings  that  he  did  know  of  such  note.  In  addition 
to  that,  when  he  was  sued  upon  the  note,  he  made  no  defense  to 
it,  and  this  fact  may  be  taken  into  account,  in  addition  to  the  legal 
presumptions  which  flow  from  the  judgment  upon  the  note  in  favor 
of  Mrs.  George  against  him,  as  settling  the  fact  that  he  made  it 
Candee  v.  Lord,  2  N.  Y.  268;  Booth  v.  Wilson,  6  N.  Y.  Supp.  116; 
Carpenter  v.  Osborn,  102  N.  Y.  552,  7  N.  E.  823.  Influenced  by  this 
fear  of  loss  of  his  property  upon  debts  not  contracted  for  his  personal 
benefit,  he  and  his  son  Nicholas  J.  apparently  set  out  to  accomplish 
three  things.  The  first  was  to  take  care  of  the  father  and  of  the  un- 
becile  son  for  the  rest  of  their  lives,  and  hence  the  provisions  for  their 
benefit  in  the  deeds  from  the  father  to  the  son.  The  second  object 
was  to  secure  payment,  if  possible,  of  the  debts  which  the  father  owed 
to  what  he  reijarded  as  his  own  creditors;  hence  the  alleged  assump- 
tion by  the  son  of  these  debts.  The  third  and  fraudulent  purpose  was 
to  put  all  of  the  balance  of  the  property  where  it  could  not  be  reached 
upon  these  claims  upon  which  the  father  had  become  liable  for  tbe 
accommodation  of  his  son.  This  led  to  what  I  cannot  but  regard  as 
the  building  up  of  a  fictitious  claim  against  the  father  in  favor  of  the 
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son  for  alleged  services.  There  is  nothing  about  this  alleged  claim 
which  commends  it  to  my  judgment  as  a  basis  for  taking  this  property 
away  from  the  creditors  of  the  father.  Doubtless  the  son  had  worked 
upon  his  father's  farm.  Likewise  the  father  had  furnished  support 
to  the  son  and  his  wife,  and  given  him  money  from  time  to  time. 
They  had  undoubtedly  .worked  along  together,  and  for  their  mutual 
benefit.  It  was  doubtless  the  expectation  that  at  some  time  when 
the  father  died  the  son  would  inherit  all  or  part  of  this  property,  but 
I  have  not  the  slightest  idea  that  it  was  the  expectation  of  either 
party  that  there  was  being  created  or  kept  in  existence  a  valid  legal 
claim  in  favor  of  the  son  against  the  father  upon  which  a  judgment 
could  be  recovered,  or  which  would  serve  as  a  basis  for  transfers  of 
the  property.  So,  likewise,  upon  this  theory,  one  can  understand 
the  other  conteyances  which  throw  light  upon  the  ones  already  con- 
sidered. These  parties  evidently  thought  that  they  could  fortify  their 
position  by  having  other  conveyances  executed  which  would  still  more 
cover  up  tiie  property  in  question.  Hence  the  transfer  by  the  son  to 
his  wife  for  an  alleged  consideration,  which,  even  upon  his  evidence, 
is  illegal  and  fictitious.  Bo,  also,  the  transfer  by  the  son  to  his  broth- 
er-in-law of  a  mortgage  for  between  f700  and  |800  to  pay  a  claim  of 
|100  becomes  intelligible.  Upon  this  assumption,  also,  that  the  prop- 
erty really  belonged  to  the  father,  we  can  understand  why  the  son 
should  have  united  with  him  in  executing  a  mortgage  to  secure  a  debt 
of  |1,800  due  from  the  father,  and  which  would  not  have  been  a  claim 
against  the  property  if  the  son,  as  claimed  by  him,  had  purchased  it 
for  value.  The  creditor  to  whom  this  mortgage  was  executed  held 
one  of  the  notes  upon  which  the  father  had  become  liable  for  his  son, 
as  before  stated,  and  for  some  reason  it  was  deemed  wise  to  take  care 
of  his  indebtedness.  An  additional  benefit  also  was  that  another 
transfer  was  made  of  the  property  in  question,  and  that  the  son 
Nicholas  J.  received  seven  or  eight  hundred  dollars  in  cash,  which 
he  doubtless  believed  could  be  more  easily  disposed  of  than  land.  I 
am  forced  to  believe  that  the  defendant  Nidiolas  Henry  executed 
these  transfers  with  intent  to  defraud  a  part  of  his  creditors,  includ- 
ing Anna  George,  represented  by  this  plaintiff,  and  that  his  son,  who 
received  the  conveyances,  was  a  party  to  that  intent,  and  that  plain- 
tiff is  entitled  to  judgment  setting  aside  the  transfers  of  property 
made  to  or  for  the  benefit  of  the  defendants  named  in  this  action,  and 
also  requiring  the  defendant  Nicholas  J.  to  account  for  the  proceeds 
of  any  property  received  by  him  upon  the  sale  of  the  "sugar  bush"  lot 
to  Kirch. 

As  stated  above,  I  have  decided  this  case  upon  the  theory,  sus- 
tained by  present  conditions,  that  the  defendant  Nicholas  Henry 
made,  either  personally  or  through  his  son,  the  note  held  by  Mrs. 
George.  At  the  close  of  the  trial  it  was  stated  by  defendants'  at- 
torney that,  in  case  it  was  held  that  the  judgment  upon  said  note  was 
with  jurisdiction  and  valid,  an  application  would  be  made  to  open 
the  default  of  the  defendant  Nicholas  Henry,  and  allow  him  to  defend 
'herein.    That  application  may  be  made  whenever  the  parties  see  fit 

Ordered  accordingly. 
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BILVEIRA  v.  SILVmRA. 

(Snprem«  Oonrt;  Special  Term,  Nev  York  Ceuntr*    Marci,  Wn.> 

MABBiAeK — Amnu  lmbht. 

Under  Code  Civ.  Proc.  §S  1743.  1744,  providing  that  an  action  may  6e 
maintained  by  a  woman  to  annul  a  marriage  where  plaintiff  bad  not 
arrived  at  16  years  at  the  time  ot  the  marrikge,  and  where  It  was  not 
followed  by  consummation,  nor  ratllied  after  plaintiff  attained  the  age 
of  16  years,  but  not  where  the  parties  have,  any  time  after  they  at- 
tained that  age,  lived  together  as  husband  and  wife,  where  an  infant  mar- 
ries at  15  years,  and  never  thereafter  cobabita  with  her  hasband,  she  is 
entitled  to  have  her  marriage  annulled. 

Action  by  Margaret  C.  Silreira  against  Qeorge  H.  S&Teira.  to  annul 
a  marriage.    Judgment  for  {riaintiS. 

B.  Q,  Oppenheim,  for  plaintifiF.  . 

GILDEBSLEEVE,  J.  This  is  an  action  for  tb£  annulment  of  a 
marriage  contract.  The  facts  appear  to  be  substantially  as  follows, 
viz.:  The  plaintiff,  Margaret  C.  S^LIveira,  was  born  on  or  about  the 
12th  day  of  July,  1876,  and  was  married  to  the  defendant,  Greorge  H. 
Silveira,  on  or  about  the  18th  day  of  September,  1891,  when  she  was 
15  years  2  months  and  6  days  old.  She  at  that  time  was  living  with 
her  father  and  stepmother  in  New  Jersey,  and  was  married  in  Brook- 
lyn. It  does  not  appear  whether  or  not  her  parents  consented  to  the 
marriage,  but  she  swears  she  has  nerer  liTed  or  cohabited  with  the 
defendant  from  the  day  of  her  marriage  to  the  present  time.  On  or 
about  the  22d  day  of  October,  1900,  the  plaintiflf  commenced  this  ac- 
tion for  the  annulment  of  this  marriage.  The  defendant  has  default- 
ed in  the  action.  The  proof  of  service  of  the  summons  and  complaint 
is  an  afifidavit  of  a  elerk  in  the  office  of  Mr.  B.  O.  Oppenheim,  the 
plaintiff's  attorney,  who  swears  that  he  became  acquainted  with  the 
defendant  at  the  office  of  plaintifTa  attorney,  where  he  first  met  the 
defendant.  The  clerk  is  put  on  the  stand  at  the  trial,  and  merely  tes- 
tifies that  he  served  the  smnmons  and  complaint  on  the  defendant, 
and  that  defendant  is  in  default.  While,  perhaps,  there  may  have 
been  a  technical  compliance  with  the  requirements  of  rule  18  «f  the 
general  rules  of  practice,  still  I  think  it  would  have  been  more  satis- 
factory if  the  witness  had  stated  more  in  detail  his  acquaintance  with, 
the  defendant,  and  his  knewled<;e  that  the  person  served  was  the  de- 
fendant. So  far  as  the  merits  of  the  case  are  concerned,  the  court  is 
without  authority  to  declare  the  marriage  void  imless  the  facts  come 
within  the  provisions  of  the  statute.  See  Peugnet  v.  Phelps,  48  Barb. 
566.    Section  1742  of  the  Code  read^  as  follows,  via. : 

"An  action  may  be  maintained  by  the  woman  to  procure  a  Judgment  de- 
claring a  marriage  contract  void,  and  annulling  the  marriage,  imder  the  fol- 
lowing circumstances:  (1)  Where  the  plaintiff  had  not  attained  the  age  of 
sixteen  years,  at  the  time  of  the  marriage.  (2)  Where  the  marriage  took 
place  without  the  consent  of  her  father,  mother,  guardian  or  other  person 
having  the  lejial  charge  of  her  person.  (3)  Where  it  was-not  followed  by  con- 
summatiou  or  cohabitation,  and  was  not  ratified  by  any  mutual  assent  of  the 
parties  after  the  plaintiff  attained  the  age  of  sixteen  years." 

In  the  case  at  bar  there  is  nothing  to  show  that  the  marriage  took 
place  without  the  consent  of  her  parents,  or  that  it  was  not  ratified 
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by  any  mutual  assent  of  tilie  parties  after  the  plaintiff  bad  attained 
tbe  age  of  16  jears.    Section  1743  of  the  Code  provideB  tlrnt: 

"An  action  ma^  also  be  maintained  to  procure  a  Judgment,  declaring  a  mar- 
riage contract  void  and  annulling  the  marriage  for  either  of  tbe  following 
causes,  existing  at  the  time  of  the  marriage:  (1)  That  one  or  both  of  the 
parties  had  not  attained  the  age  of  legal  consent,"  etc. 

ThiB  section  must  be  taken  in  connection  with  tbe  following  one 
(i.  e.  section  1744),  which  reads  thus: 

"But  a  marriage  shall  not  be  annulled,  at  the  siUt  of  a  party  who  was  of 
the  age  of  legal  consent  when  it  'was  contracted,  or  where  It  appears  that  the 
parties,  for  any  time  after  they  attained  that  age,  freely  cohabited  as  husband 
and  wife." 

The  testimony  in  the  case  at  bar,  as  we  have  seen,  shows  that  the 
plaintiff  was  under  16  years  of  age  at  the  time  of  the  marriage,  and 
that  she  has  never  cohabited  with  the  defendant.  The  age  of  le- 
gal consent,  onder  the  common  law,  for  a  female,  for  the  purposes  of 
marriage  was  tbe  age  of  12  years.  See  Moot  v.  Moot,  37  Hun,  291. 
At  the  time  the  marriage  in  question  took  place,  it  was  fixed  at  16 
years  of  age  by  a  statute  of  1887,  which  reads  thus: 

"The  age  of  legal  consent  for  contracting  marriage  shall  be  eighteen  years 
in  the  case  of  males  and  sixteen  years  in  the  case  of  females." 

See  LawB  18S7,  c.  24. 

Since  then  it  has  been  raised  to  18  years  for  females  as  well  as 
males.    See  Laws  1896,  c.  272.    The  last-named  statute  reads  thus: 

"A  marriage  is  void,  from  the  time  Its  nullity  is  declared  by  a  conrt  of  com- 
petent Jurisdiction,  if  either  party  thereto:  Is  under  the  age  of  legal  consent, 
which  Is  eighteen  years." 

It  would,  therefore,  seem  that  the  case  at  bar  comes  within  the  pro- 
visions of  section  1743  of  the  Code,  and  that  the  plaintiff  is  entitled 
to  judgment.  I  think,  however,  that  the  person  who  served  the  sum- 
mons and  complaint  on  the  defendant  should  hnnd  up  an  affidavit 
stating  in  detail  the  circumstances  of  the  service,  and  how  he  made 
the  acquaintance  of  the  defendant,  and  his  knowledge  as  to  the  iden- 
tity of  the  person  served. 

Judgment  for  plaintiff. 


(89  App.  Dlv.  580.) 

DUFFY  V.  CONSOLIDATED  GAS  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    April  4,  1001.) 

JSviDEScK— Depositions— Discovert— ConPORATiON    Books— ExAMmATiON    bt 
Advurse  Party. 

Code,  §  872.  par.  7,  providing  that  an  aflBdavit  for  tailing  the  deposition 
of  a  corporation  shall  state  the  books  or  papers  of  which  an  examinntion 
is  desired,  was  not  Intondi'd  to  compel  the  production  of  the  books  of  a 
corporation  for  inspection  by  the  adverse  party,  liut  only  to  be  used  in 
connection  with  the  examination  of  a  witness  whose  memory  might  be 
refreshed  by  an  inspection  of  the  books. 

Appeals  from  special  term.  New  York  county. 
Action  by  Alice  Duffy,  as  administratrix  of  the  estate  of  Nicholas 
Duffy,  deceased,  against  the  Consolidated  Gas  Company.    From  an 
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order  denying  a  motion  to  vacate  an  order  for  the  examination  of  the 
defendant  before  trial,  but  modifying  such  order  bo  as  to  limit  the  ex- 
tent of  the  examination,  both  parties  appeal.    Modified. 

Argued  before  VAU  BRUNT,  P.  J.,  and  McLAUGHLEN,  PATTEB- 
SON,  and  O'BRIEN,  JJ. 

HUger  Foster,  for  plaintiff. 
David  McClure,  for  defendant. 

VAN  BRUNT,  P.  J,  It  does  not  seem  to  be  In  harmony  with  the 
provisions  of  the  Ck)de  in  regard  to  discovery  that  in  this  proceeding 
the  books  of  a  corporation  can  be  produced  for  the  purpose  of  inspec- 
tion by  the  adverse  party.  It  is  true  that  the  seventh  paragraph  of 
section  872  of  the  Code  speaks  of  an  examination  and  inspection  of 
books;  but  it  is  clear,  in  view  of  the  other  provisions  of  the  Ck)de  in 
regard  to  the  discovery  of  books  and  papers,  that  this  was  infelicitous 
language,  and  that  all  that  the  provision  was  intended  for  was  to  com- 
pel the  production  of  the  books  of  a  corporation,  which  might  be  used 
in  connection  with  the  examination  of  a  witness,  who  would  be  able 
to  testify  from  the  books,  and  who  would  not  be  able  to  thwart  the 
purposes  of  the  examination  by  claiming  that  he  could  not  give  the  in- 
formation without  having  his  recollection  refreshed  by  an  inspection 
of  the  books.  We  think,  therefore,  that  the  order  should  be  modified 
by  adding  thereto  the  following  words: 

"Such  production  of  the  books  being  only  for  the  purpose  of  refreshing  the 
recollection  of  the  witness,  and  aiding  his  memory  In  the  oral  examination; 
such  books  not  being  produced  for  the  purpose  of  examination  or  inspection 
by  the  plaintiff's  counsel." 

As  so  modified,  the  order  should  be  affirmed,  without  costs.  All 
concur. 


(84  Misc.  Rep.  281.) 

APPEUBAUM  V,  GAIiBJWSKI. 

(Supreme  Court.  Special  Term,  New  York  County.    March,  1901.) 

Pakol  Lbabe  by  Agent — Ratipication— Sale  op  Premises. 

An  agent  of  certain  real  estate,  without  written  authority,  leased  the 
premises  for  a  term  of  five  years,  and  the  principal,  with  knowledge  of 
the  fact,  and  that  subsequent  assignments  of  the  lease  had  been  made 
with  the  consent  of  the  agent,  conveyed  the  premises  by  a  deed  recog- 
nizing the  existence  of  the  lease.  Held,  that  there  was  a  ratification  of 
the  act  of  the  agent,  which  would  prevent  the  grantee  of  the  premises 
with  notice  evicting  the  tenant  or  setting  up  an  adverse  title  whether  or 
not  the  lease  was  void  because  executed  by  an  agent  not  "thereunto 
authorized  by  writing,"  as  required  by  Laws  1896,  c.  547,  (  207. 

Action  by  Ike  Appelbaum  against  Bernard  GalewskL    Judgment 
for  plaintiff. 

Johnston  &  Johnston  (Edward  W.  S.  Johnston,  of  counsel),  for 
plaintiff. 
Julius  Levy  (Samson  Lachman,  of  counsel),  for  defendant. 

RUSSELL,  J.    This  action  in  equity  becomes  necessary  because 
'^fendant,  now  having  the  title  to  the  premises  No.  1  Jackson 
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Street  and  No.  338  Henry  street,  in  the  borough  of  Manhattan,  seeks 
to  evict  the  plaintiff,  and  to  destroy  a  building  occupied  by  the  plain- 
tifF,  and  ased  by  him  in  his  business.  The  defendant  is  maintaining 
eviction  proceedings  in  the  municipal  court,  which  has  not  the  juris- 
diction to  reach  nonresident  witnesses  whose  testimony  is  essential 
to  the  maintenance  of  plaintiffs  rights.  The  defendant's  counsel,  in 
his  brief,  clearly  states  the  issue  in  controversy  thus:  "The  main 
question  involved  is  as  to  whether  or  not  the  lease  referred  to  in  the 
complaint  is  valid  as  between  the  parties  hereto."  Fannie  M.  Con- 
stable was  the  owner  of  the  premises,  she  conveying  them  to  the  de- 
fendant on  the  15th  of  August,  1899,  by  deed  containing  the  clause 
that  it  was  "subject,  nevertheless,  to  the  rights  of  the  present  tenants, 
Jill  of  which  expire  on  or  before  May  1,  1902."  One  of  the  leases  so 
referred  to  was  made  March  9,  1897,  by  WUliam  Constable,  the  hus- 
band of  Fannie  M.  Constable,  who  had  acted  for  her  in  the  manage- 
ment of  the  premises  for  30  years;  and  was  signed  in  the  name  of 
William  Constable,  by  Thomas  F.  Leaiiy,  agent,  to  Patrick  McCullagh, 
for  five  years,  which  lease  was  assign^  February  26,  1898,  by 
McCullagh  to  Auerbach,  with  the  written  consent,  signed  by  William 
Constable,  by  Thomas  F.  Leahy,  agent;  and  on  the  Ist  of  July,  1898, 
was  assigned  by  Auerbach  to  the  plaintiff,  with  a  similar  consent 
attached  thereto.  On  the  29th  of  July,  1898,  Leahy,  as  agent,  in  the 
name  of  Fannie  M.  Constable,  executed  an  agreement  to  the  plaintiff 
recognizing  the  original  lease  and  the  previous  assignments.  The 
plaintiff  has  duly  performed  all  of  the  conditions  required  of  the 
lessee,  and  was  undisturbed  in  his  possession  until  the  defendant  ac- 
quired title  in  August,  1899.  The  defendant  had  not  only  the  con- 
structive notice  of  the  claim  of  the  plaintiff  afforded  by  the  plaintiffs 
possession,  but  also  the  notice  in  the  deed  signed  by  Fannie  M.  Con- 
stable, putting  him  upon  his  inquiry  as  to  the  rights  of  the  tenants, 
and  an  inspection  of  the  lease  to  the  plaintiff  at  the  time  of  the  de- 
livery of  the  deed.  The  defendant,  finding  that  the  possession  of  the 
plaintiff  until  May  1,  1902,  interfered  with  his  ability  to  make  an 
advantageous  sale  and  deliver  possession,  relies  upon  the  statute  of 
frauds  to  end  the  tenancy  of  plaintiff,  and  make  it  simply  a  holding 
year  by  year.  He  asserts  that  under  the  real  property  law  (Laws 
1806,  c.  547,  §  207)  the  authority  of  the  agent  must  be  evidenced  by  a 
writing  duly  subscribed,  and  that  there  is  no  lease  executed  by  the 
fomier  owner  herself,  which  is  essential  to  a  leasing  for  more  than 
one  year. 

1  am  inclined  to  believe  that  section  224  of  the  same  chapter 
applies.  That  section  provides:  "A  contract  for  the  leasing  for  a 
longer  period  than  one  year  •  *  *  is  void  unless  the  contract  or 
some  note  or  memorandum  thereof  expressing  the  consideration  is  in 
writing  subscribed  by  the  lessor  or  by  his  lawful  authorized  agent." 
If  this  be  correct,  the  authority  may  be  oral.  Moody  v.  Smith,  70 
X.  Y.  598;  Miller  v.  Ball,  64  N.  Y.  286.  But  a  broader  view  may  well 
be  taken  of  the  reasons  for  preventing  a  technical  rule  of  law  defeat- 
ing substantial  justice.  The  owner,  Fannie  M.  Constable,  knew  that 
her  husband  was  habitually  acting  for  her,  and  that  he  must  neces- 
sarily act  for  her  through  a  local  agent  the  most  of  the  time,  because 
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tb€j  were  traveling  in  Europe  frequently  at  the  jjeriods  when  leasings 
were  required.  She  was  informed  of  this  lease  for  five  years;  ex- 
pressed her  approbation  of  it;  regnlarly  received  the  reat;  not  only 
assented  to,  bat  induced,  the  tenant  to  take  possession  and  make 
business  arrangements  for  his  occupancy  for  a  term  of  years;  and 
also,  in  conveying  the  premises,  after  more  than  two  years  from  the 
time  of  the  original  leasing,  with  full  knowledge  of  the  circumstan- 
ces, ratified  the  tenancy  in  the  deed  she  gave  to  the  purchaser  over 
her  own  signature  by  tiie  preservation  of  the  tenant's  rights.  The 
reference  in  the  deed  as  to  the  leases  expiring  May  1, 1902,  could  only 
apply  to  that  held  by  the  plaintiff  and  one  other,  who  stood  in  similar 
case,  and  whose  right  of  possession  is  also  contested  by  the  defendant. 
It  is  undoubtedly  true  that  this  subjection  clause,  as  a  burden  upon 
the  defendant,  carries  only  the  weight  of  an  actual  servitude  or  in- 
cumbrance. A  mortgage,  conveyance,  or  tax  lien,  not  valid  in  the 
law,  would  not  impose  upon  the  purchaser  any  obligation  not  thereto- 
fore existing.  But  the  essential  force  of  the  clause,  apart  from  its 
requirement  of  inquiry,  is  the  signed  and  solemn  ratification  of  the 
thing  which  had  been  done  for  Mrs.  Constable,  effective  the  instant 
she  signed  the  deed,  and  not  dependent  upon  its  delivery;  she  acting 
with  full  knowledge  that  the  rights  reserved  to  the  tenants  ac- 
crued only  by  force  of  the  written  leases  made  ostensibly  with  hw 
authority.  It  would  be  a  fraud  to  assert  an  adverse  title  to  that  of 
the  tenants  who  had  performed  in  good  faith  upon  the  assumption 
that  her  agents  acted  with  her  approval  and  authority.  Thompson 
V.  Simpson,  128  N.  Y.  270,  28  N.  E.  627.  Her  ratification  could  have 
been  by  parol  (Newton  v.  Bronson,  13  N.  Y.  587),  even  were  the  princi- 
I)al  undisclosed  (Dykers  v.  Townsend,  24  K  Y.  57).  The  purchaser, 
this  defendant,  having  full  notice  of  the  claims  of  the  plaintiff,  has  no 
better  right  of  eviction  than  Mrs.  Constable  herself  would  have  had. 
It  would  be  a  perversion  of  the  commonest  rules  of  justice  to  allow 
her,  in  case  she  had  not  conveyed,  to  repudiate  the  act  of  her  husband 
and  Leahy.  Had  she  only  signed  the  deed  with  the  recognition  of  the 
plaintiff's  rights,  and  never  delivered  it,  still  the  ratification  would 
have  been  complete  by  her  signature.  It  does  not  require  a  delivered 
contract  to  comply  with  the  requirement  of  a  subscribed  note  or 
memorandum.  Welford  v.  Beazely,  3  Atk.  503  (Lord  Hardwicke). 
Let  judgment  go  in  favor  of  the  plaintiff  for  an  injunction,  with  ?500 
damages  for  the  disturbance  and  interference  with  the  plaintiff's 
possession,  in  which  damages  are  not  included  any  allowed  for  the 
proceedings  in  the  municipal  court;  with  costs,  also,  to  plaintiff. 
Ordered  accordingly. 


(34  Misc.  B«p.  260.) 

COLLINS  V.  AMEniCAN  NEWS  CO.  et  al. 

(Supreme  Court,  Si)eclal  Term,  New  York  County.    March,  1901.) 

1.  Nkwbpapbks— Refusal  to  Sell  to  Dkalbrs— Kioht  of  Action. 

A  complaint  In  an  action  by  a  news  dealer  allet^tng  that  an  asaodation 
of  publishers  ot  certain  New  York  papers  had  agreed  to  cut  off  his  supply 
unless  he  desisted  from  distributing  with  the  newspapers  circulars  calcu- 
lated to  malip  him  a  competitor  with  the  newspapers  In  the  business  of 
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adyertislQg  does  not  constitnte  a  canae  ot  action,  am  fhe  defendants  have 
a  riglit  to  refuse  to  sell  him  papers,  though  It  may  result  In  a  loss  to  com- 
plainant. 
8l  Breach  of  Contract— Compfjiikt. 

A  complaint  In  an  action  for  breach  of  contract  wlilch  alleges  that 
plalntltf  has  a  contract  with  defendant,  and  that  he  has  always  performed 
It  on  his  part,  whereby  defendant  was  to  deliver  to  him  at  an  agreed 
price,  and  upon  agreed  terms,  such  newspapers  as  he  may  order,  is  iu- 
Butlicient  as  a  statement  of  a  valid,  subsisting  agreement,  as  neither  the 
contract  price  nor  the  terms  are  stated,  nor  Is  It  shown  that  the  contract 
was  binding  on  the  other  party. 

Action  by  John  Q.  Collins  against  the  American  News  Company 
and  others.    Judgment  for  defendants  on  demurrer. 

Arthur  Pnrber,  for  plaintiff. 
Wallach  &  Cook,  for  defendants. 

aiLDERSLEEVE,  J.  The  complaint  avers,  in  substance,  that  the 
plaintiff  is  a  dealer  in  newspapers,  and  that  in  connection  with  the 
sale  of  his  papers  he  distributes  handbills  and  circulars,  using  the 
papers  as  a  medium  tiberefor;  that  the  Publishers'  Association,  one  of 
the  defendants,  is  composed  of  the  publishers  of  the  Sun,  Herald, 
World,  Times,  Press,  Brooklyn  Eagle,  and  the  Staats-Zeitung,  news- 
papers published  in  the  city  of  New  York;  that  these  publishers  work 
in  concert  under  the  direction  of  the  Publishers'  Association  in  mat- 
ters delegated  to  it  by  the  publishers;  that  the  business  of  the  defend- 
ant the  American  News  Company  is  selling  newspapers  at  whole- 
sale; that  the  Williamsburgh  News  Company  is  a  branch  of  the 
American  News  Company;  that  the  papers  in  question  are  sold  by 
their  publishers  to  dealers  through  distributing  contractors,  of  whom 
the  American  News  Company  is  one ;  that  the  plaintiff  purchases  his 
supply  of  papers  from  the  American  News  Company  through  the  Wil- 
liamsburgh News  Company;  that  he  has  a  contract  from  the  Amer- 
ican News  C!ompany,  through  its  branch,  the  Williamsburgh  News 
Company,  to  deliver  to  him  daily  such  papers  as  he  shall  order,  which 
contract  he  has  always  j)erfonned  on  his  part;  that  .with  intent  to 
deprive  the  plaintiff  of  his  right  to  carry  on  his  business,  and  of  his 
profits  therein,  the  publishers  have  confederated  and  agreed  to  coerce 
plaintiff  and  prevent  him  from  distributing  handbills  and  circulars 
with  his  papers,  and  have  directed  the  American  News  Company  not 
to  supply  papers  to  him  unless  he  shall  desist  from  such  distribution, 
and  sign  an  agreement  to  that  effect;  that  under  pressure  from  the 
publishers  the  American  News  Company  and  the  Williamsburgh 
News  Company  have  threatened  and  are  threatening  to  discontinue 
the  supply  of  their  newspapers  to  the  plaintiff  unless  he  shall  comply 
with  this  demand;  that,  if  the  supply  of  papers  to  plaintiff  should 
be  cut  off,  his  business  would  be  ruined,  and  he  be  compelled  to  give  it 
up;  and  that  he  is  without  adequate  remedy  at  law.  Defendants 
demur  to  the  complaint  on  the  ground  that  it  does  not  state  facts 
safiBcient  to  constitute  a  cause  of  action.  The  relations  existing  be- 
tween the  various  defendants  towards  each  other  are  not  very  defi- 
nitely stated  in  the  complaint,  but  it  is  reasonably  clear  that  the  re- 
lation existing  between  the  American  News  Company  and  the  Wil- 
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liamsburgh  News  Company  ia  that  of  principal  and  agent;  that  the 
relation  between  the  American  News  Company  and  the  Publishers' 
Association,  composed  of  the  publishers  of  the  various  papers,  is  that 
of  a  distributing  contractor.  Whether  the  pleader  used  the  terms 
"distributing  contractor"  as  importing  the  relation  of  buyer  and  seller, 
or  of  principal  and  agent,  between  the  American  News  Company  and 
the  publishers,  may  be  doubted.  But,  taking  these  terms  in  their 
ordinary  sense,  they  denote  one  who  has  contracted  or  undertaken  to 
distribute  the  papers  in  question  as  the  agent  of  the  publishers.  The 
plaintiff  proceeds  upon  one  of  two  theories,  tIz.  either:  First,  that 
he  has  a  valid,  subsisting  contract  with  the  American  News  Com- 
pany, as  principal,  for  supplying  him  with  papers,  and  that,  through 
the  interference  and  influence  of  the  publishers,  wrongfully  exercised, 
the  American  News  Company  is  about  to  break  their  contract  with 
him,  to  his  irreparable  injury;  or,  second,  that  his  contract  ia  with 
the  publishers,  through  the  American  News  Company,  as  their  agent, 
and  that  he  is  about  to  be  deprived  of  the  benefit  of  it  by  an  unlaw- 
ful conspiracy  on  the  part  of  the  publishers.  Regarding  these  the- 
ories, it  must  be  observed  that  either  of  them  must  depend  for  its  sup- 
port upon  the  existence  of  a  valid,  subsisting  contract  for  supplying 
the  plaintiff  with  papers.  But  the  complaint,  upon  the  most  liberal 
construction  of  its  averments,  and  allowing  every  intendment  by  way 
of  reasonable  inference  in  its  favor,  fails  to  state  such  an  agreement 
All  that  it  contains  on  this  subject  is  that  the  plaintiff  "has  a  con- 
tract from  the  American  News  Company,  through  its  branch,  the  Wil- 
liamsburgh  News  Company,  to  deliver  to  him,  from  day  to  day,  at  an 
agreed  price  and  upon  agreed  terms,  such  newspapers  as  be  shall  and 
may  order  from  it,"  and  that  he  has  always  performed  this  contract 
on  his  part.  This  is  wholly  insuflBcient  as  a  statement  of  a  valid. 
presently  subsisting  agreement.  Assuming  that  the  ^Vmerican  News 
Company  agreed  to  sell  papers  to  the  plaintiff,  it  does  not  appear  that 
the  plaintiff  ever  bound  himself  to  the  American  News  Company  by 
agreeing  to  take  the  papers  and  pay  for  them;  and,  if  he  did  not,  the 
contract  was  wanting  in  mutuality  and  without  consideration.  Nor 
is  it  shown  when  the  contract  was  made,  nor  how  long  it  was  to  con- 
tinue. Hence,  for  aught  that  appears,  if  there  ever  was  a  valid  agree- 
ment between  the  plaintiff  and  the  American  News  Company,  it  may 
have  terminated  before  this  suit  was  commenced.  So,  also,  as  to  the 
performance  of  the  contract  by  the  plaintiff.  As  its  terms  are  not 
stated  otherwise  than  that  the  price  and  terms  were  "agreed,"  the 
court  cannot  determine  whether  the  plaintiff  has  performed  the  con- 
tract or  not.  If  the  contract  is  indefinite  as  respects  its  duration,  it 
may,  of  course,  be  terminated  at  the  pleasure  of  either  party. 

The  complaint  is  fatally  defective  in  the  respects  thus  indicated. 
Moreover,  it  is  without  equity.  The  plaintiff's  whole  grievance  is 
that  the  publishers  of  six  daily  newspapers  in  New  York  have  "con- 
federated" together  to  demand  that  he  desist  from  distributing  hand- 
bills, etc.,  under  pain  of  having  his  supply  of  papers  cut  off  if  he  re- 
fuse so  to  do.  The  defendants  are,  to  all  intents  and  purposes,  a 
unit  in  interest,  though  they  appear  under  different  names,  and  seem- 
ingly in  different  relations.    As  we  have  seen,  the  American  News 
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Company  is  a  diatributing  contractor  emplojed  by  the  publishers, 
having  tiie  Williamsbnrgh  Ifews  Company  as  one  of  its  branches,  and 
the  Publishers'  Association  is  composed  of  the  publishers  of  the  dif- 
ferent newspapers,  so  that  for  all  essential  purposes  this  suit  is  to  be 
regarded  as  one  between  the  plaintiff  and  the  publishers  of  the  sev- 
eral newspapers.  But,  if  it  were  otherwise,  and  the  American  News 
Company  were  the  purchaser  from  the  publishers  of  the  papers  sup- 
plied to  the  plaintiff,  I  think  the  principle  of  decision  would  be  the 
same.  The  question  presented  is,  do  the  publishers  propose  to  do 
anything  unlawful,  in  directing  the  American  News  Company  to  dis- 
continue the  sale  of  papers  to  the  plaintiff  unless  he  shall  desist  from 
Dsing  them  as  a  medium  for  the  distribution  of  circulars,  handbills, 
etc.?  The  plaintiff's  counsel  argues  very  earnestly  for  the  liberty  of 
every  citizen  to  conduct  his  business  in  his  own  way,  and  supports 
his  position  by  apposite  authorities.  His  doctrifie  is  sound.  It  is  a 
fundamental  constitutional  principle  of  universal  application.  Its 
operation,  also,  is  mutual,  and  pertains  as  much  to  the  publishers  and 
their  business  as  to  the  plaintiff  and  his  business;  and  the  defend- 
ants, lawfully  conducting  their  business,  have  the  right  to  determine 
the  policy  they  will  pursue  therein,  and  the  persons  with  whom  they 
will  deal.  The  fact  that  the  publishers  have,  in  the  language  of  the 
complaint,  "confederated"  to  discontinue  plaintiffs  supply  of  papers 
■unless  he  shall  agree  to  desist  from  using  them  as  a  medium  of  dis- 
tributing handbills,  etc.,  does  not  aggravate  their  conduct  towards 
the  plaintiff.  What  any  publisher  could  lawfully  do  individually,  all 
the  publishers  may  lawfully  combine  to  do.  There  is  no  charge  in  the 
complaint  of  malice  or  oppression,  and  it  does  not  appear  that  the  act 
contemplated  by  the  publishers  is  in  itself  unlawful  or  malicious.  It 
is  true  that  the  complaint  makes  the  bald  charge  of  confederation  or 
conspiracy  against  the  defendants,  but  there  is  no  peculiar  force  or 
spell  in  those  words,  when  used  in  a  pleading,  independently  of  facts 
which  show  the  animating  motive  in  a  given  case  to  be  unlawful.  It 
must  be  assumed,  therefore,  in  the  absence  of  specific  allegations  to 
the  contrary,  that  the  defendants'  motive  is  a  lawful  one.  By  rea- 
sonable intendment,  the  defendants  seek  not  to  injure  the  plaintiff, 
but  to  protect  themselves  by  preventing  him  from  making  such  use 
of  their  publications  as  shall  make  him  a  competitor  with  them  in  the 
business  of  advertising.  In  this  they  are  deeply  interested,  for  it  is  a 
matter  of  common  knowledge  that  the  business  of  newspaper  publish- 
ing depends  for  its  profit  almost  entirely  upon  the  revenue  derived 
from  its  advertising  patronage.  This  is  not  the  case — of  which  there 
are  many  examples  in  the  books — of  strangers  maliciously  intermed- 
dling in  matters  between  other  parties  which  do  not  concern  them. 
The  question  here  is,  in  substance,  if  not  in  form,  between  the  plain- 
tiff and  the  publishers.  Curran  v.  Galen,  152  N.  Y.  33,  46  N.  E.  297, 
37  L.  R.  A.  802,  cited  by  the  plaintiff's  counsel,  is  distinguishable  in 
the  fact  that  the  wrong  there  complained  of  was  the  meddlesome  in- 
terference of  outside  third  parties  between  an  employ^  and  his  em- 
ployer. Park  &  Sons  Co.  v.  National  Wholesale  Druggists'  Ass'n, 
30  App.  Div.  508,  52  N.  Y.  Supp.  475,  also  cited  by  plaintiffs  coun- 
sel, decided  nothing  to  the  point.  That  case  arose  on  an  appeal  from 
69  N.Y.S.- 
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an  order  striking  oat  certain  allegations  of  the  complaint.  No  ques- 
tion of  the  sufUciency  of  the  complaint  to  constitute  a  cause  of  action 
was  involved  or  discussed. 

As  plaintiff's  counsel  argues,  the  plaintiff's  business  of  dis^ibuting 
handbills  with  his  papers  is  entirely  lawful,. and  one  with  which  no 
one  can  rightfully  interfere.  Bat  interference  and  assistaAce  are  two 
different  things.  The  defendants  do  not  propose  to  mterfere  with 
plaintiff's  business.  They  merely  refuse  to  aid  him  in  it  by  allowing 
him  to  use  their  papers  as  a  means  of  circulating  bandbiUs  to  the 
iojuiy  of  their  advertising  basiDess.  The  plaintiff  virtually  takes  the 
selfish,  onesided  view  that,  since  his  business  is  lawful,  the  defend- 
ants must  aid  him  in  it,  so  far,  at  least,  as  to  sell  him  their  papers, 
even  if  it  be  to  their  own  hurt,  so  long  as  it  is  to  his  profit,  lliere 
is  no  view  of  the  case  in  which  it  can  be  said  that  the  defendants  have 
been  guilty  of  a  conspiracy  in  restraint  «<  trade;  nor  is  there  any- 
thing like  dictation  on  the  part  of  the  publishers  as  to  the  manner  in 
which  the  plaintiff  shall  conduct  his  basiness.  They  umply  say,  as 
they  have  a  right  to  say,  arbitrarily  if  they  choose,  that  they  will  not 
sell  their  papers  to  the  plaintiff.  Dovbtless  the  diflcontinnanoe  of  a 
supply  of  papers  to  the  plaintiff  will  seriously  injure  him  in  his  busi- 
ness; and,  on  the  other  hand,  to  continue  that  supply  will  to  some 
extent,  at  least,  be  an  injury  to  the  publishers.  Suppose,  for  example, 
the  paper  manufacturers  from  whom  these  publishers  obtain  their  sup-  . 
ply  of  paper  should  combine  and  agree  tiiat,  because  of  the  economic 
or  political  princ^des  advocated  by  the  papers  in  question,  to  which 
they  were  opposed,  they  would  not  sell  the  publishers  any  more  paper; 
and  suppose,  further,  that  those  manufacturers  were  the  cmly  oues 
who  could  furnish  the  paper  required  by  those  {wblishecs,  and  that 
the  consequences  of  such  refusal  would  be  to  cause  the  publishers 
very  great  pecuniary  loss;  would  it  be  within  the  power  of  any  court, 
in  the  absence  of  some  binding  agreement,  to  compel  the  manufac- 
turers to  sell  their  paper  to  the  publishers?  Assuredly  not.  There  is 
no  place  in  any  system  of  jurisprudence  yet  devised  for  the  piinciple 
that  a  man  may  be  compelled  to  sell  his  goods  or  Ms  labor  to  one 
with  whom  he  does  not  wish  to  deal,  merely  because  his  refusal  to  do 
so  may  cause  loss  to  him  who  wants  them.  The  foregoing  conclusions 
will  be  found  to  be  amply  sustained  by  the  following  authorities: 
Lewin  v.  Light  Co.  (C.  C.)  81  Fed.  904-906;  Steamship  Co.  v.  Mc- 
Gregor, 23  Q.  B.  DiT.  598-615;  Macauley  v.  Tierney,  19  B.  L  265- 
263,  33  Atl.  1,  37  L.  R.  A.  455;  Allen  t.  Flood  [1898]  App.  Cas.  1; 
Reynolds  v.  Association,  30  Misc.  Bep.  709,  63  N.  Y.  Supp.  303. 

Judgment  for  defendants  on  demurrer,  "with  costs,  with  leiave  to 
plaintM  to  amend  on  payment  of  costs. 
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^IQELOV  ▼.  BIQELOW. 

(Supreme  Cowt  Special  Toim.  New  Xocfc  Gowty.    tf»r«l).   1991^ 

1.  Divorce— EviDEHCB—lDENTtTT. 

Eyldenoe  of  an  eyewitness  of  aduUery  of  defendant,  wbo  atatad  tbAt 
be  waa  acquainted  wttb  ber,  and  tbac  be  IdeoUQed  biar  Ojoip  ft  Pbo^ 
grapb  IdentiOed  by  ber  busbjand.  1$  Insufficient  tp  8iist9i9  a  decr^  ,i|7itbQiit 
fuitber  evldei)!^  ,8B  to  the  cfrcumstances  upder  which  the  wltneps  ma^ 
the  acquaintance  of  defendant,  and  other  evidence  as  to  ber  Identity." 

%  Samb— Service  ow  Pkqcess. 

"Where  tbe  server  oi^  f  anmmons  on  defendant  in  divorce  testified  to 
IdentUyiog  ber  from  a  pbotograpb  wblcb  plaintiff  bad  staixd  waa  tbe 
pbotograeb  of  defeodant,  jvcb  evidence  la  insufficient  aijd  £be  pbotogi^apfi 
abonld  be  Identified  by  aome  otb^r  piifBfia  ^efi  f c^^fttje^  wltb  ^^fend^itt. 

Action  by  Albert  A.  Bigelow  against  Lanra  C.  Bigelow  for  diTorce. 
Eridence  held  insnfflcient,  and  cause  restored  to  calendar. 

Samuel  L  Feign8on,ior  plaintiff. 

aiLDEBSLEETVE,  J.  The  evidence  of  adultery  in  this  case,  which 
H  an  UQConteated  divorce  case,  is  that  the  witness  Dobbins  went 
with  the  plaintiff,  who  is  the  husband,  onto  tbe  fire  escape  of  plain- 
tiff's flat  at  No.  10  West  Ninety-Ninth  stneet,  pn  October  p,  1900, 
aboBt  12  oi'olo^ — whetlier  noon  or  midniglit  does  not  appear, — end 
saw  defendant  in  bed  with  a  man,  not  the  plaintiff,  and  that  defend- 
ant («w  thooi,  jumped  out  of  bed,  and  ran  into  ^ot^r  rooip.  The 
witneas'  acquaintance  with  defendant  and  knowledge  ot  her  identity 
are  not  wery  clearly  stated.  He  is  aeiked:  "Q.  A^e  ypu  aJLpo  ^quaint- 
ed  with  Laura  C.  Bigelow,  the  wife  of  said  Albert  A.  Bigelow,  who  jy 
the  defendant  in  this  action?  A.  Yes,  sir."  He  is  t^e^  ^ho^n  a 
photograph,  which  the  plaintiff  had  previously  identified  ^  that  of 
his  wife,  the  defendant,  and  he  says  he  recognizes  the  said  photo- 
graph as  that  of  the  defendant.  Ilie  identificatipp  of  the  phpto^ph 
of  a  defendant  by  a  plaintiff  in  an  opcontested  divorce  c^se  is  only  of 
value  wh«n  corroborated  by  other  testin^ooy.  I  think  the  witness 
Dobbins  should  have  shown  under  what  circumstances  he  made  the 
acquaintance  of  the  defei;kdant,  and  wha,t  knowledge  he  h^d  of  tlie 
defendant's  identity.  The  evidence  of  the  witness  McClelland  if)  not 
at  all  conclusive  as  to  the  defendant's  adultery,  although  in  a  meas- 
ure tending  to  strengthen  the  other  evidence  on  this  point.  As  to 
the  service  of  the  summons  and  complaint  upon  the  defendant,  a 
derk  in  the  ofiQce  of  Mr.  Samuel  L  Ferguson,  the  plaintiff's  attpmey, 
swears  that  he  recognized  thje  defendant  from  a  photograph  that  ]ae 
had  with  him;  but  what  photograph  does  not  appear  from  bi^  testi- 
mony, as  he  does  not  mention,  nor  is  he  asked,  whether  or  not  the 
photograph  was  the  one  which  had  ifeen  identified  by  the  plaintiff  as 
that  of  defendant  The  witness  then  asked  the  woman  "if  she  was 
Lanra  C.  Bigelow,"  and  she  said,  ""Yea."  He  then  testified  as  fol- 
lows: '^  said,  'This  is  a  summons  and  complaint  in  an  action  that 
your  husband  is  bringing  against  you  for  absolute  divorce.'  She 
said,  Does  he  ^ean  bi^iness,  ^nd  how  long  will  it  take  to  get  the 
decree?*    Q.  Anythii^  else?    A.  That  she  was  gl^d  to  ^t  it"    la 
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his  affidavit  of  regularity,  handed  up  at  the  trial,  and  received  L» 
evidence,  the  witness,  after  stating  the  service,  swears  as  follows; 
'That  this  deponent  knew  the  person  so  served  to  be  the  defendant 
!n  the  above-entitled  action,  she  having  admitted  the  same  to  him  at 
the  time  when  she  was  served  with  the  summons  and  complaint ;  that 
this  deponent  stated  to  the  defendant,  at  the  time  he  served  her, 
the  object  of  this  action."  It  seems  to  me  that  the  photograph  from 
which  tbe  server  recognized  the  defendant  should  have  been  produced 
in  evidence,  and  identified  by  some  one  (other  than  plaintiff)  who  was 
well  acquainted  with  the  defendant.  The  cause  will  be  restored  to 
H»  calendar,  and  an  opportunity  given  to  the  plaintiff  to  supply  the 
deAciencies  in  the  evidence  above  indicated.  Hand  up  an  order  pla- 
cing it  upon  the  calendar  for  March  13th. 
Order^  accordingly. 

— 

(S4  Misc.  Rep.  288.) 

In  l«  RBICHKinrS  ESTATBl 

(Sarrogate'8  Oourt,  Suffolk  County.    March.  1901.) 

AntnTUTRATTON— LKTTKIta  TO  WiFK. 

Letters  of  administration  on  the  estate  of  an  intestate  hasband  wlU  not 
be  refused  a  snrviving  wife,  primarily  entitled  to  administer,  because  she 
has  for  some  yean  been  occasionally  addicted  to  the  use  of  intoxicatlnir 
Uqaors,  such  use  not  being  habitual  and  such  aa  to  render  the  applicant 
incompetent  to  perform  her  duties. 

Application  of  Qeorge  L.  Beichert,  son  of  Charles  G.  Beichert,  de- 
ceased, for  letters  of  administration^  and  counter  application  by 
Elizabeth  Reichert,  widow  of  deceased.  Application  of  widow  grant- 
ed. 

Patrick  J.  O'Beime,  for  petitioner. 

George  C.  Hendrickson  (Thomas  Young,  of  counsel),  for  widow. 

PETTY,  8.  The  deceased  was  a  resident  of  this  county,  and  left, 
him  surviving,  a  widow  and  four  children ;  two  being  adult  sons,  one 
an  adult  daughter,  and  one  an  infant  daughter.  Upon  a  petition  filed 
by  the  son  George,  and  concurred  in  by  tile  remaining  adult  son  and 
the  adnlt  daughter,  a  citation  was  issued  to  the  widow,  and  upon  the 
return  day  thereof  she  files  a  counter  application  that  letters  be  is- 
sued to  her.  This  is  opposed  by  the  petitioner  on  the  statutory 
ground  of  improvidence  and  habitual  drunkenness.  But  little  testi- 
mony was  offered  as  to  improvidence,  and  such  testimony  was  suffi- 
ciently rebutted  to  dispose  of  this  question.  The  issue  in  the  case  is 
that  of  drunkenness.  Testimony  was  offered  to  show  that  she  had 
been  so  addicted  to  the  use  of  intoidcating  liquors  for  a  number  of 
years  as  to  disqualify  her  for  such  appointment.  That  considerable 
of  such  testimony  is.  damaging  cannot  be  denied.  It  appears  that 
various  witnesses  had  seen  her  intoxicated  at  different  times,  both  in 
public  and  in  private,  and  that  she  had  admitted  to  them  that  she  had 
the  drinking  habit.  It  even  appears  that  she  had  at  times  visited 
saloons,  both  attended  and  unattended,  for  the  purpose  of  obtaining 
liquor.  Ihe  petitioner  was  allowed,  for  the  purpose  of  showing  the 
faitoxication  to  be  habitual,  to  go  back  a  number  of  ^ears,  in  some 
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instances  going  back  as  far  as  1887,  and  witnesses  have  testified  to 
manj  lapses  from  ttie  patti  of  sobriety  during  that  period.  It  is  to 
be  remembered,  however,  ttiat  it  is  not  intoxication  which  disbars 
one  otherwise  qaaiified  from  receiving  letters  of  administration.  The 
'question  is  not  whether  an  applicant  has  been  addicted  to  the  use 
of  intoxicating  liquors,  nor  even  whether  she  is  so  addicted  at  the 
present  time.  It  is  a  common  thing  for  men  of  prominence  and  re- 
liability to  drink  when  they  see  fit.  Nor  do  their  actions  in  this  re- 
gard prevent  them  fr(»u  filling  positions  of  trust  and  responsibility 
ably.  It  is  only  when  their  habits  of  drink  are  carried  so  far  as  to 
cloud  the  brain  and  weaken  their  respect  for  honesty  and  integrity 
that  the  courts  are  called  upon  to  take  cognizance  of  their  use  of 
liquor.  Courts  have  always  been  lenient  with  those  having  the  liq- 
uor habit.  Thus  a  man  may  make  a  valid  will,  though  an  habitual 
drunkard,  and  though  he  be  at  the  very  time  of  its  execution  under 
the  influence  of  drink,  provided  only  that  his  brain  be  not  so  clouded 
as  to  prevent  a  knowledge  by  him  of  his  act.  Peck  v.  Gary,  27  N.  Y. 
9;  Van  Wyck  v.  Brasher,  81  N.  Y.  260;  In  re  Reed  (Sur.)  20  N.  Y. 
fiupp.  91;  In  re  Woolsey's  Will,  17  Misc.  Rep.  547,  41  N.  Y.  Supp. 
263.  Moreover,  it  is  only  for  the  statutory  cause  that  a  person  en- 
titled to  letters  may  be  excluded  (In  re  Cutting,  5  Dem.  Sur.  466; 
McMahon  v.  Harrison,  6  N.  Y.  448;  Emerson  v.  Bowers,  14  N.  Y. 
449),  and  that  cause  is  not  intoxication,  but  such  intoxication  as  to 
render  the  applicant  incompetent  to  execute  the  duties  of  the  trust 
<Code  Civ.  Proc.  §  2661).  The  intoxication  must  be  habitual  (In  re 
Manley,  12  Misc.  Rep.  472,  34  N.  Y.  Supp.  258),  and  it  has  even  been 
held  that  to  disqualify  the  applicant  the  facts  must  be  such  as  would 
warrant  a  jai^  in  finding  habitual  drunkenness.  Elmer  v.  Kechele, 
1  Redf.  Snr.  472.  The  testimony  will  not  warrant  such  finding  in 
this  case.  The  widow  appears  as  a  witness,  and  denies  many  of  the 
jstatements  of  witnesses  for  the  petitioner,  and  some  of  the  statements 
of  witnesses  for  the  petitioner  were  explained  on  cross-examination. 
Moreover,  a  comparison  of  the  various  parts  of  the  testimony  shows 
this  sigularity :  that,  the  nearer  we  approach  to  the  present  time, 
the  fewer  the  lapses  become,  until  it  can  now  be  said  beyond  question 
that  her  use  of  liquor  is  not  so  habitual  as  to  bar  her  from  her  stat- 
utory right.  Occasional,  or  even  frequent,  instances  of  intoxication 
will  not  bar  an  applicant  from  letters  of  administration,  unless  it  be 
clearly  shown  that  as  a  result  thereof  the  estate  would  be  endangered. 
The  danger  must  also  be  shown  to  be  a  present  one.  With  past 
lapses,  except  in  so  far  as  they  are  evidence  of  present  condition,  we 
have  no  concern,  and  for  future  breaches  those  aggrieved  thereby  have 
ample  remedy,  for  which  this  court  is  always  open.  The  law  looks 
only  to  the  safety  of  the  estate  and  the  proper  administration  of  the 
same,  not  to  the  moral  or  mental  qualities  of  the  administrator. 
With  the  former  assured,  the  latter  become  immaterial.  I  therefore 
hold  that  sulBcient  cause  has  not  been  shown  to  warrant  a  denial  of 
the  application  of  the  widow,  and  same  must  be  granted  upon  filing 
the  proper  security.  Applications  for  costs  herein  to  me  made  on 
«ight  days'  notice.  Decree  to  thereafter  enter. 
Application  of  widow  granted. 
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B1AROOLIE8  T.  HRNST. 

(City  Court  of  New  Tork,  Genenl  Term.    Marcli  28.  1901.) 

OMnm— AtrrHosiTT  to  Btay  ExactiTtoir.  ^       ^ 

Code  QlT.  Proc.  |  772,  providing  that  an  order  may  be  made  out  of  conn, 
and  without  notice,  by  a  Justice  of  the  supreme  court,  etc..  "excfept  to 
4tay  proceedlnga  after  veract,"  And  section  1006,  proTldln;^  tMt  entry  of 
Judgment  and  proceedings  to  enforce  It  are  not  "swyed"  by  an  exceptloA. 
motion  for  new  trlat,  etCn  nnlesB  an  ordei?  for  mi^  stay.  Is  procured,  both 
of  which  sections  are  made  applicable  to  the  city  court  by  section  3347, 
aubds.  4,  6k  7,  recognize  the  power  of  the  ci^  court  to  ^y  uie  execatKAk 
ot  its  own  Jtadgments  without  an  ntadertaklhg. 

Appeal  from  Bpecial  ternl. 

Action  by  Peric  MargoKes  against  Max  Ernst.  From  an  ord^r 
vacating  execution,  plaintiff  appeals.    Affirmed. 

Argued  before  McOARTHT,  SCEUCHMAN,  and  DSLEHANIT, 
JJ. 

Moses  Felten6tein,  for  appellant. 
HorWitz  &  Somnda,  for  respoiident. 

SOHUCHMAH,  J.  This  id  an  appeal  by  the  platttliT  fftom  an  orfler 
made  at  special  term  yacating  and  setting  aSide  an  execution  in  favor 
of  the  plaintiff  herein  and  against  the  defendant  on  the  ground  that 
the  same  had  been  issued  ih  violation  of  a  Stay  granted  by  the  justice 
at  the  trial  term.  The  Stay  was  for  SO  days,  and  after  20  days  the 
execution  was  issued.  Tiie  appellant  raises  the  point  "that  a  justice 
of  the  city  court  Is  without  jurisdiction  to  grant  a  stay  after  rendi- 
tion of  verdict  without  an  undertaking,  and  such  a  stay  ^Irtn  granted 
is  a  nullity."  This  point  is  untenable.  This  court  has  saCh  jurisdic- 
tion. Granger  v.  Craig,  85  N.  Y.  619 ;  Carter  v.  Hodge,  150  K.  T.  532, 
537,  44  N.  E.  1101;  Alfaro  v.  Davidson,  39  N.  t.  Snper.  Ct.  408. 
The  power  of  a  court  to  stay  the  execut^oii  6f  its  owh  jiidgttenta  is 
recognized  by  the  Code.  See  sections  772  and  1005.  Both  sections 
are  made  applicablfe  to  the  city  court  l^  section  3347,  snbds.  4,  6,  7. 

Order  appealed  from  is  affirmed,  with  costs  and  disbtirdementft. 
All  concur. 

(84  Miec.  Bep.  89S.) 

MULLEN  V.   COHEN  et  «1. 

(City  Court  of  New  tork,  General  Term.    Mdrch  28,  1901.) 

WSriTBir   C0NTRACT-^8PKCIFt0ATlO*8— EXTRTNSIC   EVIDENCE. 

Where  plaintiff  sued  for  labor  and  materials  furnished  in  addition  to  the 
requirements  of  a  written  contract,  which  he  Introdiic^d  in  evidence,  and 
which  referred  to  "drawings  and  specifications  hereunto  anneifed,"  but 
nothing  was  annexed,  a  paper  offered  by  the  defendant,  purp<ftting  to  con- 
tain the  specifications  referred  to  In  the  contract,  was  impropeiiy  ex- 
eluded. 

Appeal  from  trial  term. 

Action  by  John  J.  Mullen  against  Harris  CJoheh  and  others.  From 
a  judgment  in  favor  of  the  plaintiff,  and  from  ah  order  denying  a  new 
trial,  defendants  appeal.    Beversed. 
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Argued  before  McCAETHY,  P.  J.,  and  8CHITCHMAN  and  DELS. 
HANTY,  JJ. 

Benno  Loewy,  for  ai^llanlB. 

Geriy  Franenthal  (Louis  J.  Vorbaua^  «f  eooiuel),  for  reqjoadent 

DELEHANTT,  J.  In  this  action  the  plaintiff  sought  to  recover  a 
Imlance  which  he  claimed  was  doe  him  under  a  writtai  contract  for 
work,  labor,  and  services  performed  and  materials  furnished  to  the 
defendasnts  herein.  The  evidence  is  uadi^uted  that  in  the  month  of 
February,  1899,  the  defendants,  Harris  and  Abraham  Clohfin,  c«mr 
p«eiag  the'  firm  of  H.  Cohen  &  Bro.,  and  the  plaintiff  herein,  entered 
into  a  written  agreement  whereby  the  latter  bound  himself  to  do  cer- 
tain phunbing  work  on  a  building  of  the  former,  agreeatdy  to  the 
drawings  and  specifications  therefor,  duly  prepared  by  the  latter'* 
architect.  The  laajor  part  of  the  amount  in  controversy  is  due,  ac- 
cording to  the  theory  of  the  plaintiff,  for  "extra"  woris,  or  work  and 
materials  not  inclnded  in  the  contract  in  question,  The  only  defend- 
ant served,  Harris  Cohen,  contended  on  llie  trial  that  the  plaintiff's 
claim  was  embraced  within  the  contract  and  specUQcations,  and  that, 
therefore,  he  was  in  no  way  indebted  to  him  on  accoont  thereof.  The 
disputed  questions  were  submitted  to  the  jury,  and  from  their  verdict, 
finding  for  plaintiff  in  the  full  amount,  this  appeal  is  taken,  and  vari- 
ous grounds  are  urged  for  the  reversal  of  the  judgment  entered  there- 
on. The  principal  one  assigned  as  error  is  the  exception  to  the  ex- 
clusion of  the  specifications  offered  by  the  defendants.  The  plaintiff 
had  previously  put  in  evidence  the  contract,  which  specifically  re- 
ferred to  "drawings  and  specifications  •  •  •  signed  by  the  said 
parties,  and  hereunto  annexed";  but  nothing  was  annexed,  nor  was 
any  attempt  made  by  plaintiff  to  introduce  any  kind  of  a  specification- 
The  contract  itself  did  not  specify  the  work  to  be  performed,  and  the 
issue  to  be  decided  was  whether  certain  hot-water  work  done  by  plain- 
tiff on  the  building  in  question  was  within  the  contract  mentioned, 
or  extra  work  ordered  by  defendants.  It  became  necessary,  therefore, 
to  inquire  concerning  the  drawings  and  specifications  intended,  for 
which  purpose  resort  had  to  be  taken  to  extrinsic  evidence.  St.  John 
V.  Potter  (Com.  PL)  19  N.  Y,  Supp.  230.  The  defendants'  offer  in  evi- 
dence of  a  paper  purporting  to  be  the  specifications  relating  to  the 
building  in  question,  and  mentioned  in  the  contract  which  Abraham 
Cohen,  one  of  the  firm,  and  Benjamin  Cohen,  a  clerk  thereof,  testified 
was  shown  plaintiff,  and  from  which  his  estimate  was  made  upon 
which  the  contract  was  based,  was  proper,  and  its  rejection  by  the 
trial  court  under  the  defendants'  objection  and  exception  a  reversible 
error.  If  admitted,  it  would  have  shown  that  the  work  in  question 
was  included  in  the  contract,  and,  if  the  jury  believed  it  to  be  the 
paper  intended  to  be  "signed  and  annexed"  to  the  contract,  its  ver- 
dict undoubtedly  would  have  been  different  from  the  one  recorded. 
This  case  is  not  unlike  Wegener  v.  Butler,  7  Misc.  Rep.  17,  27  N.  Y. 
8upp.  350,  where,  in  a  similar  action  to  this,  it  was  held  that  the  ex- 
clusion of  the  specifications  on  defendant's  offer  in  effect  prevented 
him  from  showing  what  the  contract  was.    For  the  error  committed 
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in  excluding  the  written  instrument  offered  by  the  defendant,  a  new 
trial  must  be  granted,  and,  having  reached  that  conclusion,  it  is  un- 
necessary to  discuss  the  other  exceptions  in  the  record. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellants 
to  abide  the  event.    All  concur. 


PINLAT  V.  HETWAHD. 
(City  Coort  of  New  York,  General  Term.    March  28,  1901.) 

1.  Btidbncb— Note  as  Patmbnt. 

Where  a  debtor  turns  over  a  note  payable  to  him  to  his  creditor.  It  will 
be  presumed  that  it  Is  not  taken  in  payment,  and  the  burden  is  on  the 
debtor  to  establish  such  fact  In  an  action  against  him  to  recover  on  the 
debt 

t.  Same— SnrKiciENCY  of  Evidence. 

Defendant  introduced  evidence  that  the  claim  against  him  sued  on  had 
been  given  to  a  local  attorney  for  collection,  who  had  sent  it  to  a  for- 
eign attorney,  by  whom  the  claln>  was  settled  with  him  for  part  cash  and 
a  note  executed  by  third  persons.  The  local  attorney  testified  that  he  did 
not  authorize  the  foreign  attorney  to  make  such  settlement,  and  that  he 
received  the  money  and  notes,  and  turned  the  same  over  to  plaintiff. 
BeU  not  suflSclent  to  show  that  the  note  was  received  in  payment  of  the 
debt 

Appeal  from  trial  term. 

Action  by  Ellen  Laracy  Finlay  against  Millie  Heyward.    From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 
Argued  before  McCARTHY,  P.  J.,  and  SCHUCHMAN,  J. 

Albert  B.  Kerr,  for  appellant. 
Robert  Davidson,  for  respondent. 

McCarthy,  p.  J.  in  this  cause  the  defense  is  payment  This 
being  an  affirmative  defense,  the  defendant  (appellant)  was  bound  to 
establish  it  by  what  is  known  as  a  preponderance  of  evidence.  De- 
fendant attempts  to  establish  this  by  showing  that  plaintiff  gave  the 
claim  in  suit  to  the  attorney  Davidson,  in  New  York,  for  collection, 
who  sent  it  to  the  lawyer  Homer,  in  Denver,  Colo.,  for  collection,  and 
who  settled  the  claim  by  the  payment  of  some  cash  and  a  note  for 
|500  of  defendant's  brothers,  A.  L.  Roeder  and  D.  B.  Roeder.  The 
attorney  Davidson  testified  that  he  never  authorized  Horner,  the  law- 
yer at  Denver,  Colo.,  to  settle  the  claim  in  any  other  way  than  in  cash, 
and  that  he  received  two  small  checks  and  the  five  hundred  dollar 
note,  signed  by  A.  L.  and  D.  R.  Roeder,  to  the  order  of  K.  and  E. 
Laracy;  that  he  turned  the  money  and  the  above  note  over  to  K. 
and  E.  Laracy;  but  he  failed  to  testify  how  much  the  checks  were, 
or  how  much  money  he  turned  over.  The  note  being  given  for  a 
precedent  debt,  the  presumption  is  that  it  was  not  taken  in  payment, 
and  the  burden  of  proof  is  on  the  defendant  that  it  was  taken  in  that 
way.  Hall  v.  Stevens,  116  N.  Y.  206,  22  N.  E.  374,  5  L.  R.  A.  802. 
This  defendant  failed  to  do,  and  failed  to  adduce  sufficient  evidence  in 
regard  to  the  defense  of  payment  to  warrant  the  court  to  submit  it 
to  the  jury.    It  is  immaterial  how  much  money  the  two  checks  hereto- 
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fore  spoken  of  represented,  for  no  question  is  made  here  tiiat  the 
money  represented  to  them  has  not  been  allowed  and  credited  to  the 
defendant.  It  is,  however,  undisputed  that,  besides  the  two  small 
checks  as  above,  the  f  500  note  was  given  at  the  same  time  in  settle- 
ment, and  plaintiff  only  snes  here  for  the  snm  of  $400.  We  think 
substantial  justice  has  been  done  by  the  verdict  rendered.  The  note 
was  not  put  in  evidence,  nor  was  there  any  secondary  evidence  of  its 
contents  offered.  It  appears  to  be  made  to  plaintiff's  order,  and  was 
not  used  by  plaintiff,  and  is  still  in  plaintiff's  hands.  It  is  past  doe, 
and  no  innocent  person  or  party  seems  to  have  it. 
Judgment  is  affirmed,  with  costs. 

SOUUCHMAIT,  J.,  concurs. 


MANHATTAN  BRICK  &  TEBBA-GOTTA  CO.  ▼.  GLARK. 

(City  Court  of  New  Yoric,  General  Term.    March  26,  1901.) 

Flbadiko — Anbweb — General  Denial — Special  Defehbe — Admisbioni. 

Plaintiff  sued  defendant  for  a  balance  for  goods  sold  and  delivered. 
The  answer  admitted  that  plaintiff  was  a  corporation,  but  denied  the  rest 
of  the  allegations  of  the  complaint,  and  set  up  as  a  special  and  separate 
defense  that  M.,  who  claimed  to  be  doing  business  imder  the  name  of 
plaintiff,  sold  to  defendant  certain  goods,  and  that  defendant  paid  to  M. 
a  certain  amount  on  account,  which  left  a  balance  due  of  $993,  against 
which  the  defendant  had  a  counterclaim  of  $1,400  for  money  loaned  to 
M.  field,  that  the  allegation  In  the  separate  defense  was  not  an  admis- 
sion that  $993  was  due  plaintiff,  since  after  the  general  denial  the  burden 
was  on  plaintiff  to  show  a  sale  and  delivery  of  the  goods,  and  the  allega- 
tion In  defendant's  separate  answer  could  not  be  construed  aa  an  admis- 
sion, as  against  the  general  denlaL 

Appeal  from  trial  tern). 

Action  by  the  Manhattan  Brick  &  Terra-Cotta  (Company  against 
Nathan  E.  Clark.  From  a  judgment  in  favor  of  plaintiff,  and  from 
an  order  denying  a  new  trial,  defendant  appeals.    Beversed. 

Argued  before  SOHUCHMAH  and  DELEHANTY,  JJ. 

Franklin  Bien,  for  appellant. 
James  F.  Mack,  for  respondent, 

SCHUOHMAN,  J.  The  action  was  brought  to  recover  the  balance 
due  for  goods  sold  and  delivered  by  the  plaintiff  to  the  defendant. 
The  answer  admits  that  the  plaintiff  is  a  corporation,  by  not  denying 
the  allegation  of  the  complaint  in  that  regard.  The  answer  then  sets 
up  a  general  denial  of  the  two  causes  of  action  alleged  in  the  com- 
plaint. The  answer  further  sets  up  a  separate  and  distinct  defense, 
to  wit: 

"That  originally,  between  two  certain  dates,  one  Robert  H.  Matthews,  who 
represented  to  the  defendant  that  he  was  doing  business  under  the  name  of 
the  Manhattan  Brick  &  Terra-Cotta  Company,  sold  to  the  defendants  herein 
certain  terra  cotta  at  the  agreed  price  of  $1,976.30,  and  also  furnished  a  team 
at  the  agreed  price  of  $10.50;  and  that  the  defendant  herein  paid  to  the  said 
Robert  H.  Matthews,  relying  upon  the  fact  that  he  was  doing  business  with 
blm  as  aforesaid,  the  snm  of  $050  on  account,  and  returned  merchandise  to 
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the  amount  of  $4&ei,  msklng  a  total  evedit  of  9SW.61,  uhI  leaving  a  bahmce 
«f  $983.19,  against  whlcb  this  defendant  has  a  coonterdaim  or  setoff  amonaC- 
tng  to  the  sum  of  about  $1,400,  b^ng  a  balance  of  moneys  loaned  and  ad- 
vanced by  the  defendant  to  tbe  said  Robert  H.  Matthews  daring  the  time  he 
•was  doing  bnalnew  irittt  the*  Mid  Robert  H.  katthews  as  mentioned  In  the 
complaint  herda.  vr&tch  iras  tbe  sane  material  and  team  faralshed  to  tli» 
defendant  by  the  said  Robert  H.  Matthews  under  the  agreement  that  tfte 
aforesaid  balance  mentioned  in  the  complaint  to  wit,  1)963.19,  was  to  be  de- 
ducted from  the  balaince  due  to  the  defendant  for  moneys  loaned  to  the  said 
Robert  H.  Matthews." 

1%^  triaf  judge  held  as  follows: 

"The  issue  In  this  action  is  whether  these  goods  were  sold  and  daUvcBtd  by 
tbe  plalntifr,  the  Manhattan  Brick  &  Terra-Cotta  Company,  as  a  corporatioB. 
«r  by  Mr.  Matthews  indivldnally.  As  to  the  sale  and  delivery  of  tbe  coeds,, 
they  are  admitted  in  tbe  answer,  and  that  the  amomt  doe  bi  9996.19." 

This,  we  claim,  was  error.  The  answer  waa  a  general  denial,  and 
under  that  the  plaintiff  was  bound  to  prove  his  case,  to  wit,  a  sale 
and  deliv«iy  off  tbe  goods  hy  the  plaintiff  to  tbe  defendant.  Tbe  state- 
ment made  in  tbe  separate  and  distinct  dd^ense  in  the  defendant's 
answer,  which  the  court  construed  as  an  admission,  could  not,  in  law, 
be  coBStnied  as  an  admission  of  the  sale  and  delivery.  A  defendcat 
bas  a  right  to  set  up  several  inconsistent  defenses,  but  every  defense 
stands  separate  and  independent.  For  that  reason  tbe  trial  judge 
could  not  take  the  admission  made  in  the  separate  and  distinct  de- 
fense as  a  proof  of  theplaintiff's  cause  of  action  against  the  defense 
of  a  general  denial.  The  plaintiff  was  therefore  bound  to  prove  bis 
case,  to  wit,  the  sale  and  delivery  of  the  goods,  by  a  preponderance  of 
evidence,  irrespective  of  certain  statements  and  admissions  made  la 
the  separate  and  diotintit  defense  set  op  in  the  answer.  This,  we 
claim,  he  failed  to  do. 

The  judgment  and  order  appealed  from  must  therefore  be  reversed,, 
and  a  new  trial  granted,  with  costs  to  tbe  appellant  to  abide  ibe  erent. 

DELSOASTI,  J.,  concurs. 


CYPRES  ▼.  HAUI/BNBBEK  ROASTING  &  MILLING  CO. 
(City  Court  of  New  York,  General  Term.    March  26,  1901.) 

L  BrtDfliroa— TRtAti-'Mcmoir  to  DiSMies. 

Where  plaintiff,  as  Indorsee  of  a  cbedc  signed  with  defendant's  name, 
testified  that  on  the  check  being  returned  to  blm  by  his  bank  In  which  he 
had  deposited  it,  with  notice  that  payment  thereof  was  stopped,  he 
showed  It  to  defendant's  president,  asking  why  payment  was  stopped, 
and  that  tlie  officer  said  the  payee  had  not  paid  bis  check  to  defendant, 
and  that,  as  soon  as' lie  did.  defendant  would  make  this  check  good,  de- 
fendant's motion  for  dismissal  on  the  ground  that  the  check  was  not 
shown  to  be  the  check  of  defendant  should  be  denied. 

&  Bake— DiBBCTiOK  of  Vbrdict— Appeal  asd  Erroh. 

Where  at  the  dose  of  the  cTldence  both  parties  request  the  court  to 
direct  a  verdict,  the  court  is  thereby  clothed  with  the  functions  of  the 
Jury;  and,  if  the  party  whose  request  is  denied  does  not  thereupon  request 
to  go  to  the  Jury  on  the  facts,  a  verdict  directed  for  the  other  party  stands 
as  the  findings  of  a  Jury,  and  a  review  by  the  appellate  court  is  governed 
by  the  same  rules  as  apply  in  cases  of  ordinary  verdicts. 
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Appeal  froiA  trial  term. 
•    Action  by  Adolpk  Cypres  a^aiast  tbe  Hanlenbeek  Roaatiag  A 
Milling  CerAfaaj.    From  a  judgaient  for  plaiatiff,  and  tiom  aa  order 
denying  a  nfrw  trtal,  dtfendant  atrpettld.    Alhrtned. 

A^^  befoi^  ]t[«OABX^Y,  mUJOW^LAH,  and  D£!liBHA17IY, 
JJ. 

Samuel  Q.  Adams,  for  appellant. 
Oeorgie  W.  McAdam^  for  respondent. 

DELEHAITTY,  J.  This  action  waa  bronght  to  recover  the  amount 
of  a  check  made  by  the  defeHdtwt,  b  domestic  corporation,  to  the 
order  of  S.  Wechselman  Coffee  Company,  and  by  sndh  p&fBi  iadoraeHi 
to  the  plaintiff  for  tBlae,-  ifho  dofy  pMslef&ted  atid  diemanded  payment 
of  same,  which  was  refused  because,  as  alleged,  Wechselman  had 
failed  td  liquidate  his  check  to  the  defendant  given  concurrently  and 
in  exchange  for  the  one  in  soft.  It  appears  ibat  Wechs^ian  had 
p!ed]^ed  certain  diftttels  wifh  the  |)laintrff  f oi*  a  loan,  ai>d,  iil  order  to 
redeem  the  same,  presented  the  check  in  litigation  as  pai't  payment 
thereof,  and  received  the  goodal  fh  question.  The  ansx^er  denies  the 
making,  delivery,  and  presentment  of  the  check.  tJpon  the  trial  the 
fdalBtifl  testified  as  to  the  transaction  involved  in  the  receipt  of  said 
cheek,  of  the  deposit  of  same  In  his  bank  for  collection,  and  its  retnm 
trtfh  the  indorsemeiit  thereof,  "PkymeAt  stopped;"  that  thereupon 
he  went  to  the  office  of  the  defendant  company,  when  the  following 
occurred: 

'TThe  mas  at  tbe  door  pointed  oat  Mr.  Hanlenbeek.  I  went  ta  and  asked 
him,  'Are  you  tbe  president  of  tbls  company?'  He  said,  'Yes.'  'Now,  what 
la  the  trouble  about  £hat  check?  That  the  check  la  being  Btoppe9.'  I  showed 
that  paper  •  *  •  just  as  I  got  it  here.  He  took  out  a  buniHe  sf  papers 
and  said,  'I  received  notice  from  my  bank  that  the  check  Issued  by  Wechsel- 
man to  onr  company  was  not  paid,  and  on  account  of  this  tbe  company  wilt 
not  pay  that  check  nntll  he  settles  bis  check.'  He  said.  That  is  all  right. 
As  soon  as  be  pays  that  money  wt  will  make  that  check  good.' " 

The  testimony,  nndehied,  lias  been  quoted  at  length,  for  the  reason 
that  defendant  now  assigus  as  error  the  refusal  of  the  court  to  grant 
its  motion  for  a  dismissal  of  the  complaint  at  the  close  of  plaintiff's 
case,  and  renewed  at  tbe  end  of  the  trial,  on  tiie  ground  of  failure  to 
prove  that  the  check  in  question  was  the  check  of  the  defendant. 
Under  the  circumstances,  it  ia  unnecessary  to  devote  much  time  to  the 
disposition  of  the  exception  to  the  fuling  in  question.  We  consider 
the  evidence  ample  that  the  check  is  the  obligation  of  the  defendant 
corporation,  and  was  made  and  given  by  it  in  a  business  transaction; 
and,  as  it  affirmatively  appears  a  legal  consideratioh  existefd  therefor, 
the  reason  assigned  for  nonpayment  is  untenable.  Bank  v.  Smith, 
155  N.  Y.  185,  49  If.  E.  680. 

Furthermore,  both  parties  having  requested  the  court  to  direct  a 
verdict,  and  neither  having  asked  for  the  submission  of  any  question 
of  fact  to  the  jury,  the  case  was  thus  brought  within  the  rule  that: 

"A  reqaest  by  each  party  for  the  direction  of  a  verdict  in  his  favor  clothes 
tbe  court  with  the  functions  of  the  Jury;  and  It  Is  well  settled  that  In  such 
case,  where  the  party  whose  request  Is  dpnled  does  not  thereupon  request  to 
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go  to  the  Jury  on  the  facts,  a  verdict  directed  for  the  other  party  stands  as 
■would  the  findings  of  the  Jury  for  the  same  party  in  the  absence  of  any  direc- 
tion, and  the  review  in  this  court  Is  governed  by  the  same  rules  as  apply  in' 
cases  of  ordinary  verdicts  rendered  without  any  direction.  All  the  contro- 
verted facts  and  all  InferaUe  facta  In  support  of  the  Judgment  will  be  deemed 
conclusively  established  In  favor  of  the  party  for  whom  the  verdict  waa  di- 
rected."   Thomp8(m  V.  Simpson,  128  N.  T.  270-283,  28  N.  E.  627-630. 

There  being  ample  evidence  in  the  case  as  to  all  material  points,  the 
Erection  of  a  verdict  in  favor  of  the  plaintiff  was,  therefore,  justified; 
and  the  judgment  and  order  appealed  from  for  that  reason  must  be 
affirmed,  with  costs.    All  concur. 


<34  Mlsa  Rep.  400.) 

MUTUAL  LOAN  ASS'N  T.  BRANDT. 

(City  Court  of  New  York,  General  Term.    March  26,  1901.) 

1.  Promissobt  NoTBa— Exchansb— Cossidbration. 

An  exchange  of  motes  creates  a  good  consideration  for  the  undertaking 
of  each. 

A   SaMB— ACTIOH  OH   ACCOUHODATION  NOTB— CONBIDBBATIOK    FOR    TrAKSFBR— 
RiOHT  TO  QUBSTION. 

An  accommodation  note  made  to  the  order  of  the  maker  having  had  a 
legal  Inception  before  It  was  discounted  by  the  party  for  wboee  accommo- 
dation It  was  drawn,  the  consideration  moving  to  the  latter  on  the  trans- 
fer thereof  could  not  be  Inquired  Into  by  the  maker  In  an  actlMi  thereon. 

Appeal  from  trial  term. 

Action  by  the  Mutual  Loan  Association  against  Fred  Brandt. 
From  a  jud^ent  for  plaintiff,  defendant  appeals.    Affirmed. 
Argued  before  McCABTHY  and  DELEHANTY,  JJ. 

Mayer  &  Gilbert,  for  appellant. 
Jacob  Levy,  for  respondent. 

DELEHANTY,  J.  This  action  was  brought  to  recover  the  amount 
■of  a  promissory  note  executed  by  defendant  to  the  order  of  himself, 
■and  alleged  to  have  been  transferred  to  the  plaintiff  for  value  before 
maturity.  The  defense  was  that  the  note  in  question  was  delivered 
by  defendant  to  one  Heyman  without  consideration  and  solely  for  his 
accommodation,  and  by  said  Heyman  discounted  with  plaintiff  at  a 
usurious  rate  of  interest.  Upon  the  trial  the  defendant  testified,  on- 
■der  cross-examination,  that  on  the  day  he  gave  the  note  in  suit  to 
Heyman  he  received  a  note  from  him  for  the  same  amount.  Both 
notes  were  received  in  evidence,  and,  an  inspection  shows,  are  of 
«ven  date,  tenor,  and  effect.  This  exchange  of  the  obligation  of 
one  for  that  of  another  created  a  good  consideration  for  the  undertak- 
ing of  each.  Newman  v.  Frost,  52  N.  Y.  422.  The  note  in  suit  hav- 
ing, therefore,  had  a  legal  inception  as  such  before  it  came  into  the 
hands  of  the  plaintiff,  the  defendant  could  not  go  into  the  question 
of  consideration  moving  between  Heyman  and  the  plaintiff  on  the 
transfer  of  the  note  to  the  latter.  The  case  having  assumed  that 
state,  there  was  no  issue  to  submit  to  the  jury,  and  a  direction  by  the 
<:ourt  in  favor  of  the  plaintiff  was  proper. 
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We  have  examined  the  rulings  of  the  trial  justice,  and  are  of  the 
opinion  that  no  error  was  committed;  and  the  judgment  must  Hbssce- 
fore  be  affirmed,  with  costs. 

McCarthy,  J.,  concars. 


<34  Mlsa  B^.  894.) 

CONLON  T.  MBTROPOLITAN  ST.  ET.  00. 
(City  Court  of  New  Yoik,  General  Term.    March  28,  1901.) 

1.  Absadlt— Injured  Feelinos— Compansatort  Damages. 

Thongb  an  assanlt  consisted  simply  of  laying  of  hands  on  the  person 

assaulted.  It  being  committed  as  pert  of  the  piocess  of  ejecting  tbe  latter 

from  the  street  car,  the  Jury  had  a  right  to  award  compensatory  damages. 

Including  the  Indignity,  humiliation,  and  injured  feeHngs  caused  thereby. 

Si  Sams— Excessive  Verdict. 

A  Tcrdlct  of  1250  as  compensation  for  Indignity,  humiliation,  and  injury 
to  feelings  received  through  a  technical  assault  committed  in  ejecting  a 
person  from  the  street  car  is  excessive. 

Appeal  from  trial  term. 

Action  by  Patrick  H.  Conlqn  against  the  Metropolitan  Street-Bail- 
way  Company,  From  a  judgment  on  a  verdict  of  f250  for  plaintiff,, 
and  an  order  denying  a  new  trial,  defendant  appeals.    Modified. 

Argued  before  McCAETHY,  SOHUCHMAN,  and  DELEHANTY,. 
JJ. 

Henry  A.  Bobinson  (John  T.  Little,  of  counsel),  for  appellant. 
-  M.  P.  O'Connor  (J.  Brownson  Kerr,  of  counsel),  for  respondent. 

DELEHANTY,  J.  The  plaintiff  claims  that  in  the  month  of  Janu- 
ary he  was  wrongfully  ejected  by  a  conductor  in  the  employ  of  the 
defendant  from  one  of  its  street  cars  in  the  city  of  New  York,  while 
lawfully  thereon  as  a  passenger.  The  evidence  shows  that  on  the 
occasion  in  question  the  plaintiff  boarded  one  of  the  defendant's 
Amsterdam  avenue  cars  at  Ninety-Ninth  street,  intending  to  go  to 
his  home  on  Eighty-Fourth  street,  between  First  avenue  and  Avenue 
A,  and  duly  paid  his  fare.  On  reaching  Fifty-Ninth  street  and  Co- 
lumbus avenue  he  transferred  to  the  Fifty-Ninth  street  Cross-Town 
car  going  east,  received  from  the  conductor  thereof  a  transfer  ticket 
which  entitled  him  to  ride  to  Eighty-Fourth  street  on  the  defendant's 
First  avenue  horse-car  line.  Upon  reaching  the  comer  of  First  ave- 
nue and  Fifty-Ninth  street,  the  plaintiff  boarded  the  first  approaching 
north-bound  car,  and  thereupon  tendered  the  conductor  thereof  the 
transfer  slip  received  from  the  conductor  of  the  Cross-Town  car. 
This  the  former  refused  to  receive,  and  demanded  of  plaintiff  a  five- 
cent  fare.  The  plaintiff  then  told  the  conductor  that  he  had  paid 
for  the  ticket,  and  did  not  have  another  nickel  to  give  him.  The 
conductor  said  that,  if  plaintiff  did  not  pay  another  fare,  he  would 
have  to  get  off  the  car.  This  the  plaintiff  refused  to  do,  whereupon 
the  car  was  stopped  by  order  of  the  conductor,  who  then  laid  his 
hands  upon  plaintiff  and  told  him  that  unless  he  got  off  he  and  the 
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driver  would  poll  him  off.  ^e  plaintiff  then  iaformed  the  con- 
ducted that  lie  was  laoie  and  tired,  had  been  up  ^  lught,  and  would 
only  leave  the  car  under  protest,  which  he  4i4' 

The  defendant  offered  no  evidence,  and  now  assigns  as  reasons  for 
a  reversal  of  the  judgment  herein  tiiat  the  Qoqrt  erred  in  t^  charge 
to  the  jury,  and  that  the  verdict  is  excessive.  In  its  flrst  conten- 
tion we  cannot  agree.  Taking  the  wh«ie  charge  together,  it  was  noth- 
ing more  nor  less  than  that  the  plaintiff,  if  his  story  was  believed, 
might  be  compensated  for  the  te<mnical  assault,  and  for  the  indigni- 
ties and  iMWtilii^tipns  to  whigfa  h^  hfid  been  si^jected,  and  ^i  &U8 
instructing  the  jury  the  trial  justice  correctly  enunciated  the  law. 
Hamilton  v.  Bftilroad  Co.,  53  ST.  Y.  28;  ?uck  v.  Webb,  58  B[up,  185, 
11  Jf.  Y.  S«K>.  617;  &nith  ▼•  I/eo,  92  iCw,  243i,  3§  N.  Y-  ^W>.  SAS. 
The  Defosal  to  charge,  as  requested  by  defendant,  that,  if  the  jury 
found  that  plaintiff  was  assaulted,  he  was  only  entitled  to  nominM 
damages,  was  not  ipproper,  as  the  assaudt  committed  wfis  p^rt  of 
the  process  mi  ejecting  the  plaintiff;  and  as  was  well  ^^id  in  Eddy  '^• 
Railway  Co.,  50  App.  Div.  lOd-112,  63  If.  Y.  Supp.  6^5,  the  jiugr  bad 
a  right  to  award  compensatory  damages,  including  the  indi^ity,  the 
humiliation,  and  injury  to  feelings  caused  therel^. 

We  do,  however,  think  the  verdiot  excessive,  cmd  that  there  should 
be  a  reduction  of  the  amount  thereof.  BeaJizing  that  "sense  of  in- 
sult or  indignity,  mortification,  or  wounded  pride  is  subject  of  com- 
pensation (1  Bedg.  Meas.  Dam.  [8th  Ed.]  p.  67,  §  47),  and  diffioal^  of 
estimating  them  is  no  objection  to  their  recovery"  (Smith  v.  Leo, 
supra),  yet,  wheve  onr  i^jpeUate  tribooals  ^ve  t^fimbei  \W  a  prece- 
dent as  to  the  antonnt  of  compensation  which  should  be  awarded  in 
somewhat  similar  cases,  it  is  our  duty  to  respectfully  follow  the  same. 
In  O^omas  v.  Railway  Co.,  44  App.  Div.  634,  60  N.  Y.  Sppp.  1150,  the 
plaintiff,  a  member  of  a  church  choir,  was  ejected  from  one  of  de- 
fendant's cars,  and  in  consequence  thereof  was  unalde  to  fill  a  church 
engagement.  A  verdict  in  bis  favor  for  $250  was  reduced  by  the 
appellate  division  in  this  department  to  ¥100.  Following  that  au- 
thority, and  in  view  of  all  the  circumstances  in  connection  with  the 
case  under  consideration,  we  think  a  verdict  of  f  100  herein  would 
have  been  fair,  reasonable,  and  a  just  compensation  for  the  damages 
sustained. 

We  therefore  direct  that  the  judgment  be  modified  by  reducing  the 
amount  allowed  for  damages  to  flOO,  and  as  sp  inodifled  affirmed, 
without  costs.    All  concur. 
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<84  Misc.  Bep.  800.) 

BENDA  T.  EBIL  et  aL 

(City  Onirt  of  New  York.  General  Term.     Mtreb  36,  UOL) 

IXmw  Tbial— IfEwiiT-DiBOOTBiiBD  Btidehcb— Pkrjubsp  Txbtiwoht. 

On  a  motion  by  defendants  for  a  new  trial  for  newly-discovered  «▼!> 
dence,  it  appeared  1^  affidavit  that  plaintlfrs  chief  corroborating  witness, 
who  testlned  to  seeing  the  accident  complained  of,  denied  almost  in 
toto  his  previous  account  thereof,  and  stated  that  he  was  instmcted  to 
•  testify  to  a  material  fact  Besides,  ptelotUf'*  testtmony  was  flatly  con- 
tradicted by  three  witnesses.  Etl4,  that  the  doubt  arising  therefrom'  as 
to  whether,  with  the  perjured  testimony  omitted,  the  result  wpuld  have 
been  dltTerant,  staoald  be  veaolnsd  In  detendanf«  tam>t,  and  «  new  trial 
be  granted. 

Appeal  from  special  tenn. 

Action  bj  Charles  Benda  against  Francis  Eeil  and  anotlier.  Tbstt 
was  a  verdict  and  judgment  for  plaintiff,  and  from  an  order  deny- 
ing  a  new  trial  defendants  appeal.    Beversed^ 

Argued  before  McOABTHy,  P.  J.,  and  aCHUCHMAN  And  DEtB- 
HANTY,  JJ. 

Adam  E.  SdatBto  (Edward  E.  McCall,  of  ccnnael),  for  B{ipcllfaDt>. 
Gatlin  &  Nekarda  (Howard  T.  Maistoa,  .of  oonoael),  for  ve^iondent 

DETiEHANTY,  J.  1318  plaintifE's  son,  while  m  the  employ  of  de- 
fendants, and  engaged  in  tiie  occapation  of  working  at  a  drop  ham- 
mer, met  with  an  accident  thereon  in  the  month  of  Aogoat,  1807,  and 
this  action  was  brought  by  the  fatlier  for  the  loss  of  his  services. 
There  have  been  three  trials  of  this  case,  which  resulted,  respectively, 
in  a  verdict  for  plaintiff,  which  was  sntMeqnently  reversed  on  appeal 
by  the  general  term  of  this  conrt  (6S  N.  T.  Supp.  971),  a  disagreement 
of  a  jury,  and  finally  a  verdict  for  plaintiff,  whidi  has  been  alBrmed 
here  on  appeal  (67  N.  T.  Supp.  1128).  The  defendants  moved  at  spe- 
cial term,  on  affidavits  and  the  stenographer's  minutes  of  the  last 
trial,  to  vacate  the  judgment,  and  for  a  new  trial,  upon  the  ground 
of  newly-discovered  evidence,  showing  that  a  material  witness  for  the 
plaintiff  had  given  perjured  testimony.  That  motion  was  denied, 
and  this  is  an  appeal  therefrom. 

On  the  trial,  the  plaintiff's  case  was  established  by  the  son's  tes- 
timony, and  corroborated  by  witnesses  Klein  and  Wolfe.  The  tet- 
ter's testimony  was  materially  weakened  on  cross-examination,  so, 
practically,  the  only  conflrmation  of  the  son's  story  was  that  furnished 
by  the  witness  Klein.  The  case  was  tried  by  the  plaintiff  on  the 
theory  that  the  drop  hammer  must  have  .been  out  of  order,  because 
only  two  causes  would  operate  the  same,  namely,  pressure  of  the 
treadle  and  a  defective  clutch.  The  defendants  asserted,  however, 
that  the  injured  boy  caused  the  accident  by  pressing  a  board  and  box 
inside  of  the  treadle  of  the  machine,  and  that  a  hinge  on  the  side  of 
the  board  caught  the  treadle  and  held  it  down.  The  defendants 
called  three  witnesses,  who  flatly  contradicted  the  boy's  testimony, 
and  now  that  Klein  has  repudiated  his  entire  evidence  given  at  the 
trial,  and  admitted  its  perjured  nature,  it  is  for  us  to  say  whether 


Digitized  by 


Google 


656  69  NEW  TORK  SUFFLBUBNT  (City   Ct. 

and  lOS  New  York  State  Reporter 

without  it  the  plaiDtiff  would  have  succeeded  before  the  jury.  As 
was  well  said  by  the  court  in  Nugent  v.  Bailway  Co.,  46  App.  Div. 
105,  61  N.  Y.  SuRp.  476: 

"The  object  of  the  trial  Is  to  do  Justice,  and  whenever  It  Is  made  to  appear 
tliat  one  of  the  parties  to  the  litigation  has,  by  fraud,  connlTance,  conspiracy, 
or  any  other  dishonest  act,  prevented  his  adversary  from  having  a  fair  trial, 
then  the  couri  never  hesitates  to  use  the  power  it  possesses  by  vacating  the 
Judgment  obtained  and  directing  a  new  trial" 

Comparing  the  afSdavit  of  Klein  with  his  testimony,  we  find,  amodg 
other  things,  the  following:  On  the  trial  he  testified  he  was  fire  or 
six  feet  from  Mr.  Benda  at  the  time  he  was  injured,  and  was  present 
when  he  was  injured.  In  his  affidavit  he  swears  he  did  not  see  how 
the  accident  happened.  In  his  testimony  he  says:  "I  saw  the  fore- 
man come  running  down  and  jumping  up  onto  the  machine.  His 
name  was  Slatuk.  He  had  a  wrench  in  his  hands,  and  he  tightened 
something  up  on  top  of  the  machine.  ♦  •  ♦  Then  the  machine 
stopped."  In  his  affidavit  he  swears  that  he  was  instructed  to  testify 
that  the  machine  was  out  of  order,  that  Slatuk  jumped  up  on  the 
machine  and  repaired  it.  Again  he  swears  "that  he  is  not  positive 
that  the  foreman,  Slatuk,  jumped  up  on  the  drop  hammer  at  the  time 
of  the  accident  to  Benda,"  but  says  that  "it  is  possible  that  he  came 
under  the  impression  that  such  was  the  case,  from  Benda  having  told 
him  80.  Deponent  saw  Benda  go  away  from  the  drop  hammer  imme- 
diately after  the  accident,  but  he  did  not  see  Mr.  Slatuk  stop  the 
machine."  In  his  testimony  he  stated  that  he  saw  the  board  and  box 
on  the  floor,  and  the  chair  lying  there  where  it  fell  over  when  Benda 
got  np.  In  his  affidavit  he  swears  that  when  he  saw  the  board  and 
box  on  the  floor  it  was  some  time  after  the  accident,  and  that  they 
could  have  been  taken  from  the  treadle  of  the  drop  hammer  in  the 
meantime  and  placed  on  the  floor.  Again,  he  testified  that  the  ma- 
chine was  out  of  order  before  the  accident,  and  that  he  saw  Slatuk 
repair  it  on  an  average  of  two  or  three  times  a  week.  In  his  affi- 
davit he  swears  he  never  saw  it  out  of  order.  In  fact,  the.  affidavit 
repudiates  almost  in  toto  deponent's  story  of  the  accident  as  given  on 
the  trial.  We  are  not  prepared  to  say  that  with  that  testimony  out 
the  result  would  not  have  been  different.  The  defendants  are,  at 
least,  entitled  to  the  benefit  of  that  doubt,  and  for  that  reason  we 
are  of  the  opinion  that  there  should  be  a  new  trial  in  this  case. 

The  order  appealed  from  is  therefore  reversed,  and  a  new  trial 
granted,  with  costs  to  appellants  to  abide  the  event.    All  concur. 
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WEIGLKT  V.  KNEELAND. 

(Supreme  Conrt,  Appellate  DiTlsion,  First  Department.    April  4,  1901.) 

1.  Appbai.  AMD  Error— Former  Appeal— Law  or  the  Case. 

"Where  cm  a  former  appeal  the  appellate  division  construed  the  several 
writings  between  the  parties,  and  determined  their  rights,  such  construc- 
tion and  determination  established  the  law  of  the  case,  so  far  as  con- 
cerned the  supreme  court,  and  should  be  adopted  In  the  determination  of 
the  second  appeal. 

&  Tbiai,—Vbrdiot— Request— Inconsistent  with  Complaint. 

Where,  as  a  case  was  finally  submitted  to  the  jury  on  the  various  re- 
quests of  defendant,  the  allegations  of  the  complaint  were  not  strictly 
followed,  the  verdict  In  favor  of  plaintiff  should  not  be  set  aside  as  Incon- 
sistent with  such  allegations,  If  within  such  requests. 

S.  Same— Evidence— Valce-Stocks  and  Bonds. 

Where,  in  an  action  for  damages  for,  breach  of  a  contract  to  deliver 
bonds  and  stocks,  there  is  evidence  on  which  the  jury  may  properly  find 
the  value  of  the  bonds  and  stocks  to  be  the  sum — less  than  par — ^Indi- 
cated by  the  verdict,  the  verdict  should  not  be  set  aside  as  excessive, 
since,  in  the  absence  of  evidence  of  a  less  value,  they  would  be  presumed 
to  be  of  the  value  appearing  on  their  face. 

4  Same — UNVEairiED  Statements — Comfbtbnot. 

Where  the  statements  of  the  treasurer  of  a  corporation  showing  its 
financial  condition  are  not  under  oath  or  verified  in  any  way,  they  are  not 
competent  evidence  in  an  action  for  damages  for  failure  to  deliver  its 
stock  and  bonds. 

McLaughlin,  J.,  dissenting. 

Appeal  from  trial  term,  New  York  county. 

Action  by  William  W.  Weigley  against  Sylveater  BL  Eneeland. 
From  a  judgment  for  plaintifF,  and  an  order  denying  a  new  trial,  de- 
fendant appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  EUMSEY,  McLAUQHLIN, 
and  PATTEKSON,  JJ. 

Joseph  O.  Deane,  for  appellant. 
Franklin  Bartlett,  for  respondent. 

BUMSEY,  J.  This  is  the  second  appeal  in  this  case.  Upon  the 
first  trial  the  plaintiflf  recovered  a  judgment,  which  upon  appeal  waa 
reversed  by  the  appellate  division  of  the  Second  department,  to  which 
the  case  had  been  transferred.  18  App.  Div.  47,  45  N.  Y.  Supp.  388. 
In  the  opinion  delivered  on  that  appeal  the  court  construed  the  sev- 
eral writings  between  the  parties  and  determined  as  to  their  rights. 
Whatever  may  be  our  idea  as  to  the  correctness  of  the  conclusion 
then  arrived  at,  it  established  the  law  of  this  case  so  far  as  the 
supreme  court  is  concerned,  and  we  feel  bound  to  adopt  it  as  the  rule 
to  guide  us  in  the  determination  of  this  appeal.  That  court  decided 
that  the  final  result  of  the  agreements  was  to  impose  upon  the  de- 
fendant an  obligation  to  deliver  to  the  plaintiff  {25,000  in  bonds, 
and  in  addition  so  much  of  the  stock  and  bonds  of  the  Texas  Trunk 
Railroad  Company  as  represented  a  one-twentieth  interest  in  that 
road,  and  that,  while  by  the  terms  of  the  agreement  the  defendant 
69  N.Y.S.— 42 
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was  not  precluded  from  showing  that  at  the  time  of  its  final  delivCTy 
there  was  a  further  oral  agreement  that  the  plaintiff  should  become 
jointly  interested  with  the  defendant  in  the  railroad  venture,  yet 
that  a  legal  construction  of  their  rights  created  the  relation  of  debtor 
and  creditor  between  them,  subject  to  be  modified  by  the  oral  agree- 
ment, if  the  jury  should  find  that  it  wa«  established  by  the  evidence. 
Upon  the  trial  now  under  review  that  opinion  was  adopted  as  estab- 
lishing the  rights  of  the  parties,  and  the  question  was  submitted  to 
the  jury  whether  the  oral  agreement  was  established,  and  was  neces- 
sarily found  by  them  in  the  negative.  It  is  not  denied  that,  so  far 
as  the  opinion  in  that  case  determined  the  construction  of  the  con- 
tracts, it  must  be  followed  here;  but  it  is  said  that  the  court  erred 
upon  this  trial  in  its  rulings  upon  evidence,  and  that  the  amount  of 
the  verdict  was  excessive.  In  determining  this  question,  as  well  as 
the  others  presented,  we  feel  bound  to  follow  the  opinion  of  the  ap- 
pellate division  of  the  Second  department  in  this  case.  Besides  con- 
struing the  contracts,  that  court  laid  down  certain  rules  as  to  the 
presumption  as  to  the  value  of  the  stocl^s  and  bonds,  and  decided 
certain  questions  of  evidence  which  are  presented  upon  this  appeal. 
It  was  held  there  that,  in  the  absence  of  all  proof  on  the  subject, 
the  stock  and  bonds  were  to  be  presumed  to  be  of  the  value  appear- 
ing on  their  face,  but  this  presumption  was  subject  to  rebuttal  by 
other  evidence  which  might  be  given.  The  jury  on  this  trial  must 
have  found  that  the  stock  and  bonds  which  were  to  have  been  deliv- 
ered by  the  defendant  to  the  plaintiff  were  not  of  their  face  value, 
and  we  cannot  say  that  upon  all  the  evidence  they  might  not  have 
properly  come  to  the  conclusion  that  they  were  of  the  value  indi- 
cated by  the  verdict,  which  was  |40,000,  with  interest  from  the  time 
of  the  breach  of  the  contract. 

It  has  been  suggested  that  the  verdict  was  inconsistent  with  the 
allegations  of  the  complaint;  but  a  consideration  of  the  case  seems 
to  indicate  that,  as  it  was  finally  submitted  to  the  jury  upon  the 
various  requests  of  the  defendant,  the  allegations  of  the  complaint 
were  not  strictly  followed,  and  that,  within  those  requests,  the  jury 
were  at  liberty  to  render  a  verdict  which  would  represejit  the  amount 
of  the  damages  suffered  by  the  plaintiff  because  of  the  failure  to 
perform  the  contracts  of  October  19th  and  December  5th.  We  are 
not  able,  therefore,  to  say  that  the  amount  of  the  verdict  was  exces- 
sive, especially  as  the  trial  judge  seems  to  have  been  satisfied  with 
it,  and  refused  to  set  it  aside  on  that  ground. 

Tlie  question  of  the  admissibility  of  the  Osgood  letters  was  dis- 
posed of  upon  the  former  appeal,  and  we  see  no  reason  to  consider 
it  further.  It  is  objected  that  the  statements  of  the  treasurer  of 
the  company  showing  the  financial  condition  of  the  road  were  im- 
properly excluded.  These  statements,  however,  were  not  under  oath ; 
they  were  the  merest  hearsay,  and  were  not  verified  in  any  way ;  and 
we  are  not  aware  of  any  rule  by  which  they  can  be  made  competent 
evidence  in  the  case.  The  evidence  given  by  the  witness  Marsalia 
was,  in  our  judgment,  proper. 

Upon  the  whole  case,  therefore,  giving  to  the  agreements  the  con- 
btniction  which  waa  established  upon  the  former  appeal,  we  can  see 
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no  ground  for  the  reversal  of  this  judgment;  and  the  judgment  and 
order  must  be  afBrmed,  with  costs. 

VAN  BRUNT,  P.  J.,  and  PATTEBSON,  J.,  concnr.    MCLAUGH- 
LIN, J^  disaents. 


(58  App.  Dlv.  694.) 

BEIUS^EIMER  ▼.  SCHMID. 

(Supreme  Court,  Appellate  Division,  First  Department    April  4,  19Q1.) 

Discovert — Evidbhcb— Partnership— Dissoi.tprioN—AccouKTiN* 

In  an  action  for  tbe  dissolution  of  a  partnership  and  disposition  of  lt» 
property,  where  an  Interlocutory  decree  for  an  accounting  follows  as  a 
matter  of  course,  neither  parly  is  entitled  to  examine  the  other  before 
trial,  except  aa  to  subjects  of  which  the  Interlocutory  Judgment  may  make 
some  disposition,  and  which  He  peculiarly  In  the  knowledge  of  tbe  adverse 
party,  since  a  general  examination  would  only  result  in  a  double  account- 
ing. 

Appeal  from  special  term,  New  York  county. 

Action  by  Simon  £.  Bernbeimer  against  Josephine  Schmid.  From 
an  order  vacating  an  order  for  an  examination  of  plaintiff  before 
trial,  defendant  appeals.    Modified. 

Argued  before  VAN  BKUNT,  P.  J.,  and  McLf\.UGHLEN,  O'BBIEN, 
and  INGRAHAM,  JJ. 

Roger  Poster,  for  appellant. 
William  A.  Jenner,  for  respondent 

PER  CURIAM.  In  this  action,  brought  for  a  dissolution  of  a  co- 
partnership and  a  disposition  of  its  property,  the  learned  judge  at 
special  term  has  correctly  stated  that  an  interlocutory  decree  for 
an  accounting  must  follow  almost  as  a  matter  of  course.  Upon  such 
an  accounting  the  defendant  will  have  full  opportunity  not  alone  to 
examine  the  plaintiff  on  all  subjects  connected  with  the  partner- 
ship, but  also  to  thoroughly  examine  the  partnership  books.  To 
allow  an  examination  before  trial  to  the  extent  asked  would  neces- 
sarily result  in  a  double  accounting, — one  upon  the  plaintiff's  exam- 
ination, and  the  other  after  the  interlocutory  decree.  This,  as  it 
would  involve  double  labor  and  expense,  and  virtually  two  account- 
ings, should  be  avoided,  unless  absolutely  necessary  in  order  to  pro- 
tect the  defendant's  rights  and  enable  her  to  prepare  for  trial.  With- 
out going  over  in  detail  the  items  as  to  which  she  has  asked  to  ex- 
amine the  plaintiff  and  obtain  from  him  desired  information,  it  can 
be  stated  generally  concerning  them  that  they  relate  to  matters  which 
will  not  be  inquired  into  upon  the  trial,  but  which  will  properly  arise 
upon  the  accounting;  after  the  interlocutory  decree.  Thus  the  entries 
in  the  books  (whether  they  are  tnie  and  complete  or  untrue  and  in- 
complete) and  the  extent  of  the  assets  (whether  correctly  stated 
therein)  will  have  no  place  at  the  trial,  although  they  are  very  perti- 
nent to  the  accounting  after  the  interlocutory  judgment.  Regard 
oeing  had  to  the  issues  raised  by  the  pleadings,  however,  there  are 
two  subjects  which  may  properly  be  inquired  into  at  the  present 
time,  and  concerning  which  the  interlocutory  judgment  may  make 
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Bome  disposition,  namely:  First,  the  nature  and  extent  of  the  good 
will  and  trade-marks,  which,  with  the  other  property,  the  plaintiff 
asked  to  hare  sold,  and  of  which  the  defendant  expressed  a  wish  to 
avail  herself  after  the  dissolution;  and,  secondly,  the  real  estate 
rented  and  used  by  the  partnership,  which  plaintiff  asserts  and  de- 
fendant denies  is  partnership  property.  Upon  these  matters,  the 
facts  concerning  which  are  peculiarly  within  the  knowledge  of  the 
plaintiff,  who  at  all  times  has  had  the  active  management  of  the  co- 
partnership, we  think  the  defendant  should  be  allowed  to  examine 
him,  to  the  end  that  she  may  be  prepared  to  meet  such  proof  as  may 
be  offered  on  the  trial. 

The  order,  therefore,  should  be  modified  accordingly,  and  as  so 
modified  affirmed,  without  costs. 


(59  App.  Dlv.  573.) 

SHAW  T,   CORNELL  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    April  4,  IflOl.) 

GouiATBRAi.  Sbcdritt — LiFB  PoLiOT — AssiuNMEKT — Iktsrest  ow  Assioneks — 
Phemiums— Patmknt. 

The  owner  of  a  life  policy  assl^ed  it  to  plaintiff  as  security  for  a  loan, 
and  subsequently  assigned  it  to  defendant's  testator  as  security  for  a  loan 
of  double  the  amount  of  plaintiff's  loan.  The  Insured  lived  25  years 
thereafter,  and  all  premiums  were  paid  by  defendant's  testator  furnishing 
plaintiff  two-thirds  of  the  amount  and  plaintiff  adding  one-third,  and  pay- 
ing the  company.  fleW,  that  plaintiff  was  not  entitled  to  receive  payment 
In  full  of  principal  and  interest  of  his  loan  and  premiums  paid  by  him  to 
the  exclusion  of  defendant  from  participation  In  the  proceeds  of  the  policy, 
but  each  party  should  be  repaid  the  amotuit  of  in-emlum  paid  by  him,  with 
Interest  thereon,  and  the  balance  of  the  proceeds  of  the  policy  applied  to 
payment  of  plaintiffs  loan,  or  divided  between  the  parties  In  proportion  to 
the  amount  of  premium  paid  by  each. 

Appeal  from  special  term.  New  York  county. 

Action  by  D.  McLean  Shaw  against  Thomas  L.  CJomell,  as  execu- 
tor of  the  will  of  Sidney  Cornell,  deceased,  and  others.  Prom  a  judg- 
ment for  plaintiff  (68  N,  Y.  Supp.  1054),  defendant  Cornell  appeals. 
Reversed. 

Arpued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN.  O'BRIEN, 
and  INGRAHAM,  JJ. 

L.  E.  Brown,  for  appellant, 
W.  W.  Shaw,  for  respondent. 

VAN  BRUNT,  P.  J,  On  the  18th  of  July,  1873,  one  George  Davis, 
being  the  owner  by  assignment  of  a  policy  of  insurance  issued  by 
the  New  York  Life  Insurance  Company  upon  the  life  of  Sophronia 
Randall,  assigned  the  said  policy  to  the  plaintiff  as  collateral  security 
for  the  payment  of  a  note  for  $600  and  interest ;  and  from  that  time 
the  policy,  with  the  assignment  attached,  remained  continuously  in 
the  possession  of  the  plaintiff,  until  its  maturity  in  1899.  During  the 
years  1873  and  1874  the  plaintiff  paid  the  full  cash  premiums  due  upon 
the  policy,  and  from  1875  to  1899  he  paid  one-third  of  the  amount  of 
each  annual  premium.  In  November,  1874,  said  Davis  executed  and 
delivered  to  one  Sidney  Cornell,  of  whom  the  defendant  is  executor, 
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an  assignment  of  said  policy  to  the  extent  of  |1,300,  and  since  that 
time  said  Cornell,  or  his  estate,  has  paid  two-thirds  of  said  annual 
premiums;  the  said  two-thirds  having  been  given  to  the  plaintiff, 
who  added  thereto  his  one-third,  and  paid  the  premiums.  The  de- 
cedent lived  so  long  that  the  premiums  paid  by  the  plaintiff,  together 
with  the  loan  and  interest  thereon,  exceeded  the  amount  which  be- 
came payable  upon  the  death  of  tiie  party  insured,  and  the  court 
held  that  the  plaintiff  was  entitled  to  the  payment  of  f  1,865.80  of 
the  amount  due  upon  the  policy.  This  judgment,  we  think,  was  er- 
roneous. It  appears  from  the  correspondence  which  was  offered  in 
evidence  that  the  keeping  of  this  policy  alive  was  a  joint  under- 
taking upon  the  part  of  the  plaintiff  and  Cornell.  Certainly,  the 
plaintiff,  when  he  wrote  the  letter  of  August  16, 1886,  telling  Cornell : 
"You  better  send  me  check  for  |500,  and  take  my  interest.  Think 
what  a  sacrifice,"— did  not  dream  that  Cornell  was  paying  premiums 
for  the  purpose  of  keeping  alive  his  (plaintiff's)  security,  because  at 
that  time  it  seems  to  have  been  the  belief  of  the  parties  that  by 
1S90  the  policy  would  fall  in;  and  yet  for  all  the  premiums  that 
the  plaintiff  had  paid  from  1873  to  1886,  and  for  the  principal  sum 
and  -interest  secured  by  the  policy,  he  is  willing  to  take  the  sum 
of  fSOO.  The  other  letters  show  that  the  keeping  alive  of  the  policy 
was  for  their  mutual  benefit,  and  that  it  was  not  contemplated  be- 
tween these  parties  that  Cornell's  payments  were  to  go  for  the  pur- 
pose of  keeping  alive  the  plaintiff's  security.  Under  these  circum- 
stances, what  are  the  equitable  rights  of  the  parties  in  this  security? 
It  seems  to  me  that  the  equitable  division  of  the  proceeds  of  this 
policy  was  to  give  back  to  each  of  the  parties  the  premiums  which 
they  bad  paid,  with  interest,  and  then  to  apply  the  balance,  whatever 
it  might  be,  upon  the  debt  due  to  the  plaintiff,  as  security  for  which 
the  policy  had  been  assigned.  This  is  as  favorable  a  view  to  take 
of  the  situation  for  the  plaintiff  as  the  facts  admit  of.  It  might 
very  well  be  claimed  that,  after  the  payment  of  the  premiums,  the 
balance  of  the  policy  should  be  divided  one-third  to  the  plaintiff  and 
two-thirds  to  the  defendant.  There  is  strong  reason  to  infer  that  that 
is  the  way  these  parties  looked  at  their  interest,  because  the  plain- 
tiffs claim  was  $600,  and  Cornell's  was  $1,300,  and  the  premiums 
were  paid,  after  1874,  one-third  by  the  plaintiff  and  two- thirds  by  the 
defendant.  It  is  to  be  observed  that  at  the  time  Cornell  received 
his  assignment  of  the  policy  the  amount  of  the  plaintiffs  debt,  the 
premiums  paid  by  him,  and  the  amount  of  Cornell's  debt  exceeded 
the  face  of  the  policy;  and  long  prior  to  the  death  of  Sophronia 
Eandall,  the  life  insured,  the  amount  of  the  plaintiff's  debt,  with 
interest,  and  the  premiums  paid  by  him,  with  interest,  had  nearly 
exhausted  all  possible  recovery  upon  the  policy;  and  therefore,  if 
the  plaintiff's  theory  is  correct,  Cornell  kept  on  paying  his  two-thirds 
of  the  premium  upon  that  policy  for  the  sole  purpose  of  enabling 
the  plaintiff  to  recover  substantially  the  whole  amount  when  it  fell 
due.  This  is  not  only  not  reasonable,  but  the  necessary  interpreta- 
tion of  the  correspondence  leads  to  a  different  conclusion.  We  think, 
therefore,  that  the  judgment  should  be  reversed,  and  a  new  trial  or- 
>lered,  with  costs  to  the  appellant  to  abide  the  event    All  concur. 
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BliLISON  et  al.  v.  HEALT. 

(Siqireme  Court,  Appellate  Dlvlalos.  First  Department    April  4,  190L) 

Plkadinq— Bill  of  Pahticulars — Sufpictknt  DF.FiKrrBNESs. 

In  an  ajction  on  notes,  where  defendant  alleged  failure  of  considera- 
tion, Jn  that  cloth  for  which  the  notes  were  given,  and  which  was  war- 
ranted to  be  of  fast,  true,  and  durable  colors,  proved  to  be  unmarketable 
by  reason  of  not  being  of  fast  colors,  an  order  requiring  defendant  to 
serve  a  bill  of  particulars  stating  the  date  of  the  agreement  to  purchase 
and  date  of  the  purchase,  and  the  quantity,  quality,  style,  and  proper  de- 
scription of  the  goods  he  agreed  to  purchase  and  purchased  as  set  out  In 
different  paragraphs  of  the  answer,  was  erroneous,  as  requiring  too  great 
particularity. 

Appeal  from  special  term,  New  York  county. 

Action  by  Rodman  B.  Ellison  and  others  against  James  B.  Healy. 
From  an  order  requiring  defendant  to  serve  a  bill  of  particulars,  he 
appeals.    Modified. 

Plaintiff  brought  action  for  goods  sold  and  delivered  and  on  three  promis- 
sory notes  given  In  part  payment  for  such  goods.  The  complaint  alleged  the 
sale,  and  the  delivery  of  the  notes,  and  that  no  part  of  the  price  of  the  goods 
or  the  notes  had  been  paid.  In  the  first  paragraph  of  the  defendant's  answer 
he  admitted  that  he  agreed  to  purchase  certain  goods,  consisting  of  eloth,  of 
the  plaintiff,  and  in  the  third  paragraph  alleged  that  the  consideration  for  the 
notes  had  failed,  in  that  they  were  given  In  the  purcha.se  of  eloth  for  use  In 
defendant's  business  as  a  tailor,  and  that  plaintiffs  bad  warranted  the  cloth 
to  be  of  fast  and  durable  colors,  and  marketable  In  every  respect,  while  it 
proved  to  be  unmarketable  by  reason  of  not  being  of  fast  colors,  but  that  a 
mere  inspection  would  not  disclose  anch  defects.  On  motion  of  plaintltt  the 
court  ordered  the  defendant  to  serve  a  bill  of  particulars  stating:  (1)  The 
date  when  the  defendant  agreed  to  purchase  certain  goods  as  alleged  In  para- 
graph 1  of  said  answer.  (2)  The  quantity  of  goods  which  he  agreed  to  pur- 
chase from  the  plaintiffs  as  set  forth  In  said  paragraph  1  of  said  answer.  (3) 
The  quality,  style,  and  proper  description  of  the  goods  which  be  agreed  to 
purchase  from  the  plaintiffs  as  alleged  in  paragraph  1  of  said  answer.  (4)  The 
date  of  the  purchases  as  alleged  in  paragraph  3  of  said  answer.  (5)  The  kind, 
quantity,  and  description  of  the  cloth  alleged  to  have  been  purchased  In  para- 
graph S  of  said  answer. 

Argned  before  VAN  BRUNT,  P.  J.,  and  McLAUGHT.TN.  O'BRIEN, 
and  INGRAHAM,  JJ. 

Frederick  M.  Evarts,  for  appellant. 
William  J.  Barr,  for  respondents. 

PER  CURIAM.  We  think  the  order  is  too  broad.  The  defendant 
-should  not  be  required  to  furnish  the  particulars  specified  in  the 
paragraphs  numbered  from  1  to  5,  inclusive.  The  order  should  ac- 
cordingly be  modified  by  striking  these  out,  and,  as  so  modified, 
affirmed,  without  costs. 

ALLEN  et  aL  ▼.  DB  NYSE  et  al. 

(Supreme  Court,  Appellate  Division.  First  Department    April  4,  1901.) 

t.  BoNnfs— Breach— Actions— Pleading. 

Where.  In  an  action  on  a  bond  conditioned  that  defendant  should  ac- 
count for,  pay  over,  and  dispose  of  all  moneys  and  property  of  plaintiffs, 
and  perform  all  his  duties  as  collector  and  salesman  for  them,  the  com- 
plaint alleged  that  he  had  failed  to  account  for  and  pay  over  a  certain 
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mm,  plaintiffR  cannot  recover  on  the  ground  tbat  defendant  bad  gnaron- 
tied  the  payment  of  accounts  for  goods  sold. 
&  Saks — Surety — Joint  Defendants — Denial,  op  Breach. 

Where,  In  an  action  on  a  bond  against  the  principal  and  surety  as 
Joint  defendants,  the  principal  denied  the  allegations  of  breach,  recovery 
cannot  be  had  against  the  surety  on  failure  to  recover  against  the  prin- 
cipal because  she  did  not  deny  such  allegations. 

Appeal  from  trial  term,  New  York  county. 

Action  bj  David  Allen  and  another  against  Nicholas  H.  De  Nyse 
and  another.  From  a  judgment  in  favor  of  plaintiffs,  defendants  ap- 
peal.   Eeversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  EUMSEY,  McLAUGH- 
Lm,  and  PATTERSON,  JJ. 

Charles  F.  Brown,  for  appellant  Harriet  P.  De  Nyse. 
William  L.  Mathot.  for  appellant  Nicholas  H.  De  Nyse. 
Jo  Wilson  Bryant,  for  respondents. 

McLAUGHUN,  J.  This  action  was  brought  to  recover  damages 
alleged  to  have  been  sustained  for  the  breach  of  the  conditions  of  a 
bond,  which  reads  as  follows: 

"Know  all  men  by  these  presents  that  we,  Harriet  P.  De  Nyse  and  Nicholas 
H.  De  Nyse,  both  of  292a  17th  St..  Brooklyn,  N.  Y.,  are  held  and  firmly  bound 
unto  Allen  &  Co.,  cipar  manufacturers,  of  2(J07  8d  Ave.,  borough  of  the  Bronx, 
city,  county,  and  state  of  New  Yorl<,  In  the  sum  of  one  thousand  ($1,000.00) 
dollars,  lawful  money  of  the  United  States  of  America,  to  be  paid  to  the  said 
Allen  &  Co.,  their  executors,  administrators,  or  assigns,  for  which  payment, 
well  and  truly  to  be  made,  we  bind  our  heirs,  executors,  and  administrators 
Jointly  and  severally  and  firmly  by  these  presents.  Sealed  with  our  seals. 
Dated  the  twenty-seventh  day  of  February,  in  the  year  one  thousand  nine 

hundred  and  .    Whereas,  the  alsove-bounden  Nicholas  H.  De  Nyse  Is 

about  to  act  as  salesman  and  collector  of  the  above-named  Allen  &  Co.,  ac- 
cording to  agreement  hereunto  annexed,  and  by  reason  thereof  will  have  the 
control  of  sums  of  money,  and  be  required  to  perform  various  acts:  Now,  the 
condition  of  this  obligation  Is  tbat  If  the  above-bounden  Nicholas  H.  De  Nyse 
shall  well  and  truly  account  for,  pay  over,  and  dispose  of  all  moneys  and 
property  of  said  Allen  &  Co.  according  to  said  agreement,  which  may  come 
Into  his  possession  or  under  his  control,  and  shall  well  and  truly  discharge 
and  perform  all  his  duties  as  such  collector  and  salesman,  then  this  obliga- 
tion to  be  void;  otherwise,  to  remain  in  full  force  and  effect. 

"Nicnolas  H.  De  Nyse.    [Seal.] 
"Harriet  P.  De  Nyse.      [Seal.]" 

The  complaint  alleged  the  execution  and  delivery  of  the  bond,  and 
that  thereafter  the  defendant  Nicholas  H.  De  Nyse  failed  to  account 
for  and  pay  to  the  plaintiffs  the  sum  of  ?094.07,  which,  after  deduct- 
ing his  commissions  on  the  sales  of  goods  mentioned,  left  a  balance 
due  and  owing  to  the  plaintiffs  of  ?507,  for  which  sum  judgment  was 
demanded.  The  defendants  separately  answered,  Harriet  P.  denying 
the  execution  of  the  bond,  and  alleging  that  nothing  was  due  the 
plaintiffs  at  the  time  of  the  commencement  of  the  action;  and  Nicho- 
las H.  denying  any  breach  of  the  conditions  of  the  bond,  and  alleging 
aiBnnatively,  aa  a  counterclaim,  that  he  had  sold  for  the  plaintiffs 
goods  upon  a  credit  of  the  value  of  about  |800,  for  which  there  was 
due  him,  by  way  of  commissions,  the  sum  of  |160;  and  that,  so  far 
aa  be  was  obligated  to  make  collections  under  the  agreement  exe- 
cuted by  him,  he  was  relieved  from  the  terms  and  conditions  thereof 
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on  or  about  the  month  of  May,  1900,  by  the  plaintiffs  revoking  his 
authority  to  make  such  collections.  At  the  conclusion  <rf  the  trial 
the  learned  trial  justice  directed  a  verdict  for  the  plaintiffs  for  the 
amount  claimed,  and,  in  accordance  with  such  verdict,  judgment  was 
thereafter  entered,  from  which  each  defendant  has  separately  ap- 
pealed. 

Upon  the  trial  it  appeared  that  at  or  about  the  time  of  the  execu- 
tion of  the  bond,  a  copy  of  which  has  been  given,  the  defendant 
Nicholas  H.  entered  into  an  agreement  with  the  plaintiffs  by  the 
terms  of  which  he  was  to  sell  in  their  name  certain  goods,  for  which 
he  was  to  be  paid  a  specified  conmiission;  that  he  guarantied  the 
payment  "of  all  accounts  for  goods  sold";  that  he  was  to  make  the 
collections,  and,  in  the  event  of  his  severing  connections  with  the 
plaintiffs,  he  further  agreed  to  collect  all  accounts  then  outstanding; 
that  in  pursuance  of  the  agreement  he  sold  goods  to  the  amount  of 
1575.15,  for  which  his  commissions  amounted  to  |103.60;  that  he 
collected  f76.25,  which  was  remitted  to  and  received  by  the  plain- 
tiffs; that  he  was  prohibited  from  making  further  collections  by 
one  of  the  plaintiffs  giving  notice  to  the  persons  to  whom  the  goods 
wer<?  sold  to  make  no  more  payments  to  him.  The  learned  trial  jus- 
tice, evidently  acting  upon  the  theory  that  the  action  was  brought 
to  recover  the  purchase  price  of  the  goods  sold  under  the  guaranty 
referred  to  in  tiie  agreement  of  the  defendant  Nicholas  H.,  directed 
a  verdict  for  the  selling  price  of  such  goods,  after  deducting  Nicholas 
H.'8  commissions.  In  tiiis,  we  think,  he  erred.  The  action,  as  al- 
ready said,  was  upon  the  bond,  the  condition  of  which  was  that 
Nicholas  H.  should  account  for,  pay  over,  and  dispose  of  all  moneys 
and  property  of  the  plaintiffs,  and  perform  all  his  duties  as  collector 
and  salesman;  and  the  proof  failed  to  show  any  breach  of  this  con- 
dition. Under  the  complaint  the  plaintiffs  were  not  entitled  to  re- 
cover on  the  ground  that  the  defendant  Nicholas  H.  had  guarantied 
the  payment  of  accounts  for  goods  sold.  This  is  not  the  cause  of 
action  alleged,  and  a  judgment  cannot  be  given  for  a  cause  of  action 
not  stated  in  a  complaint.  Reed  v.  McConnell,  133  N.  Y.  425,  31  N. 
E.  22;  Truesdell  v.  Sarles,  104  N.  Y.  164,  10  N.  E.  139;  Barwin  v. 
Maloiie,  45  Appj  Div.  93,  61  N.  Y.  Supp.  844.  But  it  is  said  that 
the  defendant  Harriet  P.  did  not,  in  her  answer,  deny  the  allega- 
tions of  the  complaint  to  the  effect  that  there  had  been  a  breach 
of  the  conditions  of  the  bond.  The  answer  to  this  suggestion  is  that 
the  action  is  brought  against  the  defendants  jointly,  and  the  defend- 
ant Nicholas  H.,  in  his  answer,  denied  such  allegation,  and  this 
inured  to  the  benefit,  and  could  be  taken  advantage  of  by,  his  joint 
debtor,  the  other  defendant  (Tilden  v.  Washburn  [Super.  Buff.]  6  N.  Y. 
Supp.  556;  Clason  v.  Morris,  10  Johns.  524;  Chamboret  v.  Gagney, 
10  Abb.  Prac.  [N.  S.]  31);  in  other  words,  if  the  plaintiffs,  under 
the  proof  offered,  were  not  entitled  to  recover  against  the  defendant 
Nicholas  H.,  then,  clearly,  they  were  not  entitled  to  recover  against 
his  surety,  Harriet  P. 

The  judgment  and  order  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  each  appellant  to  abide  the  event.    All  concur. 
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BLUMBNSTIEL  et  al.  ▼.  FLBITMANN  et  al. 

(Supreme  Court  Appellate  DItIsIou,  First  Department    April  4,   1901.) 

Ibjunction— Whkk  Grantkd. 

Plaintiff  w&a  entitled  by  contract  to  a  certain  share  of  amounts  col- 
lected from  tbe  goyemment  whether  remitted  direct  by  agents  of  de- 
fendant to  him  or  otherwise.  Held,  that  he  was  not  entitled  to  enjoin 
tbe  agents  from  making  remittances  of  whatever  sums  they  have  col- 
lected or  may  collect  from  tbe  government 

Appeal  from  special  t«m,  New  York  cotinty. 

Action  by  Alexander  Blumenstiel  and  others  against  Ewald  Fleit- 
mann  and  others,  impleaded  with  others.  From  an  order  denying  a 
motion  to  continne  an  injunction  pendente  lite,  plaintiffs  appeal  Af- 
firmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BUMSEY,  MCLAUGH- 
LIN, and  PATTERSON,  JJ. 

Emanuel  Blumenstiel,  for  appellants. 
Edwin  B.  Smith,  for  respondents. 

PER  CURLVM.  We  think  this  motion  was  properly  denied.  Un- 
der the  agreement  between  the  plaintiffs  and  Heer  &  Co.,  the  plain- 
tiffs were  entitled  to  "50^  of  all  amounts  hereafter  collected,  whether 
remittance  is  made  direct  by  Fleitmann  &  Ck).  and  Dreyfus,  Kohn  & 
Ck).,  or  the  United  States  government,  to  Heer  &  Co.,  or  through 
Blumenstiel  &  Hirsch."  This  contemplated  that  Heer  &  Co.  were 
not  to  become  liable  to  the  plaintiffs  until  after  the  amount  which 
had  been  collected  from  the  United  States  government  had  actually 
been  remitted  to  and  received  by  Heer  &  Co.  This  being  so,  mani- 
festly the  plaintiffs  ha,ve  no  right  to  prevent  Fleitmann  &  Co.,  as  the 
agents  and  representatives  of  Heer  &  Co.,  from  remitting  to  that 
firm  whatever  sums  they  have  collected  or  may  collect  fr<Mn  the 
United  States  government. 

The  order  appealed  from  is  right,  and  must  be  afSrmed,  with  f  10 
eosts  and  disbursements. 


H.  B.  OLAPLIN  CO.  t.  PATTON  et  aL 
(Supreme  Court  Appellate  Division,  First  Department    April  4,  1901.) 

Bill  or  Pabticdlars. 

Where  defendant,  being  sued  on  a  guaranty  executed  by  her  and  a  co- 
defendant  and  delivered  to  the  plaintiff,  answered  that  the  guaranty 
was  obtained  by  the  plaintiff  and  others  in  collusion  with  It  by  fraudu- 
lent misrepresentations  made  on  plaintiff's  behalf  at  the  InstiRsitlon  of  a 
certain  person,  and  the  plaintiff,  In  a  motion 'for  a  blU  of  particulars, 
stated  that  no  one  connected  with  It  had  any  dealings  with  such  person, 
with  one  exception,  and  that  It  had  no  knowledge  regarding  the  defense, 
plaintiff  was  entitled  to  a  bill  of  particulars  setting  forth  tbe  manner 
and  character  of  the  alleged  fraud. 

Appeal  from  special  term,  New  York  county. 
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Action  by  the  H.  B.  Claflin  Companj  against  Carrie  Patton  and 
others.  From  an  order  denying  plaintifTs  motion  for  a  bill  of  par- 
ticulars, it  ai>peals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  McLAUGHLEN, 
and  PATTERSON,  JJ. 

A.  H.  Parkhurst,  for  appellant. 
A.  W.  Sherman,  for  respondent. 

PATTERSON,  J.  Prom  an  order  denying  a  motion  made  by  the 
plaintiff  for  a  bill  of  particulars  an  appeal  is  taken.  That  the  motion 
was  properly  denied,  as  to  most  of  tlie  matter  in  respect  of  which 
information  was  sought,  is  plain,  but  in  respect  of  one  subject  only 
we  think  it  should  have  been  granted.  The  defendant  Jane  Knapp 
is  sued  upon  a  guaranty  executed  by  her  and  a  co-defendant,  and  de- 
livered to  the  plaintiff.  In  her  answer,  Jane  Knapp  sets  up  as  a 
separate  defense,  that,  if  the  instrument  mentioned  in  the  complaint 
was  executed  by  her,  it  was  obtained  by  the  plaintiff,  and  others  in 
collusion  with  it,  by  fraud  and  misrepresentations,  and  that  such 
fraud  and  misrepresentations  were  made  by -and  on  behalf  of  the 
plaintiff,  at  its  instigation  and  upon  its  authority,  by  one  Jesse  T. 
Higgins,  her  brother.  In  support  of  the  motion  an  affidavit  of  W.  B. 
M.  Jordan  was  presented,  from  which  it  appears  that  no  one  con- 
nected with  the  plaintiff  corporation  had  any  dealings  with  Higgins, 
except  himself,  and  that  he  never  saw  the  defendant  Knapp,  or  dealt 
with  her,  and  had  no  knowledge  whatsoever  regarding  her  defense, 
and  that  the  guaranty  upon  which  the  plaintiff's  cause  of  action  rests 
was  received  by  mail  from  the  defendant;  and  he  further  states  that 
neither  he  nor  any  ofQcer  of  the  plaintiff  corporation  knows  anything 
regarding  the  alleged  fraud  or  false  representations  set  up  by  the  de- 
fendant Knapp,  and  that  no  one  connected  with  the  plaintiff  has  any 
knowledge  of  what  the  alleged  false  representations  were,  or  when 
they  were  made.  The  plaintiff  moved  that  the  defendant  be  required 
to  give  a  bill  of  particulars  stating,  among  other  things,  the  fraud  or 
false  representations  by  which  the  said  guaranty  was  obtained,  and 
the  nature,  manner,  and  character  thereof,  and  whether  written  or 
oral,  and  when  and  where  and  by  whom  made,  perpetrated,  and  prac- 
ticed. Tlie  answer  states  by  whom  the  alleged  misrepresentations 
were  made,  but  what  those  representations  were,  and  when  and 
where  they  were  made,  should  be  disclosed,  in  order  that  the  plaintiff 
may  be  enabled  to  prepare  properly  for  the  trial  of  the  action. 

For  this  reason,  the  order  should  be  reversed  and  the  motion  grant- 
ed, to  the  extent  of  requiring  the  defendant  Knapp  to  state  what  the 
alleged  false  representations  were,  and  when  and  where  they  were 
made,  without  costs  to  either  party.    All  concur. 
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COLLINS  T.  UNION  RT.  CX).  OF  NEW  TORK. 

(Supreme  Court,  Appellate  Division,  First  Department    April  4,  1001.) 

PmaMoxxL  tRjDBmB— £tidbhob  or  DAx^aaa— £xci.trnoN— Habklesb  £bbob. 
Plaintiff  testlfled  that  prior  to  the  accident  she  received  $10  per  -week 
for  performing  honseboM  duties  for  her  sister,  and  that  after  the  Injury 
her  Bister  ceased  paying  ber;  and,  on  being  asked  If  the  pay  ceased 
because  she  was  Injured,  she  answered,  "Not"  and  the  answer  was 
stricken  ont  on  motion  of  plaintiff's  attorney.  Held,  that  any  error  In 
excluding  the  answer  was  rendered  harmless  by  further  testimony  that 
the  pay  ceased  because  her  sister  employed  a  servant  to  do  the  work 
formerly  performed  by  plaintiff. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Elvira  A.  Collins  against  the  Union  Railway  Company  of 
New  York.  From  a  judgment  in  favor  of  plaintiff,  and  from  an  or- 
der denying  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  VAN  BKUNT,  P.  J.,  and  EUMkSEY,  McLAUGEELIN, 
and  PATTEBSON,  JJ. 

C.  P.  Brown,  for  appellant. 
S.  Wasserman,  for  respondent. 

PER  CUEIAIL  We  are  asked  to  reverse  this  judgment  upon  a 
single  exception  taken  to  a  ruling  of  the  trial  justice  upon  a  matter 
of  evidence.  The  action  was  brought  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  plaintiff  while  she  was  a  passenger  on 
one  of  the  defendant's  cars.  The  proof  abundantly  established  negli- 
gence on  the  part  of  the  defendant  and  the  freedom  of  the  plaintiff 
from  contributory  negligence,  and  no  claim  is  now  made  by  the  ap- 
pellant to  the  contrary.  The  plaintiff  testified,  among  other  things, 
that  before  her  injuries  were  sustained  she  resided  in  the  family  of 
her  sister's  husband,  and  that  she  took  charge  of  the  management  of 
the  house,  taking  care  of  the  children,  marketing,  shopping,  washing, 
"and  overseeing  everything,"  and  that  for  her  services  she  had  re- 
ceived $10  a  week;  that  at  the  time  of  the  trial  she  was  not  able  to 
do  any  work;  and  that  after  she  recovered  irom  her  injuries  her  sis- 
ter ceased  paying  her  the  wages  *he  had  previously  received.  Upon 
her  cross-examination  she  was  asked  the  quest  ion,  "And  do  you  mean 
to  tell  the  jury  that  she  stopped  paying  you  $10  a  week  because  you 
were  injured?"  to  which  she  answered,  "Not  because  I  was  injured; 
no."  Thereupon  her  counsel  moved  to  strike  the  answer  out  because 
it  called  for  an  opinion,  which  motion  was  granted  by  the  court,  and 
an  exception  was  taken.  If  this  was  error,  it  waa  remedied,  for  the 
reason  that  the  witness  stated  in  another  part  of  her  cross-examina- 
tion that  her  sister  stopped  paying  her  because  she  employed  a  serv- 
ant to  do  the  work  which  had  previously  been  done  by  the  plaintiff. 

The  judgment  and  order  should  be  afQrmed,  with  coats. 
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MANHATTAN  RT.  CO.  v.  COMSTOCK  et  aL 

(Supreme  Court,  Appellate  DWislon,   First  Department.    April  4.   1901.) 

1.  EKIKBRT  DOKAIX— COKDBIfHATIOH  PBOOBBDIKOS— COMMIBSIOinEBS'  Rbpobt — 
tilONINO  URDBB  DuRBBS. 

Wbere  a  commissioner  In  condemnatioii  proceedings  signed  the  report 
against  bis  will  under  a  mandate  of  tbe  court,  which  waa  suhsequently 
adjudged  to  have  been  improperly  Issued,  and  should  have  been  denied, 
the  report  was  pr<q>erl7  set  aside,  as  the  signing  by  such  commissioner 
was  under  duress. 
9l  Same — Bettinq  Aside  ComassiONEBS'  Report — Riohtb  of  Infants. 

Tbe  setting  aside  of  a  Told  report  of  commissioners  In  condemnation 
proceedings  will  not  be  precluded  by  the  fact  that  property  rights  <rf 
Infants  would  be  thereby  affected,  since  Infants  can  acquire  no  greater 
rights  than  adults  where  tbe  act  is  yold. 

Appeal  from  special  term,  New  York  county. 

Ck>ndemnation  proceedings  by  the  Manhattan  Railway  Company 
against  William  T.  Comstock,  as  trustee,  and  others.  From  an  order 
vacating  a  final  order  confirming  awards  of  commissioners,  defend- 
ants appeal.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  MCLAUGH- 
LIN, and  PATTERSON,  JJ. 

L.  M.  Berkeley,  for  appellants. 
W.  H.  Godden,  for  respondent. 

VAN  BRUNT,  P.  J.  The  circumstances  under  which  the  report  in 
question  was  signed  by  Mr.  Morrison,  one  of  the  commissioners,  hav- 
ing been  before  this  court  in  the  case  of  People  v.  Morrison,  64  App. 
Div.  262,  66  N.  Y.  Supp.  519,  it  is  not  necessary  to  rehearse  the  facts. 
This  court  there  held  that  the  peremptory  mandamus,  under  the  pres- 
sure of  which  Mr.  Morrison  signed  the  report,  was  improperly  issued, 
and  the  order  directing  its  issuance  was  reversed,  and  the  motion  for 
a  mandamus  denied;  which  adjudication  has  been  affirmed  by  the 
court  of  appeals.  59  N.  E.  1128.  Mr.  Morrison  having  signed  the  re- 
port in  question  in  obedience  to  a  mandate  of  this  court,  and  against 
his  own  will,  and  such  mandate  ha.ving  been  adjudged  to  have  been 
improper,  and  it  having  been  adjudged  that  the  application  therefor 
should  have  been  denied,  the  signature  of  the  report  by  Mr.  Mor- 
rison was  made  while  he  was  under  duress,  and  in  law  the  report 
never  had  been  signed  by  such  commissioner  at  the  time  of  the  con- 
firmation; and  hence  such  order  of  confirmation  was  irregular,  and 
was  properly  set  aside. 

The  suggestion  that  the  court  cannot  interfere  with  the  vested 
rights  of  infants  certainly  can  have  no  weight  under  such  circumstan- 
ces. Infants  can  get  no  greater  rights  than  adults  where  an  act  is 
done  under  circumstances  which  make  it  null  and  void. 

Tbe  order  should  be  affirmed,  with  costs.    All  concur. 
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SHAW  T.  CITX  OF  NEW  YORK. 

(Supreme  0>Tirt,  Appellate  DlTlsion,  First  Department    April  4,  1901.) 

JrawifEKT— Vacatwo  Dbfaiilt— Dbfbhsb. 

An  award  for  damages  tor  change  of  grade  was  assigned  by  the  owner 
of  the  property  to  plaintiff,  who  filed  his  assignment  with  the  city  comp- 
troller two  days  after  notice  of  claim  to  the  award  by  the  assignee  of  a 
deficiency  judgment  obtained  on  foreclosure  against  the  owner.  Plain- 
tiff protested  against  payment  of  the  award  to  the  assignee  of  the 
deficiency  Judgment,  and  sued  the  ci^  therefor,  and  the  city  defaulted. 
Held,  that  it  was  a  debatable  question  whether  plaintiff  could  recover, 
and  hence  it  could  not  be  said  that  the  city  had  no  defense,  thus  pre- 
venting It  from  haying  the  default  set  aside. 

Appeal  from  special  term,  New  York  county. 

Action  by  John  C.  Shaw  against  the  ci<y  of  New  York.  From  an 
order  denying  a  motion  to  open  default,  defendant  appeals.  Re- 
versed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  EUMSEY,  McLAUGHLIN, 
and  PATTERSON,  JJ. 

George  Landon,  for  appellant. 
John  0.  Shaw,  in  pro.  per. 

PER  Curiam.  The  defendant  appeals  from  an  order  denying  its 
motion  to  open  a  default  in  this  action,  taken  upon  the  failure  of  the 
defendant  to  answer  the  complaint.  The  ground  upon  which  the  mo- 
tion was  made  is  that  a  clerk  employed  in  the  office  of  the  corporation 
counsel  of  the  city  of  New  York -failed  to  make  a  proper  entry  in  a 
diary  of  the  date  at  which  the  time  to  answer  expired,  and  therefore 
the  default  was  the  result  of  inadvertence.  The  motion  was  opposed 
on  various  grounds;  among  others,  the  neglect  of  the  city  in  moving 
in  time.  'Hie  action  was  begun  on  the  22d  of  August,  1900,  and  the 
judgment  was  entered  November  20,  1900.  The  motion  to  open  the 
default  was  made  upon  an  order  to  show  cause  granted  on  January 
29,  1901.  We  do  not  think  it  can  be  said,  under  the  circumstances 
disclosed  in  the  moving  papers,  that  the  delay  of  the  city  in  applying 
to  vacate  the  judgment  and  to  be  permitted  to  answer  constitutes 
such  laches  as  should  deprive  it  of  a  right  to  relief.  A  more  serious 
objection  urged  to  the  motion  is  that  the  city  has  really  no  defense  to 
the  plaintifTs  claim;  but  upon  an  examination  of  the  record  before 
us  we  think  there  is  a  debatable  question  as  to  the  plaintiff's  clear 
right  to  recover  upon  his  demand.  He  is  the  assignee  of  one  Flynn 
of  an  award  for  damages  for  change  of  grade  of  real  property  in  the 
city  of  New  York.  The  award  was  made  while  Flynn  was  the  owner 
of  the  property,  and  he  assigned  the  claim  to  the  plaintiff  in  Decem- 
ber. 1898,  but  that  assignment  was  not  filed  in  the  office  of  the  comp- 
troller of  the  city  of  New  York  until  the  27th  of  July,  1899.  There 
was  a  mortgage  upon  Flynn's  property,  which  was  foreclosed,  and  a 
deficiency  judgment  was  entered  against  him,  which  deficiency  judg- 
ment was  purchased  by  one  Margaret  A.  Kiernaui  who  claimed  the 
award  as  belonging  to  her;  and  slie,  on  the  25th  of  July,  1899,  filed 
a  notice  of  her  claim  with  the  comptroller,  and  demanded  payment 
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of  the  award.  On  the  18th  of  October,  ISOO,  she  filed  an  amended 
claim,  and  on  December  19,  1899,  the  phuntiff  filed  a  demand  for  the 
payment  of  the  award  by  virtue  of  the  assignment  to  him.  On  the 
2d  of  April,  1900,  one  Catherine  A.  Kelly,  as  assignee  of  Kiemaii, 
filed  with  the  comptroller  a  writing,  in  which  she  protested  againat 
the  payment  of  the  award  to  Fljun,  or  to  any  other  person  claiming 
to  be  the  assignee  of  Flynn;  and  she  sued  the  city  for  the  amount  of 
the  award,  making  Shaw,  the  plaintiff  here,  a  party.  An  answer  was 
put  in  by  the  city  to  that  action,  which  is  now  pending.  In  August, 
1900,  the  plaintiff  began  this  action,  in  which  the  defendant  desires 
to  set  up  the  rival  claims  of  Catherine  Kelly  and  the  plaintiff,  and 
that  it  is  unable  to  determine  to  whom  tlie  award  should  be  made, 
and  cannot,  with  safety,  pay  it  to  either  of  the  parties,  and  it  pro- 
fesses its  willingness  to  pay  the  amount  of  the  award  into  court  upon 
being  relieved  of  liability  to  the  plaintiff  and  Catherine  Kelly.  We 
do  not  think  it  proper  at  this  stage  of  the  action  to  pass  upon  the 
question  of  the  plaintiff's  right  to  the  award  as  founded  upon  the  con- 
tention that  such  award  belonged  to  the  owner  of  the  property  at  tbe 
time  it  was  made,  and  is  to  be  regarded  as  personal  property.  The 
Kelly  claim  is  not  a  frivolous  one,  and  the  merits  of  the  controvCTsy 
cannot  be  determined  upon  this  motion.  We  are  of  opinion,  there-  ^ 
fore,  that  the  order  should  be  reversed,  and  the  motion  granted  upon ' 
tbe  payment  of  the  taxed  costs  included  in  the  judgment.  No  costs 
apon  tiiia  appeal. 


(59  App.  Dlv.  689.) 

STJTTON  et  aL  T.  CORNTNa. 

(Supreme  Court  Appellate  Division,  First  Department    April  4,  1901.) 

1.  Accord  and  Satisfaction — PREsuMPTioif  op  DKLivBRy  prom  Uatlino. 

To  prove  an  accord  and  satisfaction.  It  was  ebown  that  plaintiffs  agreed 
to  take  a  less  snm  for  goods  sold,  and  that  defendant  sent  a  check,  certi- 
fied, for  tbe  amount  by  mall,  addressed  to  one  of  tbe  plaintiffs  at  tbelr 
place  of  business,  and  prepaid  the  postage  uiK>n  It  Held,  that  the  send- 
ing of  the  check  raised  the  presumption  of  Its  receipt  by  plaintiffs. 

9,  Same. 

Where  goods  sold  were  partially  destroyed  before  delivery,  and  a  claim 
made  by  the  buyer  for  a  deduction,  and  the  seller  agreed  to  accept  a 
check  for  a  certain  amount,  which  check  was  delivered  and  accepted.  It 
constituted  an  accord  and.  satisfaction. 

&  Objbctioms  to  Bvidbncb — Aider  bt  Vebdiot. 

Where  a  bank  book  was  Introduced  in  evidence  without  objection,  objec- 
tion to  its  competency  cannot  be  first  made  after  verdict 

Appeal  from  trial  term.  New  York  county. 

Action  by  James  P.  Sutton  and  others  against  J.  Sherwood  Corn- 
ing. From  a  judgment  for  defendant  and  an  order  denying  a  new 
trial,  plaintiffs  appeal.    Afilrmed. 

Argued  before  VAN  BKUNT,  P.  J.,  and  RUMSEY,  McLAUQH- 
LIN,  and  PATTERSON,  JJ. 

Gustavus  T.  Kirby,  for  appellants. 
L.  B.  Treadwell,  for  respondent 
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BUMSEY,  J.  The  first  objection  is  that  the  verdict  is  against  the 
■weifilit  of  the  evidence.  The  action  was  brought  to  recover  upon  a 
check  for  ?«8.50  drawn  by  the  defendant  to  tlie  order  of  the  plain- 
tiffs, which  was  not  paid  upon  presentation.  The  check  was  given 
for  the  balance  of  goods  sold  by  the  plaintiffs  to  the  defendant,  and 
the  defense  was  that  before  the  goods  were  delivered  to  the  defend- 
ant they  were  partially  destroy^,  so  that  the  defendant  never  re- 
ceived what  he  bought;  that  a  claim  was  made  for  a  deduction  be- 
cause of  this  destruction,  as  a  resuft  of  which  there  was  an  accord  and 
satisfaction  between  the  parties,  by  which  the  plaintiffs  agreed  to  ac- 
cept a  check  for  $31.50  in  payment  of  all  demands  which  they  had 
against  the  defendant;  and  that  said  check  had  been  delivered  and 
accepted.  These  facts  were  sworn  to  by  the  defendant.  He  testi- 
fied to  a  eonversation  with  one  of  the  plaintiffs,  aa  a  result  of  which 
he  offered  to  pay  f31.50  in  satisfaction  of  the  claim  against  him,  and 
that  he  subsequently  sent  the  check,  certified,  for  that  amount,  by 
mail,  addressed  to  one  of  the  plaintiffs  at  their  place  of  business,  and 
prepaid  the  postage  upon  it.  The  check  had  never  been  returned  or 
paid,  and  the  plaintiffs  insist  that  it  had  never  been  received. 

The  sending  of  the  check  in  a  letter,  postpaid,  to  the  plaintiffs  at 
their  place  of  business,  was  positively  testified  to  by  the  defendant, 
and  raises  a  presumption  of  the  receipt  of  the  check  by  the  plaintiffs. 
Steamship  Co.  v.  Otis,  100  N.  Y.  446,  3  N.  E.  485.  That  presumption 
the  plaintiffs  songht  to  overcome,  but  the  result  of  their  evidence 
was  such  that  the  question  was  a  proper  one  to  submit  to  the  jury, 
and  it  was  so  submitted,  and  we  do  not  feel  at  liberty  to  overrule 
their  determination,  especially  as  it  seems  to  have  been  sati-sfactory 
to  the  trial  judge.  The  facts  sworn  to  by  the  defendant,  if  estal> 
lished,  as  they  must  be  deemed  to  have  been,  constitute  an  accord  and 
satisfaction.  Fuller  v.  Kemp,  138  N.  Y.  231,  33  N.  E.  1034,  20  L, 
R.  A.  785;  Brake  Co.  v.  Prosser,  157  N.  Y.  289,  51  N.  E.  986. 

The  defendant  produced  and  had  identified  his  bank  book,  by  which 
it  appeared  that  this  check  for  f31.50  had  been  charged  against  him 
as  a  certified  check.  The  book  was  not  offered  in  evidence,  but  it 
was  submitted  to  the  jury  without  objection  by  the  plaintiffs'  counsel, 
and  no  point  was  raised  until  after  the  verdict  had  been  rendered. 
This,  we  think,  was  too  late.  If,  when  the  book  had  been  submitted 
to  the  jury,  the  objection  had  been  taken,  it  is  quite  possible  that  it 
would  have  been  offered  in  evidence,  and  any  def(;ct  in  the  proof  nec- 
essary to  have  it  received  might  have  been  supplied;  but  as  it  wa« 
permitted  to  go  to  the  jury  without  objection,  and  without  any  ques- 
tion as  to  its  competency,  we  do  not  see  that  the  plaintiffs  are  in  any 
situation  to  claim  that  this  was  error. 

Upon  the  whole  case,  we  think  that  the  judgment  and  order  were 
correct,  and  shoald  be  affirmed,  with  costs.    All  concur. 
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(59  App.  DIv.  570.) 

MARX   ▼.   CIANCIMINO. 

(Supreme  Conrt,  Appellate  DlTision.  First  Department    April  4,  1901.) 

1.  Attachkbht— Lett— Vaoatioic— Defekdaht's  Amiokbe. 

Where  an  attachment  was  levied  on  defendant's  property.  Us  assignee 
la  entitled  to  make  a  motion  to  vacate  the  levy. 

Si  Same— Election  ok  Remedies. 

Where,  after  defendant's  motion  to  vacate  the  levy  of  an  attachment 
had  been  denied,  defendant's  assignee  brought  an  action  against  the 
sheriff  to  recover  the  value  of  the  property  levied  on  upon  the  ground  that 
he  had  "detained  and  converted  said  money  to  his  own  use,"  the  assignee 
thereby  recognized  the  validity  of  the  attachn  .  and  was  estopped 
from  asserting  that  a  valid  levy  bad  not  been  maue  imder  It. 

Appeal  from  special  term,  New  York  county. 

Action  by  Alfred  P.  Marx  against  Peter  Ciancimino,  Prom  an 
order  vacating  a  levy  under  a  warrant  of  attachment,  plaintiff  ap- 
peals.   Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLTN,  O'BRIEN, 
and  INGRAHAM,  JJ. 

Henry  Schmitt,  for  appellant. . 
Frederick  Mattocks,  for  respondrnt. 

PER  CURIAM.  We  agree  with  the  learned  justice  sitting  at  spe- 
cial term  that  the  Peter  Ciancimino  Company,  as  the  assignee  of  the 
defendant,  could  move  to  vacate  the  levy  made  under  the  attachment. 
Merriam  v.  Parker  Co.,  19  App.  Div.  329,  46  N.  Y.  Supp.  484.  But 
the  moving  papers  upon  which  the  order  vacating  the  levy  was  based 
show  that  after  a  motion  to  vacate  the  attachment,  made  by  the  de- 
fendant, had  been  denied,  the  Peter  Ciancimino  Company  brought  an 
action  against  the  sheriff,  which  is  still  pending,  to  recover  the  value 
of  the  property  levied  upon,  upon  the  ground  that  the  sheriff  had  by 
such  levy  "detained  and  converted  said  money  to  his  own  use."  We 
are  of  the  opinion  that  by  the  bringing  of  such  action  the  Peter 
Ciancimino  Company  elected  to  treat  the  sheriff  as  its  debtor  to  the 
extent  of  the  value  of  the  property  levied  upon,  and  it  thereby  rec- 
ognized the  validity  of  the  attachment,  and  by  reason  of  such  elec- 
tion it  was  thereafter  estopped  from  asserting  that  a  valid  levy  had 
not  been  made  under  it.  Haggart  v.  Morgan,  5  N.  Y.  423;  Diossy 
V.  Morgan,  74  N.  Y.  11.  An  election  once  made  is  final,  and  the 
party  making  it  cannot  thereafter  change  his  position  to  the  prej- 
udice of  the  opposite  party.  Moller  v.  Tuska,  87  N.  Y.  166;  Bach  v. 
Tuch,  126  N.  Y.  53,  36  N.  E.  1019.  The  demand  made  by  the  respond- 
ent for  the  return  to  it  of  the  property  attached,  followed  by  the  bring- 
ing of  the  action  against  the  sheriff,  sufficiently  evidences  an  elec- 
tion on  its  part  to  treat  the  attachment  and  levy  made  thereunder 
as  a  valid  one,  and  to  enforce  whatever  claim  it  had  by  reason  of 
such  levy  against  the  sheriff.  Conrow  v.  Little,  115  N,  Y.  387,  22 
N.  E.  346;  Heidelbach  v.  Bank,  87  Hun,  117,  33  N.  Y.  Supp.  794. 
If,  as  respondent  asserts,  there  was  no  money  held  by  the  insurance 
companies  upon  which  a  levy  could  be  made,  then  the  attempted  levy 
was  ineffectual,  and  there  was  no  levy  to  vacate. 
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We  are  of  the  opinion  that  the  order  appealed  from  should  be  re- 
versed, with  |10  costs  and  disbursements,  and  the  motion  to  vacate 
the  levy  denied,  with  |10  costs. 


BOOTH  et  aL  T.  DODG^  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    April  4,  1901.) 

COBPOHATiONs— Accounting— Declahatioh  of  Trdst— Violatioh. 

Plaintiffs  alleged  that  they  were  minority  stockholders  in  a  Joint-stock 
company  organized  by  the  owner  of  certain  patents,  and  that  the  owner, 
who  was  president,  had  made  a  declaration  of  trust  vesting  the  legal 
title  of  the  patents  and  all  property  which  the  association  might  have  in 
trustees  to  hold  for  the  association;  that  the  association  issued  shares 
to  members  according  to  their  respective  Interests;  and  that,  on  certain 
members  surrendering  their  shares  in  discbarge  of  indebtedness,  the 
president  surreptitiously  sold  such  shares  where  he  could  control  them, 
and  thereafter,  by  the  control  thus  obtained,  transferred  the  property  of 
the  association  to  a  corporation  organized  for  the  purpose.  Held,  that  tt 
was  error  to  sustain  a  demurrer,  as  plaintiffs  had  averred  a  violation  ot 
trust  entitling  them  to  an  accounting. 

Appeal  from  special  term,  New  York  county. 

Action  by  Henry  P.  Booth  and  another  against  Theodore  A.  Dodge 
and  others.  From  a  judgment  sustaining  demurrers,  plaintiffs  ap- 
peal.   Judgment  as  to  the  defendant  Dodge  reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLEN,  CyBBIEN, 
and  INGRAHAM,  JJ, 

L.  J.  Morrison,  for  appellants. 

Joseph  Kling,  for  respondent  Brown  and  another. 

Edwards  H.  Childs,  for  respondent  Dodge. 

CKBRIEN,  J.  In  this  action  the  plaintiffs,  as  minority  sharehold- 
ers in  the  ^llinghast  Tire  Association,  complain  of  certain  acts  of 
that  association,  which  they  claim  are  illegal,  and  in  violation  of 
their  rights.  This,  association  is  a  joint-stock  company,  which  came 
into  being  under  a  declaration  of  trust  made  by  Theodore  A.  Dodge, 
one  of  the  defendants.  It  appears  that  he  was  the  owner  of  certain 
patents,  in  which  other  persons  also  were  beneficially  interested.  In 
order  to  carry  on  business  with  the  patents,  and  to  have  an  organiza- 
tion for  that  purpose,  as  well  as  to  define  and  secure  the  rights  of 
all,  the  declaration  of  trust  was  made  by  Dodge  as  trustee,  and  the 
Tillinghast  Tire  Association  was  formed  with  Dodge  as  president. 
In  the  declaration  of  trust  it  was  provided  that  the  legal  title  to  the 
patents  and  to  all  the  property  which  the  association  might  have 
should  be  in  the  trustee  in  trust  for  the  association,  and  that  the  lat- 
ter should  be  the  equitable  owner  of  the  property.  The  association 
issued  4,000  shares  of  stock,  of  which  90  per  cent,  was  divided  among 
the  then  members  of  the  association  according  to  their  respective  in- 
terests, and  the  remaining  10  per  cent,  it  was  agreed  should  be  held  as 
treasury  shares.  The  plaintiffs  are,  and  were  at  all  times  mentioned 
in  the  complaint,  the  owners  of  522  shares  of  the  capital  stock  of  the 
association.  The  complaint  alleges  that  the  Single-Tube  Automobile 
69  N.Y.S.- 
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Bicycle  Tire  Company  was  organized  under  the  laws  of  New  Jersey 
by  the  defendant  Dodge  and  others  for  the  purpose  of  gaining  con- 
trol of  the  assets  and  property  of  the  Tillinghast  Tire  Association; 
that  a  Boston  company  owned  450  shares  of  the  Tillinghast  Associa- 
tion, and,  being  unable  to  meet  its  obligations  to  that  association, 
surrendered  to  -it  the  450  shares  in  discharge  of  its  indebtedness; 
that  these  shares  so  surrendered  were  surreptitiously  sold  to  the  de- 
fendant Brown,  in  contravention  of  the  declaration  of  trust  made  by 
Dodge;  that  with  these  450  shares  of  stock  reissued  to  Brown,  Dodge 
obtained  the  control  of  a  legal  majority  of  the  capital  stock  of  the 
Tillinghast  Association,  and,  availing  himself  of  this  control,  trans- 
ferred the  property  and  assets  of  the  association  to  the  New  Jersey 
corporation;  that  this  latter  company  has  a  nominal  capital  of 
f  1,000,000,  and  bad  no  property  or  assets  of  any  kind  at  the  time  of 
its  organization,  nor  has  it  since  had,  except  such  as  was  obtained  by 
the  acquisition  of  the  assets  and  property  of  the  Tillinghast  Tire 
Association  so  transferred  to  it.  Further,  it  is  alleged  that  of  the 
$1,000,000  of  stock  of  the  New  Jersey  company  an  improper  disposi- 
tion was  made,  and  |150,000  of  stock  thereof  was  transferred  and  de- 
livered to  persons  unknown  to  f^intiffs.  Without  referring  more 
at  length  to  the  allegations  of  this  voluminous  oomplmnt,  we  think 
that  enough  has  been  stated  to  show  that  the  plaintiffs,  as  against 
Dodge,  who  was  their  trustee,  are  entitled  to  an  accounting.  Such 
allegations,  if  true,  show  that  he  violated  his  trust  in  transferring 
trust  property  in  the  manner  and  for  the  consideration  set  forth  to  a 
corporation  in  which  he  had  become  interested  as  a  stockholder,  and 
which  he  and  others  had  organized  for  the  very  purpose  of  gaining 
control  of  the  assets  and  property  of  the  Tillinghast  Association,  the 
legal  title  to  which  was  given  to  him  in  tl-ust,  and  in  which  assets 
and  property  the  plaintiffs  had  an  equitable  or  beneficial  interest  to 
the  extent  of  the  shares  which  they  held  in  that  association.  Wo 
think,  therefore,  tliat  the  complaint  states  facts  suflficient  to  show 
that  the  plaintiffs  are  beneficiaries  under  the  trust  agreement  by 
virtue  of  which  Dodge  became  trustee,  and  that  with  respect  to  his 
management  of  the  trust  and  the  trust  property— practically  upon 
allegations  that  he  has  illegally  transferred  such  property  to  another 
corporation,  which  he,  together  with  others,  had  formed,  and  in  which 
he  was  interested — they  are  entitled  to  an  accounting  from  him,  for 
which,  among  their  otiier  prayers  for  relief,  they  asked.  With  re- 
spect to  the  demurrers  inttiijosed  by  the  other  defendants  which 
were  sustained  by  the  intcrlocutoiy  judgment,  we  think  it  is  unneces- 
sary for  us  to  add  to  the  opinion  of  the  learned  judge  at  special  terra, 
our  conclusion  as  to  them  being  that  the  judgment  should  be  affirmed, 
with  costs  to  such  defendants.  As  to  the  defendant  Dodge  as 
trustee,  however,  we  think  that  the  judgment  should  be  reversed, 
with  costs  to  the  appellants,  but  with  leave  to  him  to  withdraw  his 
demurrer  and  answer  upon  payment  of  costs  In  this  court  and  in  the 
court  below.  As  to  tiie  other  defendants,  judgment  afDrmed,  with 
costs.    All  concur. 
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FLAHERTY  V,  MtTRRAT  et  al 

(Supreme  Court,  Appellate  Dlvlaion,  First  Department    April  4,  1901.) 

COHTRACT  or  Employmbnt— Evidence. 

Plaintiff  attempted  to  Interest  tbe  president  ot  a  trust  company  in  tbe 
business  ot  n^ortgage  Insurance,  and  tbe  latter  agreed  that,  if  tbe  trust 
company  took  up  tlie  business,  plaintiff  should,  have  a  position  as  general 
agent.  The  trust  company  refused  to  take  up  the  business,  but  certain 
shareholders  organized  a  company  to  transact  mortgage  Insurance,  with 
which  plaintiff  had  nothing  to  do.  Btld,  that  plaintiff  was  not  entitled 
to  compensation  for  such  organization  as  against  the  trust  company; 
the  fact  that  some  of  the  shareholders  bad  an  interest  In  the  mortgage 
company  not  making  the  trust  company  liable. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Robert  Flaherty  against  John  W.  Mnrray  and  the  Title 
Ouarantee  &  Trust  Company.  From  a  judgment  for  defendants, 
plaintiif  appeals.    AfBrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMBEY,  McLAUGH- 
UN,  and  PATTERSON,  JJ. 

A.  S.  Gilbert,  for  appellant. 

William  H.  Stockwell,  for  respondents. 

McLaughlin,  J.  This  action  is  brought  to  recover  on  a  quan- 
tum meruit  for  services  alleged  to  have  been  rendered  by  the  plaintiff 
for  the  defendant  in  the  organization  and  development  of  a  domestic 
corporation, — the  Bond  &  Mortgage  Guarantee  Company.  Hie  basis 
of  plaintiffs  alleged  claim,  accoi-dlng  to  his  own  testimony,  is  a  con- 
versation had  in  the  month  of  May,  1890,  with  John  W.  Murray,  then 
president  of  the  defendant  Title  Guarantee  &  Trust  Company,  and 
vice  president  of  the  German-American  Fire  Insurance  Company,  in 
which  he,  in  substance,  infonned  Mr.  Murray  that  he  was  looking  for 
a  position,  and  that,  in  order  to  obtain  one,  he  desired  to  interest  the 
trust  company,  or  its  directors  and  stockholders,  in  the  business  of 
mortgage  insurance,  and  that  he  expected,  in  case  of  success,  to  be 
rewarded  with  a  position  in  the  defendant  trust  company,  "as  general 
agent  to  work  np,  create,  and  bring  mortgage  insurance  to  the  com- 
pany, at  a  salary  of  not  less  than  $3,000  a  year,"  He  testified  that 
Mr.  Murray  agreed  with  him  that,  if  the  Title  Guarantee  &  Trust 
Company  took  np  the  business  of  mortgage  insurance,  he  should  have 
such  a  position.  He  did  not  claim  that  any  other  person  connected 
with  the  trust  company  ever  made  any  agreement  with  him,  or  that 
its  board  of  directors  took  any  corporate  action  upon  the  subject. 
The  trust  company  did  not  take  up  the  business  of  mortgage  insur- 
ance. On  the  contrary,  it  refused  to  do  so,  although  it  had  a  right, 
under  its  charter,  to  enter  into  that  business.  It  appeared,  however, 
that  some  time  after  the  interview  with  Mr.  Murray  some  of  the  stock- 
holders of  the  Title  Guarantee  &  Trust  Company  participated  in  the 
organization  of,  and  became  interested  in,  the  Bond  &  Mortgage 
Guarantee  Company,  a  corporation  organized  for  the  purpose  of  trans- 
acting mortgage  insurance  business;  but  the  plaintiff  had  nothing  to 
do  with  the  organization  of  that  company,  and  it  was  not  in  fact  or- 
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ganized  until  after  he  had  made  arrangements  with  Cary  &  Whit- 
ridge  to  form  another  company,— the  Mortgage  Insurance  Company 
of  New  York, — ^to  do  substantially  the  same  kind  of  business.  There 
was,  therefore,  at  the  close  of  plaintiff's  case,  a  complete  failure  of 
proof  to  support  the  cause  of  action  set  out  in  the  complaint  There 
was  not  the  slightest  evidence  that  the  Title  Guarantee  &  Trust  Com- 
pany (and  appellant's  counsel  conceded  upon  the  argument  that  the 
complaint  was  properly  dismissed  as  to  the  defendant  Murray)  ever 
employed  or  authorized  the  employment  of  the  plaintiff  for  any  pur- 
pose whatever,  or  that  he  ever  performed  any  services  for  it,  or  that 
that  company  had  any  connection  with  or  interest  in  the  Bond  & 
Mortgage  Guarantee  Company.  The  fact  that  some  of  the  directors 
and  stockholders  of  the  Title  Guarantee  &  Trust  Company  had  an 
interest  in  the  mortgage  company  could  in  no  way  render  the  trust 
company  liable  for  the  ineffectual  efforts  of  the  plaintiff  to  induce  it 
to  enter  into  the  business  referred  to.  This  being  the  situation  at 
the  close  of  plaintiff's  case,  the  trial  court  could  do  nothing  but  grant 
the  defendants'  motion  to  dismiss  the  complaint. 

The  judgment  appealed  from  is  right,  and  mast  be  affirmed,  with 
costs.    All  concur. 


GALLAGHER  v.  BAIRD. 

(Supreme  Conrt,  Appellate  Division,  First  Department    April  4,  ISOt) 

Costs— Taxation  of  Stekoqbaphbb's  Fee& 

Plaintiff,  bavlng  become  liable  for  stenographer's  fees  before  a  ref- 
eree, movefl  to  have  them  taxed  as  a  disbursement.  Defendant  objecting, 
one-half  was  taxed  by  consent.  Defendant  afterwards  requested  plain- 
tiff to  loan  him  a  copy  of  the  minutes  to  make  up  the  proposed  case  on 
appeal.  Plaintiff  agreed  to  this  on  defendant's  paying  the  fees  taxed. 
Eeld,  that  plaintiff's  liability  for  the  minutes  was  incurred  In  connection 
with  the  trial,  and  not  with  the  preparation  of  the  appeal,  and  he  was 
not  entitled,  after  affirmance,  to  have  the  other  half  Included  In  the  costs 
taxed,  though  plaintiff  had  stated,  in  giving  the  copy  to  defendant  that 
such  action  was  without  prejudice  to  any  right  be  might  have  to  tax  the 
other  half  should  he  succeed  on  appeal. 

Appeal  from  special  term,  New  York  county. 

Action  by  Patrick  Gallagher  against  Matthew  Baird.  Prom  an 
order  denying  defendant's  motion  for  review  of  taxation  of  bill  of 
costs  and  the  disallowance  of  a  certain  amount  for  stenographic 
minutes  (G8  N.  Y.  Supp.  659),  defendant  appeals.    Reversed. 

Argued  before  VAN  BRUNT.  P.  J.,  and  RUMSEY,  PATTERSON, 
O'BRIEN,  and  INGRAHAM,  JJ, 

Joseph  Fettretch,  for  appellant. 
Leslie  Richard  Palmer,  for  respondent 

O'BRIEN,  J.  The  issues  herein  were  sent  to  a  referee,  who,  upon 
the  refusal  of  the  defendant  to  stipulate  that  a  stenographer  should 
take  the  minutes,  himself  employ^  one,  and  the  bUl  for  such  work 
amounted  to  ?1,099.  Copies  of  the  minutes  were  used  by  both 
parties  during  the  reference,  and  returned  to  the  referee,  who,  having 
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ordered  judgment  in  plaintiff's  favor,  gave  the  copies  to  bim.  Upon 
request  of  tixe  stenographer  for  payment  of  the  entire  bill,  and  to  re- 
lieve the  referee,  who  had  become  responsible  for  the  stenographer's 
fees,  the  counsel  for  the  plaintiff  agreed  to  become  liable  for  them, 
and  thereafter  endeavored  to  have  them  taxed  as  a  disbursement. 
Under  the  objection  of  the  counsel  for  the  defendant,  the  full  amount 
was  not  allowed,  but  only  one-half  of  the  bill,  which,  by  consent,  was 
taxed.  Thereafter,  however,  the  defendant's  counsel  requested  the 
plaintiff  to  loan  him  a  copy  of  the  minutes  to  make  up  the  proposed 
case  on  appeal.  This  the  plaintiff  at  first  refused  to  do,  and  finally 
it  was  agreed  that  the  defendant  should  receive  a  copy  upon  paying 
the  amount  of  the  stenographer's  fees  as  taxed,  and  thereupon  the 
defendant  paid  the  one-half,  and  had  that  sum  taken  from  the  judg- 
ment. 

The  situation,  then,  was  that  each  party  had  a  copy  of  the  minutes, 
which  he  could  use,  one  for  preparing  the  case,  and  the  other  for 
adding  and  formulating  the  proposed  amendments  on  appeal.  The 
judgment  subsequently  was  affirmed  (66  N.  Y.  8upp.  759),  and  there- 
after the  plaintiff  moved  and  succeeded  in  having  the  other  half  of 
the  stenographer's  fees  included  in  the  costs  as  taxed  after  such  af- 
firmance. In  support  of  the  right  to  tax  this  disbursement,  reliance 
was  placed  upon  the  case  of  Bidabock  v.  Railway  Co.,  8  App.  Div. 
309,  40  N.  Y.  Supp.  938,  wherein  it  was  held  that  "the  rule  in  this  de- 
partment is  that  the  amount  paid  for  a  copy  of  the  stenographer's 
minutes  obtained  for  the  purpose  of  properly  preparing  amendments 
to  the  case  on  appeal  is  a  taxable  disbursement" ;  and  it  was  therein 
further  said:  ''The  cases  contra  deal  mainly  with  minutes  obtained 
for  use  upon  the  trial."  That  case  is  distinguishable  from  the  fact 
that  it  here  appears  that  the  minutes  were  not  obtained  for  the  pur- 
pose of  preparing  amendments,  but  both  copies  had  been  obtained 
for  use  upon  the  trial.  The  liability  for  the  minutes  and  the  subse- 
quent expenditures  were  in  connection  with  the  trial,  and  thereafter, 
upon  the  entry  of  judgment,  the  plaintiff  sought  to  tax  the  whole  bill, 
and  have  it  included  in  the  judgment  roll,  to  which,  as  we  have  said, 
objection  was  successfully  made  by  the  defendant.  We  are  not  now 
concerned  with  the  question  whether  such  objection  made  to  the 
taxation  was  good  or  not;  the  fact  appearing  that  it  was  by  the  con- 
sent, which  was  subsequently  given  by  the  defendant's  attorney,  that 
one-half  was  taxed,  and  that  amount  thereafter  paid  by  the  defend- 
ant. 

The  resulting  situation  was  that  each  side  had  paid  half  the  ex- 
pense, and  each  had  a  copy  of  the  minutes ;  and  these  were  used,  one 
by  the  defendant  in  making  the  case,  and  the  other  by  the  plaintiff  in 
formulating  proposed  amendments.  It  therefore  seems  to  us  illogical 
to  conclude  that  minutes  procured  for  use  on  the  trial  were  obtained, 
and  the  expense  necessarily  incurred,  by  plaintiff  in  preparing  amend- 
ments 00  appeal.  This,  we  think,  woidd  have  been  the  conclusion  of 
the  learned  judge  at  special  term,  were  it  not  for  the  error  into  which 
he  inadvertently  fell  in  giving  undue  force  to  a  statement  contained 
in  the  letter  which  was  sent  by  the  plaintiff's  attorney  with  the  copy 
of  the  minutes  when  delivered  to  the  defendant.    The  judge  consid- 
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ered  this  to  be,  in  effect,  a  stlpnlation  or  anderstanding  tiiat  the 
payment  made  by  the  defendant's  counsel  was  "without  prejudice  to 
the  right  of  the  plaintiff  to  tax  the  other  half"  should  the  plaintiff 
succeed  on  appeak  The  letter,  however,  reads:  "Of  course,  this  is 
without  prejudice  to  any  right  we  may  have  to  tax  the  other  one-half 
of  the  costs  of  these  minutes  should  we  succeed  upon  the  aj^al.*' 
We  do  not  think  that  when  the  defendant  accepted  the  copy  of  the 
minutes,  and  paid  therefor,  even  though  accompanied  by  a  letter 
couched  in  the  language  quoted,  he  thereby  obligated  himself  to  pay 
the  other  half  in  the  event  that  the  judgment  was  affirmed  on  appeal. 
There  was  clearly  no  stipulation  on  the  subject,  each  party  standing 
on  his  strict  l^al  rights;  and  as  it  was  made  to  appear,  after  the 
affirmance  of  the  judgment,  that  the  minutes  used  were  not  obtained 
nor  the  expense  necessarily  incurred  in  proposing  amendments  to  the 
case  on  appeal,  the  plaintiff  was  not  ientitied  to  tax  this  item.  It 
having  been  allowed,  the  defendant  was  entitled  to  have  it  retaied. 
The  order  accordingly  should  be  reversed,  with  ^10  costs  and  dis- 
bursements, and  the  motion  for  the  retaxation  granted,  with  |10 
costs.    All  concur. 


(59  App.  Dlv.  691.) 

In  re  LORD. 

(Supreme  Court,  Appellate  DIvIbImi,  First  Department    April  4,  1901.) 

ImfKCTIOH  OF  ASBESSMKNT   K0LL8— OrOBB  TO    PBRKIT^RBO0I.ATrOM8— ASSESS- 
KENT  AFFKCTINO    PETITIONER. 

Greater  New  York  Charter,  g  1545,  provides  that  all  books  and  papers 
In  any  department  shall  at  all  times  be  open  to  the  Inspection  of  any 
taxpayer,  subject  to  reasonable  regulations,  and  prescribes  that  on  a 
refusal  of  such  right  a  taxpayer  may  apply  to  the  court  by  sworn  peti- 
tion. Section  892  provides  that  the  annual  records  of  assessed  valuation 
of  real  and  personal  estate  shall  be  open  for  examination  by  persons 
believing  they  are  assessed  on  their  personal  property.  Seld.  that  a 
taxpayer  and  attorney  would  be  granted  an  order  compelling  the  allow- 
ance of  the  Inspection  of  the  tax  books  containing  the  personal  property 
assessments  for  himself  and  clients,  on  condition  that  be  would  furnish 
the  commissioners  names  of  the  estates  and  taxpayers  which  he  repre- 
sented, but  that  an  unlimited  right  to  unnecessarily  Inspect  the  books 
would  not  be  given. 

Appeal  from  special  term,  New  York  county. 

Petition  by  Franklin  B.  Lord  for  an  order  compelling  the  tax  de- 
partment of  New  York  City  to  allow  inspection  of  assessment  rolls. 
From  an  order  granting  a  limited  right  of  inspection  (68  N.  Y.  Supp. 
873),  the  petitioner  appeals.    Aifirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BUMSEY,  McLAUGH- 
LIN,  and  PATTERSON,  JJ. 

Henry  De  F.  Baldwin,  for  appellant. 
James  M.  'Ward,  for  respondent. 

RTJMSEY,  J.  By  section  892  of  the  Greater  New  York  charter  it 
is  provided  that  the  annual  records  of  the  assessed  valuations  of  real 
and  personal  estate  shall  be  open  for  examination  and  correction  from 
the  2d  Monday  in  January  until  the  1st  day  of  May  in  each  year,  so 
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that  those  persons  who  are  assessed,  of  who  have  reasoD  to  believe 
that  they  are  assessed,  upon  their  personal  property,  may  have  an 
opportunity  to  examine  the  tax  rolls  to  ascertain  the  amount  of  their 
assessment.  On  the  30th  of  January,  1901,  Franklin  B.  Lord  made 
an  application  to  the  commissioners  of  taxes  iov  permission  to  inspect 
these  books,  claiming  the  right  because  he  himself  had  been  assessed 
for  personal  property  as  executor  and  trustee,  and  as  attorney  at  law 
for  certain  persons  who  bad  been  notified  that  they  had  been  assessed, 
for  certain  persons  who  had  been  assessed  but  not  notified,  and  for 
certaia  other  persons  who  thought  they  were  assessed,  and  were  de- 
sirous of  ascertaining  the  fact  The  commissioners,  in  reply,  asked 
for  a  list  of  the  names  required,  with  authority  in  writing  therefor, 
and  advised  Mr.  Lord  that  upon  receipt  of  it  they  would  be  pleased 
to  regulate  the  business  of  the  office  for  his  convenience  as  much  as 
possible.  This  reply  was  not  satisfactory  to  Mr.  Lord,  and  thereupon 
be  moved  before  this  court  at  special  term  for  an  order  giving  him 
unlimited  right  to  inspect  these  books.  This  the  court  refused  to 
grant,  but  it  did  give  him  an  order  requiring  that  the  commission- 
ers of  taxes  allow  him  to  make  such  an  iiispection  between  the  hours 
of  9  and  10  in  the  morning  of  such  a  day  or  days  as  the  board  of  as- 
sessment might  indicate  as  most  convenient  for  the  dispatch  of  pub- 
lic business,  and  prescribing  that  the  inspection  should  be  limited  to 
an  examination  oi  the  assessment  allecting  himself  individually  or  as 
executor  or  trustee,  or  the  taxpayers  whom  he  r^resented  as  attor- 
ney; that  before  he  inspected  the  books  he  should  furnish  to  the  com- 
missioners the  names  of  the  estates  which  he  represented  as  executor 
or  trustee  or  in  any  representative  capacity,  and  the  names  of  the 
taxpayers  whom  he  claimed  to  represent  as  attorney;  aud  providing 
finally  that  he  should  have  an  opportunity  to  inspect  the  entries  indi- 
cated by  the  list  of  names  furnished,  under  the  personal  supervision 
of  the  commissioners,  or  that  of  such  oflBcer,  clerk,  or  employ^  as  they 
might  designate  for  that  purpose. 

We  are  of  the  opinion  that  the  order  as  granted  by  the  court  was 
correct.  By  section  1545  of  the  Greater  New  York  charter  it  is  pro- 
vided that  all  books  in  any  department,  except  the  police  and  law  de- 
partments, shall  at  all  times  be  open  to  the  inspection  of  any  tax- 
payer, subject  to  any  reasonable  rules  and  regulations  in  regard  to 
the  time  and  manner  of  such  inspection  as  such  department  may 
make  in  regard  to  the  same,  in  order  to  secure  the  safety  of  such  books 
and  the  proper  use  of  theto  by  the  department,  and,  in  case  such  in- 
spection shall  be  refused,  the  taxpayer  may  apply  to  a  justice  of  the 
supreme  court  for  an  order  that  he  be  allowed  to  make  such  inspec- 
tion as  such  justice  shall  by  his  order  authorize,  and  such  order  shall 
specify  the  time  and  manner  of  such  inspection.  It  is  clear  that  the 
order  made  in  this  case  was  within  the  power  expressly  given  to  the 
justice.  The  statute  indicates  that  the  taxpayer  is  not  to  have  an 
unlimited  and  general  power  of  inspection  of  the  books.  It  is  ap- 
parent, not  only  from  the  affidavits,  but  from  the  nature  of  things, 
that  such  an  inspection  given  to  every  taxpayer  in  the  city  of  New 
York  might  not  only  jeopardize  the  safety  of  the  books,  but  would  in- 
terfere considerably  with  the  work  of  the  department;  and  the  fact 
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that  such  an  inspection  may  have  that  effect  is  indicated  in  the  stat- 
ute which  authorizes  the  department  to  make  reasonable  rules  to 
protect  the  books,  and  to  prevent  undue  interference  with  the  work 
of  the  employes  of  the  department  who  are  engaged  upon  them.  It 
appears  from  the  papers  in  this  case  that  the  records  consist  of  28 
volumes,  containing  almost  9S,000  names.  It  is  also  made  to  appear 
that  from  the  time  the  books  are  open  to  the  1st  of  May  they  are  in 
constant  use  in  furnishing  information  to  persons  applying  for  the 
correction  and  revision  of  the  assessments  against  them,  and  that  the 
average  number  of  these  applications  is  from  seven  to  eight  hundred 
a  day.  It  appears  further  that  the  employ<Ss  are  constantly  engaged 
in  making  entries  of  the  necessary  revisions  and  corrections  of  the 
assessments,  and  that  it  is  absolutely  necessary,  in  order  to  keep  up 
with  such  work,  to  have  the  books  in  hand,  so  that  they  can  be  used. 
It  is  clear  that  the  order  authorizing  the  inspection  should  have  regard 
to  the  work  of  the  department,  and  should  be  so  framed  as  to  inter- 
fere as  little  aa  possible  with  the  duties  of  the  employes.  The  as- 
sessments in  respect  of  which  this  examination  is  sought  are  assess- 
ments as  to  personal  property  only.  To  ascertain  whether  the 
amounts  of  those  assessments  are  proper,  it  is  not  necessary  for  the 
taxpayer  to  examine  the  assessment  against  any  one  else.  The  only 
question  that  he  can  raise  is  whether  or  not  he  should  be  assessed  at 
all,  or  whether  the  amount  of  the  assessment  is  excessive.  To  ascer- 
tain that  fact  it  is  not  necessary  for  him  to  know  about  the  assess- 
ment of  any  one  else,  because  his  assessment  is  to  be  determined  by 
the  amount  of  his  personal  property,  and  a  comparison  with  the  as- 
sessment of  any  one  else  would  not  be  of  any  use  to  him ;  and  there- 
fore when  he  learns  the  amount  of  his  own  assessment  he  knows  all 
that  it  is  material  fot  him  to  know  for  the  protection  of  his  rights. 
The  order  which  enables  the  petitioner  to  ascertain  whether  each 
person  be  represented  was  taxed,  and  the  amount  of  the  assessment, 
if  any,  was  all  that  he  was  entitled  to ;  and  it  therefore  was  correct, 
and  should  be  afllrmed,  with  costs.  AU  concur;  McLAUGHLEN,  J., 
in  resulu 


JAMES  V.   SIGNBLI* 

(Supreme  Court,  Appellate  Division,  First  Department    April  4,  1901.) 

• 

1.  Attachment — Affidavit — Scfpicibnct. 

Code  Civ.  Proc.  §§  C35,  636,  providing  for  a  warrant  of  attachment 
against  the  property  of  defendant  in  certain  actions,  declare  that  plaintiff 
shall  not  be  entitled  to  such  warrant  unless  he  shows  by  afSdavit  that 
one  of  the  causes  of  action  specified  exists  against  the  defendant.  BM 
that,  where  an  afladayit  for  an  attachment  does  not  set  out  the  facts 
on  which  plaintiff's  claim  for  damages  for  the  death  of  her  Intestate  is 
based,  the  order  granting  the  writ  must  be  vacated. 

8,  Same— NoNKEsiDKNOB — Avbbment — Personal  Knowledge. 

Where  an  affidavit  for  a  warrant  of  attachment  because  of  defendant's 
nonresidence  was  made  on  the  personal  knowledge  of  plaintm,  without 
alleging  that  plaintiff  knew  defendant  or  had  ever  had  any  dealings  with 
him,  or  other  facts  showing  plaintiff's  luiowledge,  the  order  granting  the 
writ  must  be  vacated. 
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&  Same— Acnoir  fou  Injuhies. 

Code  Civ.  Proc.  S  635,  provides  that  a  warrant  of  attachment  may  be 
granted  In  actions  to  recover  damages  for  an  Injury  to  person  or  prop- 
erty In  consequence  of  negligence,  fraud,  or  other  wrongful  act;  and  sec- 
tion 3343,  snbd.  10,  defines  an  Injury  to  property  aa  one  whereby  the 
estate  of  another  Is  lessened,  other  than  by  a  personal  Injury  or  the 
breach  of  a  contract.  Held,  that  plaintiff  In  an  action  for  the  death  of 
her  Intestate  through  defendant's  negligence  was  not  entitled  to  a  war- 
rant to  attach  defendant's  property. 

Appeal  from  special  term,  New  York  county. 

Action  by  Mary  James,  as  administratrix  of  the  estate  of  Charles 
P.  James,  against  John  V.  Signell.  From  an  order  denying  a  mo- 
tion to  vacate  an  attachment,  defendant  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUQHUN,  O'BRIEN, 
and  INGRAHAM,  JJ. 

Nathan  Ottinger,  for  appellant 
Philip  Carpenter,  for  respondent. 

McLaughlin,  J.  On  the  12th  of  Septranber,  1900,  the  plaintifTs 
intestate,  an  employ^  of  the  defendant,  sustained  injuries  from  which 
be  died  five  days  later,  by  the  falling  of  a  hoisting  apparatus  in  a 
building  in  the  process  of  construction.  This  action  was  brought 
to  recover  |30,000,  on  the  ground  that  his  death  was  due  to  the  negli- 
gence of  the  defendant.  Subsequent  to  the  commencement  of  the 
action  the  plaintiff,  on  the  ground  that  the  defendant  waa  a  nonresi- 
dent, applied  for,  ex  parte,  and  obtained,  a  warrant  of  attachment, 
which  the  defendant  moved  to  vacate.  His  motion  was  denied,  and 
he  has  appealed. 

The  most  casual  consideration  of  the  papers  upon  which  the  war- 
rant of  attachment  was  granted  shows  that  the  warrant  ought  not 
to  have  been  issued  in  the  first  instance,  and  that  the  motion  to  Ta- 
cate  should  have  been  granted.  To  entitle  a  plaintiff  to  a  warrant 
of  attachment,  he  must  show  by  aflBdavit  that  one  of  the  causes  of 
action  specified  in  section  635  of  the  Code  exists.  Section  636,  Code 
Civ.  Proc.  The  affidavits  upon  which  the  warrant  here  was  issued 
do  not  show  such  fact.  Indeed,  it  does  not  appear  from  these  affi- 
davits that  the  plaintiff  has  a  cause  of  action  against  the  defendant, 
or  that  she  has  sustained  any  damage  by  reason  of  the  death  of  her 
inteatate, — certainly  not  more  than  nominal  damages.  Whether  the 
plaintiff  has  sustained  merely  nominal  or  real  damages  depends  upon 
the  facts  upon  or  by  reason  of  which  her  intestate  lost  his  life.  A 
cause  of  action  may  be  completely  set  forth  where  only  nominal  dam- 
ages can  be  recovered ;  and  for  that  reason,  in  an  affidavit  upon  which 
to  base  an  application  for  an  attachment,  where  the  damages  are 
nnliquidated,  it  is  necessary  to  set  out  the  facts  which  the  plaintiff 
claims  prove  the  damage,  in  order  that  the  court  may  determine 
whether  any  damage  has  been  sustained.  Haskell  v.  Osborn,  33 
App,  Div.  128,  53  N.  Y.  Supp.  361;  Thorington  v.  Merrick,  101  N.  Y. 
5,  3  N.  E.  794. 

The  allegation  as  to  nonresidence  of  the  defendant  is  equally  un- 
satisfactory. While  the  averment  in  this  respect  is  upon  personal 
knowledge,  not  a  single  fact  or  circumstance  is  stated  from  which 
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the  court  can  see  or  eyen  infer  that  the  plaintiff,  has  any  knowledge 
whatever  with  refei'ence  to  the  defendant's  residence.  Indeed,  it 
does  not  appear  that  she  ever  saw  tlie  defendant,  or  bad  any  dealings 
with  him  whatsoever.  In  Hoonuann  v.  Cycle  Co.,  9  App.  Div.  579, 
*1  N.  Y.  Supp.  710,  this  court  held  that  "the  mere  averment  of  facts 
as  upon  personal  knowledge  is  not  sufficient,  unless  circmnstanees 
are  stated  from  which  the  inference  can  fairly  be  drawn  that  the 
af9ant  has  personal  knowledge  of  the  facts  which  he  avers,"  And 
it  also  reasserted  the  rule  in  Tucker  v.  Goodsell  Co.,  14  App.  Div. 
89,  43  N.  Y.  Supp.  4G0;  Lehmaier  v.  Buchner,  14  App.  Div.  263,  43 
N.  Y.  Supp.  438;  Wallace  v.  Bahring,  21  App.  Div.  477,  48  N.  Y.  Supp. 
692;  Martin  v.  Plate  Co.,  44  App.  Div.  412,  60  N.  Y.  Supp.  1010. 

Finally,  the  alleged  cause  of  action  is  not  one  in  which  an  attach- 
ment can  be  granted.  A  warrant  of  attachment  can  be  granted 
where  the  action  is  to  recover  a  sum  of  money  ooly,  as  daouigefl  (1) 
for  the  breach  of  a  contract,  express  or  implied,  other  than  a  contract 
to  marry;  (2)  wrongful  conversion  of  personal  property;  or  (3)  an  in- 
jury to  person  or  propertj  in  consequence  of  negligence,  fraud,  or 
other  wrongful  act.  Section  635,  Code  Civ.  Proc.  It  is  sought  to 
sustain  the  warrant  of  attachment  on  the  ground  that  the  action  is 
brought  to  recover  damages  for  an  injury  to  the  property  of  the  plain- 
tiff. But,  if  this  be  conceded,  it  does  not  follow  that  tiie  plaintiff  is 
entitled  to  a  warrant  of  attachment.  Section  635  of  the  Code,  giv- 
ing the  right  to  an  attachment  in-  the  cases  i^>ecifled,  must  be  read 
and  construed  with  section  3343,  by  which  it  appears  that  in  an  ac- 
tion of  this  kind  an  attachment  cannot  be  obtained.  Subdivision  10 
of  the  latter  section  defines  an  injury  to  property  as  an  actionable 
act  whereby  the  estate  of  another  is  lessened,  other  than  a  personal 
injury  or  the  breach  of  a  contract. 

It  follows,  therefore,  that  the  order  appealed  from  mast  be  re- 
versed, with  flO  costs  and  disbursements,  and  the  motion  granted, 
with  110  costs.    All  concur. 


(69  A|)p.  Div.  5(1 1 

BUCHOLTZ  V.  FLORIDA  EAST  COAST  RX.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  4,   1901.) 

Prockbb— Sekvtck — Rkfehkncb  to  Take  Phoop. 

On  motion  to  set  aside  a  service  of  summons  and  dismiss  the  action, 
the  principal  question  being  whether  the  person  on  -whom  service  was 
made  was  the  managing  agent  of  defendant.  It  not  being  disputed  that 
defendant  had  no  property  in  the  state,  and  the  facts  bearing  on  the  ques- 
tion being  fully  presented  by  a£Bdavit,  and  neither  side  requesting  it,  it 
was  error  to  send  the  matter  to  a  referee  to  take  further  proof. 

Appeal  from  special  term.  New  York  county. 

Action  by  Mendel  Bueholtz  against  the  Florida  East  Coast  Rail- 
way Company.  From  an  order  directing  a  reference  to  take  proof 
to  be  used  on  a  motion  to  set  aside  service  of  a  summons  and  com- 
plaint and  dismiss  the  action,  defendant  appeals.    Reversed. 

The  complaint  herein  alleged  that  the  defendant,  the  Florida  East  Coast 
Rallvray  Company,  a  foreign  corporation,  organized  under  the  laws  of  the 
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state  of  Florida,  suffered  certain  goods  which  the  plaintiff,  a  resident  of  tho 
state  of  New  York,  delivered  to  It  at  Mlamet,  ITla,,  on  September  21,  18i)8, 
for  transportation  to  Key  West,  Fla.,  to  be  lost  or  destroyed.  Personal  serv- 
ice of  the  snnmions  and  complaint  was  made  November  0,  1900,  on  liobert 
Parsons,  at  26  Broadway,  New  York  City.  Upon  affidavits  dated  November 
28,  1900,  an  ex  parte  order  was  entered  extending  defendant's  time  to  answer, 
demur,  or  move  in  relation  to  the  complaint,  which  order  was  incorporated 
in  an  order  to  show  cause  why  the  summons  and  complaint  should  not  be 
set  aside  tlnd  the  action  dismissed  upon  the  ground  that  they  had  not  beea 
properly  served.  These  affidavits  were  used  upon  motlou  to  vacate  the  serv- 
ice and  dismiss  the  action,  and  they  state  that  the  defendant  corporation 
has  no  property  within  the  state  of  New  York,  and  since  May  1,  1900,  liad 
had  no  office  and  done  no  business  here;  that  the  alleged  cause  of  action 
arose,  If  at  all,  within  the  state  of  Florida;  that  Robert  Parsons,  on  whom 
the  papers  were  served,  although  at  that  time  the  defendant's  second  vice 
president,  has  never  been  a  director  of  the  defendant  company,  nor  bad  any 
authority  or  functions  like  that  of  president  secretary,  treasurer,  cashier, 
or  managing  agent,  and  his  powers  are  only  such  as  are  performed  within 
the  state  of  Florida,  imder  the  express  direction  of  the  defendant's  president 
or  vice  president;  that  he  has  only  desk  room  In  the  office  of  Henry  SI. 
Flagler  at  26  Broadway,  and  Is  there  associated  with  the  latter  individually; 
and  that  the  defendant  has  never  filed  with  the  secretary  of  state  any 
designation,  as  prescribed  in  section  432  of  the  Code  of  Civil  Procedure. 
The  opposing  affidavit  of  plaintilTs  coonsel  avers  that  Robert  Parsons  is  the 
second  vice  president  of  the  defendant  corporation,  and  Henry  M.  Flagler 
referred  to  is  director  and  president  thereof.  Peuding  the  determination  of 
the  motion  to  set  aside  the  service  of  tbe  summons  and-  complaint  and  dis- 
miss the  action,  an  order  was  entered  extending  the  defendant's  time,  and 
directing  a  reference  to  take  proof  concerning  the  actual  relation  of  Robert 
Parsons  to  the  defendant,  and,  "in  the  event  that  at  the  time  of  the  service 
be  occupied  any  of  the  positions  mentioned  In  subdivision  S  of  section  432 
of  the  C-ode  of  Civil  Procedure,  whether  the  defendant  then  had  property 
within  the  state."  and  that  the  "referee  report  the  testimony  taken  before 
him,  together  with  his  opinion  thereupon."  From  that  part  of  the  order 
which  8o  directs  a  reference,  the  defendant  appeals. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  PATTERSON, 
O'BRIEN,  and  INGKAHAM,  JJ. 

Lyman  A.  Spalding,  for  appellant. 
Max  Altmayer,  for  respondent 

PER  CURIAM.  Upon  a  motion,  where  the  facts  are  undisputed 
and  neither  side  asks  for  it,  we  can  find  no  warrant  for  the  court's 
sending  the  matter  to  a  referee  to  take  further  pi-oof.  Such  a  prac- 
tice would  entail  additional  expense  and  delay,  and,  where  both  sides 
have  had  fall  opportunity  to  present  all  the  facts,  it  is  entirely  un- 
necessary to  have  a  reference.  If  essential,  the  court  could  have 
allowed  or  directed  additional  affidavits  to  be  served  by  either  party. 
It  is  only  in  a  very  unusual  and  exceptional  case  that  a  reference 
should  be  ordered  to  aid  the  court  in  deciding  a  motion. 

The  principal  question  here  presented  was  whether  the  person  on 
whom  service  was  made  was  the  managing  agent  of  the  defendant. 
That  defendant  had  no  property  in  the  state  was  not  disputed.  The 
facts  bearing  upon  this  principal  question  were  fully  presented,  and 
it  was  the  duty  of  the  court,  on  the  aflidavits,  to  decide  the  motion. 

Order  accordingly  reversed,  with  $10  costs  and  disbursements  to 
appellant  to  abide  the  event,  and  the  proceedings  remitted  to  the 
special  term  for  decision. 
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UPSON  T.  HESSELSON. 

(Supreme  Oourt,  Appellate  Division,  First  Department.    April  4,  1901.) 

Skodritt  roR  Costs— Rbfrbskntativb  ob  Ihditiooai.  Chabactbb  ov  Pi.Aiif- 

TIFF. 

In  an  action  entitled,  "W.  P.  U.,  Kcceiver  of  B.,-  H.  &  Co.,  against  S. 
H.,"  defendant  is  not  entitled  to  an  order  requiring  plaintiff  to  give 
security  for  costs,  where  the  action  is  brought  in  plaintHTs  own  right 
individually,  and  not  in  his  right  as  receiver. 

Appeal  from  special  tenn,  New  York  county. 

Action  by  William  F.  Upson,  receiver,  against  Simon  Hesselson. 
From  an  order  denying  a  motion  to  compel  plaintiff  to  give  security 
for  costs,  defendant  appeals.    AfBrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BUMSEY,  McLAUGHUN, 
and  PATTERSON,  JJ. 

QustavuB  A.  Bogers,  for  appellant. 
Francis  J.  McLoughlin,  for  respondent. 

RUMSEY,  J.  The  appellant  has  not  seen  flt  to  print  thie  summons 
aiid  complaint  in  this  action,  and  we  have  no  other  information  with 
respect  to  the  cause  of  action  than  is  given  by  the  affidavits.  Mr. 
Upson  testifies  that  the  action  is  actually  entitled,  "William  Ford 
Upson,  Receiver  of  Engel,  Heller  &  Co.,  Plaintiff,  against  Simon 
Hesselson,  Defendant,"  and  that  he  has  brought  the  suit  in  his  own 
right  individually,  and  not  in  his  right  as  receiver.  That  being  so, 
the  defendant  clearly  was  not  entitled  to  an  order  requiring  the  plain- 
tiff to  give  security  for  costs. 

For  that  reason,  this  order  must  be  affirmed,  with  |10  costs  and 
disbursements.    All  concur. 


BUSH  T.  COLEK,  Comptroller,  et  aL 

(Supreme  (Jourt,  Appellate  Division,  First  Department    April  4,  1901.) 

Judgment— Parties— Subject- Mattkb— Res  Judicata. 

Plaintiff,  as  taxpayer,  brought  an  action  against  the  comptroller  of  New 
York  City  and  against  judgment  creditors,  under  Laws  1892.  c.  301. 
to  restrain  the  comptroller  from  paying  Judgments  which  plaintiff  alleged 
had  been  illegally  entered  by  confession.  In  that  the  corporation  counsel, 
who  consented  to  the  entering  of  the  judgments,  was  without  authority 
to  do  so;  and,  on  a  demurrer  interposed  by  the  creditors  on  the  ground 
that  plaintiff  could  not  maintain  the  action  without  alleging  that  the 
debts  were  not  justly  due,  it  was  held  by  the  court  of  appeals  that  the 
complaint  stated  a  cause  of  action.  Held,  on  a  subsequent  demurrer  by 
the  comptroller  on  the  ground  that  the  complaint  did  not  allege  that  he 
threatened  or  Intended  to  pay  the  judgments,  that  such  question  was 
involved  in  and  decided  on  the  demurrer  by  the  creditors,  since  the  deci- 
sion that  a  cause  of  action  was  stated  against  the  creditors  necessarily 
determined  that  Injunction  would  issue  against  the  comptroller. 

Appeal  from  special  term.  New  York  county. 

Proceedings  by  Irving  T.  Bush  against  Bird  S.  Coler,  as  comptroller 
of  New  York  City,  and  others.  From  a  judgment  sustaining  a  de- 
murrer to  the  complaint,  plaintiff  appeals.    Reversed. 
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Argued  before  VAJS  BRUNT,  P.  J.,  and  BUMSEY,  PATTERSON, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Frederic  R.  Kellogg,  for  appellant. 
CSiarles  Blandy,  for  respondents. 

INGRAHAM,  J.  In  this  action  a  taxpayer,  tinder  the  authority  of 
chapter  301  of  the  laws  of  1892,  seeks  to  restrain  the  payment  of 
certain  judgments  against  the  city  of  New  York,  entered  upon  offers 
of  the  corporation  counsel  to  allow  judgments  to  be  entered  in  favor 
of  the  individual  defendants  other  than  the  comptroller,  which,  as 
alleged  in  the  complaint,  were  executed  and  verified  by  the  cor- 
poration counsel  of  the  city  of  New  York,  claiming  to  be  duly  author- 
ized b}'  the  said  municipal  corporation  to  make  the  same  on  its  be- 
half, but  that  said  offers  of  judgment  were  not  entered  into,  made, 
approved,  or  authorized  by  the  comptroller  or  by  the  mayor  of  the 
city  of  New  York,  or  its  common  council,  or  any  of  its  officers  or  de- 
partments empowered  so  to  do,  and  that  the  said  corporation  counsel 
was  and  is  wholly  without  power  to  enter  into  the  said  alleged  com- 
promise agreement  or  contract,  and  to  execute  or  deliver  the  said 
offers,  or  any  of  them,  and  that  bis  acts  in  so  doing,  and  that  each  and 
every  of  the  judgments  entered  thereon,  were  and  are  wholly  Illegal 
and  void.  The  defendants  separately  demurred  to  this  complaint, 
which  demurrers  were  sustained.  Upon  appeal  to  the  court  of  ap- 
peals the  judgment  sustaining  the  demurrer  interposed  by  the  indi- 
vidual defendants  was  reversed.  164  N.  Y.  208,  58  N.  E.  106.  This 
appeal  is  from  the  judgment  sustaining  the  demurrer  interposed  by  the 
comptroller.  * 

The  statute  under  which  the  action  is  brought  (chapter  301,  Laws 
1892)  provides: 

"AH  ofHcers,  agents,  commtsslonera  and  other  persons  acting,  or  who  have 
acted,  for  and  on  behalf  of  any  •  •  *  municipal  corporation  in  this 
Btate.  and  each  and  every  one  of  them,  may  be  prosecuted  and  an  action  or 
actions  may  be  maintained  against  them  to  prevent  any  Illegal  ofBcial  act 
on  the  part  of  any  such  officers,  agents,  commissioners  or  other  persons,  or  to 
prevent  waste  or  injury  to,  or  to  restore  and  malce  good,  any  property,  funds 
or  estate  of  such  *  •  •  municipal  corporation  by  any  person  or  corpora- 
tion   whose    assessment,     •    •    *    shall    amount    to    one    thousand    dollars 

•  •  •.  In  case  the  waste  or  injury  complained  of  consists  In  any  board, 
officer  or  agent  In  any  •  •  •  municipal  corporation,  by  collusion  or  other- 
wise •  •  •  paying,  or  conniving  at  the  •  •  •  payment  of  any  fraud- 
ulent, illegal,  unjust  or  inequitable  claims,  demands  or  expenses,  or  any  item 
or  part  thereof  against  or  by  such  •  •  •  municipal  corporation,  or  by 
I)ermittlng  a  judgment  or  judgments  to  be  recovered  against  such  •  •  • 
municipal  corporation  •  •  •  either  by  default  or  without  the  Interposi- 
tion  and  proper   presentation   of   any   existing   legal  or   equitable  defenses, 

•  •  •  the  court  may.  In  Its  discretion,  prohibit  the  payment  or  collection 
of  any  such  claims,  demands,  expenses  or  judgments,  in  whole  or  in  part 

•  ♦  •;  and  In  case  of  a  jiidjrment  the  court  may.  in  its  discretion,  vacate, 
set  aside  and  open  said  judgment,  with  leave  and  direction  foV  the  defendant 
therein  to  interpose  and  enforce  any  existing  legal  or  equitable  defense  there- 
in, under  the  direction  of  such  person  as  the  court  may.  in  its  judgment  or 
order,  designate  or  appoint." 

The  right  given  by  the  statute  is  to  allow  a  taxpayer  to  interpose 
to  prevent  an  officer  of  a  municipal  corporation  from  doing  an  illegal 
official  act,  or  to  prevent  injury  or  waste  to  the  property  of  the  cor- 
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poration,  or,  where  such  waste  or  injury  has  already  taken  place,  to 
compel  restitution  to  the  municipal  corporation.  When  this  case  wa« 
before  the  court  of  appeals  on  the  appeal  from  the  judgment  sustain- 
ing the  demurrer  by  the  individual  defendants  in  wboee  favor  tbe 
judgments  had  been  obtained,  it  was  held  that  the  action  was  to  pre- 
vent an  filial  official  act;  that,  if  the  corporation  counBel  had  no 
power  to  make  the  ofters  for  judgment,  the  judgments  were  not  only 
irregular,  but  were  uBauthoriaed;  that,  if  the  action  had  been  baaed 
upon  the  provisions  of  the  statnte  to  prevent  waste,  then  it  would 
be  necessary  to  show  that  the  city  was  not  justly  indebted  in  the 
amount  stated  in  the  judgment,  for,  if  it  was,  there  conld  be  no  waste. 
The  action,  however,  having  been  brought  to  prevent  an  illegal  official 
act,  and  as  the  act  complained  of  was  the  false  affidavit  made  by  the 
corporation  coansel,  the  making  of  anch  a  false  affidavit  would  be  a 
constmctive  fraud  upon  the  public,  and  the  taxpayer  would  have  a 
right  by  an  action  to  enjoin  the  enforcement  or  payment  of  a  judg- 
ment issued  upon  such  an  affidavit.  In  actions  brought  under  this 
statute  it  ^as  been  held  that,  although  tbe  statute  only  authorized  an 
action  against  an  official  of  tbe  municipal  corporation  to  iwevent  his 
performing  an  illegal  official  act,  still  the  persons  in  whose  favor  the 
claims  exist,  the  payment  of  which  is  sought  to  be  enjoined,  are  nec- 
essary x)arties  to  the  action,  aa  the  parties  who  will  be  directly  af- 
fected by  the  judgment.  OsteAoudt  v.  Board,  98  N.  Y.  239.  But  it 
seems  to  be  quite  clear,  under  the  provisions  of  this  statute,  that  the 
action  could  not  be  maintained  as  to  those  persons,  except  as  parties 
to  the  cause  of  action  alleged  against  the  officer  of  the  mnnicipal  cor- 
pordtion  whose  acts  are  sought  to  be  restrained.  The  object  of  the 
statute  is  to  jH-event  the  official  from  doing  the  illegal  act  contem- 
plated; and  the  presence  of  the  party  in  whose  favor  tbe  illegal  act  is 
to  be  committed,  or  who  is  to  receive  the  benefit  of  the  illegal  act 
sought  to  be  restrained,  is  necessary  upon  the  ground  that  his  rights 
will  be  affected  by  the  judgment.  It  would  seem  to  follow,  therefore, 
that,  if  this  complaint  had  not  alleged  facts  justifying  a  judgment  re- 
straining the  comptroller  from  paying  the  judgments,  then  the  de- 
murrer of  the  individual  defendants  should  have  been  sustained.  It 
is  quite  true  that  there  is  no  allegation  in  this  complaint  that  the 
comptroller  intends  to  pay  these  judgments.  It  is  alleged  that  the 
judgment  creditors  have  demanded  payment  of  the  amounts  of  the 
judgments  from  the  defendant  the  city  of  New  York  and  from  the 
comptroller,  and  have  threatened  and  are  threatening  to  issue  execu- 
tion, or  to  prosecute  mandamus  proceedings,  or  to  take  such  other 
steps  as  they  may  be  advised  to  enforce  the  judgments  against  the 
city  of  New  York,  and  to  compel  payment  of  the  same  by  the  comp- 
troller, and  that  unless  an  injunction  be  granted  therein  there  is 
great  danger  that  the  compti-oUer  of  the  city  of  New  York  will  be 
compelled  to  pay  the  said  claims,  greatly  to  the  damage  to  the  said 
city,  and  to  the  unlawful  injury  and  waste  to  its  estate.  This  alle- 
gation, so  far  as  it  is  the  allegation  of  a  fact,  is  admitted  by  the  de- 
murrer. The  question  as  here  presented,  as  to  whether  the  allegation 
that  a  party  holding  a  judgment  illegally  obtained  is  about  to  com- 
mence legal  proceedings  to  enforce  such  judgment,  without  alleging 
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that  the  officer  of  the  mtinicipal  corparatioo  fntends  to  pay  snch  judg- 
ment, would  justify  the  court  in  enjoining  him  from  doing  what  it  is 
not  alleged  he  intends  or  has  threatened  to  do.  But  it  would  seem 
as  though  this  question  was  involved  in  the  determination  of  the  de- 
murrer interposed  by  the  individual  defendants;  for,  if  these  allega- 
tions were  not  snfficioTit  to  sustain  an  "action  to  prevent  the  comp- 
troller from  paying  the  jud<,Tiients,  thei-e  was  certainly  -no  cause  of 
action  alleged  «gainrt  the  individual  defendants,  where  the  only  judg- 
ment in  the  action  could  be  one  against  the  comptroller, — the  indi- 
Tidual  deffendauts  being  simply  parties  to  the  action,  as  those  whose 
rights  would  be  affected  by  the  judgment  against  the  comptroller. 
The  court  of  appeals,  having  held  that  a  good  cause  of  action  was  al- 
leged against  the  individual  defendants,  must  necessarily  have  deter- 
mined that,  upon  the  facts  alleged  being  proved,  the  court  would  be 
justified  ia  enjoining  the  comptroller  from  paying  these  judgments; 
and,  upon  a  deniuirer  to  the  complaint  by  the  comptroller,  we  are  not 
justified  in  holding,  in  view  of  this  determination  of  the  court  of  ap- 
peals, that  the  complaint  alleges  no  cause  of  action  against  him. 

It  follows  that  the  judgment  appealed  fi-om  must  be  reversed,  and 
the  demnrrer  ovemried,  with  costs  to  the  plaintiff,  with  leave  to  the 
defendant  to  withdraw  the  demurrer  and  answer  upon  payment  of 
costs  in  thii  court  and  in  the  court  below.    All  concur. 


In  re  DOUGLAa 
(Snprente  Gourt,  Ai4>ettste  Diviglon,  First  Department    April  4,  1901.) 

1.   EXBCnTOM  ASD  ADMnnSTHATOM— iNTERIiOCtlTOET  ACCOUNTIKO — CONCLUSIVK- 


Where  an  executor  files  an  account,  and  a  decree  Is  entered  surchar- 
ging him  with  certain  property,  -which  decree  Is  not  appealed  from.  It  Is 
conclusive  on  the  question  of  the  executor's  liability  to  such  property, 
and  camiot  be  Impeaobed  on  final  accotmtlng. 

SL  SAKS — LlABIT/ITT  FOR  ASSETS  LosT — ESTOPPEL  OF  Bkntpiciariks. 

Though  an  exeentor  fails  to  dispose  of  certain  bonds,  which  are  of  a 
character  In  Trhich  he  is  not  authorized  to  Invest  the  funds  of  the  estate. 
or  to  retain  as  an  inrcstment  for  more  than  a  year,  yet  he  Is  not  to  he 
held  personally  liable  for  their  subsequent  lose;  the  beneficiaries  under 
the  will  knowing  that  the  bonds  have  not  been  disposed  of,  and  making 
no  objection  to  his  continuing  to  hold  them,  at  the  time  he  was  charged 
■with  their  possession  on  an  interlocutory  accounting. 

8.  Same— OoHMissioNs. 

Where  an  executor  Is  discharged  on  his  own  motion  before  the  final 
completion  of  the  trust,  he  is  not  entitled  to  full  commissions. 

Appeal  from  soTi-ogate's  court,  New  York  county. 

In  the  matter  of  the  judicial  settlement  of  the  accounts  of  Hugh  J. 
Douglas,  executor  and  trustee  under  the  will  of  Mary  E.  Bird,  de- 
ceased. From  a  decree  of  the  surrogate  court  on  final  accounting, 
the  executor  appeals.    Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  O'BRIEN, 
and  INGRAHAM,  JJ. 

Otto  T.  Hess,  for  appellant. 

A.  B.  .^Damidown,  for  respondents. 
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Mclaughlin,  J.  On  the  17th  of  Jnly,  1889,  Mary  E.  Bird  died, 
leaving  a  last  will  and  testament  which  was  admitted  to  probate  in 
August  following;  and  letters  testamentary  thereon  issued  to  the 
executor  therein  named,  the  appellant  herein,  who  qualified  and  has 
since  acted  as  such.  On  the  5th  of  April,  1891,  the  executor  filed 
an  account  of  his  proceedings  to  that  time,  to  which  certain  objec- 
tions were  made,  and,  among  others,  that  the  account  should  be  sur- 
charged with  the  value  of  two  bonds  of  the  (Columbus,  Hocking 
Valley  &  Toledo  Railroad  Company,  including  certain  interest  cou- 
pqns.  The  issues  raised  by  the  objections  were  sent  to  a  referee 
to  take  proof  with  respect  to  the  same,  and  make  a  report  thereon  to 
the  court.  The  referee  thereafter  reported  as  to  the  bonds  that  at 
the  death  of  the  testatrix  a  claim  existed  in  her  favor  against  one 
Henry  C.  Hepburn,  which,  after  an  action  had  been  brought  by  the 
executor,  was  settled  by  him  for  five  bonds  of  said  railroad  company; 
that  only  three  of  such  bonds  had  at  that  time  been  delivered  to  the 
executor,  but  notwithstanding  that  fact  he  should  be  charged  with 
the  value  of  the  other  two,  which  was  then  fixed  at  f  1,750 ;  and  that 
he  should  also  be  charged  with  certain  interest  coupons  amounting 
to  floO, — making  in  all  f  1,900.  This  report  was  subsequently  con- 
firmed by  an  order  of  the  surrogate's  court,  and  a  decree  entered  to 
that  effect,  from  which  no  appeal  was  taken,  nor  any  attempt  made 
to  impeach  its  correctness,  until  April,  1898,  when  the  executor 
filed  another  account,  and,  upon  his  own  petition,  asked  to  be  finally 
discharged.  In  this  last  account  the  executor  credited  himself  with 
f  1,900,  the  value  of  the  two  bonds  and  the  interest  coupons  with 
which  he  had  been  charged  in  the  decree  of  1892.  He  also  credited 
himself  with  f  3,000,  the  par  value  of  three  bonds  of  the  Staten  Island 
Gaslight  Company,  with  which  he  had  also  been  charged  in  the  decree 
of  1892.  These  credits  were  made  by  him,  to  use  his  own  language, 
for  the  following  reason: 

"All  the  above  securities  belonged  to  the  estate  when  I  qualified  as  execu- 
tor. The  Staten  Island  Gaslight  Company  became  Insolvent,  has  been  reor- 
ganized, and  these  bonds  are  utterly  worthlnss.  The  two  bonds  of  the  Colum- 
bus, Hocking  Valley  &  Toledo  Railroad  Company  and  the  coupons  charged 
to  me  In  the  decree  on  the  former  accoimting  were  the  balance  of  a  claim  In 
favor  of  the  decedent  against  Henry  O.  Hepburn.  I  have  made  every  en- 
deavor to  collect  these  securities  from  Henry  0.  Hepburn,  and  have  been 
unable  to  do  so.  I  hold  a  certificate  for  1,300  shares  of  the  capital  stocli  of 
the  Tolima  Mining  Company,  which  belongs  to  the  said  Hepburn,  and  is  to 
be  delivered  to  him  when  he  surrenders  the  Columbus  &  Hocking  Valley 
bonds.    This  stock  of  the  ToUma  Mining  Company  Is  also  worthless." 

Objections,  among  others,  were  made  to  these  credits,  and  the 
questions  raised  were  sent  to  a  referee,  who  thereafter  reported  tliat 
the  executor's  accounts  should  be  surcharged  with  both  of  the  items; 
that  as  to  the  two  bonds  of  the  Columbus,  Hocking  Valley  &  Toledo 
Railroad  Company,  and  the  coupons  referred  to,  the  same  had  never 
in  fact  been  received  by  the  executor,  but  that  he  had  not  used  due 
diligence  ill  the  performance  of  his  duties  in  endeavoring  to  collect 
them,  and  for  that  reason  he  was  chargeable  with  their  value  as  fixed 
and  determined  by  the  decree  entered  in  1892;  and,  as  to  the  three 
bonds  of  the  Staten  Island  G.^slight  Company,  the  executor  had  no 
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authority  to  retain  them  for  more  than  one  year  after  the  same  came 
into  his  possession,  and,  having  done  so,  he  was  chargeable  with  the 
value  of  such  bonds  as  fixed  and  determined  by  the  former  decree, 
together  with  interest  thereon  at  the  rate  of  4  per  cent,  from  that 
date.  An  order  was  thereafter  made  confirming  the  report,  and  a 
decree  entered  settling  and  adjusting  the  accounts  in  substantially 
the  manner  recommended  in  the  referee's  report,  from  which  the 
executor  has  appealed.  He  urges  that  the  decree  is  erroneous  in  four 
respects:  (1)  In  surcharging  his  account  with  the  value  of  the  two 
Columbus,  Hocking  Valley  &  Toledo  Bailroad  Company  bonds  and  the 
interest  coupons;  (2)  in  surcharging  his  account  with  the  value  of 
the  three  bonds  of  the  Staten  Island  Gaslight  Company,  as  fixed  and 
determined  by  the  decree  of  1892,  and  interest  thereon  at  the  rate  of 
4  per  cent,  from  that  time;  (3)  that  a  clerical  error  has  been  made 
in  the  decree,  by  which  he  has  been  overcharged  with  the  sum  of 
11,613.52;  (4)  that  he  should  have  been  allowed  full  commissions  on 
the  moneys  received  and  disbursed  by  him.  These  alleged  errors 
will  be  considered  in  the  order  named: 

1.  As  to  the  Columbus,  Hocking  Valley  &  Toledo  Bailroad  bonds 
and  coupons,  the  learned  surrogate  held  that  the  decree  of  1892  was 
conclusive  upon  this  question,  and  that  if  it  be  true,  as  found  by  the 
referee,  that  the  executor  had  never  in  fact  received  but  three,  in- 
stead of  five,  bonds,  as  there  stated,  the  only  way  in  which  relief  could 
be  obtained  by  him  was  by  amending  the  former  decree;  and  in  this 
conclusion  we  fully  concur.  That  decree  could  not  be  attacked  col- 
laterally. Culross  V.  Gibbons,  130  N.  Y.  447,  29  N.  E.  839;  O'Connor 
V.  Huggins,  113  N.  Y.  511,  21  N.  E.  184;  In  re  Hawley,  100  N,  Y. 
206,  3  N.  E.  68;  In  re  Tilden's  Estate,  98  N.  Y.  434;  Jordan  v.  Van 
Epps,  85  N.  Y.  427.  So  long  as  it  remained  in  force  it  was  conclusive 
upon  all  of  the  parties  before  the  court  at  the  time  it  was  entered,  as 
to  all  of  the  matters  therein  adjudicated.  In  re  Tilden's  Estate  supra; 
In  re  Hood,  90  N.  Y.  512.  It  is  also  to  be  noted  that,  after  the  surro- 
gate had  thus  held,  the  executor  moved  to  amend  the  decree  of  1892, 
which  motion  was  denied  and  an  appeal  taken  to  this  court,  where 
the  order  of  the  surrogate's  court  was  aflirmed  (In  re  Douglas,  52  App. 
Div.  303,  65  N.  Y.  Supp.  103),— we  holding  that  the  surrogate  had  no 
power,  under  subdivision  6  of  section  24S1  of  the  Code  of  Civil  Pro- 
cedure, to  vacate  a  decree  settling  an  executor's  account  upon  the 
ground  that  an  adjudication  contained  therein  was  erroneous,  where 
the  questions  to  which  the  adjudication  related  were  contested,  and 
no  appeal  had  been  taken  from  the  decree.  Therefore  the  decree  of 
1892,  so  far  as  the  same  relates  to  the  railroad  bonds,  is  res  adjudi- 
cata.    Cluff  V.  Day,  141  N.  Y.  580,  36  N.  E.  182. 

2.  As  to  the  three  bonds  of  the  Staten  Island  Gaslight  Company,  we 
are  of  the  opinion  that  the  account  of  the  executor  should  not  have 
been  surcharged  with  this  item.  It  is  true,  as  a  general  proposition, 
they  were  not  bonds  or  securities  "of  the  nature  or  character"  in 
which  the  executor  was  authorized  to  invest  the  funds  of  the  estate, 
or  to  retain  as  an  investment  for  more  than  one  year  after  the  same 
came  into  his  possession ;  and  the  fact  that  he  did  not  dispose  of  them 
within  that  time  was,  under  the  rule  laid  down  in  King  v.  Talbot,  40 
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N.  T.  76,  and  Mills  v.  Hoffman,  2G  Htin,  594,  and  many  other  cases 
which  might  be  cited  to  the  same  effect,  a  breach  of  trust,  which  made 
him  liable  for  any  loss  by  reason  thereof.  This  is  the  general  rule, 
unless  the  execntor  shows  to  the  court  the  existence  of  special  facts 
or  circumstances  which  make  a  longer  time  reasonable.  In  re  Wes- 
ton's Estate,  91  N.  Y.  502.  But  the  beneficiaries  under  the  will  of  the 
testatrix  knew  when  the  decree  of  1892  was  entered  that  these  bonds 
had  not  then  been  disposed  of.  The  account  which  the  executor  then 
filed,  and  which  was  the  basis  of  that  decree,  showed  that  he  had  re- 
tained such  bonds  in  his  possession ;  and  if  they  intended  to  hold  him 
liable  for  any  loss  which  had  been  sustained  up  to  that  time,  or  if 
they  objected  to  his  continuing  to  hold  the  same  as  securities  for  the 
estate,  they  were  then  called  upon  to  object,  and,  failing  to  have  done 
80,  it  must  be  held,  under  that  decree,  that  they  consented  to  his  hold- 
ing the  bonds  as  an  investment,  and  are  now  estopped  from  assert- 
ing to  the  contrary.  In  re  Peck's  Estate,  31  App.  Div.  407,  52  X.  Y. 
Suj^.  1028.  The  decree,  therefore,  should  be  modified  by  striking  oat 
this  item,  together  with  the  interest  computed  thereon. 

3.  As  to  the  alleged  clerical  error,  it  was  conceded  upon  the  oral 
argument,  and  is  also  conceded  in  the  brief  used,  that  a  clerical  error 
was  made  in  the  computation  of  the  executor's  accounts,  in  and  by 
which  be  was  overcharged  with  f  1,613.62.  This  amount  should  also 
be  deducted. 

4.  As  to  commissions,  we  are  of  the  opinion  that  the  surrc^te  was 
right  in  holding  that  the  executor  was  not  entitled  to  full  commis- 
sions. Upon  his  own  motion  he  was  discharged  before  the  final  com- 
pletion of  the  trust  created  in  the  will.  Under  such  circumstances  he 
ought  not  to  have  full  commissions;  that  is,  commissions  for  receiv- 
ing and  disbursing  the  money  which  came  into  his  hands.  The  sur- 
rogate allowed  him  one-half  commissions,  and  this  is  all  he  was  en- 
titled to.  In  any  view,  the  amount  to  be  awarded — he  having  asked 
to  be  discharged  before  the  final  completion  of  the  trust — was  in  the 
discretion  of  the  surrogate.    In  re  Allen,  96  N.  Y.  327. 

It  follows,  therefore,  that  the  decree  should  be  modified  as  indi- 
cated in  this  opinion,  and  as  thus  modified  the  same  should  be  af- 
firmed, vrithout  costs  to  either  party  on  this  appeal.    All  coucor. 


URBAUER  V.  ORANSTOUN. 
(Supreme  Oonrt,  Appellate  Division,  First  Department.    April  4,  1901.) 

Wills — Power  of  Sale. 

Testator's  will  gave  the  resldne  of  his  estate  to  his  executor  In  trust 
to  collect  the  Income,  and  pay  the  same  to  his  wife  during  her  life,  and 
authorized  the  sale  of  realty  when  deemed  advisable.  The  wife  died  first, 
and  a  codicil  provided  that  the  executor  should  invest  the  Income  vmtil 
the  expiration  of  two  years  from  his  death,  and  then  the  whole  estate 
should  go  to  certain  persons  named.  Held!,  that  the  codicil  revoked  the 
gift  in  trust  and  power  of  sale,  and  the  executor  had  no  powvr  under 
the  will  to  sell  the  land  either  to  pay  debts  or  legacies. 

O'Brien,  J.,  dissenting. 

Appeal  from  special  term.  New  York  county. 
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Action  by  William  Urbauer  against  William  Cranstoun,  as  exec- 
utor and  trustee  under  the  will  of  Nicholas  H.  Cliesebrough,  de- 
ceased. From  a  judgment  in  favor  of  plaintiff,  entei-ed  on  decision 
of  the  court  at  special  term,  plaintiff  appeals.    Reversed. 

Argued  before  VAN  BEUNT,  P.  J.,  and  McLAUGHLm,  O'BKlEN, 
and  ENGRAHAM,  JJ. 

Frederick  W.  Holla,  for  appellant. 
P.  Harwood  Vernon,  for  respondent. 

INGRAHAM,  J.  The  question  to  be  determined  in  this  action  de- 
pends upon  whether  there  is  given  to  the  defendant,  as  executor  and 
trustee  under  the  last  will  and  testament  of  Nicholas  H.  Chesebrough, 
a  power  to  sell  certain  real  estate  situated  in  the  city  and  county  of 
New  York.  The  testator,  who  resided  in  the  state  of  New  Jersey, 
owned  certain  real  estate  in  the  city  of  New  York.  By  his  will,  after 
certain  specific  bequests,  he  gave  all  the  rest  and  residue  of  his  estate 
to  his  executors,  in  trust  to  hold  the  same,  ^.nd  to  collect  the  rents, 
incomes,  and  interests  thereon,  and  "to  pay  over  the  net  rents,  inter- 
ests, and  income  derived  from  the  said  residue  of  my  estate  to  my  be- 
loved wife,  Henrietta  Chesebrough,  for  ajid  during  the  term  of  her 
natural  life;  and  upon  the  fni-ther  trust  to  sell  and  dispose  of  my  real 
estate  whenever  they,  in  their  discreticm,  shall  deem  it  advisable  for 
the  best  interests  of  my  estate  so  to  do,  *  •  *  and  the  proceeds 
arising  from  such  sale  or  sales,  and  the  principal  moneys  belonging 
to  my  personal  estate,  which  may  be  received  by  them,  to  invest  and 
keep  invested  from  time  to  time,  and  to  collect  the  interest  and  in- 
come therefrom,  and  pay  over  the  same  to  my  said  wife  for  and  dur- 
ing the  term  of  her  natural  life,  as  hereinbefore  directed";  and  upon 
the  further  trust,  after  the  death  of  bis  said  wife,  to  assign,  trans- 
fer, convey,  and  pay  over  the  said  residue  of  his  estate  to  certain 
persons  named.  That  this  power  of  sale  was  given  in  connection  with 
the  trust,  which  was  to  continue  during  the  life  of  his  wife,  to  enable 
the  execntor  to  change  the  investment,  is  apparent  from  the  express 
provision  that  he  was  to  invest  the  proceeds  arising  from  such  sale 
of  the  real  estate,  to  collect  the  interest  and  income  thereof,  and  to 
pay  the  same  to  the  wife  of  the  testator.  That  such  power  of  sale 
did  not  continue  beyond  the  termination  of  the  trust  is  also  evident 
from  the  express  provision  directing  the  executor,  after  the  death  of 
the  wife,  to  assign,  transfer,  convey,  and  pay  over  the  said  residue 
of  the  estate,  and  all  moneys  realized  from  the  investment  of  the 
same,  unto  the  persons  named.  After  the  termination  of  the  trust, 
the  testator  directed  an  immediate  conveyance  of  all  the  property 
held  in  trust  to  the  remainder-men.  There  would  be  no  necessity  for 
a  power  of  sale  after  the  termination  of  the  trust,  when  the  property 
itself  held  by  the  trustee  was,  upon  the  death  of  the  wife,  to  be  at 
once  assigned,  transferred,  conveyed,  and  paid  over  to  the  remainder- 
men. A  codicil  executed  in  1899 — two  years  after  the  execution  of 
the  will — ^provides: 

"And  wbereas,  since  maUing  my  said  last  will  and  testament,  my  wife 
baa  dei)arted  this  life:  Now,  therefore,  by  this  codicil  I  do  change  and  alter 
eo  mncb  of  the  clause  In  my  said  will  relating  to  the  residue  of  my  said 
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estate  so  far  as  the  same  affected  and  applied  to  my  said  wife  and  the  pay-  ' 
ment  to  her  of  the  net  rents,  Interest,  and  Income  derived  from  the  said 
residue  of  my  said  estate,  ajid  the  Interest  and  income  derived  from  the  in- 
vestment of  the  proceeds  of  the  sale  or  sales  of  my  real  estate.  And  I  do 
by  this  codicil  direct  my  surviving  executor  In  my  said  will  named  to  Invest 
such  net  rents.  Interest,  and  Income  that  may  be  collected  by  him  In  some 
safe  securities  whenever  he  can  do  so,  or  to  deposit  the  same  In  some  sate 
savings  bank  or  trust  company,  so  that  the  same  shall  draw  Interest  until 
the  full  end  and  expiration  of  two  years  after  my  decease;  and  upon  the  fnll 
end  and  expiration  of  two  years  after  my  decease,  instead  of  after  the  death 
of  my  said  wife,  as  In  my  said  will  mentioned,  to  assign,  transfer,  convey, 
and  pay  over  the  said  residue  of  my  said  estate,  and  all  moneys  realized  from 
the  Investment  of  the  same,  or  from  the  investment  of  the  net  rents,  interest, 
or  Income  derived  therefrom,  that  may  be  in  his  hands  at  that  time,"  to  cer- 
tain persons  named. 

By  this  codicil  it  is  quite  apparent  that  the  testator  revoked  the 
gift  to  his  executor  in  trust,  and  the  power  of  sale  in  connection' with 
it  and  the  devise  and  bequests  in  trust  were  thereby  revoked.    The 
codicil  does  not  attempt  to  create  a  trust.    It  directs  his  executor  to 
invest  the  net  interest  and  income  that  maybe  collected  by  him  for 
two  years,  and  at  the  expiration  of  that  two  years  to  assign,  trans- 
fer, convey,  and  pay  over  all  the  residue  of  the  testator's  estate  to  the 
persons  named.    It  seems  to  me  that  by  this  provision  the  legal  title 
of  the  testator  to  the  real  estate  descended  to  his  heirs  at  law,  subject 
to  the  execution  of  the  power  to  convey  to  the  persons  named  two 
years  after  his  decease.    There  was  no  sale  of  his  real  estate  con- 
templated.   No  title  to  this  real  estate  was  given  to  the  executor,  and 
there  was  no  intention  to  vest  in  him  any  power  over  it,  except  bo  far 
as  was  necessary  to  collect  the  rent,  and  convey  it  to  the  remainder- 
men at  the  end  of  two  years.    Tlie  executor  made  a  contract  to  sell 
this  real  estate  in  the  city  of  New  York,  and  the  question  presented 
was  whether  the  executor  could  convey  a  good  title  to  the  property. 
The  action  was  brought  by  the  vendee  to  recover  the  amount  paid 
upon  the  execution  of  the  contract,  together  with  his  expenses  of  ex- 
amining title.    The  defendant,  in  his  answer,  asked  the  court  to 
specifically  enforce  the  contract.    The  court  decreed  a  specific  per- 
formance upon  condition  that  the  defendant  deliver  to  the  plaintiff, 
"in  connection  with  the  defendant's  deed,  mentioned  in  the  complaint, 
a  good  and  sufiBcient  deed  from  the  trustees"  of  the  premises  de- 
scribed, executed  by  the  persons  to  whom  the  executor  was  directed 
by  the  codicil  to  convey  the  premises  at  the  end  of  two  years;  and 
that  upon  the  delivery  to  the  plaintiff  of  the  two  conveyances,  the 
plaintiff  pay  to  the  defendant  or  to  his  attorneys  the  residue  of  the 
purchase  money  mentioned  in  the  contract.    It  appeared  in  evidence 
that  the  testator  diedon  the  6th  of  April,  1899,  and  that  his  last  will 
and  testament  was  admitted  to  probate  in  New  Jersey;    that  he 
left  personal  estate  aggregating  about  $40,000;  that  he  was  in  debt 
at  the  time  of  his  death  to  the  amount  of  about  |47,0O0  or  $48,000; 
and  that  the  legacies  given  by  the  will,  as  modified  by  the  codicil, 
amounted  to  about  |21,500.    There  was  no  evidence,  however,  of 
what,  if  any,  other  real  estate  the  testator  died  seised.    If  a  sale  of 
the  testator's  real  estate  were  necessary  to  pay  debts  or  legacies, 
resort  could  be  had  to  the  statute  for  that  purpose;  but  there  is 
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nothing  in  tlie  will  or  codicil  that  indicates  an  intention  to  give  to 
his  executor  an  implied  power  of  sale  for  the  purpose  of  paying  these 
legacies  or  debts.  To  compel  the  plaintiff  to  accept  this  title  would 
not,  we  think,  be  justified,  as  it  would,  at  least,  be  a  doubtful  title. 
The  parties  to  whom  the  property  should  be  ultimately  conveyed 
have  certainly  yet  no  title,  as  the  two  years  from  the  death  of  the 
testator  have  not  expired;  and  it  is  not  alleged  that  the  executor  has 
conveyed  the  property  as  directed  by  the  will.  As  it  was  quite  clear 
that  the  executor  could  not  convey  any  title  to  the  plaintiff,  and 
thus  complete  his  contract  of  sale,  and  that  the  deed  of  the  remainder- 
men would  not  convey  the  legal  title,  the  judgment  below  cannot  be' 
sustained.  It  follows  that  the  judgment  appealed  from  must  be  re- 
versed, with  costs,  and  as  there  seems  to  have  been  no  dispute  as  to. 
the  facts  and  as  to  the  right  of  the  plaintiff  to  recover  in  case  the- 
defendant  could  not  give  a  good  title,  judgment  should  be  entered  in 
favor  of  the  plaintiff  for  the  amount  claimed  in  the  complaint,  with 
costs  in  this  court  and  in  the  court  below. 

VAN  BRUNT,  P.  J.,  and  McLAUGHMN,  J.,  ooncar.  (ySRIEN, 
J.,  dissents. 

.59  App.  Dlv.  678.) 

BATUS  et  aL  v.  BULLOCK  ELECTRIO  MFG.  00. 

(Supreme  Court,  Appellate  Dtvlslon,  First  Department    April  4,  ISOl.) 

J.  Equitt— Discovery. 

A  bill  cannot  be  filed  In  equity,  under  the  Code,  tor  a  discovery  of  books 
and  papers.  . 

8.  RiOHT  TO  Jury  Trial— Effect  of  Pleadings. 

Under  Code  Civ.  Proc.  §  9(38,  requiring  an  Issue  of  fact  to  be  tried  by 
the  Jury  In  an  action  for  a  money  judgment,  unless  a  jury  trial  Is  waived 
or  a  reference  ordered,  the  fact  that  the  complaint.  In  an  action  to  recover 
royalties,  contains  allegations  demanding  equitable  relief  in  addition  to 
a  money  judgment,  but  alleges  no  facts  authorizing  equitable  relief,  Is 
not  sufficient  to  authorize  the  court  to  refuse  a  Jury  trial  on  the  request 
of  a  defendant  who  has  not  waived  snob  right 
8.  Same— Waivbk. 

Where  a  complaint  contains  a  demand  for  equitable  relief  In  addition 
to  a  money  judgment  but  no  grounds  of  equitable  relief  are  alleged,  the 
defendant  does  not  waive  his  right  to  a  Jury  trial  by  noticing  the  cause 
for  trial  at  the  special  term,  since  be  la  compelled  to  go  Into  such  term 
and  demand  a  jury  trial. 

Appeal  from  special  term,  New  York  county. 

Action  by  Robert  N.  Baylis  and  another  against  the  Bullock  Elec- 
tric Manufacturing  Company  to  recover  royalties.  From  a  judgment 
in  favor  of  the  plaintiffs  (66  N.  Y.  Supp.  253),  the  defendant  appeals. 
Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUQHIJN,  O'BRIEN, 
and  INGRAHAM,  JJ. 

C.  V.  Edwards,  for  appellant. 
W.  H.  L.  Lee,  for  respondents. 

VAN  BRUNT,  P.  J.  In  this  case  we  think  the  court  erred,  in  view 
of  the  position  taken  by  the  defendant  prior  to  the  production  of  any 
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evidence  upon  the  trial,  in  disposing  of  the  case  without  the  interven- 
tion of  a  jury.  The  complaint  in  the  action  was  not  one  which  gaye 
to  the  defendant  upon  its  face  a  right  to  a  jury  trial.  Section  968  of 
the  Code  provides  that  an  issue  of  fact  must  be  tried  by  a  jury,  unless 
a  JU17  trial  is  waived  or  a  reference  is  directed,  in  an  action  in  which, 
the  complaint  demands  judgment  for  a  sum  of  money  only,  or  in  an 
action  of  ejectment,  for  dower,  for  waste,  for  a  nuisance,  or  to  re- 
cover a  chattel.  The  complaint  in  this  action  demanded  relief  of 
various  kinds,  besides  the  recovery  of  a  money  judgment,  and  there- 
fore, as  already  stated,  upon  its  face  the  defendant  was  not  entitled 
to  a  jury  trial. 

At  the  commencement  of  the  trial  of  the  action,  and  also  in  its 
answer,  the  defendant  called  the  attention  of  the  court  to  the  fact 
that,  upon  the  allegations  of  the  complaint,  no  equitable  relief  could 
possibly  be  obtained,  and  it  first  moved  to  dismiss  the  complaint  be- 
cause it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
When  this  was  denied,  it  moved  to  dismiss  on  the  ground  that  the 
court  had  not  jurisdiction  to  try  the  issues  or  questions  raised  by  the 
complaint  and  answer,  if  any,  and  that  it  was  purely  an  action  at 
law  to  recover  royalties,  and  that  there  was  nothing  that  called  for 
equitable  relief  in  the  action.  It  also,  in  that  connection,  demanded 
u  jury  trial.  These  motions  were  denied,  and  an  exception  was  taken 
to  the  denial  of  the  motion  to  dismisa,  and  also  to  the  denial  of  the 
demand  for  a  jury  trial. 

It  is  true  that  the  judgment  gave  relief  in  the  nature  of  a  discov- 
ery of  books  and  papers,  etc.,  but  there  is  no  such  branch  of  equi- 
table jurisprudence  under  the  Code.  A  bill  cannot  be  filed  for  the 
purpose  of  the  discovery  of  evidence,  and-  therefore  the  judgment,  so 
far  as  it  granted  relief  in  this  respect,  was  entirely  erroneous.  Tiie 
action  was  simply  one  to  recover  royalties,  the  amount  of  which  was 
alleged  in  the  complaint,  and  which  were  recovered  by  the  judgment 
entered  after  trial  by  the  court.  The  plaintiff,  not  having  estab- 
lished any  right  to  equitable  relief,  certainly  could  not  recover  a  sim- 
ple money  judgment  in  the  face  of  the  objection  of  the  defendant  that, 
the  only  relief  which  could  be  obtained  in  the  action  being  a  money 
judgment,  it  was  entitled  to  a  jury  trial.  This  right  to  a  jury  trial 
may  be  waived  in  a  certain  method  prescribed  by  section  1009  of  the 
Code,  which  provides  that  a  party  may  waive  his  right  to  the  trial  of 
an  issue  of  fact  in  any  of  the  following  modes :  (1)  By  failing  to  ap- 
pear at  the  trial;  (2)  by  filing  with  the  clerk  a  written  waiver,  signed 
by  the  attorney  for  the  party;  (3)  by  an  oral  consent  in  open  court, 
entered  in  the  minutes;  and  (4)  by  moving  the  trial  of  the  action  with- 
out a  jury,  or,  if  the  adverse  party  so  moves  it,  by  failing  to  claim  a 
trial  by  jury  before  the  production  of  any  evidence  upon  the  trial. 

In  the  case  at  bar  the  trial  appears  to  have  been  moved  by  the  plain- 
tiff,— at  least,  there  is  no  evidence  that  the  defendant  moved  the 
trial, — and  before  the  production  of  any  evidence  the  defendant  de- 
manded the  right  to  a  jury  trial,  calling  the  attention  of  the  court  to 
the  fact  that  uo  equitable  relief  whatever  could  be  obtained  in  the 
action.  It  is  true  that  it  made  motions  to  dismiss  the  complaint,  but 
its  demand  for  a  jury  trial  was  made  before  the  production  of  any 
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evidence,  and  was  in  time,  according  to  the  provisions  of  section  1009 
of  the  Code. 

It  is  suggested  that  it  has  been  intimated  that  a  trial  by  jury 
may  be  waived  in  other  ways  than  those  mentioned  in  the  Code, 
and  it  is  urged  that,  because  the  defendant  had  noticed  the  cause 
for  trial  at  special  term,  it  thereby  waived  its  right  to  a  jury 
trial.  It  should  be  observed  that  the  defendant  had  no  right  to 
put  this  case  upon  the  trial  term  calendar,  because  upon  the  face 
of  the  complaint  it  was  not  entitled  to  a  jury  trial,  as  the  com- 
plaint demanded  other  relief  than  a  money  judgment.  The  defend- 
ant was  compelled  to  go  into  the  special  term,  and  there  claim  the 
right  to  a  jury  trial  upon  the  ground  that,  although  there  was  a 
demand  contained  in  the  complaint  for  equitable  relief,  none  could 
be  granted;  and  it  is  a  familiar  principk  that  a  plaintiff  cannot 
deprive  a  defendant  of  the  right  to  a  jury  trial  by  demanding  equi- 
table relief  which  cannot  be  gi-anted  in  the  action. 

In  support  of  the  proposition  that  this  case  was  properly  triable 
by  the  court  without  a  jury,  our  attention  is  called  to  the  case  of 
Cogswell  V.  Railroad  Co.,  105  N.  Y.  319,  11  N,  E.  518.  But  all  that 
was  there  decided  was  that  in  that  case  the  plaintiff  could  not 
claim  a  jury  trial.    The  court  say: 

"We  think  It  Is  a  reasonable  rule,  and  one  In  consonance  with  the  authori- 
ties, that,  where  a  platntilT  brings  an  action  for  both  legal  and  equitable  re- 
lief In  respect  to  the  same  cause  of  action,  the  case  presented  is  not  one  of 
right  triable  by  Jury,  under  the  constitution,  and  that  the  plaintiff  by  such 
election  submits  to  have  the  issues  tried  by  the  court,  or  by  the  court  ■with 
the  aid  of  the  Jury,  as  the  court,  In  its  discretion,  may  determine,  according 
to  the  practice  in  equity  cases." 

In  that  case  it  was  the  plaintiff  who  was  insisting  upon  a  jury 
trial,  and  the  court  held  that  he  had  waived  this  right  by  bringing 
his  action  for  both  legal  and  equitable  relief  in  respect  to  the  same 
cause  of  action.  It  is  certainly  a  novel  proposition  that  a  plaintiff 
can  claim  equitable  relief  which,  even  upon  the  face  of  the  plead- 
ing, he  is  not  entitled  to,  and  thereby  deprive  a  defendant  of  a  jury 
trial  upon  the  only  cause  of  action  set  out  in  the  complaint.  The 
citation  of  any  authority  to  show  that  such  a  position  is  untenable 
seems  scarcely  necessary;  but  as  in  these  days  no  proposition,  how- 
ever plain,  seems  to  be  established  without  the  citation  of  some 
adjudication  upon  the  subject,  it  may  be  proper  to  cite  an  authority 
somewhat  in  point.  In  the  case  of  Wheelock  v.  Lee,  74  N.  Y.  49o, 
it  was  held  that  the  joinder  of  an  equitable  cause  of  action  with 
others  purely  legal  did  not  deprive  the  defendant  of  the  right  of 
trial  by  jury;  and  that  when  such  an  action  is  brought  to  trial  at 
special  term,  and  the  defendant  demands  a  jury  trial,  if  any  of  the 
grounds  upon  which  a  recovery  is  soufrht  are  such  as  were,  at  the 
time  of  the  adoption  of  the  constitution,  redressed  by  an  action  at 
law,  the  court  should  direct  the  cause  to  be  tried  by  the  jury  at  the 
circuit,  or,  at  least,  should  refuse  to  try  without  a  jury.  And,  as 
meeting  the  objection  that  the  defendant  had  waived  the  right  to 
demand  a  jury  trial  by  noticing  the  case  for  trial  at  special  term, 
the  case  cited  further  holds  that  the  defendant  does  not  waive  his 
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right  to  a  trial  bv  jury  in  such  case  by  consenting  that  the  case  be 
placed  on  the  calendar  for  trial  at  the  special  term  and  noticing  it 
for  trial  there. 

Onr  attention  is  also  called  to  the  case  of  Marshall  t.  De  Cordova, 
26  App.  Div.  615,  50  N.  Y.  Snpp.  294.  The  writer  of  this  opinion, 
who  also  wrote  the  opinion  in  the  case  cited,  certainly  nsed  lan- 
guage which  is  not  borne  out  by  the  provisions  of  the  Code,  and 
probably  it  arose  from  the  fact  that  the  decision  of  the  case  did  not 
turn  upon  the  particular  question  now  under  consideration.  It  is 
there  stated  that  the  rule  was  that  before  the  commencement  of 
the  trial,  if  a  party  desires  to  avail  himself  of  the  right  to  a  trial 
by  jnry,  he  must  make  his  demand,  and  not  in  any  manner  proceed 
with  the  trial.  The  language  of  the  Code  is  different.  It  provides 
that  the  demand  for  a  jury  trial  is  in  time  if  made  before  the  pro- 
duction of  any  evidence  upon  the  trial.  TRiis  is  the  rule  which  must 
necessarily  govern,  and  the  strict  limitation  laid  down  in  the  case 
cited  was  unwarranted. 

The  judgment  appealed  from  must  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event. 

O'BRIEN  and  McLAUQHUN,  JJ.,  concur.  INGBAHAM,  J.,  con- 
curs in  resnit. 


COLNB  T.  ATLANTIC  AVE.  B.  CO 

(Supreme  Court,  Appellate  Division,  First  Department    April  4,  1901.) 

Pbdicipat.  and  Agent— Coktbact  for  Emplotment — Evidbncb. 

The  stock  of  defendant  corporation  waa  held  by  a  traction  corporation 
which  was  in  the  bonds  of  a  reorganization  committee,  of  which  S.  was 
chairman.  S.  was  a  banlcer,  and,  though  not  an  officer  of  defendant,  he 
was  Instrumental  In  dictating  Its  policy  and  conducting  Its  affairs.  Plain- 
tiff bad  been  in  the  employ  of  S.  at  different  times,  and  was  instmmental 
in  bringing  about  a  lease  of  defendant's  road  to  another  corporation. 
which  was  in  the  interest  of  both  S.  and  the  traction  company.  S.  direct- 
ed defendnnt's  counsel  to  prepare  the  lease,  which  was  signed  by  defend- 
ant's officers,  and  a  payment  on  account  of  plaintiff's  services  was  made 
by  a  check  drawn  in  the  name  of  defendant  Held  that,  the  payment  by 
cbeclc  having  been  explained,  the  other  facts  were  Insufficient  to  show 
that  S.  employed  plaintiff  on  behalf  of  defendant,  so  as  to  create  an  im- 
plied liability  against  it  for  his  services. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Charles  Colne  against  the  Atlantic  Avenue  Eailroad 
Company.  From  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  MCLAUGH- 
LIN, and  PATTERSON,  JJ. 

Henry  Wollman,  for  appellant. 
James  R.  Soley,  for  respondent. 

PATTERSON,  J.  The  appeal  in  this  case  Is  firom  a  Jud^ent  en- 
tered upon  the  dismissal  of  the  complaint  directed  at  the  trial.  The 
plaintiff  sued  to  recover  commissions  which  he  claimed  to  have  earned 


Digitized  by 


Google 


Sup.  Ct.)  COLNE   T.  ATLANTIC   AVE.  R.  00.  697 

for  services  rendered  in  procuring  a  lease  to  be  made  by  the  defend- 
ant corporation  of  its  franchise  and  property  to  the  Nassau  Railroad 
Company,  but  he  failed  to  show  any  employment  by  the  defendant. 
It  appears  in  the  proofs  that  the  only  person  with  whom  the  plaintiff 
had  any  relations  in  connection  with  the  lessors  was  a  Mr.  Henry 
Seligman,  a  banker,  in  whose  employ  the  plaintiff  had  been  at  dif- 
ferent times  for  some  years,  and  who  seems  to  have  been  an  impor- 
tant personage  in  connection  with  the  defendant  corporation  and  its 
business.  He  had  been  largely  instrumental  in  dictating  its  policy 
and  in  conducting  its  affairs.  The  plaintiff  has  sought  to  draw  the 
inference,  only  from  Mr.  Seligman's  preponderating  influence  in  the 
corporation,  that  he  had  anthority  to  contract  with  the  plaintiff  to 
employ  him,  on  behalf  of  the  Atlantic  Avenue  Railroad  Company,  to 
render  service,  from  which  ah  implied  promise  of  the  defendant  to 
pay  for  the  value  of  fiuch  service  arises.  Upon  the  plaintiff's  own 
showing,  there  is  nothing  that  connects  Mr.  Seligman  with  the  At- 
lantic Avenue  Railroad  Company  in  such  a  way  as  to  justify  the 
conclusion  that  he  did  employ  the  plaintiff  on  behalf  of  the  defend- 
ant corporation.  The  evidence  of  the  plaintiff's  declarations  would 
establish  a  contrary  conclusion,  namely,  that  the  plaintiff  was  em- 
ployed by  Mr.  Seligman  for  himself  or  on  his  own  behalf.  Mr.  John- 
son, one  of  the  important  witnesses  for  the  plaintiff,  testified  that, 
when  the  subject  of  the  sale  or  lease  of  the  defendant's  road  was  first 
mentioned,  he  (that  is,  Colne)  said  that  he  represented  the  owners  of 
the  property,  the  Seligmans,  and  wanted  him  to  bring  about  a  trade; 
Mr.  Johnson  being  one  of  the  persons  supposed  to  be  interested  in 
purchasing  the  road.  It  is  in  proof  that  the  Brooklyn  Traction  Com- 
pany owned  all  the  stock  of  the  defendant  corporation,  and  that 
there  was  a  committee  of  reorganization  of  the  traction  company,  of 
which  committee  Mr.  Seligman  was  the  chaii-man.  The  sale  of  the 
stock  and  the  execution  of  the  lease  were  in  the  interest  of  the  trac- 
tion company  or  of  the  Seligmans.  It  is  true  that  Mr.  Seligman  di- 
rected the  defendant's  counsel  to  prepare  the  lease,  and  that  the  in- 
strument was  signed  by  the  defendant's  officers,  and  there  is  evi- 
dence that  a  payment  on  account  was  made  to  the  plaintiff  for  his 
services  by  check  drawn  in  the  name  of  the  Atlantic  Avenue  Rail- 
road Company;  but  how  or  why  that  was  done  was  sufficiently  ex- 
plained, and  it  cannot  be  regarded  even  as  a  circumstance  which 
would  fix  a  liability  upon  this  defendant.  Upon  a  critical  review  of 
the  whole  case,  we  are  satisfied  that  the  plaintiff  has  sought  to  hold 
the  wrong  party  liable  as  a  defendant. 

The  judgment  appealed  from  must  be  affirmed,  with  costs.    All 
concur. 
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PERRINE  V.  KANSOM  GAS-MACH.  CO. 
(Supreme  Court,  Appellate  DlTiglon,  First  Department.    April  4,  1901.) 

1.   FOREiaH  CORrORATIONB— Sb«VICS  of    PBOCESS— MaNAOINO    AeSNT — AOBRT'S 

Statements  as  to  Acthokity— SunsKtiuuNT  Ubnial  of  Agenct. 

Where  a  person  stated,  on  aifferent  occasions,  that  he  was  managing 
agent  of  a  certain  foreign  corporation,  such  declarations,  though  in  them- 
selves  insufficient  to  prove  such  agency,  vould  nevertheless  destroy  tbo 
force  of  his  statements  and  affidavits  ttiat  he  was  not  the  managing  agent 
of  such  corporation,  and  tend  to  show  that  serrlcv  on  bim  as  sucb  agent 
was  proper. 
%  Same— EviDEKCB— Finding  of  Fact. 

Where  all  the  affidavits  1b  support  of  a  motion  to  set  aside  service  on 
a  foreign  corporation,  made  on  Its  alleged  agent,  on  the  gronad  that  he 
was  not  its  agent,  were  made  by  such  agent  bimselt,  and  tlie  latter  had 
previously  declared  to  different  parties  that  he  was  the  managing  agent 
of  such  corporation,  and  admitted  in  the  affidavits  that  he  had  a  power 
of  attorney  to  sell  jwtent  rights  for  certain  territorj'.  a  finding  that  such 
alleged  agent  was  in  fact  tlie  managing  agent  for  sucb  corporaticMt  In 
the  state  would  not  be  disturbed  on  appeal. 
JL  Saub— Service  ok  Aoemt— Conditions  Prbcedbbt— Adi£[B8iqb  Thebbov — 
Proof. 

Code  Civ.  Proc.  {  432,  subd.  8,  provides  that  It  no  designation  of  a  per- 
son to  receive  service  for  a  foreign  corporation  is  In  force,  or  If  neither 
the  person  designated  nor  an  otticer  specified  in  sulMlivlsion  1  as  proijer 
to  receive  service  can  be  found  with  due  diligence,  and  the  action  arose 
within  the  state,  service  may  be  made  on  a  managing  agent  of  the  cor- 
poration within  the  state.  Held,  that  where  it  appeared  from  the  affida- 
vits of  the  managing  agent  of  a  foreign  corporation,  on  motion  to  set 
aside  service  on  the  corporation  throngli  him,  that  no  person  was  desig- 
nated to  receive  service,  and  that  the  other  officers  of  the  corporation 
who  might  receive  service  were  all  of  another  and  far  distant  state. 
It  was  nnueecssary  for  plalntlflF  to  straw  such  facts  affirmatively,  in  order 
to  sustain  the  service. 

Van  Brunt,  P.  J.,  and  Rumsey,  J.,  dlssenttng. 

Appeal  from  Bpecial  term,  New  York  county. 

Action  by  Elias  R.  Perrine  against  the  Rangran  Gas-Machine  Com- 
pany. From  an  order  denying  a  motion  to  set  aside  aervice  of  sum- 
mons, defendant  appeals.    Affirmed. 

It  Is  alleged  In  the  complaint  that  on  or  about  tbe  15th  day  of  January, 
1900,  in  the  city  of  Now  York,  the  plaintiff  entered  Into  a  verbal  agreement 
with  the  defendant  company,  a  Wisconsin  coi-poratlou,  whereby  the  latter 
agreed  to  sell,  transfer,  and  iisslpn  to  Charles  N.  Heath,  as  trustee,  for  the 
purpose  of  liavlng  the  same  assigned  to  a  company  to  be  organized  by  the 
plaintiff,  certain  rights  in  and  for  the  state  of  New  Jersey,  under  letters  pat- 
ent, for  the  manufacture  and  sale  of  the  Ransom  Gas  Machine,  in  consider- 
ation of  9r>.()<jO  to  be  paid  by  the  plaintilT  previous  to  such  assignment;  that 
the  plaintilf,  relying  upon  this  agreement,  expended  large  sums  of  money 
In  pronuiting  a  company,  and  on  or  before  the  20th  day  of  September,  1900, 
duly  porformod  liis  part  of  the  contract,  but  the  defendant  company  refused 
to  malie  the  assignment  Judgment  was  asked  restraining  the  defendant 
from  making  any  assignment  conflicting  with  the  plaintiff's  New  Jersey 
rights,  and  that  the  defendant  be  directed  to  assign  such  rights  to  the  plain- 
tiff In  aceonlanoe  will)  its  contract.  The  summons  was  stjrved  within  this 
state  upon  Lucas  D.  Dorschel  on  December  17,  1900,  plaintiff  claiming  that 
he  was  defendant's  managing  agent.  On  January  11th  the  defendant  moved 
to  vacate  and  set  aside  tlie  service  of  the  summons,  on  the  ground  that  SJiid 
service  did  not  conipiy  with  the  statute.  Meanwhile  the  defendant's  time 
to  answer  was  extended  by  stipulation.    In  support  of  the  motion,  Lucas  D. 
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Dorschel  arprred  that  he  Is  not  "the  president,  vice  president,  treasurer,  or 
secretary  of  ilefendaut  foreign  corporation,  nor  does  he  hold  any  office  In  the 
comiiauy  pcrformldg  corresiiouding  functions";  that  such  officers  are  all  of 
Milwaukee,  the  home  of  the  defondout;  tliat  the  defendant  "has  no  prop- 
erty within  this  state,  as  deponent  Is  Informed  and  verily  belleres,  and  that 
deponent  Is  not  the  CEtsbler,  director,  or  the  managing  agent  of  defendant 
foreign  corporation;  that  defendant  has  no  office  or  place  of  business  In 
this  state,  nor  has  it  any  business  In  this  state  of  any  bind  or  nature,  nor  has 
dei)onent  anything  whatever  to  do  with  the  management  of  the  business 
of  the  defendant."  In  opposition  to  the  motion,  the  Dlaiutiff  averred  "that 
in  arranging  and  conducting  the  sales  of  these  patent  rights,  so  far  as  trans- 
actions touching  the  same  are  carried  on  In  the  city  of  Kew  York,  and  also  In 
Philadelphia  and  Trenton,  the  defendant  corporation  has  acted  through  Lucas 
D.  Dorschel,  as  Its  attorney  in  fact;  that  said  Dorschel  Is  represented  as 
having  full  power  and^  authority  to  make  any  contract  or  agreement,  under 
seal  or  otherwise.  In  regard  to  such  transactions;  that  the  inincipal  part 
of  defendant's  business  at  the  present  time  is  the  sale  of  such  patent  rights, 
and  not  in  the  manufacture,  sale,  or  use  of  the  machine  upon  which  letters 
patent  were  obtained;  that  Dorschel  has  negotiated  for  the  defendant  for 
a  number  of  such  sales  In  the  state  of  New  York,  and  has  disposed  of  options 
on  patent  rights  for  New  York,  New  .Tersey,  and  other  states,  and  for  Euro- 
pean countries;  that,  relying  upon  such  authority,  the  plaintiff  entered  Into 
the  contract  aforementioned,  and  has  paid  to  Doi-echel  ¥3,000,  for  which  he 
receipted  In  the  name  of  the  defendant;  that  "deponent  believes  that  no  officer 
or  other  manager  of  the  defendant  corporation  was  present  .in  tlie  state,  and 
acting  as  such  officer  or  manager,  during  the  occasions  hereinbefore  rcfen-ed 
to.  or  at  the  time  of  the  service  of  the  summons  and  complaint";  that  Por- 
schel  had  repeatedly  Informed  the  plaintiff  that  he  was  the  principal  stock- 
holder In  the  defendant  corporation,  and  that  he  had  the  entire  management 
of  the  corporation's  business,  except  so  far  as  the  local  retail  trade  was  con- 
cerned. A  counter  affidavit  by  Dorschel  denies  that  he  ever  Informed  the 
plaintiff  that  he  was  the  principal  stockholder  and  had  the  entire  manage- 
ment of  the  defendant  corporation,  and  avers  that  he  Is  not  a  stockholder  or 
director,  nor  In  any  way  connected  with  the  corporation,  except  that  on  Janu- 
ary 12,  1000,  he  secured  from  the  defendant  an  option  for  the  sale  of  certain 
territory,  and  to  that  extent  received  from  tlie  defendant  a  power  of  attor- 
ney, and  If  he  succeeded  In  disposing  of  any  of  the  territory  was  to  be  paid 
therefor;  that  referring  to  the  portion  of  the  plaintiff's  affidavit  that  no  other 
officer  or  other  manager  of  the  defendant  corporation  was  present  In  the 
state  and  acted  as  such  during  the  occasions  mentioned,  or  at  the  time  of  the 
service  of  the  summons  and  complaint,  deponent  avers  that  the  defendant 
corporation  has  not  at  any  time  had  any  dealings  with  the  plaintiff.  There  la 
also  presented.  In  opposition  to  the  motion,  an  affidavit  by  the  notary  who 
took  Dorschel's  acknowledgment,  given  when  the  instrument  purporting  to 
grant  to  plaintiff  an  option  fur  New  England  states,  at  which  time  Dorschel 
deposed  that  he  was  duly  appointed  by  the  directors  of  the  defendant  com- 
p.iny,  with  power  to  soil,  transfer,  and  assign  state  rights  and  authority, 
and  to  use  the  seal  of  the  company  In  contracts  made  by  him  In  relation 
thereto.  In  another  affidavit  It  is  averred  by  one  Jones  that  Dorschel  had 
told  him  that  he  was  the  principal  stockiiolder,  and  had  the  management 
of  the  corporation,  e-xcopt  as  to  local  ttade.  The  motion  to  sot  aside  the 
service  of  the  summons  wns  denied,  the  court  s.iying:  "It  sufTioicntly  appears 
that  Dorschel  Is  the  manajring  acent  of  the  defendant.  In  so  far  as  the  sub- 
ject-matter of  this  litigation  Is  Involved."  I'tom  the  order  so  entered  denying 
the  motion,  the  defendant  brings  this  appeal. 

Argmed  before  VAN  BRT^^T,  P.  J.,  and  EtTMSEY,  PATTERSON, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Clarence  D.  Cruikshanli,  for  appellant. 
Alfred  R.  Page,  for  respondent. 

O'BRIEN,  J.    In  regard  to  service  of  a  summons  on  a  foreign  cor- 
poration, section  432  of  tlie  Code  of  Civil  Procedure  provides  tliat  it 
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shall  be  made  on  certain  officers  specified  in  subdivision  2,  or  upon 
"a  person  designated  for  tlie  purpose  by  a  writing  •  •  •  filed 
in  the  office  of  the  secretary  of  state";  and  by  subdivision  3  of  the 
same  section  it  is  provided:  "If  such  designation  is  not  in  force,  or 
if  neither  the  person  designated  nor  an  officer  specified  •  •  • 
can  be  found  with  due  diligence,  and  the  corporation  has  property 
within  the  state  or  the  cause  of  action  arose  therein," — service  can 
be  made  by  delivering  a  copy  of  the  summons  "to  the  cashier,  a  di- 
rector, or  a  managing  agent  of  the  corporation  within  the  state." 
That  the  cause  of  action  alleged  arose  in  this  state  appears  from  the 
complaint. 

Upon  the  affidavits,  we  would  not  be  justified  in  reaching  a  con- 
clusion different  from  that  of  the  special  term  in  holding  that  Dor- 
schel,  for  the  purposes  of  this  litigation,  must  be  regarded  as  the 
managing  agent  of  the  defendant  in  this  state.  It  will  be  noticed 
that  tiie  motion  to  set  aside  the  service  is  not  made  upon  affidavits 
of  any  officer  of  the  corporation,  but  is  supported  solely  by  Dor- 
Bchel's  own  affidavits,  who,  though  in  this  as  in  other  matters  con- 
nected with  the  defendant's  business  in  this  -state  appears  to  be 
the  only  one  here  engaged  in  managing  its  affairs,  asserts  that  he 
was  not  the  managing  agent.  The  answering  affidavits  show  that 
he  had  made  different  statements  as  to  his  relation  to  the  corpora- 
tion, and,  though  the  agency  itself  could  not  be  proved  solely  by 
his  declarations  to  third  parties,  they  would  militate  and  destroy 
the  force  of  his  statements  and  the  conclusion  in  his  affidavits  that 
he  was  not  the  managing  agent.  In  view  of  his  relation  to  the  cor- 
poration, the  fact  that  he  alone  represented  it  in  this  state  under  a 
power  of  attorney,  together  with  the  other  facts  appearing,  the 
question  of  his  agency  was  left  for  the  determination  of  the  judge 
at  special  term,  with  whose  conclusion  we  think  we  should  not  in- 
terfere. 

It  is  insisted,  however,  that,  even  if  Dorschel  is  the  managing 
agent  of  the  corporation,  the  plaintiff  has  not  complied  with  the 
provisions  of  the  Code  entitling  him  to  make  service  upon  him,  be- 
cause he  has  failed  to  show  that  there  was  no  person  designated  upon 
whom  service  could  have  been  made,  or  that  he  used  due  diligence 
to  serve  one  of  the  officers  of  the  defendant  specified.  The  defend- 
ant is  right  in  contending  that,  under  the  Code,  before  there  can 
be  service  upon  a  managing  agent  it  must  be  made  to  appear  that 
no  person  has  been  designated  upon  whom  service  could  be  made, 
and  that  the  other  officers  enumerated  cannot,  with  due  diligence, 
be  found  within  the  state.  But  although  these  facts  must  appear, 
in  determining  the  amount  of  proof  that  should  be  given  by  the 
plaintiff,  it  is  important  to  keep  in  mind  the  manner  in  which  the 
question  is  usually,  as  it  is  here,  presented  to  the  court.  The  plain- 
tiff in  the  first  instance  assumes  the  responsibility  of  serving  the 
proper  party.  Should  the  defendant  then  desire  to  have  such  serv- 
ice set  aside,  he  does  it  upon  a  motion  and  by  affidavits  tending 
to  show  that  the  person  served  was  not  the  proper  party.  If  upon 
his  showing  it  appears  that  no  person  was  designated  upon  whom 
service  could  be  made,  and  that  the  other  officers  of  the  corpora- 
tion specified  could  not  with  due  diligence  be  served  within  the 


Digitized  by 


Google 


Sup.    Ct.)  PEKRINE    V.   RANSOM    GAS-HACH.  CO.  701 

State,  it  is  entirely  unnecessary  for  the  plaintiff  to  afSnnatively 
make  proof  of  what  is  admitted. 

Although  insisting  that  plaintiff  did  not  prove  these  essential 
facts,  the  defendant  entirely  overlooks  what  clearly  appears  from 
its  own  affidavits,  that  such  facts  are  virtually  admitted.  Thus, 
Dorschel  swore  that  the  officers  upon  whom  service  could  be  made 
are  all  of  Milwaukee,  the  home  of  the  defendant,  and  that  the  "de- 
fendant has  no  property  within  this  state.  •  •  •  The  defendant 
has  no  office  or  place  of  business  in  this  state,  nor  has  it  any  busi- 
ness in  this  state  of  any  kind  or  nature."  And  the  inference  thus 
to  be  drawn,  that  there  was  no  designation  filed  because  the  cor- 
poration did  no  business  here,  and  had  no  office  or  officer  here,  is 
supported  by  that  portion  of  the  plaintiff's  affidavit,  which  is  not 
denied,  that  "deponent  believes  that  no  officer  or  other  manager  of 
the  defendant  corporation  was  present  in  the  state,  and  acting  as 
such  officer  or  manager,  during  the  occasions  hereinbefore  referred 
to,  or  at  the  time  of  the  service  of  the  summons  and  complaint"; 
and  by  two  of  the  opposing  affidavits,  that  Dorschel  had  stated  that 
he  was  the  principal  stockholder  in  the  defendant's  coi-poration, 
and  had  the  entire  management  of  its  business  within  this  state. 
In  view,  therefore,  of  the  fact  that  the  only  ground  upon  which  the 
motion  to  set  aside  the  service  was  based  was  that  Dorschel  was 
not  the  managing  agent,  and  that  in  the  affidavits  in  support  of  the 
motion,  inferentially,  if  not  expressly,  it  appears  that  no  designa- 
tion had  been  made,  and  that  no  officer  of  the  company  could  with 
due  diligence  be  found  within  the  state,  we  think  that  the  proof  pre- 
sented by  the  plaintiff,  though  slight,  was  sufficient.  We  do  not 
hold  that  the  requirements  of  the  Code  referred  to  are  to  be  ignored, 
but,  on  the  contrary,  they  are  to  be  given  reasonable  force  and 
effect,  and,  were  it  not  for  the  defendant's  attitude  upon  the  mo- 
tion in  regard  to  these  facts,  more  would  have  been  required  of  the 
plaintiff.  In  other  words,  where,  upon  a  motion  to  set  aside  the 
service,  it  is  practically  admitted  that  no  person  was  desiguated, 
and  that  none  of  the  other  officers  than  the  managing  agent  could 
be  found,  it  is  unnecessary  to  furnish  affirmative  proof  of  these  facts. 

The  manner  in  which  the  questions  are  presented  is  important, 
and  for  that  reason  we  have  called  attention  to  the  fact  tliat  the 
motion  here  was  made  by  the  defendant,  and  in  the  affidavits  in  sup- 
port of  the  motion  it  is  shown  that  diligent  search  would  be  idle. 
Apart  from  this,  we  think  the  plaintiff  has  shown  in  the  opi)osing 
affidavits  that  diligence  would  not  have  discovered  an  officer  of  the 
defendant,  or  any  proper  person  other  than  Dorschel,  upon  whom 
to  make  service,  because  he  alleges  that  there  is  no  such  person  in 
the  state,  and  this  is  not  denied. 

We  think,  therefore,  that  the  order  was  right,  and  should  be  af- 
firmed, with  flO  costs  and  disbursements. 

PATTEIRSON  and  INGBAHAM,  JJ.,  concur. 

VAN  BRUNT,  P.  J.  I  dissent  from  the  conclusion  arrived  at  in 
this  case.    Section  432  of  the  Code  provides  how  a  service  may  be 
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made  upon  a  foreign  corporation.  It  sajs:  "Personal  service  of 
the  summons  upon  a  defendant,  being  a  foreign  corporation,  must 
be  made  by  delivering  a  copy  thereof  within  the  state,  as  foUowB." 
Subdivisions  1  and  2  designate  certain  persons  upon  whom  the  serv- 
ice may  be  made.  It  is  not  claimed  that  the  provisions  of  these 
two  subdivisions  were  complied  with.  But  the  service  is  claimed 
to  have  been  made  under  subdivision  3,  which  provides  as  follows: 
"If  such  a  designation  is  not  in  force,  or  if,  neither  the  person  desig- 
nated, nor  an  officer  specified  in  subdivision  first  of  this  section, 
can  be  found  with  due  diligence,  and  the  corporation  has  property 
within  the  state,  or  the  cause  of  action  arose  therein;  to  the  cashier, 
a  director,  or  a  managing  agent  of  the  corporation  within  the  state." 
Therefore,  when  a  service  upon  the  persons  mentioned  in  snbdivisioii 
3  is  attempted  to  be  justified,  it  is  necessary  that  the  plaintiff  should 
show  either  that  the  designation  mentioned  in  subdivision  2  is  not 
in  force,  or  that  the  person  designated,  or  an  oBttcer,  specified  in  sub- 
division I,  cannot  be  found  within  the  state  with  due  diligence. 
There  is  not  the  slightest  particle  of  evidence  that  any  effort  was 
made  to  serve  the  summons,  as  prescribed  in  subdivisions  1  and  2, 
or  that  any  inquiries  were  made  as  to  whether  there  were  any 
ofBcers  upon  whom  that  service  might  be  made  pursuant  to  said  sub- 
divisions, within  this  state,  at  the  time  the  service  was  made  upon 
the  alleged  managing  agent.  It  seems  to  me  that,  in  order  to  con- 
fer jurisdiction  upon  the  court,  it  was  necessary  for  the  plaintiff 
to  establish  this  fact,  where  a  direct  attack  was  made  upon  the 
service,  precisely  the  same  as  would  be  required  in  the  ease  of  a 
publication  of  a  summons. 

The  order  should  be  reversed,  and  the  motion  to  set  aside  the 
service  granted. 

EUMSEY,  J.,  concurs. 


PLATA  DB  ORO  HIN.  00.  T.  OAOB  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    April  4,  tOOl.) 

,  CoEPORATioNR — Transfer  of  Sbarbb — Effect. 

When  stock  of  a  corporation  is  transferred  to  and  deposited  with  lt» 
president,  to  be  disposed  of  by  bim  for  the  prosecutioa  of  tbe  lntef«Bt 
of  the  company  and  raising  necessary  money  to  carry  on  its  business,  he 
has  an  absolute  right  to  dispose  of  it  at  his  discretion  for  the  company's 
benefit,  and  if  he  applies  It  in  good  faith  he  discbargea  bis  duty  to  the 
depositors  and  tbe  corporation. 
Same. 

One  with  whom  stock  of  a  corporation  is  deposited  under  an  Instrument 
authorizing  him  to  dispose  of  the  stock  for  the  interests  of  the  company, 
and  to  raise  money  to  carry  on  Its  business,  does  not  violate  the  terms 
on  ■which  the  deposit  was  made  by  transferring  part  of  It  to  a  stock- 
bolder  under  a  promise  to  reimburse  him  for  peraonal  sacrifices  In  the 
Interests  of  the  company. 
Sake — Parol  Evidence. 

A  stockholder  who  has  made  an  absolute  transfer  of  stock  to  the 
corporation  may  show  by  parol  evidence  that  In  consideration  ot  such 
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transfer  the  coi-poration  agreed  to  restore  the  stock  to  blm  after  the  pur- 
poses of  the  transfer  had  been  accomplished. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Plaja  de  Oro  Mining  Company  against  Otis  S.  Gage 
and  othei-s.  From  a  judgment  dismissing  the  complaint  on  the  mer- 
its, and  establishing  a  counterclaim  of  the  defendant  Gage,  plaintiff 
appeals.    AfiQrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  McLAUGH- 
UN,  and  PATTERSON,  JJ. 

Paul  D,  Cravath,  for  appellant. 
William  M.  K.  Olcott,  for  respondent. 

PATTERSON,  J.  Tbia  action  was  brought  against  the  defend- 
ant Grage  and  others  to  bare  an  assignment  and  transfer  of  5,000 
shares  of  the  plaintiff's  capital  stock  made  by  one  Charles  G.  Franck- 
lyn  to  the  defendant  Gage  declared  to  be  null  and  void;  to  have 
an  accoont  of  those  shares  of  stock  and  the  proceeds  thereof  taken; 
to  have  the  rights  and  interests  of  certain  parties  other  than  the 
defendant  Gage,  if  any,  ascertained  and  determined  in  the  action; 
and  to  have  it  adjudged  that  the  defendant  Gage  pay  to  the  plaintiff 
what,  if  anything,  shall  on  the  taking  of  such  account  appear  to  be 
due  it, — ^the  plaintiff  being  ready  and  willing  and  offering  to  pay 
what,  if  anytiiing,  should,  upon  the  taking  of  such  account,  appear 
to  be  due  from  it  to  him.  The  contest,  as  it  was  waged  before  the 
court  at  special  term,  was  confined  to  the  plaintiff  and  the  defendant 
Gage;  the  other  parties  defendant  to  the  action  apparently  making 
no  claim  to  any  part  of  the  stock  or  its  proceeds.  The  complaint 
is  framed  altogether  in  fraud,  and,  although  there  appears  in  the 
proof  an  instrument  which  purports  upon  its  face  to  be  an  assign- 
ment of  5,000  shares  of  stock  by  the  defendant  to  the  plaintiff, 
that  instrument  is  not  relied  upon  as  a  source  of  title.  The  action 
is  constructed  in  sach  a  way  as  to  entitle  the  plaintiff  to  recover, 
if  at  aU,  only  upoa  proof  of  fraud  on  the  part  of  the  defendant  in 
the  procurement  of  the  5,000  shares,  the  subject  of  the  action. 

The  relations  existing  between  the  plaintiff  and  the  defendant 
Gage  and  other  parties,  shareholders  and  directors  in  the  plaintiff 
corporation,  ar^  very  peculiar;  and  the  proof  shows  an  exceedingly 
loose  administration  of  the  affairs  of  the  company,  particularly 
with  respect  to  its  capital  stock,  and  the  uses  to  which  some  of  its 
shares  were  applied.  It  is  shown  that  at  some  time  prior  to  the 
year  1891  Charles  G.  Francklyn,  Clarence  E.  Dougherty,  and  the  de- 
fendant Gage  became  interested  in  a  mining  property  in  Ecuador, 
in  South  America,  which  property  was  purchased  for  a  money  con- 
sideration of  about  19,000.  In  October,  1801,  the  persons  named 
formed  a  corporation  under  the  laws  of  the  state  of  Kentucky,  with 
a  capital  of  f  10,000,000,  divided  into  100,000  shares,  of  ?100  each. 
It  would  appear  that  the  whole  of  that  capital  stock  was  issued 
in  payment  for  the  property,  and  that  Gage,  Dougherty,  and  Mrs. 
Susan  S.  Francklyn  became  the  principal  owners  of  the  shares. 
Those  persons  contributed  a  certain  amount  of  their  holdings  to 
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the  corporation  for  working  capital  Those  shares  were  absolutely 
at  the  disposal  of  the  corporation  and  became  its  property;  but 
some  time  in  1893  the  condition  of  the  company  was  such  as  to  re- 
quire additional  funds,  whereupon  Mrs.  Francldyn,  Mr.  Dougherty, 
and  the  defendant  Gage  placed  in  the  hands  of  Charles  Qt.  Francklyn 
certain  of  their  shares,  and  executed  and  delivered  to  Mr.  Franck- 
lyn an  instrument  in  the  following  words: 

"New  Tewk,  June  7tli,  1893. 
"We,  the  undersigned,  hereby  transfer  to  Charles  G.  Francklyn  the  number 
of  shares  of  the  Playa  de  Ore  Mining  CSo.  stock  set  opposite  our  respective 
names,  to  be  disposed  of  by  him  as  occasion  may  require  for  the  prosecution 
of  the  Interests  of  the  Playa  de  Oro  Mining  Company,  and  raising  necessary 
money  to  carry  on  the  business. 

"Otis  8.  Gage,  B,000  shares. 

"Clarence  B.  Dougherty,  10,000  shares. 

"Susan  8.  Francklyn,  5,000  shares." 

It  appears  that  Mr.  Francklyn  used  15,000  of  the  20,000  shares 
for  some  of  the  purposes  of  the  company,  and  in  or  about  the  month 
of  March,  1895,  he  had  5,000  shares  of  this  contributed  stock  still 
in  his  hands.  On  the  7th  of  March,  1895,  he  assigned  and  trans- 
ferred to  the  defendant  Qage  those  6,000  shares.  The  plaintiff  in 
this  action  attacks  that  transfer,  and  sets  up  that  it  was  procured 
by  the  defendant  Gage  by  fraudulent  representations  made  to  Franck- 
lyn. It  insists  that  Francklyn  held  the  stock  as  trustee  for  it, 
that  he  had  no  right  or  authority  to  transfer  it  to  the  defendant 
Gage,  that  the  transfer  was  without  consideration,  and  that  it  has 
the  right  to  follow  the  shares  into  the  defendant's  hands  and  to 
compel  restitution  of  them.  The  trial  court,  in  giving  construc- 
tion to  the  instrument  under  which  the  20,000  shares  were  deposited 
with  Mr.  Francklyn,  and  in  defining  the  relations  established  be- 
tween the  parties  under  it,  took  the  view  that  those  shares  were 
a  voluntary  donation  by  the  parties  for  the  purposes  of  carrying  on 
a  common  enterprise  in  which  they  were  jointly  interested,  and 
that  the  transfer  was  made  to  Francklyn  as  a  person  in  whom  they 
at  that  time  had  confidence,  and  that  it  was  made  with  the  inten- 
tion of  leaving  to  his  discretion  the  disposition  of  the  shares,  with 
the  proviso  only  that  they  should  be  disposed  of  for  the  benefit  or 
in  the  discharge  of  obligations  of  the  enterprise.  We  think  that 
is  the  proper  view  to  be  taken  of  the  instrument,  and  of  the  intent 
of  the  parties  to  it.  Those  parties  certainly  did  not  intend  that 
the  shares  thus  deposited  with  Mr.  Francklyn  should  go  to  the  com- 
pany in  the  same  way  as  their  prior  contributions  to  working  capi- 
taL  Under  the  instrument  of  June  7,  1893,  no  title  passed  to  the 
company,  and  none  was  intended  to  pass.  The  parties  depositing 
the  stock  selected  Mr.  Francklyn  as  their  appointee  to  dispose  of 
their  contributed  shares  for  the  benefit  of  the  company  in  such 
manner  as  he  should  deem  best  for  the  benefit  or  interest  of  that 
company.  They  relinquished  their  ownership  and  title  to  the  shares. 
They  clothed  him  with  such  ownership  and  title,  but  restricted  his 
control  and  power  over  the  stock  to  a  use  which  should  be,  in  some 
undescribed  and  general  way,  for  the  benefit  of  the  plaintiff.    By 
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Tirtue  of  this  instrument  the  plaintiff  did  not 'acquire  the  right  to 
compel  Francklyn  to  devote  the  stock  to  any  particular  purpose. 
What  should  be  done  with  it  was  absolutdy  for  him  to  detennine, 
and  if,  in  the  exercise  of  his  judgment  and  in  good  faith,  he  ap- 
plied it  to  some  purpose  which  he  regarded  as  beneficial  or  useful 
to  the  corporation,  he  discharged  his  full  duty  to  the  depositors  of 
the  stock  and  to  the  corporation,  and  no  one  else  could  call  him 
to  account.  The  plaintiff's  case  is  built  upon  the  testimony  of  Mr. 
Francklyn.  He  swore:  That  in  March,  1895,  he  delivered  the  5,000 
shares  to  Gage  upon  request, — Gage  stating  that  he  had  parted  with 
large  amounts  of  his  own  stock  to  raise  money  for,  and  that  he 
had  loaned  money  to,  the  company,  and  in  furthering  its  interests; 
that  he  had  made  large  sacrifices  of  his  own  stock.  That  he  (Franck- 
lyn) naturally  supposed  that  Gage  had  used  a  great  deal  for  the 
benefit  of  the  company,  and  he  gave  him  5,000  shares,  and  delivered 
to  him  the  certificates,  and  took  from  him  a  receipt  in  which  it  is 
stated  that  the  shares  were  given  to  reimburse  Gage  for  losses 
of  stock,  cash,  and  expenses  "heretofore  made"  on  behalf  of  the 
company.  Francklyn  also  testified  that  at  the  time  he  made  the 
transfer  the  company  was  not  indebted  to  Gage  for  anything,  except 
flO,000,  which  was  not  included  in  the  consideration  for  which 
the  transfer  was  made;  that  at  the  time  it  was  made  the  company 
was  not  indebted  to  Gage  for  any  stock  which  he  had  loaned  to  the 
company,  or  given  to  it  to  dispose  of  for  the  company's  benefit; 
that  Gage  had  not  disposed  of  any  stock  at  the  company's  request, 
or  expended  money  at  its  request,  and  that  there  were  no  accounts 
between  Gage  and  the  company,  except  the  ?10,000;  and  that  Gage 
had  presented  no  claim  to  the  company,  and  had  not  threatened  the 
company  with  any  suit  or  proceeding.  But  he  also  swore  that  at 
the  time  he  gave  the  5,000  shares,  in  March,  1895,  he  supposed  that 
Gage  had  used  a  great  deal  of  stock  in  the  interest  of  the  company. 
On  behalf  of  the  defendant  it  was  shown  that  intermediate  1891 
and  1893  he  had  used  for  the  benefit  of  the  company  something 
over  9,000  shares  of  his  individual  stock.  He  does  not  appear  to 
have  had  any  strictly  legal  claim  against  the  corporation  for  reim- 
bursement of  those  shares.  In  the  loose  manner  in  which  the  busi- 
ness and  affairs  of  this  corporation  had  been  conducted,  it  seems 
that'  Gage  and  Francklyn  and  Dougherty  had  been  in  the  h^bit  of 
using  shares  of  their  own  stock  in  various  indirect  ways  of  pro- 
moting, as  they  deemed,  the  interests  of  the  corporation.  Gage 
had  received  from  Dougherty  more  than  4,000  shares  in  return  for 
part  of  the  9,000  shares  of  his  own  stock  he  had  used  in  the  manner 
indicated.  A  very  plain  account  is  given  in  the  evidence  of  the  per- 
sons to  whom,  and  the  purposes  for  which,  he,  in  his  desire  and 
effort  to  aid  the  company,  had  given  away  5,000  of  his  shares  not  in- 
cluded in  his  settlement  with  Mr.  Dougherty.  Gage  swore  that  in 
every  instance  in  which  he  parted  with  his  stock  he  conferred  with 
Francklyn,  and  was  assured  by  Francklyn,  who  was  at  that  time 
president  of  the  company,  that  his  sacrifices  would  be  recognized, 
and  that  his  stock  would  be  restored  to  him.  Francklyn  denied 
this,  but  the  trial  judge  placed  reliance  upon  the  story  told  by  Gage. 

69N.Y.S.— 45 


Digitized  by 


Google 


706  69  NBW  YORK  BDPPLEIMBNT  (6op.    Ct. 

and  103  New  York  State  Reporter 

On  the  facts  as  they  must  have  been  found  by  the  learned  trial 
judge,  the  plaintiff  was  not  entitled  to  recover.  It  had  no  power  to 
direct  Mr.  Francklyn  in  his  disposition  of  the  shares.  It  the  latter, 
recognizing  from  time  to  time  that  Gage  was  using  his  own  stock 
for  the  benefit  of  the  company,  promised  to  reimburse  him,  it  can- 
not be  said  that  the  use  of  the  5,000  shares  in  fulfilling  that  promise 
was  an  application  of  those  shares  to  some  pnrpose  not  for  the 
benefit  of  the  company,  or  in  violation  of  the  terms  upon  which  the 
deposit  was  originally  made  with  Francklyn.  The  wide  discretion 
given  by  the  depositors  to  Francklyn  was  such  as  would  permit  him 
to  recognize  the  moral  obligation  to  reimburse  Mr.  Gage  for  his 
personal  sacrifices  in  the  interest  of  the  company.  There  was  no 
fraud  and  no  misrepresentation  used  by  Gage  in  procuring  the  trans- 
fer to  him  of  the  shares,  and  as  this  complaint  ia  framed,  and  as 
the  canse  was  presented  on 'behalf  of  the  plaintiff  in  the  court  below, 
there  is  no  legal  or  equitable  ground  upon  which  the  plaintiff  can 
claim  the  right  to  a  retransfer  of  those  shares.  We  therefore  think 
that  the  caose  was  properly  decided,  so  far  as  the  5,000  shares  are 
concerned,  and  the  judgment  dismissing  the  c<Hnplaint  on  the  merits 
must  to  that  extait  he  afiQrmed. 

The  learned  judge  at  special  term  recognized  and  gave  enforce- 
ment to  but  one  of  the  counterclaims  set  up  by  the  defendant  Gage, 
namely,  his  right  to  receive  from  the  plaintiff  1,250  shares  of  stock, 
which,  in  substance,  it  was  claimed  had  been  loaned  by  him  to  the 
])laintiff  for  the  purpose  of  being  used  in  a  transaction  with  a  fiim 
of  Gary  &  Whitridge.  It  seems  that  that  firm  had  an  option  of 
taking  from  the  plaintiff  a  large  amount  of  stock,  and  that  in  order 
to  make  up  the  amount  the  defendant  Gage  loaned  to  the  company 
1,250  shares  of  his  individual  stock.  Messrs.  Gary  &  Whitridge  did 
not  exercise  the  option,  and  thereupon  the  stock  became  return- 
able to  the  owners  thereof.  It  is  not  denied  that  Mr.  Gage's  1,250 
shares  were  deposited  by  him  to  be  transferred  to  Gary  &  Whitridge 
if  they  exercised  the  option  to  take  the  stock.  After  the  shares  be- 
came returnable  to  their  owners  a  controversy  arose  between  the 
plaintiff  and  Francklyn,  president,  concerning  his  administration  of 
the  affairs  of  the  company,  and  very  serious  charges  were  brought 
against  him,  all  of  which  subsequently  became  the  subject  of  settle- 
ment. Among  other  things,  Francklyn  was  charged  with  account- 
ability for  the  1,250  shares  belonging  to  Gage,  and  which  had  been 
deposited  to  await  the  exercise  of  the  Gary  &  Whitridge  option. 
The  1,250  shares  being  thus  brought  into  the  controversy  with 
Francklyn,  he  insisted  that,  as  part  of  any  arrangement  that  should 
be  made  to  settle  that  controversy,  there  should  be  an  assignment 
made  by  Mr.  Gage  to  the  company  of  his  1,250  shares.  Gage  ob- 
jecled  to  relinquishing  to  the  plaintiff  absolutely  his  right  to  the 
shares,  but  subsequently,  and  on  April  1,  1896,  he  executed  an  in- 
strument in  and  by  which  he  did  transfer  and  set  over  to  the  plain- 
tiff all  his  right,  title,  and  interest  in  and  to  the  shares  which  at 
that  time,  it  would  appear,  were  in  the  possession  or  under  the  con- 
trol of  Francklyn.  The  defendant  Gage  was  induced  to  sign  the 
transfer  or  assignment,  absolute  on  its  face,  io  the  company;  and 
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that  assigninent  is  now  relied  niwii  by  the  plaintiflP  as  concIusiTe 
against  Guge,  and  as  establishing  in  it  the  title  to  the  1,250  shares. 
It  is  an  instrument  under  seal.  The  overwhelming  testimony  of  the 
members  of  the  committee  of  the  plaintiff  having  in  charge  the  set- 
tlement of  the  matters  in  controversy  with  Francklyn  and  that  of 
Gage  and  othera  is  that,  when  Gage  signed  this  instrument  of  trans- 
fer or  assignment  of  the  1,250  shares,  it  was  distinctly  agreed  that 
it  should  be  used  only  for  the  purpose  of  the  settlement  with  Mr. 
Francklyn,  and  the  coansd  for  the  plaintiff  and  of  the  committee 
stated  to  Gage  that  it  would  be  used  only  for  that  purpose,  and 
that,  upon  a  settlement  being  made  with  Francklyn  of  the  extensive 
demands  urged  against  him  by  the  plaintiff,  the  shares  coming  into 
the  possession  of  the  plaintiff,  they  would  immediately  be  restored 
or  retransferred  to  the  defendant  Gage.  The  evidence  relating  to 
the  contemporaneous  agreement  as  to  the  purpose  for  which  the 
transfer  should  be  made  came  into  the  case  under  an  objection, 
not  nrged  as  to  its  competency  to  establish  the  conditions  under 
which  the  delivery  of  the  instrument  was  made  to  the  plaintiff,  but 
as  relating  only  to  the  question  of  the  consideration  upon  which  Gage 
executed  the  document.  It  is  not  now  claimed  that  the  evidence, 
was  inadmissible,  as  tending  to  vary  the  terms  of  a  sealed  instru- 
ment. The  testimony  was  not  offered  or  intended  to  affect  or  vary 
those  written  terms,  or  to  make  it  appear  that  the  instrument  was 
anything  less  or  other  than  it  purport«l  to  be  upon  its  face,  namely, 
an  absolute  and  complete  transfer  of  the  shares  to  the  plaintilT. 
But  it  was  received  as  establishing  a  purely  collateral  and  independ- 
ent agi'eement,  relating  to  the  purpose  for  which  it  was  intended, 
and  for  which  it  was  to  be  used  by  the  plaintiff,  and  which  was  its 
real  consideration.  It  was  solicited  from  Gage.  It  was  given  by 
him  with  the  full  intention  that  it  should  operate  as  a  transfer,  but 
at  the  same  time  it  was  agreed  by  the  plaintiff,  represented  by  its 
committee,  that  when  it  had  answered  the  purpose  of  its  delivery, 
and  a  fiiU  settlement  was  had  with  Francklyn,  by  which  the  shares 
would  come  into  the  possession  of  the  plaintiff,  then  it  would  re- 
store those  shares  to  the  defendant  Gage.  By  this  collateral  agree- 
ment the  plaintiff  had  devolved  upon  it  the  legal  title  to  the  shares, 
but  the  independent  and  collateral  agreement  related  to  what  should 
be  done  with  those  shares  after  they  came  into  the  possession  of 
the  plaintiff.  The  case  is  not  one  in  which  it  can  be  said  that  there 
was  a  deed  delivered,  with  an  agreement  that  it  should  become  in- 
operative, and  that  the  grnntee  should  restore  the  property  to  the 
grantor.  Tlie  parties  meaning  and  intending  that  the  legal  title 
should  pass  to  the  plaintiff  by  the  asKiu;nment,  it  was  executed  and 
delivered  for  that  purpose;  but.  indej)endently  of  that  assignment, 
there  was  made  a  contract,  which  fomied  its  consideration,  that 
when  the  great  advantages  that  were  to  be  derived  by  the  coi'npany 
from  a  settlement  with  Frwicklyn  were  secured  and  realized,  and 
the  shares  came  into  the  possession  of  the  company,  they  would  be 
transferred"  back  to  the  defendant  Gage.  Under  the  facts  of  this 
case  and  the  situation  of  the  parties,  the  agreement  of  the  commit- 
tee and  counsel  of  the  plaintiff  as  to  what  ahoulJ  be  done  with  the 
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shares  when  they  came  into  the  possession  of  the  company  was  col- 
lateral matter.  It  does  not  impeach  or  vary  or  affect  the  terms 
of  the  assignment  or  transfer,  but  indicates  the  consideration  there- 
for. That  assignment  or  transfer  operates  just  as  it  was  intended 
by  its  terms  to  operate.  The  other  and  collateral  agreement  re- 
lated to  something  to  be  done  in  the  future,  after  the  purpose  of 
the  assignment  or  transfer  had  been  accomplished,  and  was  part 
of  the  consideration  for  the  execution  of  the  assignment  or  transfer. 
Andrews  v.  Brewster,  124  N.  Y.  433,  26  N.  E.  1024.  In  this  view 
of  the  case,  we  think  the  counterclaim  was  properly  recognized,  and 
the  judgment  thereupon  in  favor  of  the  defendant  was  right. 

Upon  the  whole  case,  we  think  the  judgment  should  be  affirmed, 
with  costs.    All  concur. 


DITTMAfi  V.  BONI,  COUNT  DB  CASTELLANB,  et  vx. 

(Supreme  Court,  Appellate  Dirlsioa,  First  Department    April  4,  1901.) 

Obbditoks'   BrLL— Jobisdictioh— Judoubnt— Inhbrbmt  JtmisoicriON— Fradd 
—Trust. 

That  the  debtor,  resides  outside  the  Jurisdiction  of  the  court,  and  can- 
not be  served  with  process,  is  not  sufSclent  to  give  a  court  of  equity 
Inherent  Jurisdiction  of  a  proceeding  to  apply  the  surplus  Income  of  a 
trust  In  favor  of  the  debtor  to  the  payment  of  the  debt  as  authorized 
by  Code  Civ.  Proc.  H  1871,  1879.  and  I  Rev.  St  p.  729.  $  57,  without  the 
creditor  having  first  recovered  Judgment  at  law, 
O'Brien  and  Ingrabam,  JJ.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Action  by  Anton  J.  Dittmar  against  Boni,  Count  de  Castellane, 
and  others.  From  an  order  continuing  an  injunction  pendente  lite, 
Oeorge  J.  Gould  and  others,  defendants,  as  trustees  of  Jay  Gould, 
deceased,  appeal.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  McLAUGH- 
LEN,  O'BRIEN,  and  INGRAHAM,  JJ. 

Edward  G.  James  (Charles  H.  Gardiner,  of  counsel),  for  appellants. 
Samuel  J.  Untermyer,  for  respondent. 

McLaughlin,  J.  This  action  is  brought  to  obtain  a  judgment 
establishing  certain  alleged  claims  against  the  defendants  the  Count 
and  Countess  de  Castellane,  and  applying  in  payment  thereof  a  por- 
tion of  the  surplus  income  arising  from  a  trust  estate  created  by  the 
will  and  codicils  thereto  of  the  late  Jay  Gould  in  favor  of  his  daugh- 
ter Anna  Gould,  the  Countess  de  Castellane.  The  plaintiff,  accord- 
ing to  the  allegations  of  the  amended  complaint,  is  the  assignor  of 
one  Asher  Wertheimer,  of  London,  England,  who,  it  is  alleged,  sold 
and  delivered,  prior  to  the  commencement  of  the  action,  to  the  Count 
and  Countess  de  Castellane,  at  Paris,  Prance,  personal  property  of 
large  value,  in  payment  of  which  the.^  accepted  drafts  (copies  of 
which  are  set  out  in  the  amended  complaint),  and,  payment  having 
been  refused,  the  same  were  assigned  to  the  plaintiff  in  this  action; 
that  since  the  maturity  of  the  drafts  the  defendants  Castellane  have 
been,  and  now  are,  at  Paris,  France,  where  they  expect  to  remain. 
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and  for  that  reason  it  is  and  will  be  impossible  to  serve  either  of 
them  with  the  process  of  this  court,  or  otherwise  to  acquire  juris- 
diction over  them  in  any  action  which  may  be  brought  against  them 
to  establish  such  claims;  that  the  plaintiff  has  no  adequate  remedy 
at  law  to  secure  the  payment  of  the  alleged  indebtedness,  and  the 
same  cannot  be  secured  unless  he  can  obtain  the  relief  prayed  for 
in  the  complaint  in  this  action;  that  the  defendants  other  than  the 
Gastellanes  are  trustees  under  the  will  of  Jay  Gould,  and  as  such 
hold  a  large  amount  of  property  for  the  benefit  of  the  defendant  the 
Countess  de  Castellane,  the  income  of  which  she  is  entitled  to  re- 
ceive as  the  same  accrues,  and  which  will  amount  to  nearly  |900,000 
a  year;  that  the  issue  of  the  marriage  between  the  Count  and  Coun- 
tess de  Castellane  are  two  children,  and  that  an  annual  sum  of 
f  100,000,  and  no  more,  is  a  necessary  and  reasonable  sum  for  the 
proper  support  of  the  Countess  de  Castellane,  and  the  support,  main- 
tenance, and  education  of  her  children,  according  to  their  condition 
and  station  in  life.  The  judgment  demanded  is  that  so  much  of  the 
net  income  of  the  trust  estate,  over  and  above  such  sum  as  the  court 
may  determine  to  be  necessaiy  for  the  support  of  the  countess,  and 
the  support,  maintenance,  and  education  of  her  children,  be  applied 
towards  the  payment  of  the  sums  due  or  to  become  due  the  plaintiff 
upon  said  claims,  and  that  said  defendant  trustees  be  enjoined  from 
receiving  the  rents,  issu^,  and  profits  of  said  trust  estate,  over 
and  above  such  sum  as  shall  be  determined  by  the  court  to  be  neces- 
sary for  the  proper  support  of  the  countess  and  her  children,  and 
that  the  said  trustees  account  to  a  receiver  to  be  appointed  in  the 
action*  to  take  charge  of  such  excess.  The  defendants  the  Count 
and  Countess  de  Castellane  were  not  serred  with  the  summons  or 
c(Hnplaint,  and  they  have  not  appeared  in  the  action.  The  other  de- 
fendants were  served,  and  they  have  interposed  an  answer,  in  which 
they  have  denied  substantially  all  of  the  material  allegations  of  the 
complaint,  and  have  also  set  up  certain  affirmative  defenses.  Upon 
the  complaint,  answer,  and  certain  affidavits,  an  order  was  made 
continuing  a  preliminary  injunction  enjoining  the  said  trustees  "from 
paying  over  to  the  defendant  Anna  Gould,  Countess  de  Castellane, 
or  to  any  person  acting  for  her  or  on  her  behalf,  any  part  of  the 
rents,  issues,  profits,  income,  or  avails  in  the  hands  of  said  defend- 
ants or  under  their  control,  or  that  of  any  of  them,  as  trustees 
under  the  last  will  and  testament  of  Jay  Gould,  deceased,  or  other- 
wise, in  so  far  as  the  same  constitute  any  part  of  the  trust  fund  or 
estate  created  by  said  wiU,  for  the  benefit  of  the  defendant  Anna 
Gould,  now  Countess  de  Castellane,  or  from  applying  any  part  of 
the  said  trust  fund,  or  of  the  income  or  avails  thereof,  to  the  pay- 
ment of  the  debts  or  obligations  of  the  said  defendant  Anna  Gould, 
Countess  de  Castellane,  or  towards  her  support  or  maintenance,  or 
that  of  her  children,  until  the  further  order  of  this  court."  From 
this  order  the  defendant  trustees  have  appealed,  and  it  is  urged  by 
them  that  the  order  should  be  reversed,  principally  upon  the  ground 
that,  assuming  all  of  the  facts  stated  in  the  amended  ccxnplaint  to 
be  true,  the  court  has  no  jurisdiction  over  the  subject-matter  of  the 
action,  or  power  to  grant  the  relief  asked. 
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There  can  be  no  doubt  that  a  creditor  now  haa  the  ri^t  to  have 
the  Borplos  income  of  a  trust  estate  created  for  the  support  of  his 
V  debtor  applied  towards  the  payment  of  his  debts.''  Tliis  right  is 
purely  statutory.  It  did  not  formerly  exist,  even  where  the  trust 
was  created  by  the  debtor  himself.  This,  however,  was  changed  by 
the  Bevised  Statutes,  and  jurisdiction  was  by  it  given  to  the  court 
to  appropriate  property  held  in  trust,  or  the  avails  of  it,  when  such 
trust  was  created  by  the  debtor,  Donovan  v.  Finn,  Hopk-  Ch.  39; 
Pettit  V.  Candler,  3  Wend.  618;  Hadden  v.  Spader,  20  Johns.  554. 
The  provisions  of  the  Revised  Statutes  (2  Kev.  St.  pp.  173,  174. 
§§  38,  39)  were: 

"Sec.  88.  Whenever  an  execution  against  the  property  of  a  defendant  shall 
have  been  Issued  on  a  Judgment  .at  law  and  shall  have  l>een  returned  un- 
satisfied. In  whole  or  In  part,  the  party  suing  out  such  execution  may 
file  a  bill  in  chancery  against  such  defendant  and  any  other  person  to  compel 
the  discovery  of  any  property  or  thing  in  action  belonging  to  the  defendant, 
and  of  any  proi)erty,  money  or  thing  in  action  due  to  hltn,  or  held  in  trust 
for  him;  and  to  prevent  the  transfer  of  any  such  property,  money,  or  thing 
in  action,  or  the  payment  or  deliv^y  thereof  to  the  defendant,  except  where 
such  trust  has  been  created  by,  or  the  fund  so  held  in  trust  has  proceeded 
from  some  person  other  than  the  defendant  himself. 

"Sec.  39.  The  court  shall  have  the  power  to  compel  such  discovery  and  to 
prevent  such  transfer,  payment  or  delivery  and  to  decree  satisfaction  of  the 
sum  remaining  due  on  such  Judgment  out  of  any  pei-sonal  property,  money  or 
things  in  action  belonging  to  the  defendant,  or  held  in  trust  for  him,  with 
the  exception  alx)ve  stated,  which  shall  be  discovered  by  the  proceedings  in 
chancery,  whether  the  same  .were  originally  liable  to  be  taken  In  execution 
at  law  or  not." 

Both  of  these  provisions  of  the  statute  were  embodied  in  and 
superseded  by  sections  1871-1879  of  the  Code  of  Civil  Procedure, 
under  which  it  will  be  observed  that  the  right  to  maintain  a  cred- 
itors' action  does  not  depend  in  any  respect  upon  the  question  of 
fraud,  but  solely  upon  the  plaintitf's  complying  with  the  statute, 
which  alone  confers  power  upon  the  court  to  act.  It  is  absolntdy 
necessary,  therefore,  before  an  action  can  be  maintained  under  these 
flections,  that  a  judgment  shall  be  recovered  by  the  plaintiff,  and  an 
execution  issued  thereon,  and  returned  wholly  or  partly  unsatisfied, 
nnlesB  there  be  appropriate  allegations  inserted  in  the  complaint, 
.  to  the  effect  that  a  tnist  has  been  created  or  proi)erty  transferred 
in  fraud  of  creditors,  in  which  case  the  court  has  inherent  jurisdic- 
tion, which  in  no  way  depends  upon  the  power  conferred  upon  it  by, 
and  which  it  exercises  independent  of,  the  statute.  Bank  v.  Wet- 
more,  124  N.  Y.  241,  26  N.  E.  548;  Patchen  v.  Rofkar,  12  App. 
Div.  475,  42  N.  Y.  Supp.  35;  Id.,  52  App.  Div.  369,  65  N.  Y.  Supp. 
122.  The  sections  of  the  Code  referred  to  do  not  give  the  right  to 
a  creditor  to  maintain  an  action  to  reach  the  avails  of  a  trust  estate 
created  by  any  one  other  than  the  defendant.  This  right,  however, 
is  given  by  the  Revised  Statutes  (1  Rev.  St.  p.  729,  §  57).  This  sec- 
tion of  the  Revised  Statutes  provides  that: 

r  "Sec.  57.  Where  a  trust  is  created  to  receive  the  rents  and  profits  of  land 
and  no  valid  direction  for.  aeeunuilation  is  given,  the  surplus  of  such  rents 
and  profits,  beyond  the  sum  which  may  be  necessary  for  the  education  and 
support  of  the  person  for  whose  benefit  the  trust  Is  created,  shall  be  liable  in 
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eqnltjr  to  the  claims  of  tb«  creditors  of  sncli  person,  In  tb«  sane  manner 
as  otber  personal  property  wbicli  cannot  be  readied  by  an  execution  at  law." 

This  provision,  in  terms,  relates  only  to  real  estate,  but  it  has 
been  held  to  applj  equally  to  personal  property.  Williams  v.  Tliom, 
70  N.  Y.  270;  Tolles  t.  Wood,  99  N.  Y.  616,  1  N.  E.  231;  Wetmore 
V.  Wetmore,  149  N.  Y.  520,  44  N.  E.  169,  33  L.  B,  A,  708.  The 
words  "in  the  same  manner  as  other  personal  property  which  can- 
not be  reached  by  an  execution"  obviously  refer  to  the  provisions  of 
the  Revised  Statutes  above  quoted,  and  which  were  embodied  in  and 
now  form  the  sections  of  the  Code  (sections  1871-18T9)  hereinbefore 
referred  to.  In  what  manner,  then,  can  other  personal  property 
be  applied  to  the  payment  of  a  debt  which  cannot  be  reached  by  an 
execution  at  law?  The  answer  to  this  question  is  found  in  those 
sections,  and  it  is  only  where  a  judgment  has  been  recovered  against 
a  debtor,  and  an  execution  thereon  has  been  issued  and  returned 
wholly  or  partly  unsatisfied.  The  recovery  of  a  judgment  and  the 
issue  and  return  of  an  execution  are  absolutely  necessary,  before 
a  creditor  has  any  standing  in  court.  Until  t^at  has  been  done 
the  court  has  'no  jurisdiction  to  grant  any  relief  whatever!\  The 
plaintiff  here  has  not  brought  himself  within  the  provisions  of  the 
statute.  Indeed,  it  is  conceded  by  his  counsel,  in  the  brief  sub- 
mitted upon  the  argument  before  us,  that  the  action  is  not  brought 
under  the  statute;  but  it  is  insisted,  inasmuch  as  the  defendants 
Castellane  are  outside  of  the  jurisdiction  of  the  court,  and  for  that 
reason  it  is  impossible  to  obtain  a  judgment  against  them  upon  the 
alleged  claims,  that  the  court  has  inherent  jurisdiction  to  grant  the 
relief  asked,  and  in  this  connection  our  attention  is  called  to  a  line 
of  authorities  in  which  compliance  with  the  statute  has  been  ex- 
cused: Sliellington  v.  Howland,  53  N.  Y.  371;  Hirshfeld  v.  Bopp, 
145  K  Y.  84,  39  N.  E.  817;  Bank  v.  Wetmore,  124  N.  Y.  241,  26 
N.  E.  548;  Lefevre  v.  Phillips,  81  Hun,  233,  30  N.  Y.  Supp.  709; 
Patchen  v.  Rofkar,  12  App.  Div.  475,  42  N.  Y.  Supp.  35;  Id.,  52  App. 
Div.  369,  65  N.  Y.  Supp.  122.  These  cases  are  not  in  point.  The 
decision  in  each  of  them  was  placed  upon  the  ground  either  that 
in  actions  to  hold  the  defendants  liable,  under  the  statute,  as  stock- 
holders or  directors  of  a  corporation,  for  the  debts  of  a  corporation, 
where  the  performance  of  certain  conditions  becomes  impossible  by 
reason  of  the  operation  and  effect  of  a  statute,  or  becomes  illegal, 
performance  is  excused,  and  the  rights  of  the  parties  will  be  pre- 
served (Shellington  v.  Howland,  supra;  Hirshfeld  v.  Bopp,  supra); 
or  where  there  has  been  a  fraudulent  disposition  or  transfer  of  prop- 
erty, in  which  case  the  court  has  inherent  jurisdiction  (Bank  v.  Wet- 
more, supra;  Patchen  v.  Rofkar,  supra;  Lefevre  v.  Phillips,  supra). 
The  case  before  us  obviously  does  not  fall  within  either  class.  The 
trust  was  not  created  in  fraud  of  creditors.  It  was  created  long 
before  the  plaintiff's  claim  came  into  existence,  and,  so  far  as  ap- 
pears, before  the  Countess  de  Castellane  had  any  creditors  whatever. 
The  court  therefore  has  no  inherent  jurisdiction,  and  not  a  sugges- 
tion is  made  showing  why  the  plaintiff  should  not  comply  with  the 
statirte,  except  that  service  of  process  cannot  be  made  upon  the 
defendants  Castellane,  inasmuch  as  they  are  outside  of  the  jurisdic- 
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tion  of  the  court;  and,  as  to  this,  it,  of  course,  In  no  way  affects 
the  jurisdiction  of  the  court  over  the  subject-matter  of  the  action. 
Before  the  plaintiff  can  have  any  standing  in  court,  he  must  comply 
with  the  provisions  of  the  statute,  or  appropriate  allegations  must  be 
inserted  in  the  complaint  to  the  effect  that,  by  reason  of  a  fraud 
practiced  upon  him,  the  court  has  inherent  jurisdiction.  Ward  v. 
Boyce,  152  N.  Y.  191,  46  N.  E.  180,  36  L.  K.  A.  549^  Bank  v.  Parent, 
'  134  N.  Y.  527,  31  N.  E.  976,  18  L.  B.  A.  240.  Before  the  income 
from  the  trust  estate  can  be  taken  from  the  Ckiuntess  de  Castellane, 
she  must  be  brought  into  court  by  the  service  of  process  upon  her 
in  this  state,  or  by  her  voluntary  appearance;  and  it  must  be  ad- 
judged and  determined  that  she  is  liable  upon  the  plaintiff's  alleged 
claims,  and  that  only  so  much  of  the  income  of  said  trust  is  neces- 
sary for  her  support,  and  the  support,  maintenance  and  education 
of  her  children,  ^e  must  have  her  day  in  court^  This  right  is 
guarantied  to  her  by  the  constitution  of  the  state,  and  the  court 
has  no  power  to  deprive  her  of  it.  It  can  no  more  be  done  in  an 
action  in  equity  than  it  could  in  an  action  at  law.  In  either  case, 
before  she  can  be  subjected  to  a  personal  liability  jurisdiction  must 
have  been  obtained  of  her  person.  What  was  said  by  Judge  O'Brien 
in  Ward  v.  Boyce,  supra,  is  as  applicable  in  this  case  as  it  was  in 
that.    He  said: 

"A  party  cannot  be  deprived  of  proi)erty  without  due  process  of  law,  and 
that  term.  In  Its  application  to  Judicial  proceedings,  means  a  course  of  lcg.<i: 
proceedings  according  to  those  rules  and  principles  which  have  been  estab- 
lished by  our  'Jurisprudence  for  the  protection  and  enforcement  of  private 
rights.  If  the  proceedings  involve  the  determination  of  the  personal  linbllity 
of  the  defendant,  he  must  be  brought  within  the  Jurisdiction  by  service  of 
process  within  the  state  or  voluntary  appearance.  If  It  be  a  proceeding  in 
rem,  the  res  must  haT«  been  seized  or  attached,  or  at  leaat  must  be  within 
the  Jurisdiction.  •  •  •  The  action  was  in  the  nature  of  a  creditors'  suit 
— by  a  creditor  at  large  against  the  debtor  and  such  third  parties  as  had  in 
their  hands  rights,  credits,  or  equities  applicable  to  the  payment  of  the  claim. 
The  debt  against  the  principal  defendant,  and  the  fact  that  the  other  ptirties 
held  some  property  In  trust  for  him.  were,  by  the  scheme  of  this  suit  to 
be  established  In  the  same  action.  The  Initiatory  step  was  to  prove  the  debt 
a'nd  establish  It  by  the  Judgment  of  the  court,  and,  unless  Jurisdiction  was 
obtained  for  that  purpose  of  the  necessary  parties,  the  subsequent  steps  for 
its  collection  cannot  stand." 

Bank  v.  Parent,  supra,  is  also  in  point.  There  the  action  was 
in  the  nature  of  a  creditors'  bill  upon  a  judgment  recovered  against 
a  nonresident  defendant,  who  had  been  served  by  publication.  A 
warrant  of  attachment  had  been  issued,  and  a  levy  under  it  was 
alleged  to  have  been  made.  It  appeared,  however,  on  the  trial, 
that  the  levy  was  not  in  fact  made,  or,  if  made,  that  it  was  there- 
after abandoned.  This  fact  having  been  made  to  appear,  the  court 
held  that  the  action  could  not  be  maintained;  that  the  service  of 
the  summons  by  publication  did  not  give  the  court  jurisdiction  of 
the  person  of  the  debtor,  and  the  failure  to  levy  under  the  attach- 
ment deprived  the  court  of  jurisdiction  to  enforce  any  judgment 
there  obtained  against  the  debtor's  property.  Here  the  plaintiff,  as 
already  indicated,  seeks  to  have  the  indebtedness  of  the  Countess 
de  Castellane  to  him  or  his  assignor  first  judicially  determined,  with- 


Digitized  by 


Google 


Sup.   Ot)  DITTMAR  V.  BONI,  COUMT   DE   CASTEILANE,  713 

ont  the  court  having  any  jurisdiction  of  said  debtor,  and,  after  such 
claim  has  been  established,  that  it  then  be  judicially  determined 
what  portion  of  the  surplus  Is  necessary  for  tie  support  of  herself 
and  her  children.  Applying  the  principle  annonnced  in  the  forego- 
ing anthorities,  it  can  readily  be  seen  that  this  cannot  be  done,  inas- 
much as  the  court  has  no  jurisdiction  of  the  person  of  the  debtor, 
and  the  proceeding  is  not  in  rem,  in  which  case  judgment  could  be 
rendered  against  the  property  attached. 

It  follows  from  what  has  been  said  that  the  order  appealed  from 
must  be  reversed,  with  flO  costs  and  disbursements,  and  the  motion 
to  continue  the  injunction  denied,  with  flO  costs. 

RUMSEY,  J.,  concurs. 

VAN  BRUNT,  P.  J.  I  concur  in  the  opinion  of  Mr.  Justice  MC- 
LAUGHLIN, but,  in  view  of  the  dissenting  opinion  of  Mr.  Justice 
O'BRIEN,  it  seems  to  me  that  it  may  be  proper  to  call  attention 
in  greater  detail  to  the  peculiar  features  of  the  authorities  upon 
which  he  relies;  and  I  think  it  will  be  seen  that  where  language  is 
quoted  a  meaning  has  been  imputed  to  it  which  was  far  from  the 
intention  of  the  writer,  and  that  isolated  paragraphs  are  pressed 
into  service  without  any  consideration  either  of  their  context  or  of 
the  subject  in  respect  to  which  they  were  written.  This  is  strik- 
ingly illnstrated  in  the  use  attempted  to  be  made  of  the  case  of 
Hirshfeld  v.  Bopp,  145  N.  Y.  84,  39  N.  E.  817.  That  was  an  action 
brought  by  a  creditor  of  the  Madison  Square  Bank,  an  insolvent 
banking  corporation  organized  under  the  banking  laws  of  this  state, 
in  the  hands  of  a  receiver,  to  enforce  an  alleged  liability  of  the  de- 
fendants, stockholders  of  said  bank  at  the  time  of  the  appoint- 
ment of  the  receiver,  to  the  creditors  of  the  corporation,  under  sec- 
tion 52  of  the  banking  law  (chapter  689,  Laws  1892).  The  complaint 
alleged  that  the  Madison  Square  Bank  was  a  domestic  banking  cor- 
poration, but  did  not  allege  when  it  was  organized.  It  alleged  that 
on  the  Ist  of  August,  1893,  the  people  commenced  an  action  in  the 
supreme  court  against  the  bank  for  its  dissolution  on  the  ground, 
among  others,  of  insolvency,  and  that  on  November  24,  1893,  judg- 
ment was  entered  thereon  dissolving  the  corporation  and  forfeit- 
ing its  corporate  franchises,  and  providing  for  the  distribution  of 
its  assets  among  its  creditors,  and  restraining  its  several  creditors 
from  instituting  any  action  against  it,  and  appointing  a  receiver,  etc. 
The  complaint  further  contained  an  allegation  in  respect  to  the 
amount  of  the  capital  stock,  and  then  alleged  that  at  the  time  of  the 
commencement  of  the  people's  action  and  the  rendition  of  the  judg- 
ment the  defendants  were  stockholders,  holding,  respectively,  the 
number  of  shares  set  forth  in  the  complaint.  There  was  no  alle- 
gation as  to  the  time  when  the  several  defendants  became  stock- 
holders, or  whether  they  were  stockholders  at  or  prior  to  the  enact- 
naent  of  the  banking  law  of  1892.  It  further  alleged  that  prior  to 
the  commencement  of  the  people's  action  the  plaintiff  had  deposited 
with  the  bank  moneys  belonging  to  him,  for  which  the  bank  was 
indebted  to  him  on  that  day,  and  that,  although  payment  bad  often 


Digitized  by 


Google 


714  09  NEW  TORK  8UPPI.EMKNT  (&■?•    Ct 

and  103  New  York  Stats  Reporter 

been  requested  of  said  bank,  such  payment  had  never  been  made. 
There  was  no  allegation  of  the  time  when  the  deposit  was  made, 
except  that  it  was  prior  to  the  commencement  of  the  peoi^e's  action, 
nor  of  the  terms  of  the  deposit, — ^whether  special  or  otherwise, — 
nor  of  the  time  when  a.  cause  of  action  against  the  bank  accrued. 
It  alleged  that  the  assets  in  the  hands  of  the  receiver  were  wholly 
inadequate  to  pay  the  creditors  of  the  bank  in  full,  and  that  after 
the  application  of  all  the  assets  to  the  payment  of  the  debts  there 
would  remain  a  deficiency  owing  to  creditors  exceeding  the  sum  of 
1500,000.  The  complaint  then  alleged  that  by  reason  of  the  pi-em- 
ises  the  defendants  had  become  individually  liable  to  the  plaintiff 
and  the  other  creditors  of  the  bank,  equally  and  ratably,  and  not 
one  for  the  other,  for  all  the  contracts,  debts,  etc.,  of  the  corpora- 
tion to  the  extent  of  the  amount  of  stock  held  by  them  at  the  time 
of  the  commencement  of  the  action,  at  the  par  value  thereof,  in  pur- 
suance of  the  provision  of  the  statute  in  such  case  made  and  pro- 
vided. It  further  alleged  a  request  to  the  receivers  to  commence 
an  action  to  enforce  the  liability  of  the  stockholders,  and  that  they 
declined  to  do  so,  and  demanded  judgment  against  the  several  stock- 
holders. This  complaint  was  demurred  to  by  the  defendants,  and, 
among  other  grounds  urged  in  support  of  the  demurrer,  it  was  claimed 
that  tiie  absence  of  any  averment  of  the  statutory  requirement  of 
the  recovery  of  a  judgment  against  the  corporation  for  the  debt, 
and  the  return  of  an  execution  unsatisfied  in  whole  or  in  part,  made 
the  complaint  fatally  defective;  and,  although  the  demurrer  was 
sustained  upon  other  grounds,  the  court  discussed  the  question 
whether  that  was  an  objection  which  necessarily  precluded  the  plain- 
tiff from  recovering,  and  held  that  where  the  court  had  interposed, 
and  made  it  impossible  for  the  plaintiff  to  comply  with  conditions 
precedent  of  judgment,  and  execution  returned  unsatisfied,  the  cred- 
itor would  be  excused,  in  a  suit  brought  against  the  stockholders, 
from  the  performance  of  such  precedent  conditions,  notwithstand- 
ing the  positive  requirement  of  the  law;  and  the  learned  chief  judge 
of  the  court  of  appeals,  with  a  charming  confidence  in  the  stability 
of  judicial  decision,  which  an  examination  of  the  Reports  would  not 
seem  to  justify,  says,  "The  decision  in  Hunting  v.  Blun,  143  N,  Y. 
fill,  38  N.  E.  200,  puts  at  rest  the  question."  It  wiU  be  seen  that 
the  whole  foundation  of  this  virtual  repeal  of  the  statutory  require- 
ment was  because  the  action  of  the  court  itself  had  made  it  impos- 
sible for  the  party  seeking  redress  to  comply  with  the  conditions 
precedent  required  by  the  statute.  The  books  may  be  searched  in 
vain  for  any  other  class  of  cases  which  excuses  a  creditor  seeking 
to  reach  equitable  assets  from  first  obtaining  a  judgment  and  re- 
turn of  execution  unsatisfied,  or  filing  his  bill  in  aid  of  an  outstand- 
ing execution,  except  the  cases  of  Bank  v.  Wetmore,  124  N.  Y.  241, 
2e  N.  E.  548.  Patchen  v.  Kofkar,  12  App.  Div.  475,  42  N.  Y.  Supp. 
35,  Id.,  52  App.  Div.  367,  65  N.  Y.  Supp.  122,  to  which  attention 
will  be  hereafter  called,  and  possibly  the  case  of  Lefevre  v.  Phillips. 
81  Hun,  232,  30  N.  Y.  Supp.  709,  which  cite  the  case  of  Bank  v. 
Wetmore  as  their  sole  authority  for  the  proposition  there  enunciated. 
Each  of  these  cases  claimed  exemption  from  the  ordinary  rule  re- 
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specting  the  procnring  of  a  jndgment  and  the  return  of  an  execu- 
tion because  a  court  of  equity  had  inherent  jurisdiction  in  cases  of 
fraud,  which  is  not  the  case  at  bar. 

The  case  of  Hunting  t.  Blun,  143  N.  Y.  511,  88  N.  E.  200,  wa* 
an  action,  under  the  general  manufacturing  act,  to  enforce  the  lia- 
bility imposed  by  the  act  upon  the  stockholders  of  an  insolvent  cor- 
poration; and  it  appearing  that  an  action  had  been  brought  by  a 
creditor  of  the  corporation  to  sequestrate  its  property  and  for  the 
appointment  of  a  receiver,  and  that  judgment  had  been  rendered 
granting  that  relief,  and  forbidding  creditors  from  suing  the  com- 
pany or  interfering  with  its  assets,  and  that  this  injunction,  being 
the  act  of  the  court,  had  rendered  the  performance  of  the  condition 
precedent  practically  impossible,  such  fact  excused  the  omission  to 
obtain  a  judgment  and  issue  an  execution  as  required  by  the  stat- 
ute. Similar  to  this  was  the  adjudication  in  Hardman  v.  Sage,  124 
N.  T.  32,  26  N.  E.  354,  where  by  the  same  operation  of  law  the  cred- 
itor had  been  unable  to  comply  with  the  statute,  and  that  w^as  held 
to  be  an  excuse.  The  same  view  was  intimated  in  the  case  of  Shel- 
lington  V.  Howland,  53  N.  Y.  375;  the  whole  basis  of  these  adjudi- 
cations being  that,  as  the  court  had  prevented  the  obtaining  of  the 
judgment  and  the  issuing  of  the  execution,  the  party  seeking  relief 
could  not  be  held  precluded  by  the  terms  of  the  statute.  How  these 
cases  can  be  any  authority  for  a  deviation  from  the  acknowledged 
rule  requiring  a  judgment  and  an  execution  returned  unsatisfied 
as  the  foundation  of  equitable  interference  in  favor  of  creditors 
against  equitable  assets,  it  seems  difficult  to  imagine. 

It  is  next  necessary  to  consider  the  case  of  Bank  v.  Wetmore, 
124  N.  Y.  2li,  26  N.  E.  548,  which  is  the  sole  authority  upon  which 
all  the  subsequent  cases  cited  depend,  holding  that  in  actions  to 
reach  equitable  assets  it  is  not  necessary  that  the  remedy  at  law 
should  be  exhausted.  This  was  an  action  brought  to  set  aside, 
as  fraudulent,  a  deed  from  Abner  C.  Wetmore,  through  a  third  per- 
son, to  his  wife,  the  defendant  in  the  action,  and  for  a  sale  of  the 
land  described  therein,  in  order  to  pay  a  debt  due  to  the  plaintiff 
from  said  Wetmore.  Objection  was  taken  to  the  complaint  upon 
the  ground  that  it  did  not  allege  the  recoverj'  of  a  judgment  and 
the  return  of  an  execution  unsatisfied;  and  the  court  held,  citing 
certain  authorities  which  will  be  examined  hereafter,  that,  courts 
of  equity  having  inherent  jurisdiction  to  reach  assets  which  had 
been  fraudulently  transferred,  the  exhaustion  of  the  remedy  at  law 
was  not  in  such  cases  prerequisite,  where  some  excuse  was  given 
for  not  having  done  so.  In  the  opinion  it  is  recognized  that  it  has 
become  the  settled  rule  in  this  state  not  to  dispense  with  those  pre- 
liminary proceedings  at  law  (referring  to  the  recovei-y  of  a  judg- 
ment and  the  return  of  an  execution),  although  it  may  be  made  to 
appear  by  evidence  that  no  benefit  could  result  to  a  creditor  from 
them;  and  the  cases  of  Estes  v.  Wilcox,  67  N.  Y.  264,  and  Adsit  v. 
.Butler,  87  N.  Y.  585,  are  cited.  The  learned  judge  then  goes  on  to 
say: 

"ThlB  ts  not  founded  upon  any  purpose  of  the  statute  to  repeal  or  curtail 
tbe  common-law  equity  powers  of  the  court,  not  Inconsistent  with  the  stat- 
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lite,  to  Investigate  the  condnct  of  debtors  in  respect  to  their  property  In 
fraud  of  creditors,  and  to  grant  relief." 

And  that  is  the  sole  ground  upon  which  the  learned  judge  founded 
the  right  of  the  coart  to  entertain  jurisdiction  in  such  a  case.  He 
says: 

'The  subjects  of  frand  and  trusts  are  peculiarly  matters  of  equity  Juris- 
diction, 'Which  Is  very  comprehensive  where  the  other  tribunals  cannot  •afford 
relief,  and  its  want  of  It  Is  not  to  be  Inferred  from  the  novelty  of  questions 
presented," — citing  the  case  of  Hadden  t.  Spader,  20  Johns.  664,  as  an  author- 
ity for  the  above  proposition. 

In  Hadden  t.  Spader  the  question  before  the  court  was  whether, 
in  a  case  where  one  John  Davis,  being  largely  indebted,  and  being 
possessed  of  a  large  stock  in  trade,  and  having  debts  due  to  him 
for  a  large  amount,  for  the  purpose  of  defrauding  his  creditors  com- 
bined with  one  Hadden  to  conceal  the  property  so  as  to  retain  it 
for  his  own  use,  and  delivered  the  same  to  Hadden,  who  still  retained 
the  same,  or  the  proceeds  thereof,  with  a  view  of  concealing  or  dis- 
posing thereof  to  prevent  the  same  from  being  levied  on  by  execu- 
tion on  any  judgment  which  might  be  obtained  against  Davis,  Had- 
den could  be  compelled  to  pay  that  money  to  the  judgment  and  exe- 
cution creditors  of  Davis;  and  that  was  the  case  in  which  the  lan- 
guage was  used, — quoting  Mr.  Maddock  (1  Madd.  Ch.  Prac.  8): 

"In  cases  of  trust  and  fraud,  courts  of  equity  seem  unwilling  to  set  bounds 
to  their  Jurisdiction  and  say  how  far  they  will  go,  evidently  because  fraud 
and  trust  are  peculiarly  of  chancery  Jurisdiction,  and  consequently  its  powers 
ought  to  be  so  exercised  that  no  subtlety  or  cunning  shall  be  able  to  prevent 
the  detection  of  fraud  or  cause  the  failure  of  Justice;  that  a  trustee  while 
acting  fairly  and  honestly  shall  be  sure  of  the  protection  of  the  court,  but 
never  be  permitted  to  become  the  instrument  of  wrong." 

This  case  affords  no  foundation  whatever  for  the  doctrine  which 
it  was  cited  to  support.  It  is  perfectly  apparent  from  this  language 
that  it  was  never  intended  to  intimate  that  a  court  of  equity  had 
any  jurisdiction  in  cases  of  trusts,  except  to  enforce  a  trust  or  to 
grant  some  relief  to  parties .  who  were  beneficiaries  of  the  trust, 
or  in  cases  of  fraud,  except  under  the  circumstances  which  existed 
in  the  case  from  which  the  language  is  quoted,  namely,  the  case 
of  a  creditor  who  has  obtained  a  judgment,  and  an  execution  re- 
turned unsatisfied. 
In  Bank  v.  Wetmore  the  learned  judge  further  says: 
"In  some  of  the  states  the  Issne  and  return  of  execution  preliminary  to 
the  action  In  equity  Is  not  required  when  it  clearly  appears  that  it  would  be 
utterly  fruitless,  and  the  same  doctrine  has  been  declared  in  the  United  States 
supreme  court," — citing  the  case  of  Case  t.  Beauregard.  101  U.  S.  690,  25 
L.  Ed.  1004. 

Notwithstanding  the  fact  that  there  was  much  discussion  as  to 
the  rights  of  a  creditor  at  large  in  that  case,  all  that  was  decided 
was  that  whenever  a  creditor  has  a  trust  in  his  favor,  or  a  lien  upon 
property  for  a  debt  due  to  him,  he  may  come  into  equity  without  ex- 
hausting his  remedy  at  law.  It  further  states  (citing  cases  in  other 
jurisdictions)  that  a  creditor,  without  having  first  obtained  a  judg-. 
ment  at  law,  may  come  into  a  court  of  equity  to  set  aside  fraudu- 
lent conveyances  of  his  debtor  made  for  the  purpose  of  hindering  and 
delaying  creditors,  and  subject  the  property  to  the  payment  of  the 
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debt  due  to  him, — a  rule  which  has  never  obtained  in  this  state, 
and  had  no  authority  to  support  it  prior  to  the  case  of  Banli  v.  Wet- 
more,  supra. 

Another  case  cited  by  the  learned  judge  who  wrote  the  opinion 
in  Bank  v.  Wetmore  is  McDermutt  v.  Strong,  4  Johns.  Ch.  687. 
There  it  was  held  that  the  court  of  chancery  had  power  to  assist 
a  judgment  creditor  to  discover  and  reach  the  property  of  a  debtor 
which  was  beyond  the  reach  of  an  execution  at  law;  that  to  get  pos- 
session of  the  equitable  assets  of  the  debtor,  as  a  resulting  trust 
in  goods  and  chattels,  a  judgment  creditor  must  come  into  that 
court,  and  before  a  judgment  creditor  can  be  entitled  to  the  aid 
of  the  court  against  goods  and  chattels  of  his  debtor,  or  against 
any  equitable  interest  of  a  debtor,  he  must  first  have  taken  out  an 
execution  at  law,  and  have  caused  it  to  be  levied  and  returned,  so 
as  to  show  a  failure  of  his  remedy  at  law.  This  case  does  not  seem 
to  sustain  the  proposition  in  support  of  which  it  is  cited. 

In  the  case  of  Wiggins  v.  Armstrong,  2  Johns.  Gh.  144,  it  was 
held  that  a  creditor  at  large,  or  before  judgment,  was  not  entitled 
to  the  interference  of  the  court  of  chancery  by  injunction  to  prevent 
a  debtor  from  disposing  of  liis  property  in  fraud  of  such  creditor. 
The  learned  chancellor  says: 

"This  Is  tbe  case  of  a  creditor  on  simple  contract,  after  an  action  commen- 
ced at  law,  and  before  Judgment,  seeking  to  control  the  disposition  of  the 
property  of  his  debtor,  under  Judgments  and  executions,  upon  the  ground  of 
fraud.  My  first  impression  was  in  favor  of  the  plaintiffs;  but  upon  examina- 
tion of  the  cases  I  am  satisfied  that  a  creditor  at  large,  and  before  Judg- 
ment and  execution,  cannot  be  entitled  to  the  Interference  which  has  been 
granted  In  this  case.  In  Angell  v.  Draper,  1  Tern.  399,  and  Shirley  v.  Watts, 
3  Atk.  200,  It  was  held  that  the  creditor  must  have  completed  bis  title  at 
law,  by  Judgment  and  execution,  before  he  can  question  the  disposition  of 
the  debtor's  property;  and  in  Bennet  v.  Musgrove,  2  Ves.  Sr.  51,  and  In  a 
case  before  Lord  Nottingham,  cited  in  Batch  v.  Westall,  1  P.  Wms.  445,  the 
fame  doctrine  was  declared,  and  so  it  was  understood  by  the  »;iementary  writ- 
ers. Mitf.  Eq.  Pi.  115;  Cooper,  Eq.  PI.  149.  The  reason  of  the  rule  seems 
to  be  that  until  the  creditor  has  established  his  title  be  has  no  right  to  inter- 
fere, and  It  would  lead  to  an  unnecessary,  and  perhaps  a  fruitless  and  op- 
pressive, interruption  of  the  exercise  of  the  debtor's  rights.  Unless  he  has 
a  certain  claim  upon  the  property  of  the  debtor,  be  has  no  concern  with  his 
frauds." 

The  case  of  Bank  v.  White,  6  N.  Y.  236,  is  also  cited  as  an  au- 
thority, but  it  in  fact  established  the  contrary  proposition.  In  that 
case  it  was  a  judgment  creditor  who  was  seeking  to  enforce  his 
rights,  and  in  the  discussion  which  arose  upon  the  rights  of  this 
judgment  creditor  the  court,  in  reference  to  the  provisions  of  2  Rev. 
St.  p.  174,  §§  38,  39.  say: 

"The  common-law  powers  of  the  court  In  reference  to  fraudulent  trusts  and 
conveyances  are  not  touched  by  these  provisions.  Fraud  and  trust  were 
familiar  heads  of  equity  Jurisdiction,  independent  of  the  statute.  The  cred- 
itor invoking  the  aid  of  the  court  must  establish  bis  title  to  its  Interposition 
by  alleging  a  lien  or  quasi  lien  upon  the  real  or  personal  property  which 
was  the  subject  of  the  trust;  and  he  would  then  be  entitled  to  relief,  not- 
withstanding he  had  a  remedy  at  law,  by  levy  and  sale  upon  execution.  In 
all  cases  of  fraudtilent  trusts  the  court  may,  in  its  discretion,  direct  a  sale 
liy  a  master,  and  compel  the  debtor  and  trustee  to  unite  in  the  conveyance 
tu  the  purchaser,"  eta 
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It  IB  a  familiar  branch  of  equitable  jurisprudence  that  where  there 
is  a  lien  it  may  be  enforced  in  equity,  and  all  that  was  said  in  respect 
to  a  creditor  not  exhausting  his  remedy  at  law  by  levy  and  sale 
upon  execution  depended  upon  the  existence  of  a  lien  which  he  had  a 
right  to  enforce  in  equity. 

The  case  of  Patchen  v.  Bofkar  rests  entirely  upon  the  authority 
of  Bank  v.  Wetmore;  and,  as  already  stated,  even  those  cases  only 
claim  that  the  prerequisites  of  a  judgment  and  execution  returned 
unsatisfied  do  not  apply  to  a  case  where  equitable  interference  is 
asked  for  upon  the  ground  of  fraud  perpetrated  upon  the  creditor. 

3Ir.  Justice  O'BRIEN,  in  referring  to  the  case  of  Russell  v.  Clark. 
7  Cranch,  89,  3  L.  Ed.  271,  quotes  certain  language  as  8uiq[iorting 
the  contention  of  the  respondent  in  this  case.    The  language  is: 

"If  a  claim  1b  to  be  satisfied  out  of  a  fund  which  l8  accessible  only  by  the 
aid  of  a  court  of  chancery,  application  may  be  made  in  the  first  instance  to 
that  court,  which  will  not  require  that  the  claim  should  be  first  established  in 
a  court  of  law." 

It  is  perfectly  apparent  that  this  language  refers  to  a  case  where 
a  fund  has  been  created  for  the  purpose  of  satisfying  the  claim,  to 
enforce  which  the  intervention  of  the  court  of  chancery  is  sought; 
and  that  was  the  question  which  was  being  considered  by  the  court 
in  Russell  v.  Clark. 

It  is  thus  seen  how  inapplicable  the  authorities  cited  in  Bank  v. 
Wetmore  and  Patchen  v.  Rofkar  are  to  sustain  even  the  limited 
proposition  lafd  down  in  those  cases.  The  cases  are  (I  had  almost 
said)  innumerable  which  hold  that  in  no  case  can  a  creditor  reach 
property  not  liable  to  be  levied  upon  by  execution  in  an  action  in 
equity  unless  he  is  a  judgment  creditor,  with  an  execution  returned 
unsatisfied,  or  files  his  bill  in  aid  of  an  outstanding  execution.  lo 
addition  to  the  cases  to  which  attention  has  heretofore  been  called, 
we  might  cite  McElwain  v.  Willis,  S  Wend.  549,  in  which  it  is  held 
that,  to  entitle  a  judgment  creditor  at  law  to  the  aid  of  a  court  of 
chancery  to  obtain  satisfaction  of  his  judgment  against  the  defend- 
ant out  of  property  not  liable  to  be  levied  upon  by  execution,  he 
must  show  not  only  an  execution  issued,  but  returned  nulla  bona, 
and  no  state  of  facts  will  excuse  such  return,  and  that  a  bill  in  chan- 
cery may  Be  filed  to  remove  a  fraudulent  or  inequitable  obstruction 
or  embarrassment  to  the  satisfaction  of  a  judgment  by  execution; 
but  the  bill  in  such  case  must  distinctly  and  specifically  allege  that 
there  is  real  estate  which  is  subject  to  the  judgment,  or  personal 
property  liable  to  the  execution.  In  Allyn  v.  Thurston,  53  N.  Y.  022, 
and  Estes  v.  Wilcox,  67  N.  Y.  2G4,  it  was  held  that  a  creditor  at 
large  could  not  maintain  an  action  to  enforce  a  resulting  trust  in 
land  purchased  and  paid  for  by  his  debtor,  and  by  his  direction  con- 
veyed to  another  person.  In  the  case  of  Adee  v.  Bigler,  81  N.  Y. 
ii-i'J,  it  was  held  that,  to  entitle  a  creditor  to  the  aid  of  a  court  of 
equity  in  reaching  assets,  there  must  be  a  judgment,  an  execution 
issued  thereon,  and  a  return  thereof  unsatisfied;  and  the  fact  that 
the  debtor  is  an  insolvent  corporation,  and  has  conveyed  its  prop 
erty  in  contravention  of  the  statute,  does  not  authorize  a  resort 
to  equity  until  the  remedy  at  law  has  been  thus  exhausted;  nor  can 
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an  equitable  action  be  upheld  on  the  ground  that  the  appointment 
of  a  receiver  is  uecessaiy  to  preserve  the  property  tiom  misappro- 
priation and  waste  pending  the  litigation.  In  that  case  there  was 
a  demun-er  to  the  plaintilf's  complaint,  which  w^as  to  set  aside  a 
conveyance  fraudulently  made  by  the  corporation  in  contravention 
of  the  statute;  and  the  demurrer  was  sustained  because  the  com- 
plaint did  not  contain  an  allegation  in  regard  to  the  obtaining  of  a 
judgment,  and  the  return  of  an  execution  unsatisfied.  In  Adsit  v. 
liuller,  87  N.  Y.  585,  it  was  held  that  in  an  action  by  a  judgment 
creditor  to  set  aside,  on  the  ground  of  fraud,  a  conveyance  of  real 
estate  by  the  debtor,  the  complaint  must  allege  the  issuing  of  an 
execution  upon  the  judgment;  that  the  return  of  an  execution  unsat- 
isfied ia  essential  to  give  the  court  jurisdiction,  or  the  action  must 
be  brought  in  aid  of  an  execution  then  outstanding;  and  that  alle- 
gations that  the  debtor  is  dead,  and  from  the  time  of  the  rendition 
of  the  judgment  was  wholly  insolvent,  are  not  sufficient.  This  was 
another  case  of  a  demurrer  to  the  complaint,  and  the  demurrer 
therefore  admitted  the  fact  of  insolvency  and  the  rendition  of  the 
judgment,  and  that  the  debtor  was  dead,  and  that  plaintiff  could 
not  issue  an  execution;  and  yet  it  was  held  that  because  he  had 
not  an  execution,  either  outstanding  or  returned  unsatisfied,  his 
complaint  was  defective,  although  he  sought  relief  upon  the  ground 
of  fraud.  The  same  principle  is  enunciated  in  the  case  of  Carpenter 
V.  Osbom,  102  N.  Y.  553,  7  N.  E.  823,  where  it  was  held  that  although 
the  court,  having  acquired  jurisdiction  in  regard  to  other  matters, 
had  authority  to  render  money  judgments  for  certain  amounts  which 
were  not  already  in  judgment,  the  rule  which  precludes  a  court  of 
equity  from  entertaining  jurisdiction  of  an  action  to  set  aside  a 
fraudulent  conveyance  at  tiie  suit  of  a  simple-contract  creditor  had 
rendered  the  judgment  erroneous  so  far  as  it  declared  such  debt  a 
lien  upon  the  property.  And,  if  later  authorities  than  these  are  nec- 
essai-y,  we  might  refer  to  the  case  of  Prentiss  v.  Bowden,  145  N.  Y. 
342,  40  N.  E.  13.  That  was  an  action  brought  by  a  judgment  ci-ed- 
itor,  in  his  own  behalf  simply,  to  set  aside  a  conveyance  of  land 
made  by  his  debtor  on  the  ground  that  it  was  made  in  fraud  of  cred- 
itors; and  the  court  distinctly  held  that  the  plaintiff  must  show 
that  he  has  exhausted  his  remedy  at  law  against  the  debtor  by  the 
issae  and  return  of  an  execution  unsatisfied  in  whole  or  in  part 
Thus  it  is  seen  that,  in  cases  even  where  the  intervention  of  a  court 
of  equity  is  sought  upon  the  ground  of  fraud,  it  has  been  held  over 
and  over  again  that  it  is  a  prerefjuisite  that  the  plaint  ifC  should 
show  that  he  was  a  judgment  creditor,  and  had  an  execution  either 
outstanding  or  returned  unsatisfied.  The  situation  of  the  plaintiff 
in  the  case  at  bar  is  certainly  not  so  favorable  to  the  obtaining 
of  jurisdiction  as  that  of  the  plaintiff  in  the  case  of  Prentiss  v.  Bow- 
den, who  was  seeking  to  i-eeover  his  own  debt,  and  to  reach  equi- 
table assets  as  a  general  creditor;  and  yet  it  was  held  that,  although 
a  man  under  such  circumstances  might  have  obtained  a  judgment, 
if  he  had  not  issued  his  execution  he  could  not  get  relief.  This  case 
is  conclusive  upon  tlie  question  that  a  creditor  seeking  relief  upon 
his  own  behalf  against  a  fraudulent  transfer  by  his  debtor  must  be 
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a  judgment  creditor  with  an  execntion  returned  unsatisfied  or  out- 
standing, the  case  of  Bank  r.  Wetmore  not  being  overlooked  in  the 
making  of  that  decision.  It  is  decisive  of  the  question  involved  in 
the  case  at  bar. 

Here  seems  to  be  another  objection  which  in  an  action  like  the 
present  is  fatal  to  the  right  of  the  plaintiff  to  maintain  the  same;  and 
that  is  the  constitutional  right  of  certain  of  the  defendants  to  a  trial 
by  jury  as  to  the  validity  of  the  claim  which  has  been  presented 
against  them,  and  for  the  payment  of  which  property  to  which  they 
are  entitled  is  to  be  appropriated.  In  an  action  in  equity  a  defend- 
ant cannot  claim  a  trial  by  jury  as  matter  of  right  upon  any  issues 
except  such  as  are  directed  by  positive  statutes  to  be  thus  tried. 
It  is  because  of  this  direction  in  the  statute  prior  to  the  adoption 
of  the  constitution  in  1822  that  the  right  to  a  trial  by  jury  of  the 
issue  of  adultery  in  an  action  for  divorce  became  fixed.  When  ac- 
tions of  ttus  kind  were  tried  in  the  ecclesiastical  courts,  all  the  is- 
sues were  tried  without  a  jury.  When  the  court  of  chancery  was 
given  jurisdiction  to  try  actions  for  divorce  upon  the  ground  of 
adultery,  there  was  a  positive  enactment  that  the  chancellor  should 
frame  a  feigned  issue  upon'  the  question  of  adultery,  and  have  the 
same  submitted  to  a  JU17.  And  this  was  the  condition  of  the  law 
at  the  tipue  of  the  adoption  of  the  constitution  of  1822,  which  pro- 
vided that  trial  by  jury  in  all  cases  which  have  been  heretofore  used 
shall  remain  inviolate  forever;  and,  as  this  language  has  been  con- 
tinued substantially  in  all  subsequent  constitutions,  the  right  to 
trial  by  jury  has  necessarily  been  maintained.  The  act  under  which 
it  is  sought  to  charge  certain  of  these  defendants  in  tliis  action  came 
into  existence  in  1826,  and  the  legislature  was  powerless,  after  the 
adoption  of  the  constitution  of  1822,  if  it  attempted  so  to  do,  to 
give  a  court  of  equity  jurisdiction  to  determine  a  question  of  in- 
debtedness between  the  parties,  unless  as  an  adjunct  to  some  branch 
of  equity  jurisprudence  which  had  been  in  existence  at  the  time  of 
the  adoption  of  this  constitution.  The  right  of  a  court  of  equity  to 
interfere  in  cases  like  the  one  at  bar  was  first  created  in  1826,  as 
above  stated.  Consequently,  for  the  purpose  of  the  establishment  of 
the  debt,  certain  of  these  defendants  have  a  constitutional  right  to 
a  trial  by  jury;  and,  as. has  already  been  seen,  in  equity,  unless  there 
is  a  positive  direction  in  the  statute,  there  is  no  trial  by  jury  upon 
any  issue  as  a  matter  of  right  It  may  be  said  in  answer  to  this 
proposition  that  then  in  all  cases  under  our  lien  law  a  party  is  en- 
titled to  a  trial  by  jury  as  to  the  question  of  the  amount  which  may 
be  due ;  but  it  is  to  be  borne  in  mind  that  courts  of  equity  have  al- 
ways had  jurisdiction  of  the  question  of  liens  and  their  enforcement, 
and  a  lien  is  nothing  more  than  a  statutory  mortgage.  This  was 
a  class  of  jurisdiction  which  courts  of  equity  have  exercised  since 
their  institution.  But  the  jurisdiction  which  was  conferred  upon 
courts  of  equity  by  the  act  under  which  the  plaintiff  in  this  action 
is  seeking  to  enforce  his  claim  was  a  new  jurisdiction,  unheard  of 
prior  to  the  passage  of  the  act  of  1826.  In  the  dissenting  opinion 
it  is  said  that  if  this  view  is  sound  it  would  equally  apply  to  every 
suit  brought  by  attachment  which  resulted  in  a  judgment  after  the 
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publication  of  summons  against  nonresident  defendants.  The 
learned  justice  in  making  tliis  illustration  forgot  that  the  action  in 
which  an  attachment  is  issued,  and  which  results  in  a  judgment,  is 
an  action  at  law,  which  the  defendant  may  come  in  and  defend,  and 
have  his  defense  passed  upon  by  a  jury.  In  the  case  at  bar  no  such 
right  exists  upon  the  part  of  any  of  these  defendants.  I  concur, 
therefore,  with  Mr.  Justice  McLAITGHLIN,  that  the  order  should 
be  reversed. 

O'BRIEN,  J.  (dissenting).  It  is  unnecessary  to  discuss  the  numer- 
ous objections  urged  by  the  appellants,  and  I  shall  confine  myself 
to  the  only  one  deemed  worthy  of  attention  by  the  majority  of  the 
court,  namely,  that  the  failure  to  obtain  a  judgment  and  issue  an 
execution  is  fatal  to  the  action.  This  I  do  not  regard  as  an  open 
question  either  in  this  court  or  in  the  court  of  appeals.  It  has  been 
twice  before  us  in  Patchen  v.  Rofkar,  12  App.  Div.  475,  42  N.  Y. 
Snpp.  35;  Id.,  52  App.  Div.  367,  65  N.  Y.  Supp.  122,— and  before 
the  court  of  appeals  in  Bank  v.  Wefmore,  124  N.  Y.  241,  26  N.  E. 
548.  In  the  latter  case,  in  referring  to  the  necessity,  in  all  cred- 
itors' actions,  of  obtaining  a  judgment  and  issuing  execution,  it  was 
said: 

"It  has  become  the  settled  law  in  this  state  not  to  dispense  with  those 
preliminary  proceedings  at  law,  although  it  may  be  made  to  appear  by  evi- 
dence that  no  benefit  could  result  to  the  creditor  from  them.  Estes  v.  Wil- 
cox, 67  N.  Y.  264;  Adslt  v.  Butler,  87  N.  Y.  585.  This  is  not  founded  upon 
any  purpose  of  the  statute  to  repeal  or  curtail  the  common-law  equity  pow- 
ers of  the  conrt,  not  inconsistent  with  the  statute,  to  investigate  the  conduct 
of  debtors  in  respect  to  their  property  in  fraud  of  creditors,  and  to  grant  re- 
lief. The  statute  did  not  purport  to  do  that,  but  provided  that  'the  powers 
and  Jurisdiction  of  the  court  of  chancery  are  co-extensive  with  the  powers 
and  Jurisdiction  of  the  court  of  chancery  in  Enf;land,  with  the  exceptions, 
addition's  and  limitations,  created  and  Imposed  by  the  constitution  and  laws 
of  tbls  state.'  2  Rev.  St.  p.  173,  I  'M.  In  some  of  the  states  the  issue  and 
return  of  execution  preliminary  to  the  action  In  equity  Is  not  required  when 
It  dearly  appears  that  It  would  be  utterly  fruitless,  and  the  same  doctrine 
has  been  declared  in  the  United  States  supreme  conrt  Case  v.  Beauregard, 
101  V.  S.  690,  25  L.  Ed.  1004.  The  rule  In  this  state  In  some  sense  limiting 
the  exercise  of  Jurisdiction  of  the  court  so  as  to  bring  within  its  application 
all  cases  having  In  their  purpose  or  relief  sought,  the  nature  of  statutory  cred- 
itors' bills  does  not  necessarily  rest  upon  a  want  of  equitable  power  of  the 
court  or  Its  denial,  but,  rather.  Is  adopted  as  a  rule  governing  and  regulating 
the  exercise  by  the  court  of  Jurisdiction  within  Its  equitable  powers.  It 
has  the  merit  of  uniformity,  and  in  effect  relieves  a  case  from  any  uncer- 
tainty as  to  what  would  have  resulted  from  the  use  of  an  execution  if  one  had 
been  issued.  And  it  Is  founded  upon  the  doctrine  that  a  court  of  equity  will 
not  take  cognizance  of  a  controversy  which  can  be  determined  at  law,  and 
not  imtil  the  remedy  there  Is  exhausted.  Such  had  quite  uniformly  been  the 
mle  of  the  common  law  applicable  to  equitable  jurisdictions.  McDermutt  v. 
Strong.  4  Johns.  Ch.  687;  Hadden  v.  Spader,  20  Johns.  554.  But  this  rule 
is  not  so  unrelenting  as  to  deny  to  a  party  the  interposition  of  the  equity 
powers  of  the  conrt  when  the  situation  is  such  as  to  render  Impo-ssible  the 
aid  of  a  court  of  law  to  there  take  the  preliminary  steps  and  produce  what 
ordinarily  may  be  treated  as  the  condition  precedent  to  the  application  for 
equitable  relief." 

The  rule  thus  enunciated  has  been  followed  not  only  in  this  court 
in  the  case  referred  to,  But  also  in  the  general  term,  Fifth  depart- 
ment, in  Lefevre  v.  Phillips,  81  Hun,  232,  30  N.  Y.  Supp.  709.    It 
TON.Y.S.— 46 
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is-  liere  sooght,  however,  to  destroy  the  force  and  binding  effect  of 
these  decisions  by  a  suggested  distinction  between  actions  where 
a  court  of  equity  has  Inherent  jurisdiction  and  where  its  jurisdic- 
tion is  statutory.  If  I  am  right  in  the  view  that  this  supposed  dis> 
tinction  is  more  imaginary  than  real,  then  the  cases  cited  should 
be  followed.  The  sections  of  the  Code  of  Civil  Procedure  (sections 
1871-1879)  make  no  such  distinction,  but  are  applicable  alike  to  all 
creditors'  actions;  and.  if  those  conditions  precedent  as  to  jadg- 
ment  and  execution  are  essential  in  any  form  of  creditors'  action, 
then  clearly  they  are  essential  in  all.  It  is  conceded  that  they  are 
applicable  to  creditors'  actions  in  which  a  court  of  equity  has  so- 
called  inherent  power;  and  yet,  as  we  have  seen,  the  court  has  as- 
sumed jurisdiction  where  these  conditions  precedent,  from  the  nature 
of  the  case,  could  not  be  complied  with,,  by  reason  of  the  nonreai- 
dence  of  die  debtor  or  other  cause.  It  i»  true  that  the  right  to 
reach  surplus  income  in  an  equitable  action  is  derived  from  statute, 
but  in  the  very  statute  conferring  the  jurisdiction  it  is  provided  that 
the  surplus  "shall  be  liable  in  equity  to  the  claims  of  the  creditors 
of  such  person  in  the  same  manner  as  other  personal  property  which 
cannot  be  reached  by  an  execution  at  law."  Thus  it  appears  that 
the  formal  procedure  and  the  manner  of  exercising  the  equity  pow- 
ers of  the  court  to  reach  surplus  income  are  assimilated  to  other 
creditors'  actions.  Except  that  it  is  provided  that  the  power  shall 
be  exercised  in  the  same  manner  as  in  other  creditors'  actions,  there 
is  no  express  provision  that  it  shall  be  exercised  pursuant  to  the 
provisions  of  the  Code  of  Civil  Procedure  (sections  1870-1879).  Be- 
cause of  the  requirement,  however,  as  to  the  manner  of  its  exercise, 
the  court  would  proceed — as  it  would  do  if  there  were  no  such  re- 
quirement— in  the  same  manner  as  in  any  other  creditors'  action  in 
equity.  What  has  been  done  by  statute  is  to  bring  a  new  subject 
info  equity;  and  with  respect  to  the  procedure  to  be  followed,  or  the 
manner  in  which  the  court  should  exercise  its  jurisdiction  over  such 
new  subject,  there  can  be  no  real  or  substantial  distinction  between 
such  other  actions  in  equity.  In  the  statute  conferring  the  additional 
jurisdiction  there  Is  nothing  which  at  all  limits  the  manner  of  its 
exercise,  except  that,  as  has  been  stated,  the  manner,  form,  and  pro- 
cedure have  been  assimilated  to  other  creditors'  actions.  It  seems 
to  me,  therefore,  to  be  a  fanciful  distinction  to  say  that  in  one  class 
of  cases  wherein  the  court  has  so-called  inherent  power  it  can  dis- 
pense with  these  conditions  precedent,  while  with  reference  to  reach- 
ing surplus  income  which  by  statute  has  been  brought  into  equity 
the  power  of  the  court  has  by  some  undefined  and  necromantic  prin- 
ciple been  mysteriously  eliminated.  The  authorities,  as  I  read  them, 
are  against  any  such  supposed  distinction.  As  said  in  Russell  v. 
Clark,  7  Cranch,  89,  3  L.  Ed.  271: 

"If  a  claim  Is  to  be  satisfied  out  of  a  fund  which  is  accessible  only  by  the 
nid  of  a  court  of  chancery,  application  may  be  made  In  the  first  Instance 
to  tlint  court,  which  will  not  require  that  the  claim  should  be  first  estab- 
llRbed  in  a  court  of  law." 

Ilirshfeld  v.  Bopp,  145  N.  Y.  84,  39  N.  E.  817,  was  an  action  by  a 
creditor  of  a  domestic  banking  coi'poration  seeking  to  charge  a  stock- 
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holder  nnder  a  statute  which,  as  prerequisites,  required  the  recovery 
of  a  judgment  a;;ain8t  the  corporation,  and  the  return  of  an  execution 
thereon  unsatisfied.  This,  clearly,  was  a  so-called  "statutory  action." 
As  said  in  the  syllahns: 

"It  seoms  that  -when  an  action  has  been  brought  by  the  people  against 
such  a  coi-poratlon,  and  a  judgment  has  been  rendered  therein  dissolving  It, 
sequestrating  its  property,  appointing  a  receiver,  and  restraining  creditors 
from  bringing  salt  against  It,  this  Is  an  excuse  for  the  nonperformance  of  the 
condition  precedent  requiring  a  Judgment  against  the  corporation,  and  tbt 
rctui-n  of  an  exwution  unsatisfied." 

The  very  distinction  here  souyht  to  be  made  was  thus  referred  to 
in  the  opinion: 

"On  the  other  side  it  is  Insisted  that  the  liability  of  stockholders  being 
purely  statutory,  performance  is  a  necessary  condition,  without  which  no  ac- 
tion can  be  maintained,  and  that  no  disability  to  sue  the  corporation,  whether 
arising  from  the  act  of  the  law  or  from  any  other  cause,  can  excuse  Its 
performance." 

And  in  disposing  of  this  contention  Jndge  Andrews  reTiew»  the 
decisions,  and  after  concluding  that  the  case  of  Hunting  v.  Blun, 
143  N.  Y.  511,  38  N.  E.  200,  put  the  question  at  rest  in  that  court, 
continues: 

"If  It  was  necessary  to  find  rea.sons  supporting  this  decision,  tbey  are 
obvious," — and  then  he  proceeds  to  give  them. 

The  further  contention  is  made  that  a  judgment  entered  after  per- 
sonal service  upon  the  trustees  only  and  service  by  publication  on  the 
defendants  Castellane  is  open  to  constitutional  objections,  as  depriv- 
ing the  latter  of  their  property  without  due  process  of  law.  But  this, 
if  sound,  would  apply  equally  to  actions  whether  the  jurisdiction  was 
inherent  or  conferred  by  statute;  and  equally  applicable  would  it  be 
to  every  suit  brought  by  attachment  which  resulted  in  a  judgment 
after  publication  of  summons  against  nonresident  defendants.  The 
theory  in  attaching  is  that  it  is  a  proceeding  in  rem,  just  as  this 
action,  directed  against  the  surplus  of  the  trust  fund,  is  in  the  nature 
of  an  equitable  action  in  rem.  Here,  if  the  trustees  had  held  an  accu- 
mulated income,  the  plaintiff  could  have  begu;i  an  action  at  law  with- 
out reducing  his  claim  to  judgment,  or  urging  any  excuse  for  not  hav- 
ing done  80.  In  such  action  be  would  have  attached  the  accumulated 
fund  and  published  the  summons  against  nonresident  defendants,  and 
after  judgment  the  fund  could  have  been  seized  and  applied  to  the 
satisfaction  of  the  judgment. 

Further  discussion  of  these  contentions  I  deem  unnecessary,  be- 
cause they  have  been  disposed  of  in  nmnberless  decisions,  and  par- 
ticularly in  the  case  in  this  court  to  which  I  have  already  referred 
(Patchen  v.  Kofkar,  12  Ap}).  Div.  47G,  42  N.  Y.  Supp.  35),  wherein  the 
reasons  why  a  court  of  equity  may  dispense  with  the  conditions 
precedent  are  fully  stated  in  the  following  language: 

"It  is  apparent  that  the  plaintiff  could  in  no  way  secure  a  Judgment  In  this 
state.  •  •  •  iloreovcr,  a  judjjiiii'ut  recovered  against  the  assignor  [de- 
fendant] In  another  state,  where  jurisdiction  could  be  obtained  of  his  per- 
son, would  have  no  other  validity  In  this  state  than  a  slmi>le-contract  claim, 
and  would  no  more  constitute  a  basis  for  the  ordinary  creilitors'  action  here 
than  the  general  Indelitcdness  Itself.  •  *  •  It  thus  appvnrs  conclusively 
that  It  Is  true,  as  alleged  in  the  complaint,  that  the  plalntlfT  has  no  remedy 
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at  law  which  he  can  pursue  or  exhaust  and  that  unless  he  can  maintain 
this  action  in  equity  he  must  lose  bis  total  Indebtedness." 

For  the  reason,  therefore,  that  I  do  not  regard  the  qaestion  as  an 
open  one,  I  dissent  from  the  conclusion  reached  by  the  majority  of 
the  court,  and  think  that  the  order  continuing  the  injunction  should 
be  affirmed,  with  costs. 

INGRAHAM,  J.  I  concur  with  Mr.  Justice  O'BBIEN.  H  we 
were  authorized  to  overrule  Bank  v.  Wetmore,  124  N.  Y.  241,  26 
N.  E.  548,  the  considerations  advanced  in  favor  of  reversing  this  order 
would  have  weight;  but,  as  we  are  bound  to  apply  the  principle  estab- 
lished in  that  case,  I  can  see  no  escape  from  the  conclusion  that  the 
court  has  the  right  to  grant  relief  iu  this  action  without  requiring 
that  the  remedy  at  law  should  be  exhausted.  The  ground  of  that 
decision  is  that  "the  subjects  of  fraud  and  trust  are  peculiarly  mat- 
ters of  equity  jurisdiction,  which  is  very  comprehensive  when  the 
other  tribunals  cannot  afford  relief."  In  that  case  it  was  the  fraud- 
ulent disposition  of  property  that  gave  the  court  jurisdiction.  In 
this  case  I  think  it  is  the  trust  under  which  the  property  is  sought 
to  be  applied  to  the  paj-ment  of  the  plaintiff's  claim  which  gives  the 
court  jurisdiction.  The  income  from  this  trust  fund,  which  the 
statute  makes  applicable  to  the  payment  of  the  debts  of  the  person 
entitled  to  such  income,  can  only  be  reached  upon  application  to  a 
court  of  equity.  A  court  of  law  would  have  no  jurisdiction  to  compel 
the  trustee  to  apply  any  portion  of  such  income  to  any  purpose,  and 
it  is  the  inability  of  a  court  of  law  to  reach  property  held  in  trust 
that  gives  a  court  of  equity  the  comprehensive  jurisdiction  over 
trusts.  An  action  to  reach  the  income  of  this  property  could  not  be 
maintained  under  the  Code  of  Civil  Procedure,  as  by  section  1879  the 
provisions  in  relation  to  creditors'  actions  are  expressly  held  inap- 
plicable to  actions  to  reach  property  held  in  trust,  when  the  trust 
was  created  by  a  person  other  than  the  debtor.  If  the  debtor  is 
entitled  to  a  trial  by  jury  as  to  the  validity  of  the  claim  against  her, 
she  can  have  such  a  trial  in  this  action.  Bhe  is  a  party  to  the  action, 
and  can  appear  and  dilute  the  plaintiff's  demand,  and  the  court 
can  send  the  issues  as  to  the  validity  of  such  demand  to  be  tried  by 
a  jury.    Such  a  case  is  expressly  provided  by  the  Code. 


(34  Misc.  Rep.  463.) 

PEOPLE  T.  DOODT. 

(Supreme  Court,  Special  Term,  Kings  County.    April,  1901.) 

pEBJtmv — Affbai. — Certificate  oif  Reasonable  Doubt — Harmless  Error. 
Where  defendant  was  on  trial  for  perjury,  the  reading  In  evidence  of 
the  stenographer's  report  of  defendant's  examination  at  the  trial  where 
the  alleged  false  testimony  was  given,  wherein  the  presiding  Judge  had 
characterized  him  as  an  unwilling  witness  who  had  to  be  probed  for  the 
truth,  was  a  technical  error,  not  sufficient  to  Influence  a  fair  Jury,  and  not 
sufficient  ground  for  a  certificate  of  reasonable  doubt. 

Daniel  Doody  was  convicted  of  perjury,  and  applied  for  a  certifi- 
cate of  reasonable  doubt.    Application  denied. 
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Jerry  A.  Wernberg,  for  the  application. 
John  F.  Clarke,  Dist.  Atty.,  for  the  People. 

GAYNOR,  J.  There  seem  to  be  some  technical  errors.  For  in- 
stance, in  reading  in  evidence  the  stenographic  report  of  the  defend- 
ant's examination  on  the  trial  of  Fielding,  on  which  the  indictment 
herein  against  the  defendant  for  perjury  was  found,  the  district  attor- 
ney was  permitted  to  read  statements  and  comments  of  the  district 
attorney  and  of  the  presiding  judge  during  such  examination.  A  com- 
ment of  the  judge  so  read  characterized  this  defendant  as  an  unwil- 
ling witness  who  needed  to  be  probed  to  get  the  truth  out  of  him. 
It  is  claimed  that  this  opinion  of  him  by  the  learned  judge  in  that  case 
must  have  influenced  the  minds  of  the  jury  herein  against  this  defend- 
ant. 

The  role  seems  to  be  that  where  evidence  has  been  erroneously 
admitted,  or  other  errors  exist,  a  reversal  of  the  judgment  of  con- 
viction must  follow,  unless  "the  appellate  tribunal  can  see  that  by 
no  possibility  could  the  error  have  worked  any  harm  to  the  defend- 
ant." People  V.  Koemer,  154  N.  Y.  355,  48  N.  E.  730.  The  growing 
tendency  in  this  state  during  the  last  30  years  or  more  has  been  as 
we  all  know,  and  as  is  sufficiently  shown  by  the  case  cited,  to  reverse 
judgments  of  conviction  on  technical  errors  without  regard  to  the 
merits  of  the  case.  To  say  that  by  "no  possibility"  could  the  jury 
have  been  affected  by  a  given  erroneous  ruling  of  the  trial  judge  has 
obviously  enough  been  found  a  hard  thing.  I  find  that  since  1870 
there  have  been  in  this  state  about  607  appeals  from  criminal  con- 
victions to  our  highest  court  of  appeal,  and  that  over  20  per  cent,  of 
them  were  reversed.  If  these  reversals  had  been  on  the  merits,  and 
thus  indicated  that  the  defendants  were  not  guilty,  they  would  indi- 
cate that  much  more  than  20  per  cent,  of  the  convicts  in  our  state 
prisons  are  innocent  of  the  crimes  for  which  they  are  suffering,  for 
only  a  comparatively  few  persons  convicted  of  crime  are  financially 
able  to  appeal  at  all,  much  less  appeal  to  our  highest  court  of  appeal. 
We  have  come  to  applying  a  rule  of  perfection  to  criminal  trials,  or 
very  near  to  it,  although  such  a  rule  is  known  to  all  mankind  to  be 
an  impossible  one,  and  is  by  common  consent  not  applied  to  human 
a£fairs.  The  record  of  a  criminal  trial  has  to  be  practically  perfect 
in  order  to  sustain  a  conviction  on  appeal.  It  is  reviewed  mainly 
with  an  eye  to  technical  errors.  Instead  of  to  the  merits  on  the  whole 
case,  as  is  the  rule  in  other  jurisdictions. 

The  foregoing  points  out  the  standpoint  from  which  a  judge  must 
view  the  case  on  the  question  which  the  application  for  a  stay  of  the 
judgment  of  conviction  pending  an  appeal  presents,  viz.,  whether 
there  is  "reasonable  doubt  whether  the  judgment  should  stand."  Cr. 
Code,  §  527.  But  it  seems  to  me  that  on  the  question  whether  the 
judge  is  able  to  say  whether  the  jury  were  influenced  by  an  error  in 
a  ruling,  they  must  be  considered  as  men  of  good,  if  not  superior,  in- 
telligence, judgment,  discernment,  discretion  and  honesty,  and  as  not 
capable  of  being  influenced  to  the  defendant's  hurt  by  things  which 
would  not  so  influence  such  men.  It  is  not  reasonable  to  say  that 
they  could  even  "possibly"  be  so  influeu'oed  by  that  which  should  not 
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influence  such  men.  To  act  on  a  contrary  theory  is  to  place  trial 
judges  and  jurors  below  par  in  the  qualities  mentioned. 

In  this  view  I  do  not  think  any  error  haa  been  pointed  oat  for 
wdtiich  a  stay  «ho>uld  be  granted. 

Application,  denied. 


OHUHOH  V.  STANDARD  RAILROAD-SIGNAL  CO. 
(Supreme  Court,  Appellate  Division,  First  Department    April  4,  1901.) 

L*JEDLURD  AUD  TBKAKT—LbASB— OPTION  TO  POBCHASB— EiXERCME— PlEADIHG. 

A  leaBe  gave  the  Jeesee  an  option  to  purchase  tlie  premises  any  time 
during  the  term  ending  December,  1898,  and  fixed  March,  1S9J).  as  the 
date  for  delivery  of  the  deed  and  payment  of  the  price,  and  provided  that 
if  the  lessee  did  not  exercise  the  option  he  should  pay  additional  rent. 
The  option  was  sot  exercised,  and  In  an  action  for  the  additional  rent  the 
lessee  answered,  admitting  that  the  option  was  not  exercised,  but  alleg- 
ing that  the  lessor  did  not  offer  and  was  not  able  to  convey  good  title  on 
March  31,  1899.  Eeld,  that  It  was  error  to  overrule  a  demurrer  to  the 
answer,  since  the  answer,  to  state  a  defense,  should  also  have  alleged 
tiiat  the  option  was  exercised,  or  that  defendant  bad  been  unable  to 
exercise  it  because  of  the  fact  that  tbe  lessor  would  be  nnable  to  convey 
on  March,  1899. 

McLaughlin,  J.,  dissenting. 

A^ppeal  from  special  tenn. 

Action  by  George  H.  Church  against  the  Standard  Bailroad-Signal 
Company.  From  a  judgment  overruling  a  demurrer  to  an  affinnatlve 
defense  aet  up  in  defendant's  answer,  plaintiff  appeals.    Beversed. 

Argued  before  VAN  BRUNT,  E.  J^  and  McIAUGflLIK,  O'BRIEN, 
and  INGRAHAM,  JJ. 

John  A.  Garver,  for  appellant. 
A  H.  Masten,  for  respondent. 

VAN  BRUNT,  P.  J.  We  do  not  think  that  the  case  at  Mr  has 
been  in  any  respect  changed  from  the  situation  which  obtained  when 
it  was  before  this  court  on  the  previous  appeal;  the  opinion  then 
given  being  reported  in  52  App.  Div.,  at  page  410,  and  65  N.  T.  Supp., 
at  page  116.  It  seems  to  us  that  the  court  below  has  misapprehend- 
ed the  decision  which  was  then  rendered.    It  was  said  in  that  case: 

"The  defendant  was  to  exercise  the  option  before  the  expiration  of  the 
lease,  but  it  was  the  ability  of  the  lessor  to  convey  at  the  time  that  the 
conveyance  was  to  be  delivered — namely,  Slarch  81.  1899 — that  was  to  de- 
termine the  obligation  of  the  defendant  to  pay  the  additional  sum  of  ^000. 
If  the  plnintiff  bad  been  unable  at  the  time  when  tlie  conveyance  was  to  be 
delivered  to  convey  a  good  title,  the  obligation  of  the  defendant  to  pay  the 
J5,000  would  have  been  «t  an  end;  but  It  could  only  be  relieved  from"  that 
obligation  upon  the  exercise  of  the  option  and  the  inability  of  the  leissor  to 
convey  a  good  title,  or  upon  proof  that  it  had  been  unable  to  exercise  the 
option  because  of  the  fact  that  the  lessor  'should  be  unable  to  convey*  on 
the  3l8t  day  of  Jilarch,  1S99." 

There  is  no  claim  that  there  was  any  exercise  of  the  option  as  re- 
quired by  the  terms  of  the  contract.  The  defendant  seeks  to  relieve 
itself  because  of  an  inability  to  convey  on  the  Slst  of  March,  1899. 
The  allegations  of  the  separate  defenses  in  the  answer  which  has 
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been  demnrred  to  did  not  establish  that  the  plaintiff's  assignor  was 
unable  to  convey  on  the  Slet  of  March,  1899.  All  the  incumbrances 
mentioned  in  that  answer  were  snch  as  might  have  been  removed  had 
the  defendant  exercised  its  option  and  made  its  tender  at  the  proper 
time.  After  the  plaintiff's  assignor  had  been  notified  that  the  de- 
fendant was  not  to  exercise  the  option,  certainly  there  was  no  ob- 
ligation upon  his  part  to  remove  the  incumbrances  which  were  sus- 
ceptible of  removal,  and  which  remained  upon  the  property.  The  on- 
ly way  in  which  the  defendant  could  put  the  plaintiff's  assignor  in 
default  was,  as  already  stated,  by  the  exercise  of  the  option  and  a 
tender  at  the  time  fixed,  or  by  showing  that  there  were  incumbrances 
upon  the  property  which  affected  the  title,  and  which  it  was  impos- 
sible to  remove.  The  mortgages  were  capable  of  satisfaction,  and 
the  covenants  in  regard  to  use  were  capable  of  release;  and  non  con- 
stat but  that  if  the  defendant  had  exercised  its  option,  and  given  the 
plaintiff's  assignor  proper  notice,  they  would  have  been  removed,  and 
the  plaintiff's  assignor  would  have  been  in  condition  to  give  the  title 
which  he  had  agreed  to  give.  We  think,  therefore,  that  the  case  is  in 
precisely  the  same  condition  as  it  was  upon  the  previous  appeal,  and 
that  the  demurrer  should  have  been  sustained. 

The  judgment  should  be  reversed,  with  costs,  and  the  demurrer  sus- 
tained, with  costs,  with  leave  to  the  defendant  to  answer  over  on  pay- 
ment of  costs  in  this  court  and  in  the  court  below. 

O'BRIEN  and  INGRAHAM,  JJ.,  concur. 

McLAUGBTLIN,  J.  I  am  unable  to  concur  in  .the  prevailing  opin- 
ion. On  the  former  appeal  (52  App.  Div.  4Q7,  65  N.  Y.  Supp.  116) 
we  held  that: 

"If  the  plaintiff  had  been  unable  at  the  time  when  the  conveyance  was 
to  be  delivered  to  convey  a  good  title,  the  obligation  of  the  defendant  to  pay 
the  $5,000  would  have  been  at  an  end." 

The  amended  answer,  demurred  to,  alleges  that  on  the  31st  of 
March,  1899,  the  time  when  the  conveyance  was  to  be  delivered  ac- 
cording to  the  terms  of  the  lease,  the  lessor  could  not  convey  to  the 
defendant  a  good  and  valid  title  to  the  premises,  free  from  all  incum- 
brances. This  allegation  is  admitted  by  plaintifif's  demurrer.  There- 
fore, not  only  under  our  former  decision,  but  upon  reason  and  author- 
ity alike,  plaintiff  is  not  entitled  to  the  additional  §5,000  sued  for. 
The  contract  under  which  the  defendant  obligated  itself  to  pay  the 
f 6,000  provided,  among  other  things,  that  at  any  time  before  the  ex- 
piration of  the  lease, — December  31,  1898, — the  defendant,  "having 
first  satisfied  itself  that  the  party  of  the  first  part  can  convey  to  it  a 
good  and  valid  title  in  fee  to  the  said  premises,  free  and  clear  from 
all  incumbrances,"  may  purchase,  etc.  The  demurrer  admits  that  on 
the  3l8t  of  December,  18!)8,  Hepburn,  the  plaintiff's  assignor,  could 
not  convey  a  good  title  in  fee  to  the  premises,  free  and  clear  from  all 
incumbrances;  on  the  contrary,  that  the  same  was  then  incumbered 
by  two  mortgages  aggregating  about  $114,000,  and  in  addition  there- 
to that  there  were  other  defects  in  the  title,  by  way  of  restrictive 
covenants  in  plaintiff's  title  deeds  as  to  the  use  to  which  the  prem- 
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ises  could  be  put.  To  entitle  the  plaintiff  to  recover,  lie  must  allege 
in  the  complaint  and  prove  upon  the  trial  that  at  the  time  defend- 
ant had  the  right  to  exercise  the  option  to  purchase,  had  such  right 
been  exercised,  he  then  had  it  in  his  power  (not  that  he  might  have 
obtained  it)  to  give  to  the  defendant  a  good  and  valid  title  in  fee  to 
the  premises,  free  and  clear  from  all  incumbrances. 

I  am  of  the  opinion  that  the  judgment  appealed  from  should  be 
affirmed,  with  costs. 


NEW  JEKSBT  STEEL  &  IRON  CO.  T.  ROBINSON  et  aL 
(Snpreme  Court,  Appellate  Division,  First  Department    April  4,  1901.) 

L  Pleadings— DEMnRRER  to  Akswer. 

Where  certain  paragraphs  In  an  answ^  do  not  conatltate  a  separate 
defense,  It  Is  not  error  to  overrule  a  demurrer  thereto,  since  a  demurrer 
must  be  directed  to  an  entire  defense. 

S.  Same— Form  of  Answer. 

Where  certain  paragraphs  of  an  answer  do  not  appear  to  constitate 
a  separate  defense,  and  can  only  be  understood  whep  taken  in  connection 
with  other  paragraphs,  but  the  plaintiff  contends  that  it  constitutes  a 
separate  defense,  he  cannot  demur  thereto,  but  should  move  for  an  ap- 
propriate pleading  in  accordance  with  Code  Civ.  Proc.  t  507,  requiring  dis- 
tinct defenses  to  be  separately  stated  and  numbered  In  the  answer. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  New  Jersey  Steel  &  Iron  Company  against  Andrew 
J.  Robinson  and  others  to  enforce  a  mechanic's  lien.  From  a  judg- 
ment overruling  a  demurrer  to  the  answer  (68  N.  T.  Supp,  57'^, 
plaintiff  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSET,  McLAUGHUN, 
and  PATTERSON,  JJ. 

H.  B.  Closson.  for  appellant. 
Edward  S.  Clinch,  for  respondents. 

McLAUGEtLIN,  J.  On  the  5th  of  June,  1899,  the  defendant  Robin- 
son entered  into  an  agreement  with  the  defendant  Kinney  to  furnish 
certain  materials  and  perform  certain  work  in  the  construction  of  a 
building  on  the  latter's  land,  who,  in  consideration  thereof,  agreed 
to  pay  the  actual  cost  of  the  materials  and  labor  and  5  per  centum 
in  addition  thereto.  The  plaintiff,  according  to  the  all^ations  of 
the  complaint,  at  the  request  of  Robinson,  and  with  the  consent  of 
Kinney,  performed  labor  and  furnished  materials  to  the  value  of 
$36,315.66,  to  secure  the  payment  of  which  the  plaintiff  filed  a  me- 
chanic's lien,  and  this  action  was  brought  to  foreclose  the  same. 
The  complaint  alleges  that  the  plaintiff  has  completely  performed  its 
contract  with  Robinson,  and  that  there  is  due  to  it  the  amount  above 
stated.  The  relief  demanded  is  that  the  plaintiff  may  be  adjudged  to 
have  a  valid  lien  upon  Kinney's  land  for  this  sum;  that  the  same  be 
sold,  and,  in  case  of  a  deficiency,  that  it  may  have  personal  judgment 
against  Robinson  to  the  extent  of  such  deficiency,  and  for  the  whole 
sum  in  case  it  be  determined  that  the  plaintiff  has  not  a  valid  lien 
upon  the  land.  Robinson  interposed  an  amended  answer,  containing 
separate  paragraphs,  of  which  the  tenth  is  as  follows: 
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"flO)  That  on  or  about  the  7th  day  of  March,  1900,  he  executed  and  deliv- 
ered to  the  defendant  Charles  N.  Talbot  an  instrument  In  writing  whereby 
this  defendant  sold,  assigned,  transferred,  and  set  over  unto  said  Charles  N. 
Talbot  all  and  singular  the  goods,  chattels,  stock,  claims,  demands,  property, 
and  eflTects  of  every  description  belonging  to  this  defendant,  wheresoever  the 
same  might  be,  except  such  property  as  is  exempt  by  law  from  levy  and  sale 
under  an  execution,  but  including  all  moneys  due  and  payable  by  the  defend- 
ant Kinney  to  this  defendant,  and  all  claims,  demands,  property,  and  effects 
of  every  description  belonging  to  this  defendant,  and  arising  out  of  or  con- 
nected with  the  contract  or  agreement  set  forth  In  the  complaint;  to  hare  and 
to  hold  the  same,  and  every  part  thereof,  unto  the  said  Charles  N.  Talbot,  in 
trust,  nevertheless,  as  specified  In  said  Instrument  In  writing  for  the  benefit  of 
the  creditors  of  this  defendant;  which  trust  was  accepted  by  said  Charles 
X.  Talbot,  and  upon  the  performance  of  which  said  Charles  N.  Talbot  then 
entered,  and  which  Instrument  in  writing  is  still  in  full  force  and  effect. 
That  said  instrument  was,  on  the  8th  day  of  March,  1900,  duly  filed  and  re- 
corded In  the  office  of  the  clerk  of  the  county  of  New  York." 

The  plaintiff  demurred  to  this  paragraph  on  the  ground  "that  it  is 
insufficient  in  law  upon  the  face  thereof."  The  demurrer  was  over- 
mled,  and  an  interlocutory  judgment  entered,  from  which  plaintiff 
has  appealed. 

The  demurrer  was  properly  OTemiled.  It  was  not  directed  to  the 
whole  amended  answer,  but  only  to  a  separate  paragraph  of  it.  A 
demurrer  must  be  directed  to  an  entire  cause  of  action  or  defense 
pleaded.  It  cannot  be  made  to  a  separate  paragraph  of  a  pleading. 
HoUingsworth  v.  Spectator  Co.,  53  App.  Div.  293,  65  N.  Y.  Supp.  812, 
and  cases  cited;  Kager  t.  Brenneman,  33  App.  Div.  453,  54  N.  Y. 
Supp.  94.  Section  507  of  the  Code  of  Civil  Procedure  provides  that 
a  defendant  may  set  forth  in  his  answer  as  many  defenses  or  counter- 
claims, or  both,  as  he  has,  but  each  defense  or  counterclaim  must  be 
separately  stated  and  numbered.  The  paragraph  here  demurred  to  is 
not  designated  as  a  separate  defense,  and  a  consideration  of  it  shows 
that  it  was  not  intended  by  the  pleader  to  be  so  considered.  It  al- 
leges "that  on  or  about  the  7th  day  of  March,  1900,  he  executed  and 
delivered  •  •  *."  To  whom  the  pleader  referred  when  he  used 
the  word  "he"  can  only  be  determined  by  reading  this  paragraph  in 
connection  with  some  or  all  of  the  preceding  paragraphs  of  the 
amended  answer,  and  it  only  becomes  intelligible  when  so  read.  If, 
as  the  appellant's  counsel  contends,  the  facts  alleged  in  this  para- 
graph constitute  a  separate  defense,  then  he  should  move,  under  the 
section  of  the  Code  referred  to,  to  compel  the  defendant  to  so  desig- 
nate it  by  an  appropriate  pleading,  l^is  conclusion  renders  it  un- 
necessary to  pass  upon  the  other  questions  raised. 

The  judgment  is  right,  and  must  be  affirmed,  with  costs.  All  con- 
car. 


DORNEY  V.  O'NEILU 
(Supreme  Court,  Appellate  Division,  First  Department    April  4,  1901.) 

1.  Mastbr  ahd  Servant— Imjurt  to  Servaht— Doty  of  Master— Placb  to 

Work— SuFFiciKNCY  of  Evidf.nok. 

Plaintiff  was  Injured  while  passing  through  a  dark  hall  In  a  building 
In  which  he  had  been  employed  but  a  short  time,  by  his  eye  being  injured 
by  a  twig  which  projected  from  certain  d6bris  loaded  on  a  truck  and 
standing  In  the  hall.    Plaintiff  knew  that  the  trucks  were  stored  In  some 
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part  of  tbe  ball,  but  he  bad  never  seen  tbem  at  tbe  place  wbere  be  was 
Injured,  and  did  not  know  that  they  were  loaded  with  debris.  Employes 
were  prohibited  from  bringing  matches  into  the  building,  and  from  leav* 
ing  the  building  before  the  dismissal  bell  rang,  and  the  lights  in  tbe  ball 
were  usually  turned  out  by  an  empldyS  before  such  bell  raag,  as  they 
were  on  the  night  of  the  accident  HtU  not  sufficient  to  show,  f»  a  mat- 
ter of  law,  that  the  master  furnished  a  safe  exit  tor  bis  servants. 
S.  8amb— Assumption  of  Kisk. 

The  evidence  was  not  sufficient,  as  a  matter  ot  law.  to  show  an  as- 
sumption of  risk  by  the  servant 
Van  Brunt  P>  J-,  and  Rumsey,  }.,  dissenting. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Henry  B.  Dorney  against  Hugh  O'Neill  to  recover  for 
personal  injuries  received  while  in  the  employ  of  defendant.  From 
a  judgment  in  favor  of  the  plaintiff,  and  from  an  order  denying  mo- 
tion for  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BUMlSEY,  PATTEBSON, 
O'BRffiN,  and  INGRAHAM,  JJ. 

Eugene  L.  Richards,  for  appellant. 
Charles  Sleekier,  for  respondent. 

O'BRIEN,  J.  The  action  was  brought  to  recover  for  personal  in- 
juries sustained  by  the  plaintiff  while  passing  through  a  dark  and 
narrow  passageway  in  the  delivery  department  of  the  store  of  the  de- 
fendant, his  employer,  on  the  evening  of  November  25,  1895.  There 
have  been  two  appeals, — one  in  this  court  (84  App.  Div.  497,  54  N.  Y. 
Supp.  235),  when  a  judgment  in  plaintiff's  favor  was  reversed;  and 
the  other  in  the  Second  department  (49  App.  Div.  8,  63  N.  Y.  Supp. 
107),  when  there  was  a  reversal  of  a  judgment  dismissing  the  com- 
plaint. This  obviates  the  necessity  of  giving  a  general  statement  of 
the  facts.  As  ajjpears  from  the  opinion  of  the  Second  department, 
and  from  the  record  before  us,  the  evidence  given  upon  the  last  two 
trials  differs  essentially  from  that  given  upon  the  first  trial.  Upon 
the  first  ajjpeal  to  this  court,  it  was  held  that,  as  the  plaintiff  knew 
that  the  "wlieelers"  were  generally  left  standing  in  the  passageway 
through  which  he  regularly  passed,  he  assumed  the  risk  incident  to 
their  presence,  and  tiiat  a  recovery  could  not  be"  had  when  it  ap- 
peared that  for  some  unexplained  reason  the  electric  lights,  which 
were  usually  lit,  had  gone  out,  there  being  no  evidence  Siat  the  ex- 
tinguishment of  the  lights  was  the  fault  of  the  master.  Upon  the 
present  ajipcal  it  appears  that,  although  the  plaintiff  knew  there  were 
"wheelers''  used  for  delivery,  which  during  the  three  weeks  of  his 
employment  in  the  delivery  department  he  had  seen  standing  in  a 
certain  part  of  the  passageway  in  the  daytime,  he  denied  that  he  had 
ever  seen  the  "wheelers"  at  that  part  of  the  hall  where  he  was  in- 
jured, or  ever  knew  tliat  every  evening  the  "wheelers"  contained  d^ 
bris  consisting  of  rubbish,  paper,  boards,  and  sharp  twigs, — it  being 
tbe  contact  with  a  sharp  twig  which  caused  the  injury  to  his  eye. 
And,  further,  the  extinguishment  of  certain  lights  in  the  passageway, 
which  cauKod  the  darkness,  and  contributed  to  the  accident,  was  nei- 
ther unusual  nor  unexplained,  it  appearing  that  the  person  in  charge 
of  such  lights  extinguished  tliem  when  the  signal  was  given  to  dis- 
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miflB  the  emplojds,  and  before  they  had  time  to  traverse  the  hall  eo 
their  way  out  of  the  building.  The  most  serious  question  in  the  case 
is  whether  the  act  of  turning  off  the  lights  was  one  to  be  attributed 
to  the  master  or  was  the  negligence  of  a  co-servant  or  co>employ^. 
Upon  this,  however,  as  uiKm  the  other  questions  raised,  we  think 
that  what  was  said  in  49  App.  Div.  10,  63  N.  Y.  Bupp.  107,  must  be 
i<egarded  as  the  law  of  this  case.    As  therein  «aid: 

"The  rules  of  the  evtablishment  were  read  in  evMence,  from  wblcb  it 
appeared  tliat  tlie  bringing  of  matdies  Into  tbe  building  by  emplojte  was 
problbited  under  pain  of  dismlssaL  Tbe  rules  further  required  employes 
to  remain  In  their  respeetlre  places  until  the  bell  rings  for  dismissal,  and  It 
was  satisfactorily  established  that  each  night  during  all  the  time  plaintiff 
was  employed  one  of  the  defendant's  employes,  named  liohlfs,  to  whom  that 
duty  was  apparently  delegated,  turned  out  the  lights  either  at  the  time  of  or 
shortly  before  the  ringing  of  the  dismissal  bell,  so  that  the  plaintiff  on  every 
occasion  was  obliged  to  pass  througb  the  hallway  In  question  in  darl^ness. 
The  duty  of  tbe  master  is  not  only  to  furnish  bis  employes  witb  a  reasonably 
safe  place  to  work  In,  and  reasonably  safe  access  to  and  from  tbe  premises, 
but  also,  'having  conixol  of  the  times,  places,  and  conditions  under  which  the 
servant  is  required  to  labor,  to  guard  bim  against  the  probable  danger  In  all 
cases  in  which  this  may  be  done  by  the  exercise  of  reasonable  caution.'  Mc- 
Govern  v.  Railroad  Co.,  123  N.  Y.  2S0,  287,  25  N.  E.  373.  It  cannot  be  said, 
as  matter  of  law,  that  this  duty  has  been  discharged  by  furnishing  a  liallway 
througb  which  the  servant  must  pass  at  night  and  In  tbe  dark,  and  In  which 
tbe  master  has  caused  to  be  placed  material  of  such  a  character  that  Invol- 
imtary  contact  may  cause  injuries  as  serious  as'  tbat  which  the  plaintiff  has 
sustained.  Nor  can  it  be  said  that  tbe  servant,  under  tbe  circumstances  now 
presented  by  tbe  record,  assumes,  as  matter  of  law,  tbe  risk  incident  to  the 
«xl8teuce  of  such  a  hidden  menace.  Bven  if  be  may  be  held  to  have  assumed 
the  risk  of  passing  through  the  hall  in  the  dark,  so  far  as  darkness  may  in- 
volve risk  in  view  of  the  condition  of  the  hallway  as  known  to  him,  yet  he 
cannot  be  held  to  have  assumed  tbe  risk  of  other  dangers  not  disclosed,  and 
of  which  there  was  nothing  in  the  nature  either  of  bis  employment  or  of  bis 
surroundings  to  give  bim  warning." 

We  think,  therefore,  following  the  decision  in  the  Second  dq?art- 
ment,  that  the  jud^^ent  should  be  affirmed,  with  costs. 

PATTTERSON  and  INGRAHAM,  JJ.,  concur. 

VAN  BRUNT,  P.  J.  (dissenting).  The  defendant  in  this  case  was 
not  personally  negligent,  the  evidence  showing  that  he  had  furnished 
a  proper  system  of  lighting,  and  established  rules,  which,  if  fol- 
lowed, would  have  kept  the  passageway's  sufficiently  lighted  to  have 
enabled  his  employes  to  go  out  safely.  There  is  no  evidence  that  the 
defendant  knew  that  it  was  the  custom  of  certain  of  his  employes  to 
turn  out  these  lights  before  the  others  had  gone  safely  through  the 
hallway  and  out  of  the  building,  and  I  fail  to  find  any  good  ground  for 
holding  him  liable.  The  negligence  based  upon  the  extinguishment 
of  the  lights  was  clearly  that  of  fellow  servants,  for  which  the  de- 
fendant is  not  liable.  Hall  v.  Radiator  Co.,  52  App.  Div.  90,  64  N. 
Y.  Snpp.  1002.  Nor  do  I  think  the  presence  of  the  "wheelers"  filled 
with  rubbish  in  the  passageway  was  of  itself  either  dangerous  or  neg- 
ligent. That  appeared  to  be  a  necessary  and  reasonable  way  of  con- 
ducting the  defendant's  business.  But,  even  if  it  could  be  held  that 
the  place  was  nnsuited  to  such  use,  there  ia  nothing  to  show  that  the 
defendant  directed  them  to  be  placed  there,  or  directed  the  loadings 
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of  the  "wheelers"  with  the  sweepings  and  rubbish.  This  was  done 
by  persons  who  likewise  were  co-employ6s  with  the  plaintiff;  so  that 
upon  this  branch  of  the  case  also  I  think  the  negligence,  if  any,  was 
that  of  a  co-servant.  Upon  this  appeal  the  testimony  seems  to  be 
fuller  in  showing  the  conditions  under  which  the  lights  were  extin- 
guished, and  the  reason  for  the  presence  of  the  "wheelers"  in  the 
passageway;  and  hence  I  do  not  think  the  decision  on  the  former  ap- 
peal (49  App.  Div.  8,  63  N.  Y.  Snpp.  107)  is  absolutely  binding  or  con 
elusive.  As  my  conclusion,  therefore,  is  that  there  was  no  sufiQcient 
proof  of  the  defendant's  negligence,  but  that  the  negligence,  if  any, 
was  that  of  co-employ6s,  I  think  that  the  judgment  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event. 

BUMSEY,  J.,  concurs. 


RUSSELL  T.  NATIONAL  EXHIBITION  CO. 
03npreme  Coort,  Appellate  Division.  First  Department    April  4,  1901.) 

1.  CoKTRAOTB— Babkbali,  Platbr— Suspenbion— Petsioai.  Condition— Action 

FOR  ISalart — Defense. 

Defendant  engaged  plaintiff  to  play  baseball,  the  contract  autborlzing 
dtscbarge  without  pay  for  a  definite  period  for  lack  of  sound  physical 
condition,  and  required  plaintiff  to  keep  himself  In  the  best  physical 
condition  to  play  ball  during  the  playing  season,  and  provided  that,  if  he 
failed  to  do  so,  defendant  on  reasonable  notice,  might  deduct  from  tbe 
amount  due  or  to  become  due  a  proportional  part  of  plaintiff's  considera- 
tion while  bis  disability  continued.  The  parties  also  executed  a  subsidi- 
ary contract  under  which  plaintiff  was  to  receive  a  bonns  of  $600  If  he 
pla.ved  to  the  best  of  his  ability.  Defendant  suspended  plaintiff,  for  lack 
of  physical  condition,  during  the  continuance  of  the  disability.  Bcld.  in 
an  action  for  plaintiff's  salary,  that  a  charge  that  a  discussion  of  plain- 
tiff's condition  was  not  necessary,  because  plaintiff  was  entitled  either 
to  a  cancellation  of  his  contract  or  to  suspension  for  a  definite  period, 
was  erroneous,  as  eliminating  a  proper  defense,  since  plaintifTs  physical 
condition  was  an  essential  element  of  the  contract 

2,  Verdict— Ahodnt—Contraot— Construction— Review. 

M'here  the  verdict  Included  a  sum  for  which  defendant  was  not  liable, 
and  there  was  also  error  in  the  construction  of  a  contract  between  the 
parties,  the  appellate  court  will  not  demand  a  remittitur  of  the  sum 
improperly  allowed,  and  render  Judgment  for  the  balance,  bnt  will  re- 
verse tbe  case. 
Bw  Bamb— Notice. 

Defendant  engaged  plaintiff  to  play  baseball,  and  the  contract  pro- 
vided that  defendant  should  hare  the  right  to  suspend  plaintiff  for  a 
definite  period  without  pay  in  ca^e  of  plaintiff's  failure  to  keep  himself 
in  sound  physical  condition,  and  that  plaintiff  should  be  given  notice  of 
such  suspension.  Beli,  that  a  notice  that  plaintiff  was  suspended  wltb- 
out  pay  until  he  was  in  a  fit  condition  to  play  according  to  his  contract 
constituted  a  suspension  for  a  definite  period,  within  the  meaning  of  the 
contract  since  it  was  as  definite  as  the  cause  assigned  for  suspension 
would  permit 

Appeal  from  trial  term.  New  York  county. 

Action  by  Frank  Kussell  against  the  National  Exhibition  Company. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals.    Beversed. 
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The  action  was  brought  to  recover  a  balance  alleged  to  be  due  under  a 
contract  which  the  plaintiff's  assignor,  N.  P.  Pfeffer,  entered  Into  on  October 
19,  1894,  to  play  for  the  defendant  In  the  New  York  Baseball  Club  between 
April  1  and  September  30,  189C.  Two  causes  of  action  are  alleged,  based  on 
separate  written  agreements, — one  providing  that  $2,400  was  payable  In 
equal  semimonthly  installments  beginning  April  15,  1896,  of  which  amount 
$360  was  received,  leaving  f440  unpaid  on  June  1,  1896,  when  Pfeffer  ter- 
minated the  contract  by  Joining  the  Chicago  Baseball  Club;  and  the  other 
naming  the  sum  of  $600  similarly  payable,  of  which  $90  was  received,  leaving, 
as  claimed,  $410  due  and  unpaid.  The  defendant  alleges  that  nothing  is 
payable  under  either  Instrument,  for  the  reason  that  Pfeffer  did  not  keep 
himself  In  good  physical  condition,  and  in  consequence  was  suspended  on 
April  28,  1896;  and,  further,  that  there  was  no  consideration  for  the  second 
agreement.  At  the  trial  both  agreements  were  put  In  evidence,  and  the 
first  stipulates,  among  other  conditions,  that  the  defendant  "shall  have  the 
right  *  *  *  to  discipline,  suspend  without  pay  (for  a  definite  period), 
or  to  expel"  its  players,  and  that  these  powers  "shall  include  the  right  to 
discipline,  suspend  without  pay  (for  a  definite  period),  or  expel  players 
for  carelessness  or  indifference,  lack  of  sound  physical  condition,  or  such 
other  conduct,  condition,  or  circumstance  Impairing  their  faithful  and  thor- 
ough performance  of  duties,"  of  all  of  which  the  defendant  was  the  exclusive 
judge;  that  the  player  "expressly  agrees  at  all  reasonable  times  during  the 
term  of  his  employment  as  aforesaid  to  subject  himself  to  such  rules  and 
discipline,  to  keep  himself  In  the  best  physical  condition  to  play  ball  at  home 
and  elsewhere  during  the  playing  season";  that  "It  is  understood  and  agreed 
that,  should  the  ability  of  the  'player"  to  perform  his  duties  be  impaired,  or 
should  he  become  ill  from  natural  causes  at  any  time  during  the  term  herein 
prescribed,"  the  defendant  might  "deduct  from  the  amount  then  due  or  to 
become  due  under  this  contract  such  proportion  of  the  consideration  money 
herein  iM^scrlbed  as  the  period  of  his  disability  or  impairment  may  bear  to  the 
time  prescribed";  and  that.  If  the  player  violated  any  of  the  conditions  or 
covenants  on  his  part  in  the  contract,  the  defendant  had  "the  right  to  termi- 
nate this  contract  on  reasonable  notice,  and  no  further  payments  shall  there- 
after be  due."  The  second  agreement  is  as  follows:  "In  consideration  of  a 
gift  of  six  hundred  ($600)  dollars,  to  be  paid  in  twelve  semimonthly  payments 
during  the  season  of  1806,  beginning  April  1,  1896,  during  the  continuance 
of  my  services  with  the  New  York  Baseball  Club,  I  do  hereby  agree  to  play 
to  the  very  best  of  my  ability  In  appreciation  of  this  present  besides  other 
considerations  in  my  contract."  Pfeffer,  by  deposition  taken  on  commission 
in  Cblcago,  testified  that  he  was  to  receive  from  the  defendant  $3,000,  but 
was  sent  the  $2,400  contract  and  the  side  contract  of  $600,  both  of  which  he 
signed  and  returned;  and  plaintlfTs  counsel  stated  that  it  was  against  the 
rules  to  contract  for  more  than  $2,400.  He  further  testified  that,  although 
In  good  physical  condition,  he  received  no  pay  after  April  28,  1890,  having 
been  suspended  at  that  time  by  the  following  notice: 

"New  York  Baseball  Club,  30  &  41  Cortlandt  St 

"New  York,  April  28,  1896. 
"Mr.  Fred  Pfeffer — Dear  Sir:    I  am  obliged  to  lay  you  off  without  pay  until 
7on  are  In  fit  condition  to  play  ball  according  to  your  contract. 

"Arthur  A.  Irwin,  Mgr." 

It  was  admitted  that  no  other  notice  than  this  was  given  before  May  22, 
1896.  about  which  time  Pfeffer  was  told  that  he  was  released,  and  then 
entered  into  negotiations  which  led  to  his  employment  by  the  Chicago  Base- 
ball Club  on  June  1,  1896.  Heferring  to  the  second  agreement,  the  court  said: 
"He  certainly  cannot  recover  In  this  action,  or  should  not  be  allowed  to  re- 
cover any  part  of  that  present,  If  it  was  a  present,  which  accrued  after  he 
left  the  club  and  took  service  with  another."  In  this  view  the  plaintiff's  coun- 
sel acquiesced.  And  concerning  the  notice  of  suspension  the  court  stated: 
"The  defendant  here  has  limited  itself,  as  to  suspension,  to  the  right  to  sus- 
pend without  pay  for  a  definite  period.  •  »  »  Consequently  it  was  an 
attempted  suspension,  that  was  void.  •  *  •  It  is  not  necessary  to  go  into 
nil  this  discussion  as  to  Mr.  Pfeffer's  condition,  because,  as  I  read  the  con- 


Digitized  by 


Google 


734  69  NEW  YORK  SUPPLEUENT  (Sop.    CL 

and  103  New  York  State  Reporter 

tract.  If  he  bad  been  a  hopeless  paralytic,  he  -vrould  either  have  been  entiOed 
to  a  cancellation  of  the  contract  or  suspension  for  a  definite  period,  and  not 
for  the  period  -when  he  might  recover."  The  defendant  having  excepted, 
the  court  continued:  "If  you  will  agree  upon  the  simount  due  until  he  signed 
■with  the  Chicago  Club,  I  will  direct  a  verdict  for  that  amount"  The  defend- 
ant's counsel  then  said:  "We  except  to  the  ruling  of  the  court  that  the  paj 
Is  to  run  until  the  1st  of  June.  Our  claim  is  that  It  should  run  only  antll 
the  time  when  the  man  severed  his  connection  with  the  New  York  Club  by 
accepting  an  oral  discharge  and  by  hiring  to  another.  Under  the  ruling  of  the 
court  we  agree  that  down  to  June  1,  ISJKS,  there  would  be  due  ?0So,  including 
Interest."  A  verdict  was  then  directed  in  plaintiff's  favor  for  $GS5,  and  it  ia 
from  the  Judgment  so  entered  that  the  defendant  appeals. 

Argiipd  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  PATTEKSON, 
O'BBTEN,  and  INGEAHAM,  JJ. 

De  Lancey  Nicol,  for  appellant. 
John  M.  Ward,  for  respondent. 

O'BBIEN,  J.  Contracts  should  be  fairly  constrned,  and.  in  consid- 
ering the  words  used,  that  meaning  should  be  g^ven  which,  if  possi- 
ble, will  avoid  an  inequitable  conclusion.  Upon  the  trial  the  defend- 
ant sought  to  establish  its  defense  that  Pfeffer  had  violated  his  agree- 
ment in  that  he  did  not  keep  himself  in  good  physical  condition,  and 
was  not  physically  able  to  play  to  the  very  best  of  his  ability;  but 
all  evidence  directed  to  maintaining;  this  defense  was  rendered  of  no 
avail  by  the  ruling  of  the  learned  trial  judge  that  it  was  entirely  im- 
material, for  the  reason  that,  if  Pfeiler  "had  been  a  hopeless  para- 
lytic, he  would  either  have  been  entitled  to  a  cancellation  of  the  con- 
tract or  suspension  for  a  definite  period,  and  not  for  the  period  when 
he  might  recover."  As  the  result  of  the  construction  thus  given  to 
the  contract,  the  defense  was  eliminated,  and  the  defendant  was  pre- 
vented from  showiufj — as,  for  the  purposes  of  this  appeal,  we  must 
hold  that  the  testimony  would  have  done — that  Pfeffer's  condition 
was  such  that  he  was  not  only  unable  to  play  to  the  best  of  his  ability, 
but  that  he  was  physically  unable  to  play  at  all.  In  several  places 
in  the  contract,  by  different  language,  and  in  express  terms,  the  in- 
tent is  clearly  shown  to  have  the  good  physical  condition  of  Pfeffer 
made  an  essential  and  important  part  of  the  agreement;  and  the 
rights  of  the  defendant  to  suspend  or  expel  him  for  a  failure  to  be 
and  continue  in  good  physical  condition,  or  to  deduct  such  propor- 
tion of  his  salary  "as  the  jieriod  of  his  disability  or  impairment  may 
bear  to  the  time  prescribed,"  are  carefully  guarded.  Assuming,  as 
we  must,  therefore,  that  the  defendant  could  show  that  Pfeffer  waa 
pliy.sically  unfit  to  play,  it  would,  it  seems  to  us,  be  an  unjust  conclu- 
sion to  reach  that,  because  of  some  defect  in  the  form  of  notice,  all 
the  rights  which  the  defendant  acquired  under  the  contract  were  lost. 
Certainly,  under  the  subsidiary  contract,  if  the  defendant  could  show 
that  PfoHer  was  not  able  to  "play  to  the  very  best  of  his  ability,"  it 
would  be  a  hardsliip  to  compel  the  defendant  to  pay  the  stipulated 
amount;  and  yet  b.v  the  verdict  as  directed  the  sum  wsis  allowed  the 
plaintiff  which  Pfeiler  would  have  been  entitled  to  receive  only  upon 
showing  a  performance  of  the  subsidiary  contract  on  his  part,-^which 
was  not  shown.  The  inclusion  of  this  amount  without  proof  that 
Pfeffer  was  not  entitled  to  it  would  necessarily  result  in  a  reversal 
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ol  this  jadgment,  or  at  least  in  a  modlficatioa.  This  constitntes  but 
a  small  pait  of  the  recovery,  and  we  might,  were  it  not  for  our  yiew 
aa  to  the  proper  construction  to  be  given  the  principal  contract,  avoid 
the  necessity  of  a  new  trial  by  requiring  the  plaintiff  to  stipulate  to 
deduct  that  amount  from  the  judgment.  We  think,  however,  that 
error  was  committed  in  not  permitting  the  defendant  to  introduce 
evidence  in  support  of  its  general  defense  of  the  physical  infirmity 
of  Pfeffer,  for  the  reason  that  under  one  clause  of  the  contract,  to 
which  we  have  referred,  the  defendant  was  entitled  to  a  deduction  for 
the  period  of  such  infirmity,  and  this  regardless  of  notice,  since  in 
that  clause  there  was  no  requirement  of  notice.  It  is  insisted,  how- 
ever,— ^aad  this  was  the  precise  ground  upon  which  the  jiidge  at  trial 
tenn  based  his  direction  of  a  verdict, — that  it  is  evident  that  the  de- 
fendant attempted  to  exercise  its  right  under  the  fonrth  clause  of 
the  contract,  which  required  the  giving  of  a  notice  of  suspension  "for 
a  definite  period,"  which,  according  to  the  construction  given  to  these 
words  by  the  learned  trial  judge,  should  have  been  a  notice  of  sus- 
pension for  a  period  of  days,  wedcs,  or  months.  As  we  have  pointed 
out,  this  obligation  of  notice  is  not  contained  in  the  clause  which 
gives  the  defendant  the  right  to  deduct  a  proportionate  amount  of 
salary  during  the  period  of  disability,  as  to  which  period  he  was  not 
allowed  to  give  proof  by  the  ruling  made,  so  that  he  was  deprived  ol 
the  rights  which  he  had  under  that  clause. 

Upon  the  question,  also,  as  to  the  sufllciency  of  the  notice,  we  think 
that  the  court  was  in  error.  The  fourth  clause  of  the  contract  gives 
the  defendant  authority  to  frame  rules  for  the  government  of  the 
players,  and  "to  discipline,  suspend  without  pay  (for  a  definite  pe- 
riod), or  expel"  them  for  a  number  of  causes,  specified  among  which 
is  the  lack  of  sound  physical  condition.  In  instances  where,  for 
canses  such  as  dishonest  play,  or  open  insubordination,  or  indiffer- 
ence, or  acts  impairing  their  faithful  and  thorough  perfonnance  of 
duties,  it  was  proposed  to  punish  or  discipline  the  player  by  taking 
away  his  pay  "for  a  definite  period,"  then,  unquestionably,  from  the 
nature  of  the  offense,  it  was  within  the  power  and  it  was  the  right  of 
the  player  to  receive  a  notice  of  suspension  for  a  period  fixed  by  days 
or  weeks  and  months,  for  that  alone  would  be  a  ''definite  period." 
Where,  howevCT,  tlie  defendant  sought  to  avail  himself  of  the  right 
to  suspend  for  the  lack  of  sound  physical  condition,  from  the  nature 
of  the  cause  it  is  impracticable  to  fix  upon  any  period  measured  solely  ' 
by  tinie,  for  this  might  be  an  injunctive  both  to  the  defendant  and 
to  the  player.  The  object  of  the  notice  was  to  apprise  the  player,  as 
fair  dealing  required,  of  the  defendant's  intention  to  avail  itself  of  the 
rights  given  it  by  the  conti-act,  and  we  think  the  appellant's  conten- 
tion should  be  sustained  tliat  "this  right  to  suspend  the  player  just 
as  long  as  he  remains  out  of  condition  certainly  makes  it  reasonable 
to  suppose  that  the  defendant  m'ijiht  notify  the  player  of  such  an  in- 
tention, and  thus  effectuate  the  right.  Bight  and  remedy  should  cor- 
resjwnd.  Such  a  notice  is,  within  the  meaning  of  the  contract,  a 
notice  of  suspension  'for  a  definite  period.'  The  limitation  is  care- 
fully prescribed.  Just  as  soon  as  the  player  gets  back  into  condi- 
tion, the  suspension  is  at  an  end."    If  any  other  construction  be  given 
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to  these  words  as  aiq)lied  to  saspeDsion  for  lack  of  physical  condition, 
then  clearly  it  might  result  in  injustice  to  the  player  or  to  the  de- 
fendant Where  the  player  is  physically  unfit  to  perform  his  duties, 
it  is  necessarily  impossible  to  determine  when  such  disability  may 
cease:  and,  if  the  definite  period  prescribed  would  require  its  being 
fixed  by  a  period  of  time,  then,  in  order  to  protect  itself,  the  defend- 
ant might  fix  the  time  so  long  tiiat  it  would  do  injustice  to  the  player, 
who  meanwhile  might  get  back  into  condition.  What  the  defend- 
ant was  contracting  for  was  efflcient  work,  and  the  clear  intent  ex- 
pressed by  the  contract  was  that  it  was  not  to  pay  for  the  period  dur- 
ing which  the  player  was  unfit  to  eflSciently  perform  his  duties.  The 
suggestion  that  under  this  construction  advantage  might  be  taken  of 
the  player  to  tie  his  hands,  and  thus  prevent  his  earning  the  money, 
is  without  force  in  view  of  the  fact  that  such  a  result  could  not  be 
accomplished  except  through  bad  faith,  which  would  not  succeed,  for, 
as  shown  by  the  trial  of  this  action,  to  justify  the  withholding  of  the 
player's  salary,  it  is  incumbent  upon  the  defendant  to  show  that  by 
reason  of  physical  incapacity  he  was  not  entitled  to  be  paid*  What 
undoubtedly  was  intended  by  this  fourth  clause  of  the  contract  was 
that  the  notice  should  be  as  definite  as,  from  the  nature  of  the  cause 
assigned  for  suspension,  could  be  made.  That  is  all  we  think  the 
player  had  a  right  to  receive,  and  this,  under  the  notice  served,  Pfeffer 
obtained.  WTiether  or  not  this  construction,  which  is  a  reasonable 
one,  shall  eventually  prevail,  we  think  that  under  the  clause  giving 
defendant  the  right  to  make  a  deduction  for  the  period  of  disability, 
and  under  the  terms  of  the  subsidiary  contract  requiring  the  plaintiff 
to  show  that  the  player  was  entitled  to  the  additional  money  prom- 
ised upon  condition  that  he  should  play  to  the  very  best  of  his  ability, 
the  defendant,  in  support  of  the  defenses,  should  have  been  allowed 
to  introduce  its  evidence.  As  stated,  these  defenses  were  eliminated 
by  the  ruling  made,  and  for  this  error  there  must  be  a  reversal  of  the 
judgment,  and  a  new  trial,  with  costs  to  appellant  to  abide  the  event 
All  concur. 


BOBBRTS  V.  LANSING. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  4,  1901.) 

.Chanob  of  Vbndk — Refusai.. 

Where  an  action  was  for  services  rendered  by  an  attorney  in  litigation 
In  an  adjoining  county,  and  all  of  the  records  needed  on  the  trial  were 
in  that  county,  and  some  of  the  witnesses  resided  there,  the  fact  that 
plaintiff's  attorney  stipulated  that  copies  of  the  records  and  affidavits 
of  the  witnesses  might  be  used  at  the  trial  did  not  Justify  denial  of 
defendant's  motion  for  a  change  of  venue. 
O'Brien,  J.,  dissenting. 

Appeal  from  special  term. 

Action  by  William  C.  Roberts  against  William  Lansing.  Prom  an 
order  denying  a  motion  for  a  change  of  venue,  defendant  appeals. 
Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLtN,  O'BRIEN, 
and  INGRAHAM,  JJ. 
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T.  F.  Hamilton,  for  appellant 
Forbes  J.  Hennessj,  for  respondent. 

TNGRAHAM,  J,  We  think  tliia  motion  shonld  have  been  granted. 
The  action  is  brought  to  recover  for  services  rendered  by  an  attor- 
ney and  counselor  at  law.  The  senices  were  rendered  in  an  action 
or  proceeding  pending  in  the  supreme  court  in  Renssdlaer  county. 
The  court  below  denied  the  motion  upon  a  stipulation  contained  in 
an  affidavit  of  counsel  for  the  plaintiff,  who  was  the  plaintiff's  as- 
signor, that  copies  of  such  records  as  would  be  needed  on  the  trial, 
and  the  afBdavits  of  some  of  the  witnesses,  would  be  received  upon 
the  trial  of  the  action.  But  it  is  quite  unfair  that  the  parties  should 
be  compelled  to  depend  upon  copies  of  records  or  affidavits  of  wit- 
nesses, rather  than  the  production  of  the  originals,  and  the  testi- 
mony of  the  witnesses  in  an  action  of  this  kind,  which  must  be  tried 
before  a  jury.  In  actions  of  this  character  the  locality  where  the 
cause  of  action  arose  and  the  services  were  performed  are  important 
elements  in  determining  the  county  in  which  the  trial  shonld  be  had, 
and  by  rule  48  of  the  general  rules  of  practice  it  is  expressly  pro- 
vided that  these  facts  will  be  taken  into  consideration  by  the  court 
in  fixing  the  place  of  trial.  It  is  quite  apparent  in  this  case  that  the 
substantial  questions  to  be  determined  are  whether  or  not  the  de- 
fendant is  responsible  for  the  services  rendered  by  the  plaintiff's  as- 
signor, and  the  value  of  such  services.  The  defendant  was  an  attor- 
ney at  law  residing  and  practicing  in  Albany.  The  services  performed 
by  the  plaintiff's  assignor  were  performed  in  Albany  county,  or  the 
adjoining  county.  The  nature  of  the  services,  the  conditions  under 
which  they  were  performed,  and  just  what  the  plaintiff's  assignor  did 
in  relation  to  the  litigation,  will  be  most  important  in  determining 
those  questions,  and  I  think  it  is  evident  that  the  convenience  of  the 
witnesses  requires  that  the  action  should  be  tried  in  the  locality  where 
the  services  were  rendered. 

The  order  appealed  from  should  be  reversed,  with  f  10  costs  and  dis- 
bursements, and  the  motion  granted,  with  f  10  costs  to  abide  the  event. 
All  concur,  except  O'BRIEN,  J.,  who  dissents. 


(34  Misc.  Bep.  466.) 

MBEKS   V.    MEEKS. 

(Supreme  Court,  Special  Term,  Kings  County.    April,  1901.) 

COTTBTS— Jurisdiction  op  Equity  ovkr  Executor's  Accounts. 

Where  a  petition  for  an  executor's  accounting  was  filed  In  a  court  of 
equity  having  e<gual  Jurisdiction  with  the  surrogate's  court,  the  court  must 
hear  and  determine  the  matter  in  the  alisence  of  any  proof  or  allegation 
that  the  matter  is  pending  in  the  surrogate's  court,  though  no  special 
reason  was  alleged  why  the  aid  of  equity  was  Invoked. 

Proceedings  by  Catherine  Meeks,  as  executrix,  against  Edwin  B. 
Meeks,  as  executor,  for  an  accounting.  Heard  on  a  motion  to  dis- 
miss complaint.    Motion  denied. 

Herbert  T.  Ketchum,  for  plaintiff. 
Hawkins  &  Delafield,  for  defendant. 
69  N.X.8.— 47 
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GAYNOR,  J.  This  action  is  for  an  accounting  by  an  executor. 
No  special  reason  is  pleaded  or  exists  why  the  aid  of  a  court  of  equity 
is  invoked.  The  defendant  moves  that  the  complaint  be  dismissed  on 
the  ground  that  this  court  should  not  take  jurisdiction  of  the  action. 
The  rule  that  a  court  of  equity  has  discretion  to  and  should  refuse  to 
take  jurisdiction  in  matters  over  which  the  surrogate's  court  is  given 
jurisdiction  unless  for  some  special  reason,  such  as  that  a  complete 
remedy  cannot  be  had  in  that  court,  or  that  its  power  needs  to  be  sup- 
plemented by  the  fuller  powers  of  a  court  of  equity,  has  often  been 
stated  and  lived  up  to.  Chipman  v.  Montgomery,  63  N.  Y.  221;  Wa- 
ger v.  Wager,  89  N.  Y.  161;  Strong  v.  Harris,  84  Hun,  314,  32  N.  Y. 
Supp.  349.  It  was  fully  stated  and  followed  in  the  First  judicial  de- 
partment in  the  recent  case  of  Borrowe  v.  Corbin,  31  App.  Div.  172, 
52  N.  Y.  Supp.  741.  But  in  this  judicial  department  iti  the  more  re- 
cent case  of  Ludwig  v.  Bungart,  48  App.  Div.  613,  63  N.  Y.  Supp.  91, 
it  was  decided  otherwise,  reversing  the  judgment  (26  Misc.  Rep.  247, 
56  N.  Y.  Supp.  51).  It  is  there  said  that  "such  refusal"  (i.  e.,  to  take 
jurisdiction)  "does  not  seem  to  be  authorized,  unless  the  jurisdiction 
of  the  surrogate's  court  has  already  been  invoked.  The  rule  is  that 
where  both  tribunals  have  equal  jurisdiction,  the  cause  should  be 
retained  and  disposed  of  in  the  forum  where  judicial  action  was  first 
sought."  This  is  a  plain  decision  that  such  mle  of  discretion  does 
not  exist;  that  this  court  has  no  discretion  in  the  premises,  but  that 
on  the  contrary  it  may  dismiss  such  a  suit  only  on  the  well  known 
plea  in  bar  of  the  pendency  of  a  prior  proceeding  or  action  in  another 
court  involving  the  same  subject  matter;  or,  at  all  events,  only  on 
proof  of  such  pendency.  I  have  carefully  looked  for  any  authority  for 
this  but  find  none.  The  two  cases  cited  for  it  in  the  opinion  have 
no  bearing  on  it.  Of  course  no  one  ever  questioned  that  such  n  plea 
would  be  good,  but  it  had  often  been  decided  and  was  generally  un- 
derstood that  the  question  was  beyond  that,  viz.,  whether  a  court  of 
equity  had  not  the  discretion  to  refuse  to  entertain  such  a  suit  un- 
less the  case  presented  special  reasons  making  the  interposition  of 
equity  necessary.  As  no  proceeding  for  an  accounting  has  been  be- 
gun in  the  surrogate's  court  in  the  present  case,  and  there  is  no  such 
plea  the  said  decision  in  the  Ludwig  Case  is  in  point,  and  I  feel  con- 
strained to  follow  it  rather  than  the  other  decisions  to  the  contrary, 
and  without  regard  to  my  own  views.  I  thought  at  first  to  distin- 
guish that  case  from  this,  but  the  ground  on  which  the  decision  of 
the  court  is  put  (as  above  quoted)  makes  that  impossible.  If  there 
be  a  general  rule  that  this  court  must  take  jurisdiction  if  the  sur- 
rogate's court  has  not  already  taken  jurisdiction,  that  of  course  covers 
this  case.  Except  for  the  Ludwig  decision  I  should  say  there  is  no 
Boch  rule. 

The  motion  to  dismiss  is  denied,  and  let  an  accoont  be  filed. 
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BARBER  vi   LAND. 
(Supreme  Court,  Appellate  DlTlslon,  First  Department    April  4,  1901.) 

1.  Agreembnt  to  Rkfbr— Abbitratxok— Awakd — Apfbal. 

Where  an  action  pending  In  a  municipal  court  was  referred  by  Btlpula-' 
tlon  to  a  referee,  on  whose  report  judgment  was  to  be  entered  with  the 
same  force  and  effect  as  on  a  trial  by  the  comt,  and  the  Justice  refused 
Judgment  on  the  referee's  report  becanse  he  had-  no  power  to-  render  it; 
the  report  should  not  be  upheld  as- an  award,  since  an  appeal  waa  contain* 
plated  In  the  stipulation,  and  giving,  the  latter  the  effect  of  an  agreement 
to  arbitrate  would  give  the  report  an  entirely  diflferent  force  and  effect 
than  that  contemplated  by  the  agreement  made. 

8.  Rkferes's  Fees— Payment  —  Necessarv  DiSBunsEHEHTS  —  Incltidino   ni 
Judgment— 6niT  to  Recover. 

Where  It  was  agreed  that  fees  of  a  referee  and  st^iographer  were  to 
be  necessary  disbursements  in  an  action,  and  should  be  included  In  the 
Judgment  to  be  entered  on  the  report,  and  plaintiff  paid  such  fees,  he 
would  have  no  right  to  sue  to  recover  from  defendant  the  amount  paid. 

t,  CoiiPJ:.AiNT^BirFFTCiKNCY— Btenoorapheb's  Fees— Plaihtipp'  ajto  Depbud- 
akt  to  Pat  Half  Each. 

Where  a  complaint  merely  alleged  that  It  was  agreed  between  plaintiff 
and  defendant  to  pay  each  one-half  of  a  stenographer's  fees  for  taking 
testimony  on  a  reference  made  by  stipniatlon  of  the  parties,  and  that 
the  stenographer  assigned  his-  datm  against  defendant  to  plaintiff.  It 
did  not  show  a  cause  at  action. 
O'Brien,  J.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Action  by  Simeon  M.  Barber  against  James  T.  Lane.  From  a 
judgment  overruling  demurrer  to  complaint  (68  N.  Y.  Supp.  147),  de- 
fendant appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHTJN,  O'BRIEN, 
and  INGRAHAM,  JJ. 

William  L.  Snyder,  for  appellant. 
Joseph  M.  Allen,  for  respondent. 

INGRAHAM,  J.  The  complaint  alleges  that  on  the  23d  day  of 
Jane,  1899,  an  action  was  pending  in  the  municipal  court  of  the 
city  of  New  York  between  the  plaintiff  and  the  defendant  for  goods 
sold  and  delivered;  that  on  said  date  the  parties  to  that  action  en- 
tered into  a  stipulation  in  writing  to  refer  the  matter  to  a  referee  to 
try  and  determine  the  issues  therein,  and  to  return  the  testimony 
and  report  his  decision  thereon,  the  same  to  have  the  same  force  and 
effect  as  the  judge's  minutes  'and  decision  upon  a  trial  by  the  court, 
and  it  was  agreed  that  judgment  might  be  entered  in  said  court  upon 
such  report  with  same  force  and  effect  as  upon  a  trial  by  the  court; 
that  such  stipulation  and  order  was  made  by  the  justice  appointing  a 
referee  to  try  and  determine  the  issues,  and  to  report  the  testimony 
and  his  decision  thereon,  the  same  to  have  the  force  and  effect  of  the 
judge's  minutes  and  decision  npon  trial  by  the  court,  and  that  judg- 
ment might  be  entered  upon,  and  in  accordance  with,  said  referee's 
report  and  decision;  that  both  of  said  parties  appeared  in  person 
before  said  referee,  and  said  proceedings  were  had  upon  the  consent 
of  both  parties,  and  the  testimony  was  submitted  to  the  referee,  and 
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that  before  submitting  their  proofs  the  parties  entered  into  a  stipula- 
tion, and  caused  the  same  to  be  entered  and  noted  upon  the  minutes 
of  the  referee,  that  the  fees  of  the  referee  should  be  $10  a  hearing, 
that  a  stenographer  should  be  employed,  and  that  the  referee's 
and  stenographer's  fees  should  be  paid  by  the  prevailing  party;  that 
thereafter  the  referee  made  his  report  in  writing  in  favor  of  the 
plaintiff,  and  said  report,  together  with  the  minutes  of  the  testimony, 
were  duly  returned  to  and  filed  in  the  clerk's  oflBce  of  said  municipal 
court;  that  the  stenographer's  fees  were  fixed  at  ?100  by  stipulation 
that  each  party  was  to  pay  one-half  of  such  fee,  and  that  the  sums  so 
paid  should  be  a  necessary  disbursement  in  the  action,  added  to,  and 
included  in  the  judgment  upon  the  award;  that  the  fees  of  the  referee 
amounted  to  the  sum  of  $100,  which  the  plaintiff  paid,  and  also  one- 
half  of  the  stenographer's  fees,  amounting  to  $50,  and  that  the  costs 
in  the  action  in  the  municipal  court  were  $13.15 ;  that  subsequently 
an  application  was  made  to  the  justice  of  the  municipal  court  for 
judgment  upon  the  referee's  report  and  decision,  which  the  justice 
refused  to  give,  or  to  take  any  further  action  therein.  There  was  a 
second  cause  of  action  alleged,  by  which  the  plaintiff,  as  the  assignor 
of  the  stenographer,  sought  to  recover  $35,  the  balance  of  $50  which 
it  was  agreed  the  defendant  should  pay  the  stenographer  for  his 
services  in  taking  the  testimony.  The  plaintiff  seeks  to  recover  in 
this  action  the  amount  found  due  by  the  referee,  the  costs  in  the 
action,  the  referee's  fees,  and  the  stenographer's  fees,  less  $15  paid 
by  the  defendant  on  account  thereof.  This  demurrer  was  overruled, 
the  court  below  holding  that  the  report  of  a  referee  in  an  irregular 
reference  inures  as  an  award  of  arbitrators,  and  based  his  decision 
upon  the  case  of  Diedrick  v.  Richley,  2  Hill,  271. 

It  is  quite  clear  that  this  order  of  reference  entered  ujran  such  a 
consent  in  the  municipal  court  was  absolutely  void,  and  conferred  no 
authority  upon  the  referee,  and  that  the  proceedings  before  the 
referee  were  also  void.  The  municipal  court  being  a  court  not  of 
record,  with  limited  jurisdiction,  had  no  j)Ower  to  confer  any  au- 
thority upon  a  referee  to  hear  and  determine  anj'  action  before  it, 
and  it  was  correctly  held  by  the  justice  of  the  municipal  court  that 
no  force  or  effect  could  be  given  to  this  report  of  the  referee  based 
upon  an  order  by  consent.  This  is  not  disputed  by  the  plaintiff.  He. 
however,  claims  that  this  report  of  the  referee  can  stand  and  be  en- 
forced as  an  award  of  arbitrators  to  whom  the  parties  to  this  contro- 
versy have  submitted  their  dispute,  and  that  his  report  stands  as 
such  an  awai-d,  which  either  party  could  enforce  by  action.  It  seems 
to  me  that  the  fundamental  difficulty  with  this  contention  is  that 
neither  party  to  the  controversy  understood  that  he  was  submitting 
his  matter  in  dispute  to  an  arbitrator,  and  there  is  no  agreement  to 
that  effect.  They  did  agree  that  the  court  should  appoint  a  referee 
to  try  their  case,  whose  report  was  to  stand  as  the  judgment  of  the 
court.  If  this  stipulation  could  be  carried  out,  the  defeated  party 
would  have  a  right  to  appeal  from  that  judgment,  and  the  question 
as  to  the  justice  of  the  judgment  directed  by  the  referee  could  be 
reviewed.  It  was  such  a  report  that  the  parties  had  in  contemplation 
when  they  signed  this  stipulation,  and  the  effect  of  the  award  was 
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limited  by  the  express  agreement  of  the  parties  when  it  was  agreed 
between  them  that  the  judgment  of  the  municipal  court  should  be 
entered  upon  the  report  of  the  referee.  To  give  an  agreement  the 
force  and  effect  of  an  agreement  to  arbitrate  the  differences  between 
the  parties  would  be  to  enforce  an  entirely  different  agreement  than 
that  made  by  the  parties,  and  would  give  the  report  of  this  referee  an 
entirely  different  force  and  effect  than  that  contemjrfated  by  the 
agreement  that  was  made.  In  Diedrick  v.  Richley,  supra,  the  stipu: 
lation  for  the  reference  was  veiy  different  from  the  one  at  bar.  The 
form  of  that  stipulation  is  seen  on  an  examination  of  the  same  case 
in  19  Wend.  108.  It  there  appears  that  the  attorneys  for  the  parties 
entered  into  a  stipulation  as  follows: 

"This  canse  being  one  which  upon  the  trial  thereof  will  Involve  the  exam- 
ination of  long  accounts,  therefore  It  is  stipulated  and  agreed,  by  and  be- 
tween the  attorneys  for  the  respective  parties,  as  follows,  that  Is  to  say: 
This  cause  shall  be  referred  to  three  persons  residing  in  or  out  of  the  county 
of  Ulster  (the  county  where  the  venue  was  laid),  and  with  the  like  effect 
as  if  the  same  were  referred  upon  application  of  either  par^  to  the  supreme 
court." 

The  parties  having  proceeded  under  this  stipulation,  the  court  held 
that  a  judgment  entered  upon  the  report  of  the  referee  could  not  be 
BQStained,  the  court  saying: 

"Had  the  referee  been  directed  by  the  court,  it  may  be  that  the  plaintiffs 
would  have  been  warranted  in  proceeding  to  Judgment  on  the  report.  But  in 
that  case  the  defendant  would  have  had  a  remedy  by  writ  of  error.  He  has 
been  deprived  of  that  remedy  in  this  case,  because  it  did  not  appear  that  this 
court  had  In  any  way  passed  upon  the  question,  and  the  court  for  the  correc- 
tion of  errors  will  not  review  any  matter  which  has  not  been  adjudged  by  the 
subordinate  tribunal." 

There  was  no  agreement  in  that  case  that  a  judgment  could  be  en- 
tered upon  the  report,  and  in  the  absence  of  such  a  stipulation  in  the 
agreement,  it  being  merely  an  agreement  to  submit  the  question  in 
controversy  to  referees  without  any  understanding  as  to  the  effect 
of  the  report,  it  was  held  that  it  was  a  general  agreement  to  arbitrate 
the  differences  between  the  parties. 

Here  there  was  no  such  agreement.  There  was  a  stipulation  that 
the  case  should  be  tried  before  a  referee,  whose  report  should  have  a 
certain  definite  status,  under  which  a  judgment  could  be  entered  by 
the  successful  party  in  the  municipal  court,  and  under  which  the  par- 
ties would  have  certain  rights;  there  being  imposed  upon  the  de- 
feated party  certain  definite  obligations.  A  general  agreement  to 
arbitrate  would  impose  upon  both  of  the  parties  different  rights  and 
obligations,  and  to  impose  these  upon  the  defendant  would  be  impos- 
ing upon  him  obligations  which  he  never  assumed.  As  to  the  ref- 
eree's fees  and  the  stenographer's  fees,  there  was  no  agreement  by  the 
defendant  that  he  would  pay  them.  It  was  agreed  that  they  should 
be  disbursements  in  the  action,  and  should  be  a  part  of  the  judgment 
that  was  to  be  entered,  but  upon  no  principle  that  I  know  of  would 
the  person  that  paid  them  have  the  right  to  sue  to  recover  from  the 
defendant  the  amount  paid. 

As  to  the  second  cause  of  action,  it  is  not  alleged  that  the  defend- 
ant agreed  with  the  stenographer  to  pay  any  part  of  his  fees,  or  that 
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he  employed  the  stenographer  to  render  any  services  for  lam.  It  is 
alleged  that  he  had  an  agreement  with  the  plaintiff  by  which  each 
party  agreed  to  pay  the  stenographer  one-half  of  the  stenographers 
fees;  but  as  it  is  not  alleged  that  the  plaintiff  was  under  any  obliga- 
tion to  pay  the  stenographer  when  that  agreement  was  made,  or  that 
the  plaintiff  had  actually  paid  the  stenographer  the  portion  of  the  fees 
that  the  defendant  agreed  with  the  plaintiff  he  would  pay,  I  cannot 
see  that  there  is  any  cause  of  action. for  that  sum. 

I  think,  therefore,  that  the  demurrer  should  have  been  sustained, 
and  the  judgment  is  therefore  reversed,  with  costs,  and  an  interlocu- 
tory judgment  directed  sustaining  the  demurrer,  with  costs,  with 
leave  to  the  plaintiff  to  amend  upon  payment  of  costs  in  this  court 
and  in  the  court  below.  AJl  concur,  except  (^BBIEN,  J.,  who  dis- 
sents. 


^59  App.  Div.  e03.) 

In  re  MAYOR,  WXi.,  OP  CITT  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Division,  First  Department.    April  4,  1801.) 

1.  Eminent  Domain — Interest  and  Taxes— Use  akd  Occupation. 

Where  lands  are  appralsefl  for  park  purposes,  under  Laws  1884,  c  152, 
as  of  the  date  of  the  passage  of  the  act.  Interest  and  taxes  are  to  be 
added  to  the  award,  but  as  an  offset  a  deduction  may  be  made  of 
rentals  actually  received  by  the  owner,  or  of  the  value  of  the  use  and 
occupation  of  the  premises  from  the  date  of  the  appropriation  to  the 
time  of  the  axrard. 

2.  Same— Bdbden  of  Pboop. 

The  burden  Is  on  the  city  to  show  what  amounts  should  be  allowefl  by 
way  of  deduction. 
8.  Same. 

Act  1837,  c.  182,  provided  that  Thirteenth  avenue,  a  projected  avenue 
In  the  Hudson  river,  about  700  feet  lieyond  a  certain  bulkhead,  should  be 
the  permanent  exterior  street  of  the  city.  The  land  between  the  bulk- 
head and  the  avenue  was  under  water.  Act  1857,  c.  763,  {  2,  provided 
that  it  should  not  be  lawful  to  fill  in  with  stone  or  other  solid  materlat 
beyond  the  bulkhead  line,  nor  to  erect  any  structure  exterior  to  It.  Beld. 
that  at  the  time  of  a  grant  by  the  city  In  18C5  the  bulkhead  was  the  exte- 
rior line  of  the  city,  and  a  covenant  that  the  grantee  might  have  "all 
manner  of  wharfage,  cranage,"  etc.,  from  the  "exterior  line  of  the  city" 
pave  the  grantee  no  interest  to  the  land  under  water  beyond  the  bulk- 
head, and  hence  he  was  not  entitled  to  compensation  therefor  wben  the 
city  appropriated  the  land  contained  In  the  grant. 

Appeal  from  Special  term. 

Motion  to  confirm  report  of  commissioners  in  condemnation  pro- 
ceedinjis  under  the  Riverside  extension  act.  Objection  by  the  Stand- 
ard Gaslijcht  Company  and  othere.  From  an  order  confirming  the 
rei)ort  of  the  commissioners  of  appraisal  (58  N.  Y.  Supp.  963),  ob- 
jectors appeal.     Reversed. 

Ar<;u(!d  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  PATTERSON, 
and  LXGR^VHAM,  JJ. 

James  A.  Deering,  for  appellant  Standard  Gaslight  Co. 

W.  Bruce  Cobb,  for  apix'llants  Crimmins. 

Edmund  L.  Mooney,  for  !ip])ellants  Smith  and  Bloxham. 

Edmund  Coffin,  for  appellant  E,  S.  Coffin. 

Theodore  Connoly,  for  respondent. 
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PATTEBSON,  J.  By  an  order  of  the  supreme  court,  made  under 
the  authority  of  an  act  of  the  legislature  of  the  state  of  New  York, 
known  as  "CJhapter  152  of  the  Laws  of  1894,"  commissioners  were 
appointed  to  ascertain  and  appraise  the  compensation  to  be  made 
to  the  owners  and  all  persons  interested  in  real  estate  appropriated 
or  designated  by  such  act  as  and  for  a  part  or  extension  of  the  Biver- 
side  Park  in  the  city  of  New  York,  and  for  public  docks,  wharves, 
or  commercial  'purposes.  The  conunisaioners  so  appointed  entered 
upon  the  performance  of  their  duties,  and  on  or  about  the  2l8t  of 
December,  1898,  made  their  first  separate  report,  in  and  by  which 
they  awarded  certain  sums  as  damages  to  persons  whose  property 
was  taken  or  affected  by  the  improvement;  among  such  being  the 
Standard  Qaslight  Company,  Euphemia  8.  Coffin,  Thomas  Smith, 
John  D.  Crimmins,  and  Thomas  E.  Crimmins,  the  present  appellants. 
The  commiasioners  reported  that  in  making  their  awards  they  jwo- 
ceeded  upon  the  theory  that  the  lands  were  appropriated  by  the  city 
as  of  the  date  on  which  the  act  of  the  legislature  above  mentioned 
went  into  effect.  In  fixing  their  awards  they  made  no  allowance  to 
property  owners  for  interest  upon  the  sums  awarded,  or  for  taxes  or 
assessments  affecting  the  properties  taken,  and  placed  upon  them 
after  the  passage  of  tiie  act.  A  motion  to  confirm  the  report  having 
been  made  by  the  city  of  New  York,  exceptions  taken  by  the  property 
owners  above  named  were  argued.  Those  exceptions  were  over- 
ruled, and  the  report  of  the  commissioners  was  confirmed,  and  from 
the  oi"der  of  confirmation  their  appeals  are  taken. 

All  of  the  appellants  excepted  to  the  refusal  of  the  commissioners 
to  allow,  in  enhancement  of  the  awards,  interest  upon  the  values  as 
fixed  by  such  commissioners,  and  to  the  refusal  to  allow  taxes  im- 
posed upon  the  properties  fiom  the  date  of  the  passage  of  the  act.  It 
is  conceded  by  the  city  thai  the  appropriation  in  the  bands  of  the  mu- 
nicipality was  as  of  the  date  of  the  passage  of  the  act.  It  is  insisted, 
however,  that  the  commissioners  were  right  in  their  refusal  to  allow 
either  interest  or  taxes.  The  point  is  not  open  to  further  discussion 
in  this  court.  It  was  settled  by  what  was  decided  in  Ke  Mayor,  etc., 
of  City  of  New  York,  40  App.  Div.  281,  58  N.  Y.  Supp.  58,  in  which 
the  rule  relating  to  the  allowance  of  interest  and  taxes  in  cases 
of  this  character  and  the  reasons  of  the  rule  are  fully  stated  in  the 
opinion  of  the  court,  written  by  Mr.  Justice  Barrett.  The  order  of 
conlimiation  in  the  present  proceeding  was  made  by  the  learned 
justice  at  special  term  before  the  decision  in  Be  Mayor,  etc.,  of  City 
of  New  York,  supra,  was  announced.  He  considered  that  he  was  con- 
cluded by  the  decision  of  the  general  term  in  the  First  department 
(In  re  Public  Parks,  53  Hun,  280,  6  N.  Y.  Supp.  750)  in  a  case  to  which 
he  refers  to  as  precisely  like  the  one  at  bar.  In  Re  Mayor,  etc.,  of 
City  of  New  York,  supra,  a  distinction  is  pointed  out  between  that 
case  and  the  one  upon  which  the  learned  judge  at  the  special  term 
relied,  and  that  same  distinction  is  to  be  made  in  this  case,  namely, 
in  Re  Public  Parks  interest  and  taxes  were  not  allowed  for  the  spe- 
cific reason  that  there  had  been  a'  use  of  the  property,  which  the 
court  deemed  an  equivalent;  while  here  that  feature  does  not  appear. 
There  was  another  feature  in  Re  Public  Parks,  supra,  namely,  that 
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the  principle  laid  down  in  the  case  of  Detmold  v.  Drake,  46  N.  Y.  320, 
was  held  to  apply.  In  the  latter  case  the  court  of  appeals  held  that 
the  authoritj  given  to  the  commissioners  was  to  be  construed  as 
authorizing  them  to  estimate  the  damages  and  compensation  in  view 
of  the  fact  that  four  months  would  elapse  before  payment  could  be 
demanded,  and  that  they  were  presumed  to  have  acted  under  this 
construction  of  the  law.  In  Re  Public  Parks,  supra,  the  commission- 
ers especially  reported  that  they  had  taken  into  consideration  the 
fact  that  there  would  be  delay  in  realizing  upon  the  awards  which 
would  be  made  by  them,  and  that  they  had  made  their  estimates  ac- 
cordingly liberal.  These  features  are  conspicuously  absent  in  the 
case  at  bar.  TVe  conceive  the  proper  rule  in  this  case  to  be  that 
interest  and  taxes  are  to  be  added  to  the  award,  but  as  an  offset  a 
deduction  may  be  made  of  rentals  actually  received  by  the  owner, 
or,  where  rentals  have  not  been  received,  of  the  value  of  the  use  and 
occupation  of  the  premises  from  the  date  of  the  appropriation  of  the 
property  to  the  time  of  the  award.  As  these  subjects  of  deduction 
are  in  the  nature  of  offsets,  we  are  of  the  opinion  that  the  burden  is 
upon  the  city  to  show  what  amounts-  should  be  allowed  by  way  of  de- 
duction. It  follows  from  what  has  been  said  that  the  exceptions  of 
all  the  appellants,  so  far  as  they  have  been  referred  to,  must  be 
sustained,  and  the  order  of  confirmation  reversed,  and  the  proceed- 
ing sent  back  to  the  commissioners  for  correction  in  accordance  with 
the  views  expressed. 

There  remains  for  consideration  an  exception  taken  by  the  ap- 
pellants Crinmiins.  They  claimed  before  the  commissioners  that 
they  were  entitled  to  compensation  for  the  taking  of  property  in  addi- 
tion to  that  for  which  an  award  was  made  them,  or  for  the  de- 
struction of  easements  appurtenant  to  property.  "Die  parcel  of  land 
owned  by  them,  for  the  taking  of  which  an  award  was  made,  extends 
from  Kinety-Sixth  street  to  Ninety-Seventh  street  and  from  Twelfth 
avenue  on  tiie  east  to  a  point  extending  100  feet  into  the  river  as  far 
as  the  bulkhead  line  of  1857.  It  is  a  plot  100  feet  in  depth  by  201 
feet  10  inches  in  width  A  bulkhead  was  built  on  the  western  bound- 
ary of  the  land.  Their  claim  to  additional  compensation  is  not 
formulated  in  express  terms,  but  in  substance  it  is  that  they  have 
a  right  of  wharfage  and  cranage  at  an  exterior  line  of  the  city  at  a 
point  700  feet  to  the  westward  of  their  present  bulkhead  line,  and  in 
consequence  some  property  right  or  interest  in  the  land  under  water 
between  that  bulkhead  line  and  the  so-called  exterior  line  mentioned. 
That  claimed  exterior  line  is  drawn  at  what  was  at  one  time  a  pro- 
jected avenue  called  "Thirteenth  Avenue,"  and  the  claim  of  the 
Messrs.  Grimmins  is  founded  upon  a  grant  made  by  the  city  to  their 
predecessor  in  title.  It  appears  that  on  the  27th  of  December,  1865, 
the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  York  made 
a  grant  of  certain  lands,  including  that  above  described,  to  one  Pater 
B.  Amory,  an  upland  owner.  The  property  thus  granted,  and  of 
which  a  conveyance  was  made  by  the  city  in  February,  1871,  is  de- 
scribed as  beginning  at  the  point  of  intersection  of  the  original  line 
of  high  water  of  the  Hudson  river  and  the  center  line  of  Ninety- 
Seventh  street;    thence  westerly  along  the  center  line  of  Ninety- 
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Seventh  street  to  the  bulkhead  line  as  established  by  the  harbor  com- 
missioners in  the  Hudson  river;  thence  southerly  along  the  said 
bulkhead  line  to  Ninety-Sixth  street;  thence  easterly  along  Ninety- 
Sixth  street  to  the  original  high-water  line  of  the  Hudson  rivCT; 
thence  along  said  original  line  of  high  water  as  the  same  winds  and 
turns  in  a  general  northwesterly  direction  to  the  point  or  place  of 
beginning.  There  was  annexed  to  a  deed  from  the  city  ia  map  which 
places  the  westerly  boundary  of  the  grant  at  the  present  bulkhead 
line  of  the  property.    The  grant  also  contains  a  covenant  as  follows: 

"Tbe  parties  of  the  first  part,  for  themselves,  their  successors  aod  assigns, 
do  covenant  and  agree  to  and  with  the  party  of  the  second  part,  his  heirs 
and  assigns,  that  he  *  *  *  shall  and  lawfully  may  from  time  to  time 
and  at  all  times  hereafter  fnlly  have  and  enjoy,  take  and  receive,  and  hold 
to  his  and  their  own  proper  use,  all  manner  of  wharfage,  cranage,  advantages, 
or  emoluments  growing  or  accruing  by  or  from  that  part  of  the  exterior  line  of 
the  said  city  lying  on  the  westerly  side  of  the  hereby-granted  premises  front- 
ing on  the  Hudson  river,  with  full  power  to  collect  and  receive  the  same  for 
his  and  their  own  use  and  benefit  forever  [with  an  exception  not  material]." 

The  argument  made  on  behalf  of  the  Messrs.  Crimmins  is  that  at 
the  time  this  grant  was  made  the  title  of  the  city,  by  virtue  of  its 
charters  and  various  acts  of  the  legislature  of  the  state  of  New  York, 
extended  700  feet  beyond  the  present  bulkhead  line,  the  intervening 
space  being  land  under  water;  that  by  an  act  of  the  legislature 
passed  in  1837  (chapter  182)  it  was  provided  that  Thirteenth  avenue, 
as  laid  out  on  a  map  therein  referred  to,  should  be  the  permanent 
exterior  street  or  avenue  in  the  city  of  New  York  along  the  easterly 
shore  of  the  North  or  Hudson  river,  between  the  southerly  line  of 
Hammond  street  and  the  northerly  line  of  135th  street.  The  in- 
ference is  drawn  that;  the  city  owning  land  under  water  to  an  ex- 
terior line  at  Thirteenth  avenue,  and  having  granted  to  Amory  the 
right  to  wharfage  and  cranage  growing  or  accruing  by  or  from  that 
part  of  the  exterior  line  of  the  city  lying  on  the  westerly  side  of  the 
premises  granted  to  Amory,  that  grant  necessarily  carried  with  it 
easements  and  property  rights  over  the  intervening  land  under  water 
between  tbe  bulkhead  line  as  it  at  present  exists  and  an  established 
exterior  line  at  Thirteenth  avenue.  The  Messrs.  Crimmins  are  the 
grantees  of  Amory,  and  would  have  the  same  rights  that  he  had.  If 
the  act  of  1837,  establishing  the  projected  avenue,  was  operative  at 
the  time  the  grant  was  made  to  Amory,  and  the  city  of  New  York 
had  the  right  to  build  out  docks  or  piers  to  that  exterior  line  of  the 
projected  Thirteenth  avenue,  such  right  would  doubtless  have  passed 
to  its  grantee,  Amory,  but  its  grant  to  him,  when  referring  to  the 
exterior  line  of  the  city,  must  be  construed  with  respect  to  tbe  power 
and  authority  of  the  city  of  New  York  to  make  grants;  and  the  ex- 
terior line  of  the  city  mentioned  in  the  grant  to  Amory  must  be  that 
exterior  line  up  to  which  the  city  had  the  right  to  construct  wharves 
or  piers  or  bulkheads  at  the  time  that  grant  was  made.  Whatever 
ma  J.  have  been  meant  by  the  exterior  line  of  the  city  prior  to  1857, 
in  that  year  another  exterior  line  was  adopted.  It  was  adopted,  as 
Judge  Finch  says  in  Williams  v.  Mayor,  etc.,  of  City  of  New  York, 
105  N.  Y.  429, 11  N.  E.  829,  in  consequence  of  a  new  agreement  both 
in  fact  and  in  legal  effect  made  between  the  state  and  tbe  city.    That 
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new  exterior  line  corresponds  with  the  western  boundary  of  the 
land  of  the  Messrs.  Orimmim.  So  far  aa  that  land  is  concerned,  the 
act  of  1857  moTed  the  exterior  line  back  to  the  present  westerly 
boundary  of  their  land.  By  section  2  of  the  act  of  1857  it  was  pro- 
vided that  it  should  not  be  lawful  to'fill  in  with  stone  or  other  solid 
material  beyond  the  bulkhead  line  or  line  of  -solid  filling  established 
by  that  act;  nor  should  it  be  lawful  to  erect  any  structure  exterior 
to  the  bulkhead  line,  except  a  sea  wall  and  certain  piers;  nor  should 
it  be  lawful  to  extend  city  piers  beyond  the  exterior  or  pier  line  be- 
yond or  outside  the  said  sea  wall ;  and  by  chapter  522  of  the  Laws  of 
1860  it  was  provided  by  section  2  that  it«hould  not  be  lawful  for  any 
person  to  build  or  erect  or  maintain  any  pier,  bulkhead,  or  other 
structure  beyond  the  exterior  line  defined  and  recommended  by  the 
commissioners  for  the  preservation  of  the  harbor  of  New  York,  estab- 
lished in  and  by  chapter  763  of  the  Laws  of  1857.  The  exterior  line 
of  the  city,  therefore,  referred  to  in  the  grant  to  Amory,  was  the  new 
exterior  line  established  in  1857.  The  city  had  no  authority  to  grant 
rights  to  Amory  extending  beyond  that  new  line,  and  the  construction 
of  the  grant  must  be  made  to  conform  to  the  statutes  in  force  at 
the  time  the  grant  was  made.  It  was  at  the  new  exterior  line  that 
Amory  and  his  successors  were  entitled  to  take  wharfage  and  cran- 
age as  that  line  was  established  in  1857,  and  shown  on  the  map 
which  accompanied  the  grant.  Nor  do  we  think  that  the  claimants' 
right  has  been  enlarged  by  any  subsequent  legislation  or  by  the  ac- 
tion of  the  secretary  of  war  in -fixing  a  bulkhead  line  under  an  act  of 
congress  of  ISSS,  as  amended  in  1890.  Tb&t  legislation  did  not  act 
upon  the  grant  to  Amory.  We  are  of  opinion  that  iull  compensation 
was  made  to  the  Messrs.  Grimmine  for  all  that  was  taken  from  them 
by  the  city  in  this  matter,  except  with  respect  to  interest  and  taxes. 
The  exceptions  of  the  several  appellants  must  be  sustained  to  the 
extent  above  indicated.  The  order  appealed  from  is  therefore  re- 
versed, and  the  report  sent  back  for  such  further  proceedings  as  may 
be  necessary  to  conform  to  the  views  above  expressed.    All  concur. 


(34  Misc.  Rep.  402.) 

HOROWITZ  et  aL  r.  JACOBS  «t  at 

(City  CJourt  of  New  York,  General  Term.    Mardi  26,  1901.) 

1.  Appral  and  ERRon— Manner  of  Taking  Appeat. — KxrEmoNS. 

Ad  appeal  may  be  taken  on  exceptions  ral.«oi1  at  the  trial  to  the  admis- 
sion or  rejection  of  evidence  and  to  the  Instructions. 

2.  EVIDF.NCE    -1!"<1KS   OF   ACCOUNT — ('OMPETRNCV. 

An  employe  In  a  banli,  who  docs  not  make  certain  entries  in  its  books, 
nor  see  tlieui  made,  and  who  bus  no  personal  knowledge  of  tbe  truth 
thereof,  cannot  testify  to  such  entries. 
&  Fbacdui.ent  Convevakck — Action  to  Recovek  Goods— AsuissiBrLrrr  of 

JiviDKNCK. 

\\lu'ie  Koods  are  purchased  on  credit  by  A.  by  means  of  fraudulent 
reprcsi'iit;ili!iiis  as  to  bis  financial  standing,  and  sold  by  him  to  defendant, 
con vci'snt ions  lietwecn  A.  and  tlie  seller  In  the  absence  of  defendant,  after 
A.  has  disposed  of  the  Roods,  are  not  admissible  in  an  action  by  the  seller 
to  recuver  such  goods  from  defendant 
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Appeal  from  trial  term. 

Action  by  Philip  Horowitz  and  another  against  Charles  Jacobs  and 
another  to  recover  certain  chattels.  From  a  judgment  in  favor  of 
the  plaintiffs,  defendants  appeal.    Eeversed. 

Argued  before  McCARTHY,  S0HUCHMA2J,  and  DELEHAOTT, 
«JJ. 

Walter  J.  Bosenstein,  for  appellants. 
Max  D.  Steuer,  for  respondents. 

S0HT7CHMAN,  J.  This  was  an  action  l>ronght  to  recover  certain 
chattels,  to  wit,  skirting,  silks,  etc.  The  chattels  sought  to  be  recov- 
ered were  sold  by  the  plaintiff  on  credit  between  December  2,  1898, 
and  January  26,  1899,  to  Isaac  Steinman.  They  were  sold  to  him 
after  he  had  made  a  so-called  "credit  statement,"  to  wit: 

"My  assets  are  as  follows:  Merchandise  on  hand,  $8,900.  Fixtures, 
valued  at  $500.  My  outstanding  accounts  and  notes  amount  to  $4,898.15. 
Accounts  past  due,  $300,  which  I  value  at  $75.00.  Cash  In  National  Citizens* 
Bank,  $3.200.05,— making  a  total  of  assets  of  $16,073.60.  LtabUities  for  mer- 
chandise, $727.26;  leaving  a  surplus  of  $15,»1^0.55." 

The  plaintiffs  claim  that  they  relied  upon  said  statement,  believed 
it  to  be  true,  but  which  they  subsequently  discovered  was  false,  and 
that  it  was  known  to  Steinman  to  be  false  at  the  time  he  made  it. 
Tlje  plaintiffs  rescinded  the  sale,  and  demanded  the  return  of  the 
property  ^om  Bteinman,  but  the  return  of  it  was  refused.  Before 
the  plaintiffs  could  get  possession  of  the  chattels,  and  on  the  27th  day 
of  January,  1899,  the  defendants  Marx  &  Jacobs  obtained  a  bill  of  sale 
from  Steinman,  and  took  possession  of  all  the  property  that  Steinman 
had,  and,  among  other  goods,  the  chattels  mentioned  in  the  com- 
plaint. On  January  27,  1899,  the  plaintiffs  demanded  from  Marx  & 
Jacobs  the  return  of  these  goods,  but  the  return  thereof  was  refused, 
and  thereupon  this  suit  was  commenced  against  Marx  &  Jacobs,  as 
well  as  Steinman,  for  the  recovery  of  these  chattels.  Steinman, 
however,  was  never  served  with  the  summons  and  made  a  defendant 
herein.    His  name  is  simply  mentioned  in  the  title  as  a  defendant. 

This  appeal  is  taken  only  on  exceptions  raised  at  the  trial  to  the  ad- 
mission or  rejection  of  evidence  and  exceptions  taken  to  the  charge. 
This  is  authorized.  Rosenstein  v.  Pox,  150  N.  Y.  354,  44  N,  E.  1027. 
The  plaintiffs,  to  substantiate  the  question  of  fraud  on  the  part  of 
Steinman,  called  a  witness  by  the  name  of  Harry  R,  Rodman,  to  prove 
by  him  that,  although  in  December,  1898,  said  Steinman,  in  his  credit 
statement,  stated  that  his  cash  in  the  National  Citizens'  Bank  was 
fi3,200.65,  he  drew  it  nearly  all  out,  and  that  on  January  26th  or  27th 
he  only  had  a  balance  in  said  bank  of  $1.03,  and  that,  having  with- 
drawn'all  that  money  on  the  same  day,  to  wit,  January  27,  1890.  he 
sold  all  his  property  to  the  defendants  Jacobs  &  Marx.  Said  witness 
Rodman  testified  substantially  as  follows: 

"I  am  employed  at  the  National  Citizens'  Bank  as  bookkeeper.  On  Janu- 
ary 25,  ISflO.  I  was  in  the  receiving  department  of  said  bank.  In  order  to 
enable  myself  to  tell  the  facts  to  the  Jury,  I  have-  prepared  a  transcript  of  the 
account  of  Isaac  Steiniunn.  I  have  examiniKl  the  books  of  the  National  Citi- 
zens' Bank  to  ascertain  what  Stclnmau's  balance  was  on  January  2G  and  2i, 
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1899.    I  am  able  to  state  from  my  transcilpt  from  those  books  what  bis  bal- 
ance was  on  the  26th  and  27th  of  January,  1899.    It  was  $1.03." 

On  croBB-ezamination  he  testified: 

"Hy  duties  In  the  bank  at  present  are  those  of  a  bookkeeper.  In  January, 
1899,  I  was  assistant  In  the  receiving  department, — at  the  receiving  teller's 
desk.  The  facts  as  testified  to  by  me  are  as  taken  from  the  books,  and  the 
only  knowledge  I  bare  on  that  subject  is  what  was  taken  from  the  books 
entirely." 

This  testimony  was  received,  under  objection,  as  being  incompe- 
tent, and  to  which  exception  had  been  duly  taken.  There  is  no  proof 
whatever  that  the  witness  had  any  knowledge  as  to  the  accuracy  and 
correctness  and  regularities  of  such  entries  in  the  bank's  books.  It 
does  not  appear  that  he  made  those  entries  himself,  or  that  he  saw 
them  being  made,  and  that  they  w^ere  correctly  made.  The  rule  of  law 
seems  to  be  that  entries  in  the  books  of  a  bank  can  only  be  proven 
by  the  clerk  making  them,  or  who  saw  them  being  made,  and  knew 
them  to  be  correctly  made  at  the  time.  In  no  event  can  such  entries 
be  admitted  in  evidence,  nor  testified  to  by  any  one,  unless  that  per- 
son testifies  from  personal  knowledge  as  to  the  correctness  of  the 
entries.  Bank  v.  Carll,  55  N.  Y.  440;  Churchman  v.  Lewis,  34  N.  Y. 
444;  Bank  v.  Brown,  165  N.  Y.  216,  59  N.  E..1.  The  evidence  thus 
wrongfully  admitted  must  have  played  a  veiy  material  part  in  the 
minds  of  the  jury  in  determining  the  question  of  fraud.  It  was,  there- 
fore, harmful  to  the  defendants,  and  a  reversal  of  the  judgment  must 
follow. 

There  is  another  exception  taken,  which  we  claim  is  well  taken. 
We  claim  it  was  error  to  admit  the  testimony  of  Joseph  Horowitz,  one 
of  the  plaintiffs,  as  to  a  conversation  between  himself  and  Steinman 
in  December,  1899,  in  the  absence  of  the  defendants,  nearly  a  year 
after  the  defendants  had  purchased  Steinman's  stock  of  merchandise. 
The  defendants  are  the  assignees  of  Steinman  of  the  goods  in  suit, 
and  had  taken  possession  of  them  on  January  27,  1899.  The  conver- 
sation that  Joseph  Horowitz  testified  to  was  substantially  as  follows: 

"I  asked  Steinman:  'How  Is  It  you  made  a  statement  to  me  that  yonr  assets 
were  fifteen  thousand  dollars  on  Dec.  Ist,  and  only  it  is  not  quite  two  months, 
and  you  have  lost  all  your  money?'  And  he  said:  'Well,  I  will  tell  you.  I 
have  not  lost  my  money,  but,  to  tell  you  the  truth,  I  never  had  it  At  that 
time  I  was  not  worth  ?15,000,  or  worth  $10,000,  or  $8,000.  At  that  time  I  was 
worth  about  $2,000, — ^when  I  made  that  statement.  But  I  don't  know  what 
happened  to  me.  In  an  insane  moment  it  made  me  do  it,  and  I  made  state- 
ments all  around,  and  obtained  goods,  and  then  went  to  Philadelphia,  and 
sold  the  place  to  Jacobs  and  Marx,  and  then  went  to  Philadelphia,  and  then 
to  England,  and  from  England  to  Africa.' " 

The  rule  of  law  is  that  admissions  of  an  assignor  of  chattels  are  not 
admissible  against  the  assignee  when  made  after  the  assignment  and 
transfer  of  possession.  Coyne  v.  Weaver,  84  N.  Y.  386-392;  Strauss 
V.  Murray,  31  Misc.  Rep.  69,  (J3  N.  Y.  Supp.  201;  Plannery  v.  Van  Tas- 
sel, 131  N.  Y.  639,  30  N.  E.  246;  Bush  v.  Roberts,  111  N.  Y.  278-282, 
18  N.  E.  732.  We  maintain  that  the  evidence  was  clearly  incompe- 
tent, being  the  declaration  of  an  alleged  fraudulent  vendor,  made 
.after  his  conveyance,  and  in  the  absence  of  his  vendees,  nearly  a  year 
after  the  sale  was  made  and  possession  transferred. 
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There  are  other  exceptions,  but,  deeming  these  two  controlling,  we 
do  not  propose  to  go  into  their  details. 

Judgment  appealed  from  reversed,  and  new  trial  ordered,  with  coats 
to  the  appellant  to  abide  the  event.    All  concur. 


BLAUNBR  et  al.  v.  WILLIAMS  CO. 
(City  Court  of  New  York,  General  Term.    March  28,  1801.) 

ATPBAL — ReVIKW— EVIDBNCE   TO   SuPPOKT   COONTBRCLAIM. 

The  only  objections  to  a  counterclaim  were  to  the  refusal  of  the  court 
to  dismiss  It,  and  otherwise  the  case  was  treated  hy  plaintlfC  throughout 
the  trial  as  though  there  were  questions  of  fact  to  be  passed  on  In  rela- 
tion thereto  arising  from  the  evidence  in  support  thereof.  Held,  that  It 
was  too  late,  on  appeal,  to  request  a  reversal  of  the  judgment  on  the 
ground  that  no  damage  was  proved  by  defendant 

Api)eal  from  trial  term. 

Action  by  Julius  Blauner  and  others  against  the  WilliamB  Company. 
From  a  judgment  in  favor  of  plaintiffs,  and  from  an  order  denying  a 
motion  to  set  aside  the  verdict  and  for  a  new  trial,  they  appeal.  Af- 
firmed. 

Argued  before  McCABTHY  and  DELEHANTY,  JJ. 

Max  D.  Stener,  for  appellants. 

Blumenthal,  Moss  &  Feiner  (Benjamin  F.  Feiner,  of  counsel),  for 
respondent. 

PEB  CURIAM.  The  examination  of  the  record  herein  reveals  that 
the  only  exceptions  taken  by  plaintiffs  were  to  the  refusal  of  the  court 
at  the  opening  of  the  trial.to  dismiss  the  counterclaim,  and  to  the 
denial  of  a  motion  for  a  new  trial  after  the  verdict.  Their  single 
request  to  charge,  which  is  herewith  set  forth  in  full  on  account  of  its 
significant  bearing  on  the  appeal,  was  as  follows: 

"PlalntlfTs'  Attorney:  Will  your  honor  charge  the  Jury  that  the  defendant. 
In  order  to  recover  for  that  one  hundred  and  flfty  dollars,  must  prove  by  a  pre- 
ponderance of  evidence  a  counterclaim  for  that  amount  of  money.  The 
Court:    Certainly,  I  so  charge." 

The  controversy  being  over  the  counterclaim  in  question,  and  the 
jury  having  found  in  favor  thereof,  the  appellants  now  ask  a  reversal 
of  that  judgment  upon  the  ground  that  absolutely  no  damage  was 
proven.  We  agree  with  them  that  a  novel  method  was  adopted  in 
reaching  the  damages  found,  and  no  doubt,  if  objection  thereto  had 
been  made  at  the  trial,  the  justice  would  have  ruled  out  the  testi- 
mony in  reference  thereto.  The  attitude,  however,  of  the  appellants' 
counsel  at  the  trial  was  a  concession  .that  there  were  questions  of 
fact  to  be  passed  upon  by  the  jury,  and,  further,  that  the  measure 
of  damages  adopted  was  acceptable,  as  evidenced  by  his  request  to 
charge  above  mentioned  and  failure  to  move  at  the  close  of  the 
evidence  for  a  direction  of  a  verdict  in  his  favor.  It  is  too  late  now 
to  assert  error  on  the  grounds  stated,  and  the  judgment,  therefore, 
must  be  affirmed,  with  costs. 
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(34  Misc.  Hep.  406.) 

TRAVEB  r.  BNYDSR  et  sL 

(City  Coxat  of  New  Tork,  General  Term.    March  28,  1901.) 

1.  Contract  ior  Bbsefit  of  Another— Right  to  80b  Thereon. 

Where  the  purchaser  of  pr(^erty  sold  at  a  receiver's  sale  enters  Into 
a  written  agreement  under  seal  with  the  receiver  to  pay  the  expenses  of  the 
final  accounting  of  the  latter,  which  Is  made  a  condition  In  the  deed  to  the 
property,  the  receiver's  attorney  may  maintain  an  action  against  the  pur- 
chaser to  recover  an  allowance  afterwards  made  to  him  for  his  services 
in  such  final  proceedings,  since  such  promiEe  will  support  an  action  by  the 
l)eneficiary,  though  the  debt  was  not  In  existence  when  the  promise  m» 
made. 

B,  Same— Allowance  oj"  Attoknbt's  Fbu — Failubb  to  Give  Notiob. 

The  receiver's  attorney  may  maintain  snch  action,  though  the  purchaser 
was  not  notified  of  the  proceedhiga  In  final  acconntlng  to  fix  the  attorney's 
compensation,  as  snch  notice  was  not  made  a  ccaidltion-to  tlie  pnichaser's 
UablUty. 

Appeal  from  trial  term. 

Action  by  Byron  Traiver  against  Valentine  P.  Snyder  and  {wotber. 
From  a.  judgment  in  favor  of  plaintiff,  defendants  appeal.    Affirmed. 

Argued  before  McCARTHY,  SCHUCHMAN,  and  DELEHANTY, 
JJ. 

Charles  M.  Whitney  (James  L.  Bishop,  of  counsel),  fbr  appellants. 
Byron  Traver,  in  pro.  per. 

PER  CURIAM.  This  action  was  to  recover  the  amount  of  an  al- 
lowance awarded  plaintiff  by  the  supreme  court  as  compensation  for 
legal  services  perfonned  by  him  in  procuring  the  final  accounting  and 
discharge  of  the  surviving  receivers  of  the  Archer  &  Pancoast  Com- 
pany, a  domestic  corporation.  Defendants  were  tlie  grantees  of  the 
mortgaged  franchises  and  property  of  said  corporation,  purchased  at 
a  sale  in  foreclosure,  and  were  sought  to  be  held  liable  upon  the  cove- 
nant  contained  in  their  deeds  that  they  would  fully  pa.y,  among  other 
things,  "the  expense  of  the  accounting  and  discharge  proceedings  of 
said  receivers  as  and  when  the  same  should  be  ascertained."  De- 
fendants' contention  was  and  is  that  they  could  not  be  held  liable  up- 
on the  agreement  under  seal,  to  which  plaintiff  was  not  a  party,  and 
that  they  were  not  bound  by  the  order  of  the  supreme  court,  in  a  pro- 
ceeding to  which  they  were  not  parties.  Their  objections  were  over- 
ruled by  the  trial  justice,  who  directed  a  verdict  for  plaintiff  for  the 
full  amount  claimed,  and  in  so  doing  we  are  of  the  opinion  that  no 
error  was  committed. 

This  case  is  not  unlike  that  of  Riordan  v.  First  Presbyterian 
Church,  6  Misc.  Rep.  84,  26  N.  Y.  Supp.  38,  wherein  it  was  held  that 
a  promise  by  one  person  for  the  benefit  of  another  will  sustain  an  ac- 
tion by  that  person,  although  the  debt  which  the  one  promised  to  pay 
be  not  then  in  existence,  and  although  at  the  time  of  the  promise  the 
beneficiary  be  not  identified,  and  that  the  fact  that  the  promise  was 
evidenced  by  a  sealed  instrument  made  no  difference.  We  are  re- 
ferred, hoMever,  by  appellants  to  the  case  of  Embler  ▼.  Insurance 
(3o.,  158  N.  Y.,  53  N.  E.,  and  44  L.  R.  A.,  wherein  Gray,  J.,  in  de- 
livering the  opinion  of  the  court,  says,  at  page  436,  158  N.  Y.,  page 
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513,  53  N.  E.,  and  page  513,  44  L.  R.  A.:'  "But,  under  the  rules  of 
'he  common  law  giving  a  right  of  action  upon  the  engagement  or 
promise  of  a  party,  the  cause  of  action  is  vested  in  tie  person  with 
whom,  OP  to  whom,  the  engagement  or  the  promise  is  made.  An 
exception  is  allowed  in  the  case  of  a  third  party,  for  whose  benefit 
a  contract  is  made,  when  he  may  be  allow^  to  bring  an  action  in 
his  own  name.  In  such  case,  however^  it  must  appear  that,  when  the 
contract  was  made,  some  obligation  or  duty  was  owing  from  the 
promisee  in  the  contract  to  the  party  to  be  benefited;"  and  it  is 
urged  that  this  is  decisive  of  the  question  at  issue.  We  fail  to  see 
it  in  that  light.  An  examination  of  the  opinion  in  question  re- 
veals that  the  portion  quoted  is  clearly  obiter  dictum,  and  was  not 
concurred  in  by  the  other  judges  who  participated  in  the  decision 
of  the  cause  in  question.  We  think  the  law  applicable  in  this  case, 
as  laid  down  by  the  court  of  appeals,  is  to  be  found  in  Townsend  v. 
Backham,  148  N.  Y.,  at  page  522,  38  N.  E.  733,  where  Peckham,  J., 
says: 

"The  doctrine  of  Lawrence  v.  Fox,  20  N.  T?.  268,  and  the  snbseqtient  cases, 
can  furnish  no  grounds  for  sustaining  the  right  of  the  plaintlfra  to  maintain 
this  action.  In  none  of  Uiem  la  there  an  intimation  that  the  action  coold  be 
sustained  by  the  third  person  in  the  absence  of  any  liability  In  his  favor  due, 
or  to  grow' due,  from  the  one  to  whom  the  promise  was  made." 

As  to  the  objection  that  the  defendants  were  not  bound  by  the 
order  of  Mr.  Justice  Bischoff,  fixing  the  allowance  of  the  plaintiff  in 
the  accounting  proceeding,  because  of  their  failure  to  receive  notice 
thereof,  we  have  only  to  say  that,  in  our  opinion,  said  defendants 
were  not  entitled  to  notice  of  such  accounting  and  discharge  pro- 
ceeding, not  having,  made  it  a  condition  precedent  to  their  liability. 

We  cannot  discover  that  any  errors  were  committed  upon  the  tritd, 
and  for  that  reason  believe  that  the  judgment  appealed  from  should 
be  affirmed,  with  costs. 


SMITH  V.  McBLWEB. 
(City  Court  of  New  York,  Oeoeral  Term.    March  2fl,  1901.) 

L    EVIDKNCK— ADMlSSIBn^ITT. 

In  an  action  (or  the  price  of  goods,  where  there  was  no  aDegatloD  that 
they  were  sold  on  credit,  a  question,  "Did  the  seller  at  any  time  refuse 
to  give  credit  for  the  goods?"  was  Inadmissible,  as  assuming  a  fact  not 
In  proof. 
2.  Saick— Objkctionb. 

Where  evidence  was  ezcladed  on  a  general  objection,  the  ruling  will  be 
upheld,  if  any  ground  exists  for  the  exclusion,  where  there  was  no  re- 
quest to  make  the  objection  more  definite. 

Appeal  from  trial  term. 

Action  by  Edwin  R  Smith  against  Alexander  McElwee.  Prom  a 
judgment  for  defendant,  plaintilT  appeals.    AflSrmed. 

Argued  before  McOARTHY,  SCHUCHMAN,  and  DELEHANTY, 
JJ. 

Richard  J.  Morrisson,  for  appellant. 

2«icbol8  &  Bacon,  for  respondent. 
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SCHUCnilAN,  J.  The  questions  on  this  appeal  are  mainly  as  to 
the  correctness  of  rulings  on  the  trial  rejecting  or  receiving  evidence. 
The  cause  of  action  is  bironght  to  recover  for  goods  sold  and  deliv- 
ered to  the  defendant.  The  answer  is  a  general  denial.  The  wit- 
ness F.  D.  Anthony,  called  on  behalf  of  the  plaintiff,  was  asked  on  his 
direct  examination  by  plaintiff's  counsel  the  question:  "Did  Mr. 
Smith  at  any  time  refuse  to  give  the  firm  of  F.  D.  Anthony  &  Co. 
credit  for  these  goods?"  Objected  to.  Objection  sustained.  Ex- 
ception taken.  The  defendant,  Alexander  McElwee,  was  asked  on 
his  cross-examination  by  plaintiff's  counsel  the  question:  "Was  F. 
D.  Anthony  &  Co.  a  responsible  corporation?"  Objected  to.  Objec- 
tion sustained.  Exception  taken.  The  appellant  claims  that  these 
objections  were  too  vague  and  indefinite,  and  did  not  specify  the 
grounds  of  objection,  and  for  that  reason  should  have  been  over- 
ruled. Both  questions  call  for  a  conclusion.  The  witnesses  should 
state  the  facts  and  circumstances,  from  which  the  jury  can  draw  the 
conclusion,  and  thus  the  functions  of  the  jury  should  not  be  exer- 
cised by  the  witnesses.  As  to  the  first  question,  it  is  leading,  and  it 
18  nowhere  in  the  case  asserted  that  the  goods  were  sold  or  attempted 
to  be  sold  on  credit.  It  assumes,  therefore,  a  fact  not  in  proof.  As 
to  the  second  question,  the  answer  thereto  was  brought  out  after- 
wards. The  certificate  of  incorporation  was  introduced  in  evidence, 
showing  that  the  F.  D.  Anthony  Company  was  incorporated  for  fo,- 
000;  and  A.  J.  Anthony  testified  that  the  defendant,  McElwee,  sub- 
scribed 14.500  thereof,  and  paid  in  such  a  portion  as  the  directors  saw 
fit  to  require,  or  as  was  required  by  law,  which  he  believed  in  a  year 
should  be  50  per  cent,  of  the  capitalization,  and  that  that  50  per  cent, 
was  paid.  F.  D.  Anthony  testified  that  he  could  not  tell  bow  much 
McElwee  had  put  in. 

The  objections  were  not  vague  and  indefinite,  because  the  rale 
of  law  is: 

"Where  evidence  is  excluded  upon  a  mere  general  objection,  the  ruling  wOl 
be  upheld  upon  appeal  If  any  ground  in  fact  existed  for  the  exclusion.  It 
will  be  assumed,  in  the  absence  of  any  request  on  the  part  of  the  opposing 
party  or  the  court  to  make  the  objection  more  definite,  that  it  was  under- 
stood, and  that  the  ruling  was  placed  upon  the  right  ground.  Where,  bow- 
ever,  evidence  Is  received  under  a  general  objection,  the  ruling  will  not  be 
held  erroneous  unless  there  be  some  ground  which  could  not  have  been  ob- 
viated If  It  bad  been  specified,  or  unless  the  evidence,  in  its  essential  nature, 
be  incompetent"    Tooley  v.  Bacon,  70  N.  Y.  34. 

The  certificate  of  incorporation  was  properly  admitted.  No  ob- 
jection was  made  that  it  did  not  come  from  the  proper  file. 

The  verdict  is  not  against  the  weight  of  evidence.  On  the  con- 
trary, the  evidence  preponderates  heavily  in  favor  of  the  defendant. 

For  these  reasons,  the  judgment  and  order  appealed  from  are  af- 
firmed, with  costs.    All  concur. 
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WOTTON  V.  DB  REAU  et  al. 

(Supreme  Gonrt,  Appellate  DItIbIoii,  First  l>epartment    April  4,  1901.) 

1.  Executors  and  Administsators — Securitibs — Rbiuvestmekt — Liability. 
Where  testator  owned  securities  in  which  an  executor  was  not  author- 
ized by  law  to  invest  the  estate's  money,  the  fact  that  the  testator, 
prior  to  her  death,  wrote  the  beneficiary  under  her  will  that  she  did  ,not 
wish  the  securities  changed,  and  the  letter  was  shown  to  the  executor, 
did  not  relieve  him  from  liability  for  a  loss  occasioned  by  bis  failure  to 
reinvest  In  proper  securities. 

&  Sake — Exceptiokb — Qubbtionb  Presented. 

M'here  the  beneficiary  excepted  to  a  sale  of  securities  on  the  ground 
that  the  executor  had  no  right  to  sell  them  because  the  testator  had  de- 
vised the  income  to  one  beneficiary  with  remainder  to  others,  a  decree 
charging  the  executor  with  a  loss  occasioned  by  his  failure  to  promptly 
dispose  of  such  securities  and  reinvest  the  proceeds  in  securities  which 
an  executor  was  authorized  by  law  to  retain,  was  erroneous,  since  no 
such  objection  was  presented  by  the  beneficiary's  exception. 

&  Same — Commissions — Disallowance — Negligence. 

Where  an  executor,  after  the  sale  of  securities  belonging  to  the  estate, 
mixed  the  proceeds  with  his  own  funds,  and  retained  them  for  several 
years  without  Interest,  and  then  placed  the  amount  In  the  custody  of 
his  sister,  who  enjoyed  the  use  of  it  for  several  years .  without  charge, 
It  was  proper  to  refuse  him  commissions  for  selling  the  securities. 

Appeal  from  surrogate's  court,  New  York  county. 

William  C,  Wotton  filed  his  accounts  as  executor  and  trustee  of  the 
last  will  of  Phebe  E.  Bonnefoux,  deceased,  to  which  C3ara  B.  De 
Reau  and  others  filed  exceptions.  From  a  decree  charging  the  exec- 
utor with  a  loss  occasioned  by  his  delay  in  selling  certain  securities 
and  refusing  to  allow  him  commissions,  the  executor  appeals.  Modi- 
fied. 

Ai^ed  before  VAN  BBUNT,  P.  J.,  and  BUMSEY,  PATTERSON, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Charles  H.  GriflBn,  for  appellant 
Ralph  S.  Rounds,  for  respondents. 

RUMSEY,  J.  Upon  the  settlement  of  the  accounts  of  the  appel- 
lant as  the  executor  under  the  will  of  Pliebe  E.  Bonnefoux,  deceased, 
the  surrogate,  among  other  things,  charged  him  with  a  loss  upon  the 
sale  of  some  bonds  belonging  to  the  estate  to  the  amount  of  $1,326, 
and  disallowed  his  commissions;  and,  although  various  other  ques- 
tions were  raised  in  the  court  below,  it  was  stipulated  that  notiiing 
should  be  presented  in  this  court  except  the  propriety  of  those  two 
rulings  of  the  surrogate.  As  to  the  first,  the  facts  are  that  Mrs. 
Bonnefoux  died  in  1888,  and  the  appellant  was  appointed  her  exec- 
utor in  the  month  of  June  of  that  year.  At  that  time,  among  other 
property  of  the  estate,  were  four  bonds  of  the  Kansas  &  Pacific  Rail- 
road Company  for  fl.OOO  each,  which  were  appraised  at  $4,460. 
They  were  due  on  the  Ist  of  ilay,  1919,  and  bore  interest  at  the  rate 
of  r»  per  cent.  Interest  was  paid  upon  them,  as  appears  by  the  papers, 
down  to  1854,  at  which  time  they  became  yery  seriously  depreciated 
in  value,  and  no  further  interest  was  paid,  but  the  appellant  contin- 
ued t<\hold  them  until  1897,  when  he  sold  them  at  a  price  which  re- 

«d  N.Y.S.— 48 
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suited  in  a  net  loss  of  f  1,326  on  the  inventoried  valne,  with  which 
sum  the  appellant  was  charged.  It  appears  from  the  papers  that  the 
income  of  the  property  was  given  for  life  to  Mrs.  Clara  B.  De  Reau, 
a  daughter  of  the  testatrix,  with  remainder  over  to  certain  persons, 
who  are  made  parties  to  this  appeal.  Mrs.  Bonnefoux,  in  1884. 
wrote  a  letter  to  her  daughter,  Mrs.  De  Beau,  in  which  she  stated 
that  she  did  not  desire  to  have  any  of  her  securities  changed,  and 
that  she  had  selected  those  that  had  a  long  time  to  ran  with  that  ob- 
ject in  view.  This  letter  was  communicated  by  Mrs.  De  Keau  to  the 
executor  in  1888  or  1889,  and  at  the  time  when  the  letter  was  shown 
to  him  Mrs.  De  Reau  stated  that  it  was  also  her  desire  that  the  instru- 
ments should  remain  as  they  then  were.  For  a  long  time  after  that 
the  interest  was  paid.  The  legatees  filed  objections  to  the  executor's 
account,  in  which,  among  other  things,  they  objected  to  the  sale  of 
these  bonds;  and  the  matter  was  referred  to  a  referee,  who  decided 
as  a  matter  of  law  that  the  executor  was  not  authorized  to  retain 
the  securities  as  an  investment,  but  should  have  sold  them,  and  con- 
verted them  into  authorized  securities;  and  because  he  did  not  do  this 
he  was  charged  with  the  loss.  The  referee  does  not  find  that  the 
execntor  was  guilty  of  negligence  in  his  management  of  the  eistate, 
or  that  in  the  failure  to  sell  them  there  was  any  lack  of  prudence  or 
diligence;  nor  is  any  reason  derivable  from  his  report  for  charging 
tiie  executor  with  this  loss,  except  that  he  retained  the  bonds,  and  did 
not  sell  them,  and  invest  the  proceeds  in  securities  authorized  by  law, 
as  soon  as  practicable  after  they  came  into  his  possession.  The 
executor  claims  that,  in  view  of  these  facts,  he  was  justified  in  per- 
mitting the  original  investments  as  made  by  the  testatrix  to  stand, 
and  that,  if  he  did  so  in  the  exercise  of  his  discretion,  he  would  not 
be  chargeable  with  the  loss  that  resulted  from  their  depreciation. 
We  are  not  inclined  to  adopt  this  view  of  the  duties  of  an  executor. 
It  has  been  settled  in  this  state  that  a  trustee  holding  a  fund  for  in- 
vestment is  bound  to  put  it  in  government  or  real  securities.  King 
V.  Talbot,  40  N.  Y.  76.  ITie  rule  laid  down  in  that  case  has  been  en- 
forced by  the  courts,  and  trustees  have  been  held  to  that  form  of  in- 
vestment, except  so  far  as  the  legislatnre  has  from  time  to  time  au- 
thorized an  investment  by  trustees  in  certain  other  specified  securi- 
ties. But  the  fact  that  tliie  legislature  has  given  to  trustees  the  right 
to  invest  in  particular  securities  in  addition  to  those  allowed  by  the 
courts,  may  be  taken  as  an  indication  of  its  policy  that  the  power  of 
trustees  to  make  investments  is  not  to  be  enlarged  further  than  it 
already  has  been  by  statute.  It  is  claimed,  however,  that,  although, 
as  an  original  proposition,  a  trustee  is  limited  in  the  power  of  invest- 
ment to  those  securities  authorized  by  law,  yet  when  he  finds  the 
in\('stment  already  made  by  the  testator  in  interest-bearing  securi- 
ties, he  is  at  liberty  in  his  discretion  to  continue  to  hold  them.  We 
are  not  inclined  to  lay  down  a  hard  and  fast  rule  in  respect  of  this 
matter.  When  a  ti-ustee  finds  the  estate  committed  to  him  already 
invested  in  interest-bearing  securities,  we  are  not  inclined  to  say 
that  it  is  his  absolute  duty  at  once  to  dispose  of  them  without  regard 
to  the  market,  or  the  demand  for  them,  *or  the  ruling  price,  or  the 
probability  of  an  advance  in  their  value.    It  is  sufficient  to  saji,  how- 
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ever,  that  ordinarily,  if  a  trustee  sees  fit  to  continue  such  inrestments 
after  he  sliall  have  had  a  reasonable  opiwrtunity  to  sell  them  with- 
out loss,  and  to  invest  than  in  thoae  securities  which  by  Law  he  is 
authorized  to  hold,  it  must  be  an  exceptional  case  which  will  justify 
him  in  his  failure  to  do  so  where,  as  a  result  of  that  failure,  tibere 
has  been  a  kiss.  See  Hill,  Trustees,  marg.  paging  380,  381 ;  Perry, 
Trusts,  pp.  465,  466.  But  the  question  whether  this  investment  was 
proper  in  this  case  is  not,  in  our  judgment,  presented  in  such  a  way 
as  to  warrant  the  referee  in  coofiideriug  it,  or  in  such  a  way  as  to 
justify  the  surrogate  in  charging  the  executor  with  the  Iobs.  The 
Bole  point  upon  which  he  is  sought  to  be  charged  with  the  loss  is  that 
he  should  have  sold  these  bonds  shortly  after  they  came  into  his 
hands.  But  no  such  objection  is  made  by  the  contestants.  The  ob- 
jection to  that  part  of  his  account  in  which  be  has  credited  himfielf 
with  the  amount  of  the  bonds  is  put  upon  the  ground  that  they  were 
specifically  bequeathed  to  Mrs.  De  Reau  for  life,  and  to  the  remainder- 
men after  her  death,  and  that  for  that  reason  the  sale  was  not  only 
unnecessary,  but  he  had  no  right  to  make  it.  We  do  not  think  that 
this  objection  brings  up  the  question  of  the  negligence  of  the  exec- 
utor in  making  this  sale.  It  amounts  substantially  to  an  admission 
on  the  pt..  <:  of  the  contestants  that  the  bonds  should  not  have  been 
sold,  but  should  have  been  retained,  and  for  that  reason,  also,  we 
think  that  the  surrogate  erred  in  that  part  <rf  hi«  decree. 

The  only  other  question  presented  in  view  of  the  stipulation  is 
whether  that  part  of  the  decree  disallowing  commissions  is  projwr. 
It  is  claimed  by  the  respondent  that  this  question  is  not  properly 
raised  by  exceptions,  and  for  that  reason  cannot  be  considered.  We 
do  not  deem  it  necessary  to  decide  upon  that  point.  It  appears  in 
the  case  that  the  executor,  after  having  retained  these  bonds  for  a 
long  time,  sold  them  with  other  assets  of  the  estate  amounting  in  the 
aggregate  to  over  §15,000;  that  he  made  no  effort  to  reinvest  the  pro- 
ceeds, but  turned  them  over  to  his  sister,  without  keeping  anj'thing 
to  show  for  them,  and  she  held  them,  without  paying  interest,  down 
to  the  time  of  the  accounting.  Before  turning  the  proceeds  over  to 
his  sister,  he  had  deposited  tliem  in  his  own  bank  to  his  own  credit, 
mingling  the  fund  with  his  personal  assets,  so  that  for  a  long  time 
this  money  was  at  the  risk  of  his  own  business,  and  subject  to  his 
debts.  During  that  time  he  paid  no  interest  to  the  life  tenant.  Tlie 
whole  transaction  with  resi)ect  to  this  matter  after  he  sold  this  prop- 
erty shows  the  grossest  carelessness  on  his  part  with  regard  to  the 
management  of  this  fund,  amounting  to  misconduct  or  maladminis- 
tration, and  therefore  I  think  that  the  determination  of  the  surrogate 
to  disallow  commissions  to  the  executor  was  proper.  Stevens  v. 
ifelcher,  152  N.  Y.  5S3,  46  N.  E.  965.  For  these  reasons  this  part  of 
the  decree  of  the  surrogate  must  be  affirmed,  but  the  decree  must  be 
modified  by  striking  out  so  much  of  the  charge  against  the  executor 
as  is  represented  by  tlie  sum  of  $1,.326,  being  the  amount  of  the  loss 
on  the  inventory,  so  that  the  balance  for  which  he  shall  be  charged 
is  11,055.41,  instead  of  $2,381.41,  and,  as  S0  modified,  the  decree  must 
be  afiBrmed,  without  costs  to  either  party  in  this  court.    AU  concur. 
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In  re  OOWLEa 

(Sapreme  Court,  Special  Term,  Brie  Oonnty.    March,  1901.) 

1.  LiQUOB  Tax  Law — Cohssht  or  Ownbb  ov  Leased  PmcmBBa— Fobx— Jonrr 
Owners. 

The  consent  ot  an  owner  of  real  estate  to  traffic  in  llqnora  on  his  prop- 
erty is  not  a  conveyance  or  lease  of  real  estate,  nor  a  contract  for  a 
lease  or  sale  of  any  Interest  therein,  and  bence,  wbere  the  consent  of 
several  Joint  owners  is  given  by  one  of  them  aathorizeA  by  ttie  otbers, 
snch  authorization  need  not  be  in  writing. 

&  Same— UKLiHrrBO  Ck>NSBNT— Sale  of  Preuises— New  Conseiit. 

Under  Laws  1897,  c.  312  (Liquor  Tax  Law),  providing  that  when  a 
property  owner  has  consented  to  the  use  of  his  premises  for  trafficking 
In  liquor,  with  no  limitation  as  to  time,  no  other  consent  shall  be  required 
so  long  as  such  premises  are  continuously  occupied  for  such  traffic,  no 
new  consent  need  be  obtained  from  the  vendee  where  leased  premises  for 
which  consent  of  Indefinite  duration  has  been  obtained  are  sold  subject 
to  the  terms  of  the  lease. 

Application  by  Milton  H.  Ck>wle8  for  an  order  revoking  a  liquor  tax 
certificate  issued  to  Michael  F.  Bergin.    Denied. 

H.  C.  Spurr,  for  petitioner. 
Shire  &  Jellinek,  for  respondent. 

KRUSE,  J.  In  May,  1898,  Thomas  B.  Bnllymore,  acting  for  him- 
self and  his  two  associate  joint  owners  of  certain  premises  situate  in 
the  city  of  Buffalo,  made  a  lease  thereof  to  the  respondent,  Michael 
F.  Bergin,  for  the  term  ending  May  1, 1903,  and  about  the  same  time, 
acting  under  like  authority,  consented,  in  writing,  duly  acknowledged, 
to  the  trafBc  in  liquors  on  said  premises,  without  limitation  of  time. 
This  consent  was  filed  July  2,  1S!I8,  with  the  respondent's  applica- 
tion to  traffic  in  liquor  at  these  premises,  and  a  liquor  tax  certificate 
was  issued  to  him  in  accordance  with  the  application,  and  tbereafter 
a  like  certificate  was  issued  to  him  on  the  1st  day  of  May  in  each 
year,  based  upon  the  original  consent  so  filed  on  the  2d  day  of  July, 
1898,  and  the  business  has  been  carried  on  continuously.  The  prem- 
ises were  sold  by  the  three  owners  to  C!harles  A.  Weed,  the  present 
owner,  in  February,  1900,  at  which  time  the  respondent,  Michael  F. 
Berjtin,  was  in  possession  thereof,  carrying  on  the  business  of  traf- 
ficking in  liquor  under  the  liquor  tax  certificate  so  issued  to  him  on 
the  1st  day  of  May  precedinj;,  and  the  deed  of  conveyance  was  ex- 
pressly made  subject  to  the  lease  under  which  Dcij^iii  was  then  occu- 
pying said  premises.  Notwithstanding  the  change  in  ownership  of 
the  premises  in  question  in  February,  1900,  the  liquor  tax  certificate 
was  issued  in  May,  1900,  based  upon  the  original  consent  made  in 
1898.  The  petitioner  contends  that  this  original  consent  became  in- 
effectual after  a  change  in  ownership  of  the  premises,  and  that  the 
consent  was  insufficient  even  as  regards  the  original  owners,  it  hav- 
ing been  made  by  but  one  of  them,  although  he  was  authorized  to  do 
so  for  all  of  the  owners;  contending  that  the  authority  to  make  such 
a  consent  for  the  other  two.original  owners  not  joining  therein  should 
be  in  writing,  and  in  such  form  as  would  authorize  the  making  of  a 
contract  for  the  sale  of  real  estate. 
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1.  Ab  regards  the  last  ground,  it  is  only  necessary  to  say  that  the 
liquor  tax  law  does  not  so  require  in  express  terms,  and  such  a  con- 
sent is  neither  a  conveyance  or  lease  of  real  estate  nor  a  contract  for 
a  lease  or  sale  of  any  interest  therein ;  and  it  appears  that  Thomas  R. 
Bullymore  not  only  had  chaise  of  this  property,  but  that  the  other 
two  owners  recognized  the  lease;  that  the  rent  was  accepted  by  the 
owners,  and  expressly  recognized  by  the  present  owner,  as  well  as  the 
three  original  owners,  in  the  deed  of  conveyance  made  by  them  to  the 
present  owner. 

2.  The  other  objection  urged  against  the  validity  of  this  liquor  tai 
certificate — that  the  purchaser  of  these  premises,  who  was  the  owner 
on  the  1st  day  of  May,  1900,  when  the  application  was  made,  and  the 
liquor  tax  certificate  issued  to  the  respondent,  did  not  consent  there- 
to— is  based  upon  subdivision  6  of  section  17  of  the  liquor  tax  law, 
which  provides  that  simultaneously  with  the  statement  required  to  be 
made  for  the  application  there  shall  also  be  filed  a  consent,  in  writ- 
ing, by  the  owner  of  the  premises,  or  his  duly-authorized  agent,  that 
such  trafSc  in  liquors  be  so  carried  on  in  said  premises.  It  is  con- 
tended by  the  petitioner  that  this  provision  refers  to  the  ownership 
at  the  time  of  the  making  of  the  application  for  the  liquor  tax  certifi- 
cate and  the  issuing  thereof.  Such  claim  undoubtedly  would  be  ten- 
able if  that  provision  stood  alone,  and  was  absolute  and  unqualified; 
but  in  1897  an  amendment  was  interpolated  in  the  section  of  which 
this  subdivision  relating  to  the  consent  of  the  owner  is  a  part,  which 
is  as  follows: 

"Whenever  the  consent  required  by  this  section  shall  have  been  obtained 
and  filed  as  herein  provided,  unless  the  same  be  given  for  a  limited  term,  no 
further  or  other  consent  for  trafficking  in  Uqnor  on  such  premises  shall  be 
required  so  long  as  such  premises  shall  be  continuously  occupied  for  such 
traffic."    Subdivision  8.  {  17,  c.  812,  Laws  1897. 

This  amendment,  I  think,  was  intended  to  effect  a  radical  change 
in  the  nature  of  these  consents.  Theretofore  it  had  been  necessary 
to  obtain  the  consents  annually,  making  the  continuance  of  the  busi- 
ness dependent  upon  the  uncertainty  of  obtaining  the  necessary  con- 
sents. The  purpose  of  this  amendment  seems  to  have  been  to  over- 
come this  condition,  and  put  a  place  for  which  the  required  consents 
have  been  once  obtained  upon  the  same  basis  as  regards  these  con- 
sents as  a  place  where  the  traffic  was  lawfully  carried  on  at  the  time 
the  act  took  effect,  unless  such  consents  are  given  for  a  limited  term. 
The  legislature  recognized,  in  the  original  liquor  tax  law,  when  it  was 
enacted,  a  right  to  some  extent  continuing  beyond  the  term  for  which 
the  license  had  been  granted  under  the  license  law,  which  was  super- 
seded by  the  present  tax  law.  The  restrictions  regarding  the  traffic  in 
liquor  in  proximity  to  churches,  schools,  and  dwelling  houses  do  not 
apply  to  places  where  the  traffic  was  carried  on  lawfully  when  the 
liquor  tax  law  took  effect;  nor  is  it  necessary  to  obtain  the  consent 
of  the  owners  of  premises  where  such  traffic  was  lawfully  carried 
on  at  that  time;  and  so,  in  harmony  with  this  policy,  the  legislature 
has  provided  that  whenever  these  consents  have  been  once  obtained 
and  filed,  unless  given  for  a  limited  term,  no  other  or  further  con- 
sents are  required.    It  is  true  that  circumstances  might  arise,  and 
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ccmditions  change,  making  it  desirable  to  require  new  consents;  bnt 
the  same  reason  applies  with  equal  force  to  places  lawfully  existing 
wfaeo  the  act  took  effect,  and  to  which  this  requirement  concededly 
does  not  apply.  I  am  of  the  opinion  that  the  consent  of  the  original 
owners,  pei'mitting  the  traffic  in  liquor  by  their  tenant  upon  the  prem- 
ises in  question,  not  being  given'  for  a  limited  term,  once  made  and 
filed  as  required  by  the  liquor  tax  law,  remains  effective  so  long  as 
such  premises  are  continuously  occupied  by  him  for  such  traffic,  not- 
withstanding a  change  in  the  ownership  thereof.  The  views  which  I 
have  expicRsed  lead  to  the  conclusion  that  the  application  to  cancel 
and  revoke  the  liquor  tax  certificate  should  be  denied. 

Application  to  revoke  the  liquor  tax  certificate  is  denied,  with  |50 
costs  and  disbursements. 


m  App.  Div.  595.) 

GINSBTJRG   V.   VON  SEGGERN. 

(Supreme  Court,  Appellate  Division,  First  Depttrtmoit. .  April  4,  IflOl.) 

1.  Bills  and  Notes— Pleading— Complaint— SuFFicrKKcr—DEi.ivEKV. 

A  complaint  alleging  that  defendant  made,  executed,  and  delivered  Its 
note,  ■wherein  It  promised  to  pay  a  certain  amount  to  plaintiif's  tndorser. 
Is  not  insufficient  toe  failure  to  state  to  whom  the  note  was  dellrered. 

2.  Baue — Stock  Corpokation  Law — Obioinal  Ihdebtednebs. 

In  an  action  on  a  note  against  a  director  who  bad  become  liable  for  tbe 
debts  of  n  corporation  because  of  a  failure  to  file  a  report  as  required  by 
Laws  1892,  c.  (iSS,  ?  30  (Stock  Corporation  Law),  a  complaint  which  was 
defective  for  failure  to  allege  any  original  Indebtedness  for  which  the 
note  was  given  was  cured  by  testimony  admitted  without  objection  at 
the  trial  showing  that  there  was  In  fact  an  original  indebtedness. 
8.  Saxes — Liabilttt  of  Diksctob — Necebbitt  tob  Jvdghbrt  aoaikst  Oobfo 

BATION. 

A  creditor  of  a  corporation  may  sue  a  director  for  his  debt,  where  the 
coriwratlon'hns  failed  to  file  a  report  as  required  by  Laws  18t>2,  c.  6^. 
i  30  (Stock  CorporatioD  Law),  without  first  obtaining  a  Judgment  and 
levying  an  execution  against  the  corporation. 

i.  Same— GouronATioN  Debts— Time  when  Due. 

Under  Laws  1892,  e.  688,  8  30  (Stock  Corporation  Law),  making  dlreot- 
lors  of  stock  corporations  liable  for  the  debts  of  the  corijoratlon  in  cast* 
■of  failure  to  file  a  report  as  required,  a  director  Is  liable  for  a  debt  that 
Is  not  to  be  paid  within  one  year  from  the  time  It  is  oontracted. 

XL  Bame— Allboations  of  Fact. 

In  an  action  against  a  director  of  a  stock  corporation  under  Laws 
1892,  c.  fi88,  5  30  (Stock  Corporation  Law),  a  complaint  that  does  not 
specifically  allege  that  the  company  Is  a  stock  corporation  Is  not  objec- 
tionable for  that  reason,  when  It  contains  allegations  that  the  company 
was  organized  under  the  general  manufacturing  act  of  l&i8,  and  sets 
forth  tiie  object  for  which  It  was  Incorporated,  so  that  It  can  be  seen 
that  it  is  in  fact  a  stock  corporation. 

&  Samr — Terminatiok  of  Corpohatk  Kxistence. 

Under  Laws  1802,  c.  G88,  Ji  30  (Stock  Corporation  Law),  making  direct- 
ors of  stock  corporations  liable  for  the  debts  of  the  company  In  case  of 
failure  to  tile  an  annual  report,  a  director  is  not  excusea  from  such  lia- 
bility liy  reason  of  the  fact  that  the  company  was  out  of  existence  before 
,  the  note  sued  on  bcciuiic  due,  where  it  appears  that  the  company  was  In 
existence  at  the  time  when  the  statute  required  a  report  to  be  filed, 
and  that  default  occurred  by  reason  of  failure  to  file  such  report  for  tlie 
next  year  after  the  creation  of  the  indebtedness. 
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T.  AjfswKR— Ambkdment  at  Tbiai.— Suhpwse. 

Permission  to  amend  an  answer  at  trial  was  properly  refused  where 
plalutifiT's  attorney  made  oath  that  be  had  prepared  the  case  for  trial 
on  the  answer  as  served,  and  was  not  prepared  to  meet  proof  wbicb 
•uch  amendment  might  permit  defendant  to  offer. 

&  Same— Co-Dirbctor'8  Right  to  Rbcoveb. 

In  an  artlon  to  recover  a  coi-porate  debt  from  a  director  under  Laws 
1S;)2,  c.  GS8,  §  30  (Stock  Corporation  Law),  making  directors  of  stock 
corporations  liable  for  corporation  debts  In  case  of  failure  to  file  annual 
rt'ports  as  required,  the  fact  that  plaintiff  is  a  co-director  with  defendant 
does  not  affect  defendant's  liability. 

9.  Samk— Plaintipp's  Liability  to  Defendant  in  Sbparatb  Action — TansT 
Jj'iiND—  Unascehtained  Intehest. 

Whfere  plaintiff  sued  to  rebover  a  corporate  debt  for  which  defendant 
bad  become  liable  as  director  by  failure  of  the  corporation  to  file  an 
unuual  report  as  re<iulred  by  Laws  1892,  c.  (588,  f  30  (Stock  Corpora- 
tion I>aw),  plaintiff's  right  to  recover  was  not  affected  by  the  fact  that. 
In  an  action  brouKbt  by  the  defendant  and  others  against  plaintiff  as 
trustee,  an  Interlocutory  Judgment  had  been  rendered  appointing  a  ref- 
eree to  take  the  account  of  the  plaintiff  as  trustee,  and  directing  plain- 
tiff to  pay  to  defendant  his  proportionate  shace  of  the  trust  fund  when 
that  proportion  should  be  ascertained. 
McLaugliliu,  J.,  dissenting. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Hyman  H.  Ginsburg,  as  trustee,  against  Arend  H.  Von 
Seggern.  From  a  judgment  in  favor  of  plaintiff,  defendant  appeal*- 
Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  McLAUGHLEN, 
and  PATTERSON,  JJ. 

Edward  W.  S.  Johnston,  for  appellant. 
Benjamin  Tuska,  for  respondent. 

PATTERSON,  J.  This  cause  was  tried  by  the  court  without  a 
jury,  and  resulted  in  a  judgment  for  the  plaintiff,  from  which  an  ap- 
peal is  taken.  The  action  wasT)rOught  to  enforce  the  liability  of  a 
trustee,  under  the  provisions  of  section  30  of  the  stock  corporation 
law,  for  failure  to  file  an  annual  report  of  the  Sehmalz  Cigar-Machine 
Company,  of  which  corporation,  it  is  alleged,  the  defendant  was  a 
trustee  or  director.  It. appeared  that  the  defendant  did  not  file 
either  a  report  of  the  company,  or  the  statement  required  by  the  sec- 
tion referred  to,  to  relieve  him  from  liability.  The  facts  of  the  case 
are  complicated,  and  many  propositions  are  urged  by  the  defendant 
in  his  effort  to  def<-at  the  plaintiff's  cause  of  action.  To  some  of 
those  propositions  no  reference  is  necessary.  I  shall  refer  only  to 
those  which  seem  to  require  serious  consideration. 

It  is  alleged  in  the  corajdaint  that  the  indebtedness  of  the  corpora- 
tion upon  which  the  action  is  foun(l<'d  arises  upon  a  promissory  note 
dated  March  31,  1890,  made  by  the  Schmalz  Cigar-Machine  Company, 
payable  on  or  before  the  27th  day  of  May,  1894,  to  the  order  of  John 
E.  Sclimalz,  for  $5,000,  which  note  was  afterwards,  for  value,  as- 
signed and  transferred  by  John  E.  Schmalz  to  the  jilnintiff.  It  is 
furtiier  alleged  that  the  plaintiff  by  an  agreement  in  writing  dated  the 
27tb  day  of  Maj,  18Si),  made  between  himself  and  other  persons,  was 
constituted  the  depository  of  a  fund  amounting  to  ?20,000,  which 
fond  he  was  to  hold  for  the  benefit  of  certain  persons  referred  to  in 
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the  agreement;  that  the  Schmalz  CSgar-Machine  Company  was  a 
domestic  corporation;  that  the  defendant  was  an  incorporator,  and 
immediately  after  the  incorporation  became  a  director  or  trustee  of 
the  company,  and  accepted  that  office;  and  that  at  the  time  of  the 
creation  of  the  indebtedness  mentioned,  and  afterwards,  he  contin- 
ued to  act  as  a  director  and  trustee,  and  still  continues  so  to  act.  It 
is  further  averred  that  the  corporation  never  made  and  filed  a  report 
as  required  by  law,  but  failed  to  make  and  file  such  report  for  any 
year  or'  at  any  time  during  the  period  of  its  incorporation,  and 
that  the  defendant  had  not  caused  the  same  to  be  filed  on  behalf  of 
the  company;  that  by  reason  of  such  failure  and  default  the  defend- 
ant, by  force  of  the  statute,  became  liable  to  the  plaintiff  for  the 
amount  of  the  note  aforesaid,  as  indebtedness  of  the  company.  Tliat 
note  is  now  part  of  the  trust  fund.  The  answer  of  the  defendant 
denies  the  allegation  of  the  complaint  concerning  his  directorship  or 
trusteeship,  and  also  the  allegations  relating  to  the  failure  to  make 
and  file  a  report.  It  appears,  however,  by  the  evidence  that  the  de- 
fendant was  a  director  before  the  time  at  which  the  note  above  men- 
tioned was  given,  and  that  no  one  ever  succeeded  him  in  his  office  of 
director;  and  it  also  api)ears  by  a  certificate  of  the  secretary  of  state 
that  no  report  of  the  condition  of  the  Schmalz  Cigar-Machine  Com- 
pany was  ever  filed  after  the  year  1890,  or  that  any  statement  was 
ever  filed  by  the  defendant  to  exonerate  him  from  liability  for  the 
failure  to  file  a  report.  There  are  many  separate  defenses  set  up  in 
the  answer  and  claims  by  way  of  set-off  or  counterclaim,  but  the  only 
questions  in  my  judgment  requiring  consideration  relate  to  the  plain- 
tiff being  entitled  to  recover  in  consequence  of  the  alleged  insuf- 
ficiency of  the  complaint  as  stating  a  cause  of  action,  to  the  right  of 
the  plaintiff  to  recover  in  view  of  the  situation  of  the  parties,  as  that 
situation  will  be  presently  referred  to,  and  to  the  effect  of  the  pen- 
dency of  another  action  between  these  parties  and  others  in  which 
an  interlocutory  judgment  has  been  entered. 

The  first  inquiry,  relating  to  the  suflBciency  of  the  complaint,  arises 
upon  a  motion  made  at  the  beginning  of  the  trial,  and  before  any 
proof  was  taken,  to  dismiss  the  complaint  There  were  many 
grounds  upon  which  that  motion  was  made,  but  the  substantial  one 
is  that  the  plaintiff  failed  to  allege  the  original  indebtedness  for 
which  the  note  was  given,  or  how  or  when  contracted,  or,  in  other 
words,  that  the  original  consideration  for  the  note  should  have  been 
pleaded;  that  consideration,  if  any,  being  the  substantial  indebted- 
ness, and  the  note  being  merely  the  evidence  thereof.  The  allega- 
tion of  the  complaint  is  that  the  Schmalz  Cigar-Machine  Company  be- 
came and  still  is  indebted  to  this  plaintiff  as  follows:  That  on  or 
about  the  31st  day  of  March,  1890,  the  said  Schmalz  Cigar-Machine 
Company  made,  executed,  and  delivered  its  promissory  note  wherein 
atul  whereby  it  promised  to  pay  on  or  about  the  27th  day  of  May, 
].^;)4.  to  the  order  of  John  E.  Schmalz,  $5,000,  at  the  Chatham  Nation- 
al Dank,  in  the  city  of  New  York,  for  value  received,  with  interest  at 
0  per  cent.,  payable  quarterly.  It  is  objected  that  it  is  not  alleged 
to  whom  the  note  was  made,  executed,  and  delivered.  There  is  no 
force  in  this  objection.    The  avenneat  that  a  bill  or  note  was  made 
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or  drawn  includes  the  idea  of  delivery.  Daniel,  Neg.  Inst.  (4th  Ed) 
§  63;  Peets  y.  Bratt,  6  Barb.  662;  Keteltas  v.  Myers,  19  N.  Y.  232; 
Prindle  v.  Caruthers,  15  N.  Y.  425;  Odell  v.  Clyde,  38  Ap{K  Div,  333, 
57  N.  Y.  Supp.  126.  But,  if  any  defect  existed  in  the  allegations  as 
to  the  making  and  delivery  of  the  note,  it  is  effectually  remedied  by 
the  subsequent  allegation  "that  thereafter  the  said  John  E.  Schmalz, 
for  value  received,  duly  assigned  and  transferred  all  his  right,  title, 
and  interest  in  and  to  said  note  to  the  plaintiff  herein,"  Prom  this 
allegation  it  appears  that  Bchmalz  indorsed  the  note,  and  that  he  de- 
livered it  to  the  plaintiff.  The  allegation  is  in  exact  conformity  to 
the  fact  proved,  and  for  all  purposes  of  the  action  is  suflBcient.  It 
shows  title  to  the  note  in  the  plaintiff,  who  does  not  seek  to  establish 
liability  against  an  indorser,  nor  claim  title  by  indorsement. 

We  are  thus  brought  to  the  objection  that  there  was  no  allegation 
of  any  original  indebtedness  of  the  company  either  to  Schmalz  or  the 
plaintiff;  that  the  allegation  that  the  Schmalz  C3igar-Machine  Com- 
pany became  and  still  is  indebted  to  the  plaintiff  is  but  a  conclusion 
of  law;  that  the  defendant,  if  liable,  is  only  liable  for  the  debts  of  the 
comjMiny,  not  for  its  note.  I  do  not  think  we  are  required,  upon  this 
record,  to  dispose  of  this  appeal  upon  the  question  of  the  sufficiency 
of  the  allegation  of  the  complaint  respecting  the  existence  of  an 
original  indebtedness,  separated  from  the  claim  arising  on  the  note, 
as  it  has  been  called.  Even  if  the  complaint  were  insufficient  In  that 
regard,  the  defect  was  supplied  by  proof  furnished  by  the  plaintiff  to 
the  effect  that  the  creation  of  the  debt  and  the  execution  and  de- 
livery of  the  note  were  simultaneous,  and  parts  of  one  and  the  same 
transaction.    The  plaintiff  testified  as  follows: 

"After  this  note  was  made  and  delivered  to  John  E.  Schmalz,  he  Indorsed 
the  same  and  transferred  It  to  me  ae  trustee,  and  I  paid  him  $5,000  at  the 
time.  I  paid  this  $5,000  out  of  the  trust  moneys  deposited  with  me  under 
the  agreement  Exhibit  B.  This  transaction  took  place  on  the  same  day 
the  note  was  delivered  to  Schmalz." 

It  also  appeared  by  a  resolution  of  the  trustees  of  the  Schmalz 
Cigar-Machine  Company  passed  the  10th  of  March,  1890,  "that  the 
treasurer  of  the  company  be  empowered  and  authorized,  and  he  is 
hereby  empowered  and  authorized,  to  borrow  the  sum  of  f 5,000  for 
the  period  of  three  years,  at  the  rate  of  six  per  cent,  per  annum." 
It  also  appeared  from  the  minutes  of  the  company  that  on  March  29, 
185)0,  the  secretary  reported  that  John  E,  Schmalz  had  offered  to  loan 
the  company  $5,000  on  a  note  beai'ing  6  per  cent,  interest,  payable 
on  May  27,  1894,  and  on  motion  the  treasurer  was  requested  to  bor- 
row the  money  from  Mr.  John  E.  Schmalz  on  the  above  condition,  and 
further  that  the  loan  was  made  and  the  |5,000  procured  upon  the  note 
thus  authorized  to  be  given  by  the  company.  I  do  not  find  that  any 
specific  objection  was  taken  to  the  admission  of  this  evidence,  but 
only  an  objection  to  the  allowance  of  the  note  in  evidence;  and  that 
objection  was  taken  and  passed  upon  before  the  evidence  of  the  con- 
sideration came  into  the  case,  and  was  not  broad  enough  to  cover  the 
proof  of  the  consideration  for  which  the  note  was  given.  Therefore 
it  must  be  held  that  if  the  allegations  of  the  complaint  were  insuffi- 
cient the  defect  was  fully  supplied  by  proof  of  the  original  consider- 
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titioa  of  the  note,  namely,  money  boiroWed  for  and  used  by  the 
Schmalz  Cigar-Macliiue  Company. 

It  is  further  claimed  by  the  defendant  that  tbe  e<Muplaint  vfaa  in- 
sufficient because  it  failed  to  set  up  that  a  judgment  had  been  ob- 
tained against  the  corporation,  and  an  execution  returned  unsatisfied 
thereon.  But  this  objection  is  unavailing.  Bose  v.  Cbadwick,  9  App. 
Div.  311,  4:1  N.  Y.  Bupp.  190;  Manufacturing  Co.  v.  Beamer,  14  App. 
Div.  408,  43  N.  Y.  Supp.  1027. 

It  is  further  urged  that  tbe  defendant  is  not  liable  as  a  director, 
because  the  indebtedness  of  the  company  was  not  to  be  paid  witliin 
one  year  from  the  time  at  which  it  was  contracted.  There  is  noth- 
ing in  the  statute  which  gives  force  to  such  an  objection.  The  cor- 
poration was  organized  under  chapter  40  of  the  Laws  of  1S4S,  and  the 
liability  of  the  trustees  for  failure  to  file  the  anuual  report  was  fixed 
by  section  12.  In  that  section  nothing  is  said  about  the  time  the 
debt  should  run  before  maturity  or  otherwise,  but  the  trustees  are 
made  liable  for  all  debts  of  the  company  existing  at  the  time  of  the 
failure  to  file  a  report,  and  for  all  contracted  before  the  filing  of  a 
report.  Section  24,  which  creates  a  liability  on  the  part  of  stockhold- 
ers generally  for  debts  of  the  company,  does  contain  a  provision  lim- 
iting the  time  to  one  year,  but  it  has  no  application  to  such  a  case 
as  tiiis.  Tlie  law  of  1848  was  repealed  by  the  codification  of  the  cor- 
poration laws  in  1890  and  1892.  Section  30  of  chapter  088,  Laws  1892 
(Stock  Corporation  Law),  fixes  the  liability  of  directors  for  failure  to 
file  an  annual  report,  and  contains  no  provision  as  to  time,  except 
that  the  liability  is  for  all  debts  of  the  corporation  then  existing,  and 
for  all  contracted  before  such  report  is  made, — substantially  the  same 
provision  as  that  contained  in  the  act  of  1848.  It  contains,  however, 
the  superadded  provision  that  a  director  may  exonerate  himself  from 
liability  by  filing  a  certificate  in  the  form  and  manner  therein  pro- 
vided. 

It  is  further  objected  that  the  complaint  did  not  allege  directly 
that  the  defendant  was  a  stock  corporation  other  than  a  moneyed 
corporation,  and  does  not  allege  in  terms  that  the  company  was  a 
stock  corporation.  There  is  no  force  in  this  objection.  The  com- 
plaint allege*  that  the  company  was  organized  under  the  general 
manufacturing  act  of  1848,  and  sets  forth  the  object  for  which  it  was 
incorporated,  as  stated  in  its  certificate  of  incorporation.  That  is 
sufficient.  Bank  v.  Keim,  52  App.  Div.  135,  64  N.  Y.  Supp.  1070. 
But  in  addition  to  this  tbe  defendant  shows  in  his  answer  that  tbe 
company  is  in  effect  a  stock  corporation,  when  he  alleges  that  he  is 
the  owner  of  2G  shares  of  the  capital  stock  of  the  said  Schmalz  Cigar- 
Machine  Company.  This  is  an  admission  of  the  fact  that  the  com- 
pany is  a  stock  corporation. 

At  the  close  of  the  plaintiffs  case  tbe  motion  to  dismiss  was  re- 
newed upon  all  the  grounds  stated  on  the  opening,  and  very  many  oth- 
ers. The  motion  was  again  denied,  as  was  also  one  to  amend  the  an- 
swer, to  both  of  which  exceptions  were  taken.  I  do  not  think  there 
was  any  merit  in  eillier  of  those  motions.  The  uncontradicted  evi- 
dence show  s  that  the  note  was  given  for  a  bona  fide  debt  of  the  com- 
pany, and  that  it  had  the  benefit  of  the  avails  of  it 
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It  was  claimed  that  the  conlpanj  was  out  of  existence  at  the  time 
the  note  became  due,  which  was  not  proved;  but,  if  that  be  true,  it 
would  act  relieTe  the  defendant  from  liabilitj.  The  existence  of  the 
company  at  the  time  the  note  became  due  is  immat^ial.  If  the  com- 
Ijany  was  in  existence  at  the  time  when  the  statute  required  a  state- 
ment to  be  filed,  and  default  occurring  by  failing  to  file  an  annual  re- 
port for  the  next  year  after  the  creation  of  the  indebtedness,  the 
liability  of  all  the  directors  then  in  ofiSce  became  fixed.  Lee  v.  Jacob, 
ii8  App.  Div.  531,  56  N.  Y.  Bupp.  645.  Here  the  indebtedness  waa 
created  in  March,  1890.  It  appears  that  not  only  was  no  report  filed 
in  January,  1891,  but  no  reiwrt  was  ever  filed  by  the  company;  nor 
did  the  defendant  ever  make  and  file  a  certificate  which  would  exon- 
erate him  from  liability.  That  latter  fact  is  admitted  by  the  answer. 
It  appears  by  the  undisputed  evidence  that  the  company  was  in  ex- 
istence in  January,  1891 ;  for  the  plaintiH  testifies  that  a  meeting  was 
held  on  January  12th.  It  does  not  appear  in  the  record  by  any  direct 
testimony  that  the  company  had  ceased  to  exist  when  tiie  note  be- 
came due.  Evidence  of  such  fact  was  excluded  on  the  ground  that 
no  such  defense  was  pleaded.  A  motion  was  then  made  to  amend 
the  answer  by  inserting  an  allegation  to  the  effect  that  the  organiza- 
tion of  the  company  was  abandoned  at  the  end  of  the  year  1890,  and 
that  the  company  had  exercised  no  acts  of  ownership  over  property 
and  had  done  iio  business  from  the  end  of  the  year  1890.  The  evi- 
dence was  properly  excluded,  and  the  motion  to  amend  the  answer 
was  properly  denied;  the  plaintiff's  attorney  swearing  that  he  had 
prepared  the  case  for  trial  on  the  answer  as  served,  and  was  not  pre- 
pared to  meet  any  proof  which  such  an  amendment  at  this  time 
would  or  mjght  permit  the  defendant  to  offer. 

It  is  also  contended  by  the  appellant  that  the  plaintiff,  being  a 
director  of  the  company,  could  not  enforce  the  statutory  liability 
against  a  co-director;  but  it  has  been  held  that  it  is  immaterial 
whether  the  derivation  of  the  debt  was  originally  in  favor  of  a  di- 
rector, as  creditor,  or  not.  Cornell  v.  Eoach,  101  N.  Y.  373,  5  N.  E. 
52;  Morgan  v.  Hedstrom,  164  N.  Y.  224,  58  N.  E.  26.  But  this  plain- 
tiff ceased  to  be  a  director  on  June  3,  1890,  when  a  new  board  was 
elected,  so  that  when  the  default  next  after  the  creation  of  the  debt 
occurred  the  plaintiff  was  not  a  director, — the  default  having  occurred 
in  January,  1891, — and  his  trusteeship  of  the  ?20,000  trust  was  in- 
dependent of  any  other  trusteeship. 

There  was  introduced  in  evidence  on  the  trial  of  this  cause  a  judg- 
ment roll  in  an  action  brought  by  this  defendant  and  one  Hencke 
relating  to  the  $20,000  trust  fund  of  which  the  plaintiff  is  the  trus- 
tee, and  by  that  judgment  it  was  determined  that  the  plaintiff  must 
account  to  the  defendant  and  others  for  that  trust  fund.  It  was  an 
interlocutory  judgment,  in  and  by  which  a  referee  was  appointed  to 
take  the  account  of  the  plaintiff  as  trustee,  and  proof  of  the  amount 
of  shares  of  stock  now  held  by  the  defendant  and  another  person,  and  • 
directing  that  the  plaintiff  pay  to  the  defendant  or  his  assigns  his 
proportionate  share  of  the  money  upon  certain  conditions.  The  con- 
tention of  the  defendant  seems  to  be  that  he  should  not  be  required 
to  pay  to  the  plaintiff  the  amount  due  upon  the  note  or  inatrument. 
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the  basis  of  the  plaintiff's  claim,  for  the  reason  that  he  would  be  at 
once  entitled  to  receive  back  the  amount  paid  after  an  accountiiig  in 
his  action  against  the  plaintiff,  or  that  he  should  be  allowed  to  set  off 
or  counterclaim  against  the  plaintiff's  demand  the  amount  of  his  un- 
ascertained interest  in  the  trust  fund.  But,  as  said  before,  the  judg- 
ment in  that  action  is  only  an  interlocutory  one,  and,  from  all  that 
appears,  no  accounting  has  been  had  under  it;  and  there  is  no  proof 
that  the  defendant's  share  of  the  trust  fund  is  greater  than,  or  was  as 
great  as,  the  amount  now  sought  to  be  collected  from  him.  There  is 
no  determination  in  that  judgment  of  the  amount  of  his  share  in  that 
fund,  and  if  there  were  it  would  not  result  that  the  defendant  should 
be  allowed  to  set  off  his  share  against  this  claim;  the  condition  and 
amount  of  the  fund  in  the  hands  of  the  plaintiff  not  being  known,  and 
it  not  appearing  what  other  persons  are  entitled  to  receive  parts  of 
that  fund.  The  defendant's  contention  that  he  has  an  offset  or  coan- 
terclaim  cannot  prevail.  Fera  v,  Wickham,  135  N.  Y.  223,  31  N.  E. 
1028,  17  L.  R.  A.  456. 

The  foregoing  observations  cover  all  the  material  matters,  in  my 
opinion,  necessary  to  be  considered  on  this  appeal ;  and  from  them  it 
follows  that  the  judgment  should  be  afSrmed,  with  costs. 

VAN  BRUNT,  P.  J.,  and  RUMSEY,  J.,  concur.  McLAUGHUN, 
J.,  dissents. 


PARISH  et  al.  V.  NEW  TORK  PRODUCE  EXCEtANGB  et  al 

(Supreme  Court,  Appellate  Division,  First  Department.    April  4,  1901.) 

CoRPOBATioNs— By-Laws— Vested  Right  op  Member  iw  Gratditt  Fdkd. 

Under  a  charter  authorizing  a  corporation  to  make  provision  for  the 
widows  and  families  of  deceased  members,  and  providing  that  a  fund 
should  be  raised  by  assessments,  to  be  paid  to  the  widow  and  children, 
next  of  kin,  etc.,  of  deceased  members  In  such  manner  as  the  by-laws 
should  prescribe,  a  by-law  authorizing  the  conversion  of  accumulated 
funds  Into  cash,  and  Its  distribution  among  the  subscribing  members,  is 
beyond  the  scope  of  the  corporate  power,  and  invalid,-  though  the  by-laws 
provided  that  they  could  be  "altered  or  amended"  by  a  two-thirds  vote  of 
the  board  of  managers  if  ratified  by  a  majority  of  the  members. 

Appeal  from  judgment  on  report  of  referee. 

Suit  by  Consider  Parish  and  others  against  the  New  York  Produce 
Exchange  and  others,  as  trustees  of  the  Gratuity  Fund  of  the  New 
York  Produce  Exchange.  From  a  judgment  entered  on  the  report  <rf 
a  referee  declaring  void  an  amendment  to  the  by-laws  of  the  de- 
fendant the  New  York  Produce  Exchange,  and  enjoining  the  de- 
fendants the  trustees  of  the  gratuity  fund  from  carrying  out  its 
provisions,  defendants  appeal.    AflBrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN,  INQRAHAM, 

and  Mclaughlin,  jj. 

Al)el  E.  Blackmar,  for  appellants. 
Charles  F.  Brown,  for  respondents. 

O'BRIEN,  J.  This  action  was  brought  in  behalf  of  the  plaintifb 
and  all  others  interested  in  the  so-caUed  "gratuity  fond"  of  the  New 
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York  Produce  Exchange  in  like  situation  to  have  an  amendment  to 
by-law  57  of  the  said  New  York  Produce  Exchange  declared  null 
and  void,  and  to  restrain  the  exchange  and  the  defendant  trustees 
of  the  fund  from  distributing  such  fund  among  the  members,  as 
provided  in  and  by  the  said  amended  by-law.  The  action  affects  the 
rights  and  interests  of  nearly  3,000  members  of  the  exchange,  which 
is  a  domestic  corporation  originally  incorporated  by  chapter  350  of 
the  Laws  of  1862  by  the  name  and  style  of  the  New  York  Commer- 
cial Association,  for  the  purposes,  as  declared  in  the  act,  of  incul- 
cating just  and  equitable  principles  in  trade;  to  establish  and  main- 
tain uniformity  in  commercial  usages;  to  acquire,  preserve,  and 
disseminate  valuable  business  information;  and  to  adjust  contro- 
versies and  misunderstandings  between  persons  engaged  in  business, 
and  with  power  to  make  all  proper  and  needful  by-laws  not  con- 
trary to  the  constitution  and  laws  of  the  state  of  New  Yorit  or  of 
the  United  States.  By  chapter  30  of  the  Laws  of  1867  the  name  of 
the  corporation  was  changed  to  New  York  Produce  Exchange.  The 
plaintiff  Woolsey  has  been  a  member  of  the  corporation  ever  since 
it  became  a  produce  exchange,  and  the  plaintiff  Consider  Parish  since 
1872.  The  plaintiff  Ellen  Parish  is  the  wife  of  Consider  Parish, 
and  as  to  her  the  complaint  was  dismissed  on  the  ground  that  she 
had  no  present  interest  in  the  gratuity  fund.  The  by-laws  of  the 
exchange  have  at  all  times  contained  a  provision  that  they  could 
not  be  altered  or  amended  unless  the  proposed  alteration  or  amend- 
ment "has  been  approved  by  a  vote  of  two-thirds  of  the  board  of 
managers,  and  ratified  by  a  majority  vote  of  the  members  voting 
by  ballot  at  an  election  held  for  the  purpose."  In  April,  1881,  a 
resolution  was  passed  by  the  board  of  managers  requesting  the  presi- 
dent to  appoint  a  special  committee  of  seven  to  consider  a  system 
of  life  insurance.  The  resolution  was  adopted,  and  a  committee 
duly  appointed,  and  in  January,  1882,  it  reported  a  proposed  amend- 
ment to  the  charter  of  the  corporation  and  certain  by-laws  provid- 
ing for  what  is  called  a  "system  of  gratuity."  The  report  declared 
that  the  system  will  be  "applicable  to  our  present  membership,  and 
in  which  it  will  be  entirely  optional  with  them  to  participate;  but 
contemplates  an  amendment  to  our  charter,  making  it  an  integral 
part  of  our  exchange  to  which  all  becoming  members  thereafter 
must  necessarily  subscribe."  The  proposed  amendments  to  the  by- 
laws consisted  of  a  new  section  and  additions  to  other  sections. 
These  proposed  amendments  were  duly  adopted  by  the  board  of 
managers,  were  thereafter  adopted  by  ballot  at  a  meeting  called 
for  the  purpose,  to  take  effect  after  the  proposed  amendments  to 
the  charter  should  be  obtained.  In  March,  1882,  the  proposed  amend- 
ment to  the  charter  was  enacted  by  the  legislature  (chapter  36,  Laws 
1882),  by  which  there  was  added  to  the  enumerated  "purposes  of  the 
corporation"  the  following,  "and  to  make  provision  for  the  widows 
and  families  of  deceased  members" ;  and  immediately  after  the  clause 
granting  the  power  to  enact  by-laws  the  following  provision  was 
made: 

"Sucb  present  members  of  said  corporation  as  shall  ag^ree  thereto,  and  all 
persons  who  shall  hereafter  Join  said  corporation,  may  be  assessed  such  sum 
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as  sball  be  provided  In  the  by-laws  of  said  corporation  apon  the  death  ol  any 
Bucb  member  agreeing  thereto,  or  who  shall  hereafter  Join  said  corporation, 
which  sum,  or  such  portion  thereof  as  the  by-laws  may  provide,  and  sucb 
portion  of  the  surplus  Income  of  said  corporation  as  the  by-laws  may  provide, 
may  be  paid  to  the  widow,  children,  next  of  kin  of,  or  otier  persons  depend- 
ent upon  said  deceased  member,  in  such  manner  as  the  said  by-laws  shall  pre- 
scribe," etc. 

The  by-laws  so  provisionally  adopted  and  put  in  force  after  this 
amendment  of  the  charter  were  in  conformity  to  these  provisions 
of  the  statute.    The  new  section,  which  became  the  flfty-seventh, 
provided  that  "every  present  member  of  the  New  York  Produce  Ex- 
change may,    •    •    •    and  every  future  member  shall,  subscribe  to 
the  plan  for  providing  for  the  families  of  members,  as  hereinafter 
set  forth."    It  prescribed  the  amoant  of  the  assessments;  the  time 
of  payment;  the  amoant  to  be  paid,  based  upon  the  time  of  death 
after  the  adoption  of  the  by-law ;  to  whom  it  should  be  paid,  and  to 
and  for  whose  benefit, — first,  to  the  widow,  should  a  member  die 
leaving  a  widow  and  no  children;    second,  to  the  widow  and  chil- 
dren, if  there  be  both;   third,  to  the  children,  if  children,  and  no 
widow,  be  left;   and,  fourth,  if  neither  children  nor  widow  oe  left, 
then  to  the  next  of  kin.    It  created  a  board  of  trustees,  to  be  known 
as  ''the  trustees  of  the  gratuity  fund,"  for  the  managemept  and  dis- 
tribution of  the  fund  and  the  execution  of  the  provisions  of  the  by- 
laws, and  prescribed  the  mode  of  their  election  and  terms  of  office ; 
and  the  otlier  amendments  to  the  by-laws  were  in  harmony  with  and 
for  the  purpose  of  carrying  out  the  provisions  relating  to  the  sys- 
tem of  gratuity  so  established.    Between  its  adoption  and  January, 
1900,  this  by-law  was  from  time  to  time  amended,  if  not  with  the 
vo-operation  of  the  plaintiffs,  at  least  with  their  acquiescence  and 
ratiiication.    But  such  amendments  have  done  no  more  than   to 
refiulate  the  mode  of  assessments  and  other  details  of  the  manage- 
ment and  disposition  of  the  fund,  and  prpvide  for  its  final  applica- 
tion to  the  puriMjses  for  which  it  was  created.    In  January,  1900, 
at  a  meeting  duly  called  and  held  for  such  purpose,  an  amendment 
to  section  57  of  the  by-laws  was  adopted  by  a  majority  of  the  mem- 
bers in  conformity  with  the  rule  prescribed  by  the  by-laws  for  the 
adoption  of  amendments.    By  this  amendment  Tery  radical  and  na- 
terial  changes  are  made,  and  it  is  provided,  among  other  things, 
that  "the  trustees  of  the  gratuity  fund  shall  convert  the  present 
accumulated  fund  into  cash,  and,  after  paying  therefrom  all  ex- 
penses, including  those  caused  by  this  modification  of  the  gratuity 
system,  shall  distribute  the  same  among  the  subscribing  membere 
as  the  cl.TRs  may  be  constituted  on  February  1,  1900,  in  accordance 
with  their  just  and  equitable  rights."  .  It  then  provides  that  no  por- 
tion of  the  surjilus  income  of  the  exchange  shall  thereafter  be  paid 
into  the  gratuity  fund,  as  had  theretofore  been  done,  but  permits 
such  portion  of  the  surplus  as  the  board  of  managers  may  deter- 
mine to  be  used  in  the  purchase  and  retirement  of  membersliip  cer- 
tiflciitos,  and  that  the  membership  represented  by  the  certificates 
so  imiiliiisid  and  retired  shall  thereupon  terminate,  and  all  inter- 
ests of  the  meuibers  iu  whose  name  such  certificate  stood,  and  in 
the  case  of  death  all  claims  of  widow,  children,  and  next  of  kin  shall 
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It  is  thns  apparent  that,  in  addition  to  an  entire  change  in  the 
basis  of  assessments,  a  leduction  in  the  amount  of  the  gratuity,  and 
other  important  changes,  this  by-law  talces  the  fnnd  already  accumn- 
lated,  amounting  to  about  $750,000,  fro  the  widow,  children,  next 
of  kin,  and  others  dependent  upon  a  ileceased  member,  and  dis- 
tributes it  to  the  subscribing  members  themselves,  and  contem- 
plates the  ultimate  discontinuance  of  the  gratuity  system.  The 
plaintiffs  Consider  Parish  and  Woolsey  voted  against  this  amend- 
ment, and  neither  has  ratified  nor  acquiesced  therein,  but  both  re- 
fuse to  be  bound  thereby,  and  bring  this  action,  allying  that  the 
said  amendment  will  deprive  the  plaintiffs  of  their  vested  rights 
and  interests  in  and  to  the  gratuity  fund  and  in  and  to  the  plan 
for  providing  for  the  families  of  deceased  members;  that  such  at- 
tempted amendment  is  null  and  void;  and  that  the  defendant  New 
Yoric  lYodnce  Exchange,  and  the  majority  members  thereof,  are  with- 
out power  to  adopt  the  same.  It  appears  that  the  plaintiff  Parish 
has  paid  all  the  assessments  made  upon  his  membership,  and  per- 
formed all  the  oonditi<»tfl  on  his  part;  that  the  assessments  so  paid 
by  him  exceed  the  sum  of  f 2,500;  and  that  the  amount  payable 
to  his  beneficiaries  upon  his  death  is  the  sum  of  |9,823.34.  It  is 
contended  by  the  plaintiffs  that  the  rights  of  the  subscribing  mem- 
bers in  this  fund  exist  by  force  of  a  contract  made  by  each  with 
the  other  members;  that  such  contract  is  inviolable,  and  cannot  be 
altered  or  changed  in  any  material  respect,  except  by  and  with  the 
lonsent  of  all  the  contracting  parties;  tliat  such  contract  is  not 
subject  to  alterations  or  changes  in  its  terms  by  vote  of  a  majority 
of  the  members  of  the  corporation;  and  that  the  amendment  to 
the  by-laws  attempted  to  be  thus  made  in  January,  1900,  violates 
the  contract  obligations  as  originally  created.  The  learned  referee 
before  whom  the  case  was  tried  has  adopted  this  view  of  ]the  case, 
and  rendered  judgment  accordingly.  The  position  of  the  defendants, 
as  we  understand  it,  is  that  the  gratuity  system  exists  in  the  char- 
ter and  by-laws  of  the  exchange,  and  not'in  contract;  that  the  right 
to  alter  and  amend  the  by-laws  is  reserved  to  the  exchange,  acting 
through  a  majority  of  its  members  in  pursuance  of  the  provisions 
of  the  by-laws;  and  that  such  reserved  power  is  broad  enough  to 
authorize  the  alteration  of  the  system  in  the  substantial  and  r^cal 
manner  provided  in  and  by  the  amendment. 

After  careful  consideration  of  all  the  questions  presented  by  the 
briefs  and  argument  of  counsel,  and  an  examination  of  the  authori- 
ties cited  and  relied  upon,  we  have  reached  the  conclusion  that  this 
(■a.se  should  be  decided  and  the  judjjnient  aflimied  upon  a  theory 
of  the  law  differing  from  that  adopted  by  the  learned  referee.  Al- 
thou'ih  concurring  in  the  conclusion  reached  by  him,  we  prefer  not 
to  rest  our  affirmance  of  the  jud^uent  up(m  the  grounds  on  which 
he  bases  his  decision;  nor  shall  we  discuss  the  theory  that  the 
rights  and  liabilities  of  the  suljseribers  to  the  gratuity  system  rest 
in  contract,  for  all  that  could  be  said  in  support  of  that  theory  has 
been  well  stated  by  the  learned  referee.  In  the  view  which  we  take 
of  the  question,  if  it  be  conceded  that  the  gratuity  system  exists 
solely  in  the  charter  and  by-laws  of  the  corporation,  and  that  the 
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tight  to  alter  and  amend  the  by-laws  relating  to  the  system  and 
the  fund  created  under  it  is  reserved  to  the  corporation  acting 
through  a  majority  of  the  members,  it  results,  both  on  principle  and 
authority,  that  this  particul;.i  amendment  of  the  by-laws  is  beyond 
the  scope  of  the  corporate  power  and  is  therefore  illegal  and  void. 
It  is  implied  in  the  charter  of  every  private  corporation  that  the 
majority  shall  have  power  to  make  reasonable  rules  and  regula- 
tions or  by-laws  for  the  government  of  the  company,  and  the  validity 
of  such  by-laws  depends  upon  the  implied  agreement  of  all  the 
shareholders  in  forming  the  corporation,  and  tterefore  any  by-law 
properly  enacted  by  the  majority  is  as  binding  upon  the  members 
of  the  company  as  a  provision  contained  in  the  charter  itself.  Mor. 
Priv.  Corp.  (2d  Ed.)  §  491.  It  follows  that,  without  the  express 
grant  of  power  to  this  corporation  to  alter  and  amend  the  by-laws, 
such  power  would  be  implied;  and,  assuming  that  the  gratuity 
system  is  an  integral  part  of  the  exchange,  as  declared  by  the  re- 
port of  the  conmiittee,  and  within  its  control  acting  through  its 
members,  it  had  power  and  authority  to  enact  by-laws  regulating 
the  administration  of  the  system;  but  such  power,  whether  express 
or  implied,  is  limited  to  such  laws  as  are  in  harmony  with  the  char- 
ter of  the  company,  which  is  its  fundamental  law.  By-laws  which 
are  calculated  to  assist  in  carrying  into  effect  the  purposes  of  the 
company  are  valid,  but  every  by-law  which  is  contrary  to  the  char- 
ter, either  in  its  special  provisions  or  its  main  purposes,  is  unau- 
thorized and  void.  Id.  §  494.  To  hold  otherwise  would  be  to  per- 
mit the  majority  to  effect  an  alteration  of  the  charter,  which  can- 
not be  done  without  the  consent  of  the  legislature  and  of  every 
member  of  the  corporation.  Id.  §  305,  and  cases  there  cited.  The 
extent  and  nature  of  the  power  of  corporations  to  make  and  alter 
by-laws,  and  the  principles  upon  which  the  same  rest,  are  exhaus- 
tively considered  and  discusse^l  in  Kent  v.  Mining  Co.,  78  N.  Y.  159, 
and  it  is  there  said: 

"There  Is  povcer  In  the  charter  to  alter,  amend,  add  to,  and  repeal  at  pleas- 
ure by-laws  before  made.  It  Is  argued  from  this  that  It  was  In  the  power  of 
the  corporate  body  in  due  form  and  manner  to  alter  the  by-law  which  bad 
flxed  the  amount  of  the  capital  stock  and  the  number  and  relative  ralne  of 
the  shares  thereof.  The  power  to  make  by-laws  is  to  make  such  as  are  not 
inconsistent  with  the  constitution  and  the  law;  and  the  power  to  alter  has 
the  same  limit,  so  that  no  alteration  could  be  made  which  would  infringe  a 
right  already  given  and  secured  by  the  contract  of  the  corporation.  Nor  was 
the  power  to  alter,  to  the  extent  of  affecting  the  contracted  relative  value  of 
n  sliare,  reserved  when  the  share  was  sold  to  the  stocl;holder,  so  as  to  enter 
Into  and  form  a  part  of  the  contract  An  alteration  Is  a  pro  tanto  repeal, 
but  no  private  corporation  can  repeal  a  by-law  so  as  to  impair  rights  which 
have  been  given  and  become  vested  by  virtue  of  the  by-law  afterwards .  re- 
pealed. All  by-laws  must  be  reasonable,  and  consistent  with  the  general 
principles  of  the  laws  of  the  land,  which  are  to  be  determined  by  the  courts 
■when  a  case  Is  properly  before  thorn.  •  ♦  •  A  by-law  may  regulate  or 
modlfv  the  constitution  of  a  corporation,  but  cannot  alter  It.  Rex  v.  Cutbush, 
4  Burrows,  220i;  Railroad  Co.  v.  Allerton,  18  Wall.  283,  21  U  Ed.  902.  The 
.ilterntion  of  a  by-law  Is  but  the  making  of  another  upon  the  same  matter. 
Tf  tlie  first  must  be  reasonable  and  in  accord  with  principles  of  law,  so  must 
that  wiiich  alters  It.  If,  then,  the  power  Is  reserved  to  alter,  amend,  or  re- 
peal, and  that  reservation  enters  into  a  contract,  the  power  reserved  Is  to 
pass  reasonable  by-laws  agreeable  to  law.    But  a  by-law  that  will  disturb 
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a  vested  right  la  not  snch  (see  Gray  v.  Bank,  3  Mass.  3&1;  Grant,  Corp.  91); 
and  It  differs  not  when  the  power  to  make  and  alter  by-laws  is  expressly  given 
to  a  majority  of  the  stockholdem,  and  that  the  obno:(lou8  ordinance  Is  passed 
In  due  form." 

An  examination  of  the  case  before  us  in  the  light  of  these  authori- 
ties shows  clearly  that  there  was  no  power  in  the  corporate  body, 
nor  in  a  majority  of  the  members,  to  enact  the  by-law  in  question; 
for  it  not  only  effects  a  direct  change  in  the  charter,  but  is  incon- 
sistent with  the  purpose  for  which  the  gratuity  fund  was  created, 
and  disturbs  the  vested  rights  of  the  members  subscribing  to  the 
system,  and  is  therefore  unreasonable,  and  violates  the  principle 
upon  which  the  power  must  rest.  The  purpose  declared  by  the 
amendment  of  the  charter  of  the  defendant  company  and  the  power 
granted  is  special,  in  no  sense  embraced  in  the  original  purposes 
of  the  company  at  its  organization,  and,  as  set  forth  in  the  statute, 
is  "to  make  provision  for  the  widows  and  families  of  deceased  mem- 
bers." For  this  purpose  the  power  was  given  it  to  provide  a  fund 
by  assessment  upon  such  of  the  then  members  of  the  corporation 
as  should  agree  thereto,  and  all  persons  who  should  thereafter  join 
the  corporation,  as  hereinbefore  set  forth,  for  a  special  and  definite 
purpose,  viz.  to  be  paid  the  widow,  children,  next  of  kin  of,  or  other 
persons  dependent  upon  deceased  members,  in  such  manner  as  the 
by-laws  should  prescribe.  No  other  or  different  purpose  is  men- 
tioned, and  no  power  is  granted  the  corporation  to  make  other  dis- 
position of  the  sums  so  raised;  nor  is  such  power  to  bie  implied. 
We  may  concede  that  the  corporation  had  power,  by  a  majority  of 
its  members,  to  enact  by-laws  regulating  the  details  of  the  gratuity 
system  authorized  by  the  statute,  and  in  harmony  with  the  statute, 
which  is  its  charter;  bat  it  had  no  power  by  such  means  to  alter 
its  constitution,  and  devote  the  fund  raised  under  it  to  a  purpose  for- 
eign to  and  inconsistent  with  the  purpose  declared  by  its  funda- 
mental law,  and  beyond  the  scope  of  the  powers  conferred,  nor  to 
abandon  the  franchise  so  granted.  If  the  lawful  purposes  of  a  cor- 
poration may  thus  be  abandoned  and  violated,  and  the  vested  rights 
of  its  members  destroyed,  no  security  is  to  be  found  for  the  mem- 
bers of  such  companies  against  the  exercise  of  the  will  of  a  majority. 
If  they  may  alter  the  fundamental  law  and  violate  legal  principles 
for  one  purpose,  they  may  for  all,  and  thus  every  right  of  the  mi- 
nority members  could  be  taken  away.  The  original  by-laws  enacted 
by  the  exchange  relative  to  this  fund  contained  provisions  in  entire 
harmony  with  the  charter,  as  did  all  the  amendments  prior  to  the 
one  in  question ;  but  the  latter  is  an  attempt  to  divert  the  gratuity 
fund  from  the  legitimate  purposes  prescribed  by  law,  and  convert 
it  to  the  use  of  the  members  subscribing  to  it.  It  not  only  takes 
the  fund  from  the  beneficiaries  designated  by  law,  viz.  the  widows, 
children,  next  of  kin  of,  or  others  dependent  upon  the  deceased  mem- 
bers, and  abandons  the  purpose  to  make  provision  for  the  widows 
and  families  of  deceased  members,— the  only  lawful  purpose  to  which 
it  can  be  devoted  under  the  charter, — but  it  disturbs  the  vested 
rights  of  the  members  by  unreasonably  and  inequitably  changing 
tlw  basis  for  the  assessments  and  the  amounts  payable  to  tlic  beue- 
60N.T.&— 4» 
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flciaries,  and  provides  a  method  by  which  it  is  evidently  expected 
that  eventually  the  whole  system  will  be  done  away  with  and  aban- 
doned. This,  we  hav6  seen,  may  not  be  done  under  the  pow^  to 
enact  and  alter  by-laws  either  express  or  implied. 

The  considerations  stated  lead  to  the  conclusion  that  the  judg- 
ment should  be  affirmed,  with  costs.    All  concur. 


BUSH  ▼.  CX)L£!B,  C!omptraIler,  et  aL 
(Supreme  Court,  Appellate  Dlrlslon,  First  Department.    April  4,  1901.) 

L  IIuNiGiPAi.  Corporations— JnooMENT  aoaikst  Citt— Keootsbt  of  Moket 
Paid— Action  bt  Taxpatkr— Sdfficienci  of  Compi>aint. 

Laws  1892,  c.  301,  authorizes  a  taxpayer,  for  the  purpose  of  preyenting 
waste,  to  bring  an  action  to  recover  money  inid  by  tbe  cit?  on  a  default 
Judgment  or  a  Judgment  rendered  without  tbe  interpositioii  of  a  proper 
defense.  A  Judgment  against  a  city  for  a  sum  less  than  that  claimed 
was  entered  by  consent  of  the  claimant  and  the  corporatloii  counsel.  IHie 
complaint  in  an  action  by  a  taxpayer  to  vecorer  the  amount  so  paid  al- 
.  leged  that  such  claim  was  Illegal  in  whole  or  In  past,  and  that  the  value 
of  the  water  furnished  by  the  claimant  was  much  less  than  his  claim, 
and  that  defenses  existed  to  such  claim  which  would  reduce  It  to  much 
below  the  judgment.  There  were  no  allegations  of  misconduct  or  collu- 
sion on  the  part  of  the  corporation  counsel.  Held,  that  tbe  complaint  was 
Insufficient,  since  the  allegations  did  not  show  tiatt  the  city  was  not 
Indebted  to  plaintiff  in  a  sum  equal  to  the  Judgment 

9.  Save- CdKCLUBiONS  of  Law. 

The  allegation  that  there  existed  defenses  to  such  claim  which  would 
reduce  it  below  the  judgment  If  properly  presented  was  an  allegation  of 
a  conclusion  of  law,  and  not  of  fact,  and  hence  inaufficleat  to  sapport  a 
recovery. 

8.   BAME— AUTHORITT  of  CORPORATION  COUNSEL— 6BTTI,Ha«EHT  OF  SUIT. 

Tbe  corporation  counsel  has  authority  to  consent  to  the  rendition  of  a 
judgment  against  tbe  city  without  first  obtaining  the  consent  of  the 
comptroller. 

Appeal  from  trial  term. 

Taxpayer's  suit  by  Irving  T.  Bush  against  Bird  S.  Coler,  as  comp- 
troller of  the  city  of  New  York,  and  others,  to  recover  the  amount 
of  a  judgment  alleged  to  have  been  wrongly  paid  by  the  city.  From 
a  judgment  dismissing  the  comi^aint,  the  plaintiff  appeals.  Af- 
firmed. 

See  53  N.  Y.  Supp.  679,  64  N.  Y.  Supp.  1133,  65  N.  Y.  Supp.  1129. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BUMSEY,  PATTEBSON, 
and  INGBAHAM,  JJ. 

Frederic  B.  Kellogg,  for  appellant. 

Charles  Blandy,  for  respondents  Colw  and  others. 

Franklin  Bien,  in  pro.  per. 

INGRAHAM,  J.  This  case,  as  it  eomes  before  us,  presents  the 
questions  whether  the  facts  alleged  in  what  the  plaintiff  calls  his 
"supplemental  and  amended  comidaint"  are  eufllcieDt  to  constitute 
a  cause  of  action.  To  that  complaint  the  defendant  Gol^  demurred 
upon  tbe  ground  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  as  to  him,  which  demurrer  was  sos- 
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tained,  and  an  interlocatory  judgment  enterea,  with  leave  to  the 
plaintiff  to  serve  an  amended  complaint.  Such  amended  complaint 
not  having  been  served,  the  issues  of  fact  raised  by  the  answers  of 
thp  other  defendants  came  on  for  trial'  at  special  term,  and  the  spe- 
cial term  dismissed  the  complaint  as  to  these  defendants.  By  the 
decision  filed  upon  such  dismissal  it  was  recited  that,  all  the  alle- 
gations of  the  complaint  having  been  duly  admitted,  and  no  proof 
having  been  interposed  by  the  defendants,  or  either  of  them,  and 
the  defendants  having  moved  after  the  plainrtiff's  opening  to  dis- 
miss the  action  on  the  ground  that  the  supplemental  and  amended 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  the  said  defendants,  or  either  of  them,  the  court  found 
as  a  conclusion  of  law  that  the  amended  and  supplemental  com- 
plaint did  not  state  facts  sirfBcient  to  constitute  a  cause  of  action 
against  the  said  defendants,  or  either  of  them,  and  directed  final 
judgment  dismissing  the  complaint;  and  upon  this  decision,  and 
the  decision  sustaining  the  demurrer  interposed  by  defendant  Orfer, 
final  judgment  was  entered,  from  which  the  plaintiff  api)eal8. 

Upon  this  appeal,  therefore,  we  have  presented  the  single  ques- 
tion as  to  whether  the  complaint  alleges  facts  sufficient  to  consti- 
tute a  cause  of  action  against  the  defendants,  or  either  of  them- 
The  action  is  brought  by  a  taxpayer  of  the  city  of  New  York  under 
the  provisions  of  chapter  301  of  the  Laws  of  1892.  The  complaint 
alleges  that  the  defendant  the  New  York  &  Westchester  Water 
Company  made,  in  the  year  1891,  a  contract  or  agreement  with  the 
city  of  New  York  by  which  the  water  company  agreed  to  supi)ly  the 
city  upon  Hart's  Island  with  a  sufficient  quantity  of  water  for  the 
purposes  of  the  said  island  at  a  certain  price  named;  that  the 
water  company  presented  a  claim  to  the  city  of  New  York  for  the 
sum  of  18,098.80,  based  upon  the  allegation  that  the  water  company 
had  supplied  to  the  city  of  New  York  a  quantity  of  water  in  excess 
of  that  required  by  the  terms  of  the  contract,  which  excess  of  water 
was  of  the  reasonable  value  of  the  sum  claimed;  that  the  said  claim 
was  rejected  by  the  said  comptroller,  and  suit  was  brought  upon 
the  said  claim  against  the  city  of  New  York,  to  which  a  defense  was 
interposed ;  that  prior  to  any  decision  of  that  action  or  the  termina- 
tion of  the  trial,  and  on  or  about  January  8,  1898,  the  corporation 
counsel  executed  and  delivered  to  the  plaintiff  in  that  action  an 
offer  to  allow  judgment  to  be  taken  against  the  city  of  New  York 
for  the  sum  of  ?4,000,  without  interest  and  costs;  that  this  offer 
was  accepted  by  the  water  company,  and  judgment  entered  thereon 
against  the  city  for  the  sum  of  f  4,000  in  full  for  all  damages,  interests, 
and  costs  in  the  action ;  that  the  said  settlement  and  offer  for  judg- 
ment was  not  made,  approved,  or  authorized  by  the  defendant  Goler 
as  comptroller  of  the  city  of  New  York,  and  was  made  without  notice 
to  him,  and  the  said  corporation  counsel  was  without  power  to  settle 
said  claim  and  to  execute  and  deliver  said  offer,  except  uxwn  the 
authorization  of  thfe  said  comptroller,  and  that  the  judgment  en- 
tered there<ya  was  wholly  illegal  and  void;  that  the  said  comptroller 
refused  to  pay  said  claim;  that  thereafter  the  said  water  company 
aipplieA  to  the  eourt  for  a  peremptoiy  writ  of  mandamus  directing 
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the  said  comptroller  to  forthwith  pay  said  judgment;  that  the  plain- 
tiff made  an  application  to  the  court  in  this  action  for  an  order 
enjoining  the  payment  of  said  judgment  and  enjoining  the  prosecu- 
tion of  any  proceeding  in  the  said  mandamus  or  otherwise  for  the 
purpose  of  enforcing  said  judgment;  that  the  application  for  such 
injunction  and  the  application  for  the  mandamus  were  beard  to- 
gether, and  thereafter  decisions  were  rendered  granting  the  applica- 
tion for  the  mandamus  and  denying  the  application  in  this  action 
for  the  injunction;  that  a  writ  of  mandamus  was  thereafter  issued 
requiring  the  said  Coler  to  pay  the  said  judgment,  and  that  said 
Coler  was  thereupon  compelled  to  pay  the  said  judgment,  and  did 
pay  the  amount  of  the  same  to  the  defendant  Bien,  the  alleged 
owner  of  the  claim.  The  complaint  then  alleged  that  the  claim  upon 
which  said  judgment  was  entered  is  not  well  founded,  and  is  illegal 
in  whole  or  in  large  part;  that  no  such  quantity  of  vater  as  claimed 
by  the  said  water  company  was  supplied  by  it  in  excess  of  the 
amount  required  by  the  contractor;  that  no  such  rate  as  that  claimed 
by  the  water  company  to  be  the  reasonable  value  of  such  alleged  ex- 
tra water  should,  in  any  event,  be  allowed  as  the  price  thereof,  and 
that  the  reasonable  value  of  any  extra  water  which  may  have  been 
furnished  was  much  less  than  that  claimed  by  said  water  company; 
that  there  exists  a  good  and  sufficient  defense  to  said  claim,  or  to 
a  large  portion  thereof,  which  will  reduce  it  in  any  event,  if  prop- 
erly interposed  and  presented,  to  a  sum  much  below  the  said  sum 
of  $4,000.  And  the  complaint  demands  judgment  against  the  said 
defendant  that  the  said  judgment  entered  in  favor  of  the  New 
York  &  Westchester  Water  Company  be  declared  to  be  illegal,  un- 
just, and  inequitable;  that  the  said  judgment  be  vacated,  set  aside, 
and  opened,  with  leave  and  direction  for  the  city  of  New  York  to 
interpose  and  enforce  all  existing  legal  or  equitable  defenses  to  the 
said  claim  under  the  direction  of  such  person  as  the  court  may,  in 
its  judgment,  order,  designate,  and  appoint;  and  that  the  said  de- 
fendants Bien  and  the  New  York  &  Westchester  Water  Company 
be  adjudged  to  make  restitution  and  return  of  any  and  all  sums 
of  money  received  by  them,  or  either  of  them,  under  and  pursuant 
to  the  said  judgment,  or  the  proceedings  to  enforce  the  same, 
whether  in  the  shape  of  principal,  interest,  costs,  or  ot^ierwise;  and 
that  the  plaintiff  have  such  other  and  further  rdief  as  may  be  just. 
The  statute  (chapter  301,  Laws  1892)  authorizes  a  taxpayer  to  com- 
mence an  action  against  the  officers,  agents,  commissioners,  or  other 
persons  acting  or  who  have  acted  for  and  on  behalf  of  any  municipal 
corporation  to  prevent  any  illegal  official  act  on  the  part  of  said 
officers  or  other  persons,  to  prevent  waste  or  injury  to,  or  to  re- 
store and  make  good,  any  property,  funds,  or  estate  of  such  mu- 
nicipal corporation.  By  this  statute  there  are  two  distinct  causes 
of  action  given  to  the  taxpayer, — the  one  to  prevent  an  illegal  offi- 
<ial  a(;t  on  the  part  of  an  officer,  which  does  not  depend  upon  whether 
such  illegal  act  would  cause  an  injury  to  the  municipal  corporation 
or  not;  the  other  to  prevent  waste  or  injury  to,  or  to  restore  and 
make  good,  any  property,  funds,  or  estate  of  such  municipal  cor- 
poration.   To  maintain  an  action  to  prevent  waste  or  to  compel 
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restoration  when  waste  has  been  committed,  the  plaintiff  must  al- 
lege that  such  waste  or  injury  to  the  funds  or  estate  of  such  cor- 
poration is  either  contemplated  or  has  been  actually  consummated. 
When  the  action  is  brought  to  prevent  an  illegal  official  act,  it  would 
seem  to  follow  that,  if  the  illegal  act  had  been  consummated  before 
an  injunction  was  obtained,  so  that  there  was  no  contemplated  il- 
legal ofQcial  act  which  could  be  enjoined,  there  would  be  no  cause 
of  action.  This  distinction  between  the  two  causes  of  action  con- 
templated by  the  statute  is  recognized  by  the  court  of  appeals  in  the 
case  of  Bush  v.  O'Brien,  164  N.  Y.  205,  58  N.  E.  106.  In  that  case 
the  court  say: 

"The  statute  under  which  this  action  was  brought  authorizes  a  tazpayer- 
to  bring  an  action  to  prevent  waste,  and  also  to  prevent  an  official  illegal  act 
If  the  action  was  based  upon  the  provisions  of  the  statute  to  prevent  waste,'" 
then  it  would  be  necessary  to  show  that  the  city  was  not  Justly  Indebted  la 
the  amount  stated  In  the  Judgment;  for,  if  it  was,  there  could  be  no  wastes 
This  action,  however,  was  brought  under  the  other  provisions  of  the  statute 
to  prevent  an  official  Illegal  act." 

The  statute  further  provides: 

"In  case  the  waste  or  injury  complained  of  consista  in  any  board,  officer 
or  agent  In  any    •    •    •    municipal  corporation,  by  coUuslon  or  other<vlse 

•  •    •    permitting  a  Judgment  or  Judgments  to  be  recovered  against  such 

•  •  •  municipal  .corporation  •  •  ♦  either  by  default  or  without  the  in- 
terposition and  proper  presentation  of  any  existing  legal  or  equitable  defenses. 

•  •  •  the  court  may,  in  its  discretion,  prohibit  the  payment  or  collection 
of  any  such  •  •  •  Judgments  in  whole  or  In  part  and  shall  enforce  the 
restitution  and  recovery  thereof,  It  heretofore  or  hereafter  paid,  collected  or 
retained  by  the  person  or  party  heretofore  or  hereafter  receiving  or  retaining 
the  same,  and  also  may,  in  its  discretion,  adjudge  and  declare  the  colluding 
or  defaulting  official  personally  responsible  therefor,  and  out  of  his  property 
and  that  of  his  tMndsmen,  If  any,  provide  for  the  collection  or  repayment 
thereof,  so  as  to  indemnify  and  save  harmless  the  said  •  •  •  municipal 
corporation  from  a  part  or  the  whole  thereof;  and  In  case  of  a  Judgment  the 
court  may.  In  its  discretion,  vacate,  set  aside  and  open  said  Judgment,  with 
leave  and  direction  for  the  defendant  therein  to  interpose  and  enforce  any 
existing  legal  or  equitable  defense  therein,  under  the  direction  of  such  person 
as  the  court  may.  In  its  Judgment  or  order,  designate  and  appoint" 

To  justify  a  judgment  under  this  provision,  which  authorizes  the 
court  to  decree  restitution  in  case  the  waste  or  injury  complained 
of  is  caused  by  permitting  a  judgment  or  judgments  to  be  recovered 
against  such  municipal  corporations  either  by  default  or  without 
the  interposition  and  proper  presentation  of  any  existing  legal  or 
equitable  defenses,  the  complaint  must  allege  that  such  waste  or 
injury  was  caused  by  the  ofiQcer  of  the  municipal  corporation  against 
whom  the  action  is  brought  permitting  a  judgment  or  judgments 
to  be  recovered  either  by  default  or  without  the  interposition  and 
proper  presentation  of  an  existing  legal  or  equitable  defense;  and 
this  is  recognized  by  the  court  of  appeals  in  the  case  of  Bush  v. 
O'Brien,  supra,  where  it  is  said: 

"If  the  action  was  based  upon  the  provisions  of  the  statute  'to  prevent 
waste,'  then  it  would  be  necessary  to  show  that  the  city  was  not  Justly  in- 
debted In  the  amount  stated  in  the  Judgment;  for.  If  it  was,  there  could  be 
no  waste." 

The  complaint  here  alleges  that  the  entry  of  judgment  was  unau- 
thorized, as  the  offer  upon  which  it  was  entered  was  without  the 
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consent  of  the  comptroller;  bat,  as  that  judgment  has  been  paid  in 
pursuance  of  legal  proceedings  to  enforce  it,  the  only  remedy  that 
tlie  court  could  grant  would  be  to  compel  a  restitution  if  the  facts 
alleged  were  sufScient  to  show  that  there  had  been  waste  or  injury 
to  the  funds  or  property  of  the  city;  and  there  was  no  waste  un- 
less it  appeared  that  the  city  was  not  justly  indebted  in.  the  amount 
of  the  judgment,  for,  as  was  said  in  Bush  v.  O'Brien,  supra,  if  the 
city  was  justly  indebted  in  the  amount  stated  in  the  judgment,  there 
could  be  no  waste.  Ibe  allegation  of  the  complaint  is  that  the 
•claims  upon  which  said  judgment  was  entered  are  illegal  in  whole 
or  in  part;  that  no  such  rate  as  that  claimed  by  the  water  com- 
pany to  be  the  reasonable  value  of  such  alleged  extra  water  would, 
in  any  event,  be  allowed  as  the  price  thereof,  and  the  reasonable 
value  of  the  extra  water  which  may  have  been  furnished  was  much 
less  than  that  claimed  by  the  water  company;  but,  as  the  claim  of 
the  water  company  was,  by  the  judgment  as  entered,  cut  down  more 
than  one-half,  this  was  not  an  alIejj;atioa  that  the  amiouut  for  whicli 
the  judgment  was  actually  entered,  and  which  was  paid  by  the  city, 
was  in  excess  of  the  amount  for  which  the  city  was  justly  liable. 

The  c(Hnplaint  then  alleges  that  "there  exist  good  and  sufficient 
defenses  to  the  said  claim,  or  to  a  large  portion  thereof,  which  will 
reduce  it  in  any  event,  if  properly  interposed  and  presented,  to  a 
sum  much  below  the  said  sum  of  f  4,000."  It  can  hardly  be  claimed 
that  this  is  an  allegation  of  a  fact  which  would  justify  any  re- 
lief. The  allegation  that  there  exist  good  and  sufficient  defenses 
to  the  said  claim  is  a  conclusion  of  law,  and  it  was  for  the  responsible 
law  officers  of  the  city  to  determine  what  defenses  should  be  inter- 
posed, and  how  the  action  should  be  defended.  As  was  said  in  Bush 
V.  O'Brien,  supra: 

"The  corporation  coimsel  has  the  supreme  power  of  determining  the  nature 
of  the  defenses  that  shall  be  interposed  to  an  action  which  shall  be  brought 
thereon." 

Before  a  taxpayer  can  interpose  to  compel  the  restitution  to  the 
city  of  any  of  the  city  money  under  and  in  pursuance  of  any  legal 
proceedinf^s,  facts  must  be  alleged  to  show  that  there  has  been 
waste  or  injury  to  the  property,  funds,  or  estate  of  the  city;  and 
there  is  here  no  allegation  of  a  fact  which,  in  the  absence  of  fraud 
«r  collusion  on  the  part  of  the  officer  of  the  city  whose  duty  it  was 
to  present  such  defeuses,  is  sufficient  to  support  a  finding  that 
waste  or  iujury  had  resulted.  It  would  appear  from  the  allegations 
«f  the  comphiint  that  when  this  judgment  was  entered  an  action 
10  enforce  such  claim  was  on  trial;  and  the  offer  of  judgment  that 
•was  made  would  appear  to  be  an  offer  made  by  the  corporation 
counsel  during  such  trial.  There  is  no  allegation  that  the  evidence 
in  the  case  thus  on  trial  did  not  show  that  the  plaintiff  was  entitled 
to  recover  the  amount  that  the  coi-jwration  counsel  offered  to  allow 
it  to  recover;  and  the  fact  tluit  a  continuance  of  the  trial  and  prose- 
icutiou  of  the  defeusea  of  the  city  would  reduce  the  claim  below 
the  sum  of  $4,000  is  not  an  allegation  of  a  fact  that  the  judgment 
against  the  city  would  have  been  less  than  the  f4,000,  for  this  sum 
of  $4,000  wa£  fixed  as  including  all  interests  and  costs.    There  is 
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nothing  in  the  facts  alleged  which  would  tend  in  the  slightest  de- 
gree to  Impugn  the  good  faith  of  anj  of  the  city  officials  who  had 
to  do  with  the  determination  of  how  much  was  due  upon  this  claim; 
no  fact  alleged  from  which  it  could  be  found  that  there  was  any 
waste  or  injury  to  the  property  of  the  city  by  reason  of  any  of  the 
official  acts  complained  of;  and  no  fact  which  could  be  the  basis 
ot  any  finding  that  those  officials  had  not  acted  in  entire  good  faith, 
and  that  the  result  was  not  as  advantageous  one  for  the  city.  Ad-' 
mitting  every  fact  alleged  in  the  complaint,  and  even  every  conclu- 
sion of  fact  and  law  therein  alleged,  it  seems  to  me  there  is  nothing 
that  could  justify  any  judgment  against  any  of  the  defendants  in 
this  acti«n. 

It  follows  that  the  judgment  appealed  from  must  be  affirmed,  with 
costs. 

RUMSET,  J.  I  concnr  in  the  restdt  reached  by  Mr.  Justice  IN- 
GBAHAM  in  this  case,  and  generally  in  the  \aw  as  stated  therein, 
but  I  cannot  concur  in  that  portion  of  the  opinion  in  which  it  is  sug- 
gested that,  where  the  action  is  brought  to  restrain  an  illegal  offi- 
cial act,  and  it  appears  that  the  act  had  been  consummated  before 
the  injunction  was  obtained,  there  would  be  no  cause  of  action.  I 
do  not  think  that  the  act  should  be  so  limited,  nor  is  it  necessary 
in  this  to  decide  that  question.  The  statute  authprizes  an  action 
to  prevent  an  -illegal  official  act.  It  is  not  limited  in  terms  ,to  a 
contemplated  illegal  act,  and  I  can  conceive  of  cases  where  the  il- 
legal act  may  have  been  done  so  far  as  the  officers  of  a  municipal 
corporation  are  concerned,  and  yet  the  consequences  of  it  may  be 
such  that  a  taxpayer's  action  might  be  necessary  to  prevent  the  evil 
effect  of  such  consequences,  although  they  did  not  amount  to  a  waste 
or  injury  of  the  property  of  the  town.  There  is  nothing  in  the  stat- 
ute, either  expressly  or  by  fair  implication,  which  precludes  the  court 
in  a  proper  case  from  granting  a  mandatory  injunction  requiring  the 
undoing  of  an  official  act  which  has  been  completed,  if  the  welfare 
of  the  municipal  ccHrporation  requires  that  it  be  done.  It  is  not  nec- 
essary in  this  case  to  limit  the  construction  of  the  act  in  the  re- 
gard mentioned,  or  to  pass  upon  that  question,  and  therefore  I 
do  not  concur  with  so  much  of  the  opinion  as  lays  down  the  law 
in  that  regard. 

VA2«f  BRUNT,  P.  J.,  and  PATTERSON,  J.,  concur. 


<34  Misc.  Sep.  328.) 

PEOPLE  ex  rel.  BERKELEY  v.  NEW  YORK  CASUALTY  CO.  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    March,  1901.) 

MARDAMUS— TlTLK  TO   CoRPOHATE   OFFICE. 

One  formerly  holding  the  offlcea  of  secretary  and  director  of  a  corpora- 
tion, who  has  been  deposed  therefrom,  cannot  maintain  mandamus 
against  the  corporation,  nor  attack  the  title  of  a  Buccessor  elected  to  All 
the  offices  formerly  held  by  him,  on  the  ground  that  a  policy  necessary 
by  the  constitution  of  the  corporation  to  bis  holding  such  offices  has  been 
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lllegaHy  canceled  by  It,  and  that  he  baa  been  Illegally  deposed  from  office, 
■where  the  corporation  answers  that  he  never  legally  held  such  offices; 
but  blB  remedy  Is  by  an  action  In  the  nature  of  quo  warranto. 

Application  by  the  people,  on  the  relation  of  Frederick  D.  Berke- 
ley, for  a  writ  of  mandamus  to  the  New  York  Casualty  Company 
and  others.    Motion  denied. 

Homblower,  Byme,  Miller  &  Potter  (William  B.  HornMower  and 
Albert  8.  Bard,  of  counsel),  for  relator. 

Kenneson,  Crain,  Emley  &  Bubino  (Jay  Noble  Emley  and  Thad- 
deuH  D.  Kenneson,  of  counsel),  for  respondents. 

LEVENTRITT,  J.  The  peremptory  writ  of  mandamus  prayed  for 
cannot  be  allowed.  The  undisputed  facts  do  not  establish  a  clear, 
unequivocal  right  to  the  relief  sought.  Issues  of  fact  on  material 
questions  are  raised  by  the  return,  which,  at  best,  would  permit 
the  allowance  of  an  alternative  writ;  but  1  am  satisfied  that  the 
relator  has  mistaken  his  remedy,  and  that  he  must  seek  redress 
by  resort  to  the  code  action  sutstituted  for  the  ancient  quo  war- 
ranto proceedings.  The  relator  claims  that  he  is  still  the  secretary 
and  a  director  of  the  defendant  corporation,  and  asks  that  he  be 
accorded  inspection  of  the  latter's  books  and  papers,  and  be  restored 
to  the  possession  of  those  ofiQces  from  which  he  claims  he  was  illegal- 
ly ousted.  Obviously,  his  right  to  an  inspection  is  involved  in  the  right 
to  ^jold  the  positions  he  claims.  I  do  not  deem  it  necessary  to  enlarge 
upon  the  volume  of  facts,  allegations,  counter  allegations,  afSrma- 
tious,  and  denials  contained  in  the  voluminous  affidavits.  Much  of 
the  matter  is  quite  irrelevant,  and  has  no  bearing  upon  the  merits  of 
this  motion.  Reduced  to  its  lowest  terms,  this  case  resolves  itsdf 
to  this:  The  relator  claims  that  his  policy  was  illegally  canceled, 
and  that  he  was  thereupon  illegally  deposed  and  ousted  as  secretary 
and  director.  It  may  be  conceded  that  the  steps  adopted  by  the 
defendant  corporation  to  rid  itself  of  the  relator  and  certain  asso- 
ciates were,  to  say  the  least,' arbitrary,  and  not  orderly.  But  the  de- 
fendants claim  that  the  relator  was  never  legally  the  secretary,  and 
never  legally  a  director  in  the  defendant  corporation.  If  they  can 
establish  their  claims,  it  will  follow,  first,  that  the  election  of  the 
relator  as  secretary  waa  void.  At  the  time  of  his  election  as  secre- 
tary the  relator  was  not  a  policy  holder,  which  was  in  violation  of 
the  by-laws  and  state  laws  then  in  force,  requiring  directors  to  be 
policy  holders,  and  requiring  the  secretary  to  be  a  director.  It  will 
follow,  secondly,  that  he  was  not  a  director,  inasmuch  as  the  policy 
through  which  he  claims  to  derive  hia  rights  in  the  premises  was 
issued  to  himself  by  himself  at  a  time  when  he  had  no  authority  to 
do  so,  and  because  all  subsequent  acts,  whether  he  was  a  de  jure 
or  a  de  facto  secretary,  are  tainted  with  the  initial  vice.  Other  con- 
siderations are  urged  to  show  that  the  relator  never  legally  stood 
in  any  official  relation  to  the  defendant  corporation,  but  the  issue 
is  sufficiently  presented  by  the  facts  adverted  to.  It  seems  quite 
dear  to  me  that,  whatever  the  relator's  grievance  may  be,  the  ques- 
tion, as  it  now  comes  before  the  court,  involves  a  disputed  title  to 
office,  and  that  the  rights  of  the  respective  parties  must  be  tested  by 
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an  action  of  qno  warranto.  A  saccessor  to  the  relator  has  been 
elected  both  as  director  and  as  secretary.  There  can  be  no  attack 
against  the  present  incumbent  of  both  offices  that  he  has  not  been 
regularly  elected,  and  is  not  at  least  de  facto  director  and  secretary. 
Under  lie  circnmstances,  and  the  relator  having,  on  the  showing  of 
the  return,  no  prima  facie  title  to  the  offices,  he  should,  within  the 
authorities,  be  remitted  to  an  action  of  quo  warranto.  Wood,  Mand. 
196;  People  ex  rel.  Nicholl  v.  New  York  Infant  Asylum,  122  N.  Y.  190, 
25  N.  E.  241,  10  L.  B.  A.  381;  In  re  Gardner,  68  N.  Y.  469;  People 
V.  Dikeman,  7  How.  Prac.  124;  People  v.  Mayor,  etc.,  of  City  of  New 
York,  3  Johns.  Cas.  79.  The  relator  does  not  claim  that  the  writ 
would  try  his  title,  or  confer  title  to  the  office,  but  simply  asks  to  be 
placed  in  his  old  position,  "whatever  it  may  be  worth."  The  court, 
however,  is  not  disposed  to  exercise  the  discretion  vested  in  it,  even 
on  application  for  mandamus,  to  grant  this  extraordinary  writ  where 
it  will  accomplish  nothing.  The  turn  affairs  have  taken  presents  a 
practical  question  to  the  court.  On  the  merits,  a  very  serious  point 
is  raised  whether  the  relator  had,  at  any  time,  any  right  to  the  offices 
he  seeks  to  regain.  In  the  Nicholl  Case,  supra, — 'the  facts  of  which  are 
simUar  to  the  one  at  bar,  and  which  I  regard  as  controlling,  despite 
the  refined  distinctions  invoked  by  the  relator, — a  manager  or  direct- 
or, Quintard  by  name,  who  claimed  to  have  been  illegally  ousted,  was 
met  by  the  counter  allegation  that  he  was  never  legally  elected  to 
the  office.  The  court,  following  In  re  Gardner,  supra,  denied  the 
right. to  a  mandamus,  holding:  "Such  a  mode  of  testing  the  right  to 
the  office  would  be  unusual,  extraordinary,  and  adverse  to  all  rules 
and  precedents  which  the  law  has  established.  •  ♦  ♦  The  prac- 
tical question  •  •  •  in  this  case  is  whether  the  relator  or  Mr. 
Quintard  is  legally  possessed  of  and  entitled  to  the  office  of  manager." 
The  main  cases  relied  on  by  the  relator  I  do  not  find  in  point.  People 
V.  Throop,  12  Wend.  1^,  in  no  wise  involved  the  title  to  office. 
There  the  decision  was  that  if  the  relator,  as  director,  had  a  right  to 
the  inspection  of  the  books  of  the  bank,  mandamus  was  the  appropri- 
ate and  only  remedy.  The  relator  also  cites  People  v.  Steele,  2  Barb. 
397,  a  special  term  decision,  as  the  leading  and  controlling  authority 
in  this  state.  That  case  has  been  several  times  limited,  and  is  not, 
to  my  mind,  in  point.  People  v.  Dikeman,  supra;  People  v.  New 
Y'ork  Post-Graduate  Medical  School  &  Hospital,  29  App,  Div.  245, 
251,  51  N.  Y.  Supp.  420.  There  being  a  recognized  itinerancy  of  the 
priesthood  with  the  right  in  the  bishop  to  appoint  preachers,  and  the 
bishop  having  appointed  one  to  a  Methodist  Episcopal  church  of  his 
conference,  it  was  held  to  be  an  act  of  insubordination  on  the  part 
of  the  trustees  of  the  church  to  refuse  to  accept  him,  and  to  put  an- 
other in  his  place.  On  these  facts.  People  v.  Steele  cannot,  strictly 
speaking,  be  said  to  involve  the  title  to  office  where  there  has  been 
intrusion  under  color  of  right.  The  third  authority  relied  on  is  Rail- 
way-Frog Co.  V.  Haven,  101  Mass.  404.  There,  however,  the  applica- 
tion was  by  the  corporation  itself  to  compel  the  surrender  to  the  law- 
ful officers  of  books  and  papers  held  by  persons  actually,  but  unlaw- 
fully, exercising  the  functions  of  those  offices.  It  was  held  that  quo 
warranto  would  not  lie,  but  the  court  say:    "If  a  petition  for  man- 
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damns  were  literally  in  the  name  and  for  the  benefit  of  a  claimant  ol 
an  oflSce  against  an  actual  incumbent,  the  parties  would  be  left  to 
a  quo  warranto."  That  is  this  case.  I  can  see  notliing  final  resnlt- 
ing  from  an  allowance  of  this  writ  under  the  circninstances  of  this 
case,  and,  even  had  I  discretion  in  the  premises,  I  should  be  disposed 
to  exercise  it  in  favor  of  the  defendants. 
Motion  denied. 


OOUDEIRT  T.  HUERSTEI/  et  aL 
(Snpreme  Coiirt,  Appellate  Dlvlslou,  First  Department    April  4.  1901.) 

1.  Taxation— Lien  oh  Reai.tt 

A  tax  does  not  become  a  Ilea  on  real  estate  untU  tlw  Isiuance  of  a 
tax  warrant. 

2.  8a»e— FoRBCLoanRE  Sale— Liabilitt  op  Pdrchabbr  for  Taxes. 

Code  Civ.  Proc.  {  1676,  reqnlres  an  officer  making  a  foreclosure  sale 
of  land  to  pay  all  taxes  whicb  are  a  lien  on  the  property.  Rule  14,  Sp. 
Term,  Sup.  Ct,  provides  that  a  referee  condactlng  such  sale  shall  annex 
an  estimate  of  taxes,  costs,  etc.,  to  tbe  notice  of  sale,  but  that  an  unin- 
tentional error  will  not  invalidate  the  sale.  A  referee's  notice  of  a  fore- 
closure sale  only  required  the  referee  to  pay  all  taxes  which  were  a  lieu 
at  the  time  of  the  sale,  but  specified  a  certain  sum  as  taxes  to  be  paid 
from  the  proceeds  under  the  erroneous  snpposltiaa  that  the  taxes  for 
the  preceding  year  had  not  been  paid.  Etld,  that  the  purchaser  was  not" 
entitled  to  have  taxes  paid  from  such  proceeds  which  were  not  a  lien  on 
the  property  at  the  time  of  the  sale,  though  they  were  a  lien  thereon 
at  the  time  of  the  execution  of  the  deed. 

Appeal  from  special  term,  New  York  county. 

Suit  by  Frederic  E.  Coudert,  as  tmatee,  against  CaroliBe  Huerstel 
and  others.  From  an  order  overruling  exceptioaa  to  a  referee's  re- 
port, certain  defendants  appeal.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  O'BRIEN, 
and  INGRAHAM,  JJ. 

Martin  B.  Fans,  for  appellants. 
James  Stikcman,  for  respondent. 

_  INGRAHAM,  J,  The  question  presented  is  between  a  purchaser 
at  a  Bale  in  foreclosure  and  the  owners  of  the  equity  of  redemp- 
tion as  to  who  is  to  pay  ?o00.67,  the  taxes  imposed  for  the  year 
1900  upon  the  property  sold  under  the  judgment.  The  premises  were 
sold  on  the  28th  of  August,  1900,  pursuant  to  the  judgment  in  this 
action,  and  were  purchased  by  the  respondent.  The  referee,  in  his 
report  of  sale,  stated  that  he  had  paid  from  the  purchase  money 
certain  taxes  aggregating  $553.27,  leaving  a  surplus  paid  to  the 
city  chamberlain  in  pursuance  of  the  decree  of  $3,273.10.  The  ap 
pellants,  who  were  the  owners  of  the  equity  of  redemption,  and  en- 
titled to  the  surplus,  challenged  the  right  of  the  referee  to  pay 
1500.67,  the  taxes  for  the  year  1900.  The  judgment  dii-ected  that 
out  of  the  proceeds  of  sale  the  referee  should  pay  the  expenses  of 
the  sale  as  provided  in  section  1676  of  the  Code  of  Civil  Procedure. 
By  that  sK^tion  it  is  provided  that  the  officer  making  the  sale  must, 
out  of  the  proceeds,  unless  the  judgment  otherwise  directs,  pay  all 
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taxes,  aBsessmentSy  and  water  rates  which  are  liens  upon  the  prop- 
erty sold,  and  that  the  sums  necessary  to  make  these  payments  are 
deemed  expenses  of  the  sale.  Annexed  to  the  notice  of  sale  there 
was  a  statement  by  the  referee  that  the  approximate  amount  of 
taxes,  assessments,  and  water  rates,  or  other  liens  to  be  allowed  to 
the  purchaser  out  of  the  purchase  money  or  paid  by  the  referee, 
was  $563.84  and  interest.  This  notice  of  sale  was  dated  August  3, 
1900.  It  appeared  that  on  August  3,  1900,  when  the  notice  of  sale 
was  prepared,  it  was  supposed  by  the  plaintiff's  attorney  that  the 
taxes  imposed  prior  to  1900,  amounting  to  |558.09,  were  unpaid, 
and  this  notice  was  to  cover  sach  taxes.  It  was  subsequently  as- 
certained, however,  that  the  taxes  for  the  year  1899  had  been  paid 
on  the  25th  of  November,  1899,  and  that  at  the  time  tie  notice 
of  sale  was  dated  there  were  no  taxes  upon  the  property,  except 
a  small  amount  for  water  rates.  It  further  appean^d  that  the  ordi- 
nance levying  the  tax  for  the  year  1900  was  passed  by  the  mu- 
nicipal assembly  on  the  15th  of  August,  1900,  and  was  approved  by 
the  mayor  on  the  25th  of  August,  1900.  The  original  assessment 
roll  and  warrants  for  that  year  were  delivered  to  the  receiver  of 
taxes  on  September  19,  1900,  and  the  warrants  annexed  to  the  as- 
seLsment  roll  were  dated  and  countersigned  on  the  same  day.  It 
has  been  universally  held  that  the  actual  issuing  of  the  warrant 
determines  the  time  when  the  tax  becomes  a  lien,  as  it  is  only  then 
that  the  process  prescribed  for  the  assessment  of  the  tax  was  com- 
plete. Burr  V.  Palmer,  53  App.  Div,  358,  65  N.  Y.  Supp.  1056; 
lathers  V.  Keogh,  109  N.  Y.  583,  17  N.  K  131.  At  the  time  that 
this  notice  of  sale  was  i»-epared,  therefore,  and  at  the  time  of  the 
actual  sale  of  the  premises,  the  taxes  for  the  year  1900  were  not 
payable,  nor  was  the  amount  of  the  tax  ascertained,  so  that  it  could 
be  allowed  by  the  referee  as  a  lien  upon  the  property.  This  notice 
of  sale,  therefore,  must  have  referred  to  taxes  that  had  accrued 
and  become  a  lien  upon  the  premises  prior  to  the  time  of  the  notice 
of  sale,  and  no  purchaser  could  have  been  actually  misled  into  sup- 
posing that  a  tax  thereafter  to  be  ascertained  was  to  be  deducted, 
and  paid  by  the  referee.  The  purchaser  does  not  say  that  be  was 
aware  at  the  time  of  the  sale  that  the  taxes  for  the  prior  year  had 
been  paid,  nor  was  there  an  intimation  in  the  notice  of  sale  that 
the  tax  thereafter  to  be  imposed  was  to  be  paid  by  the  referee.  This 
note  was  annexed  to  the  notice  of  sale  under  rule  14  of  the  rules  for 
the  regulation  of  the  special  terms  of  the  supreme  court  in  the 
First  judicial  district.  This  rule  provides  that  the  referee  shall 
annex  to  the  notice  of  sale  the  approximate  amount  of  the  charge 
for  taxes,  assessments,  or  other  liens  upon  property  which  are  to 
be  allowed  to  the  purchaser  out  of  the  purchase  money,  or  which 
are  to  be  paid  by  the  referee,  but  that  an  unintentional  error  in  the 
amount  of  such  taxes  or  other  lien  to  be  allowed  to  the  purchaser 
upon  the  sale  shall  not  invalidate  the  sale,  or  authorize  the  court 
to  relieve  the  purchaser  or  order  a  new  sale;  the  object  of  the  pro- 
vision being  to  give  notice  to  purchasers  as  to  the  amount  charged 
upon  the  property,  so  that  they  may  have  knowledge  of  the  amount 
that  would  be  re<iuired  to  satisfy  the  charges  upon  the  property. 
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Tbeve  was  nothing  in  this  notice  which  would  bind  either  the  referee 
or  the  parties  to  the  action  to  actually  pay  the  amount  therein  desig- 
nated, or  to  require  the  referee  to  pay  such  a  sum  where  there  was 
no  actual  lien  upon  the  property  which  the  judgment  requires  should 
be  paid;  and,  where  it  clearly  appeared'  that  at  the  date  of  the  no- 
tice it  could  refer  only  to  taxes  which  were  at  that  time  a  lien  upon 
the  property,  there  was  certainly  nothing  to  justify  an  inference 
that  charges  which  became  liens  after  the  sale,  and  which  were  not 
liens  upon  the  property  at  the  time  of  the  sale,  were  to  be  paid  by 
the  referee. 

Section  1676  of  the  Code,  before  referred  to,  does  not  direct  that 
the  referee  shall  pay  all  taxes  which  are  liens  upon  the  propertj- 
at  the  time  he  delivers  his  deed;  and  we  must  look  to  the  terms 
of  the  sale,  which  is  the  contract  that  was  signed  by  the  purchaser, 
and  which  he  agreed  to  perform,  to  determine  whether  or  not  he 
or  the  owners  of  the  equity  of  redemption  should  pay  these  taxes. 
The  terms  of  sale  provided  that  the  premises  described  in  the  ''an- 
nexed advertisement  of  sale  will  be  sold  under  the  direction  of  Eu- 
gene H.  Pomeroy,  Esq.,  referee,  upon  the  following  terms":  Ten 
per  cent,  of  the  purchase  money  would  be  required  to  be  paid  to  the 
referee  at  the  time  and  place  of  sale,  and  the  residue  of  the  said 
purchase  money  would  be  required  to  be  paid  to  the  referee  at  his 
oflBce  on  the  27th  day  of  September,  1900,  when  the  referee's  deed 
would  be  ready  for  delivery;  that  "all  taxes,  assessments,  and  water 
rates  which  at  the  time  of  sale  are  liens  or  incumbrances  upon  said 
premises  will  be  allowed  by  the  referee  out  of  the  purchase  money"; 
and  that  the  purchaser  of  the  premises  will  at  the  time  and  place 
of  sale  sign  a  memorandum  of  his  purchase.  Here  the  sale  that 
is  referred  to  is  the  sale  by  the  referee  at  auction,  and  the  provi- 
sion for  the  delivery  of  the  referee's  deed  is  to  carry  into  effect 
the  sale  made  by  the  referee  on  the  28th  day  of  August.  It  is  by 
virtue  of  this  sale  under  the  judgment  in  the  action  that  the  pur- 
chaser acquires  the  title  to  the  property;  and,  while  the  legal  title 
only  passes  upon  the  execution  and  delivery  of  the  referee's  deed, 
the  right  of  the  purchaser  to  a  conveyance  of  the  premises  becomes 
complete  upon  his  executing  the  terms  of  sale.  This  question  was 
presented  to  us  in  the  case  of  Ainslie  v.  Hicks,  13  App.  Div.  388, 
43  N.  Y.  Supp.  47,  affirmed  on  opinion  below  in  153  N.  Y.  643,  47 
N.  E.  1105,  upon  terms  of  sale  which  were  substantially  identical 
with  those  in  the  case  before  us;  and  we  held  that  the  word  "sale" 
in  this  clause  applied  to  the  auction  sale  at  which  the  property  was 
knocked  down  to  the  purchaser,  and  not  to  the  formal  delivery  of 
the  deed  by  which  the  legal  title  was  vested  in  the  purchaser.  We 
there  said: 

"The  language  used  relating  to  the  sale  speaks  of  It  as  bappening  In  the 
present,  and  not  in  the  future;  and  it  is  the  liens  and  Incumbrances  wbtcb 
hare  been  confirmed  and  are  at  present  payable,  and  which  at  the  time  of 
this  sale,  namely,  this  present  time,  are  liens  and  incnmbrances  upon  the  said 
premises,  which  are  to  be  allowed." 

And,  although  the  words  "duly  confirmed  and  payable,"  whicb 
were  in  the  Ainslie  v.  Hicks  Case,  are  not  in  the  terms  of  sale  here. 
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the  taxes,  asBeuments,  and  water  rates  which  are  to  be  paid  by 
the  referee  are  those  which  at  the  time  of  the  sale  are  liens  or 
incumbrances  upon  the  said  property,  not  those  which  shall  be  liens 
upon  the  delivery  of  the  referee's  deed.  We  think,  therefore,  that 
the  word  "sale"  referred  to  in  this  clause  of  the  terms  of  sale  was 
the  sale  by  the  auctioneer,  and  did  not  refer  to  the  subsequent  de- 
livery of  the  deed.  The  purchaser  was  not,  therefore,  entitled  to 
have  the  taxes  for  the  year  1900  paid  by  the  referee  out  of  the  pur- 
chase money,  and  the  order  appealed  from  should  be  reversed,  with 
f  10  costs  and  disbursements,  and  the  exceptions  to  the  report  of  the 
referee  sustained,  with  flO  costs.    All  concur. 


<34  Misc.  Rep.  286.) 

In  re  LYMAN,  State  Ck>mml8Bloner. 

(Supreme  Court,  Special  Term,  New  York  Oonnty.    March,  1901.) 

Liquor  Tax  Cebtificate— Cancbllation. 

Where  the  application  on  which  a  liquor  tax  certificate  was  granted 
contained  material  false  representations  in  regard  to  consents  by  owners 
of  adjoining  buildings,  it  will  be  revoked. 

Application  by  Henry  H.  Lyman,  state  commissioner  of  excise,  for 
an  order  revoking  liquor  tax  certificate  issued  to  Bartholomew  J. 
Clancy.    Motion  granted. 

H.  H.  Kellogg,  for  petitioner. 
Charles  L.  Hoffman,  for  respondent. 

FITZGERALD,*  J.  Tliis  is  an  application  by  the  state  commis- 
sioner of  excise  to  cancel  and  revoke  liquor  tax  certificate  No.  10,764, 
issued  to  Bartholomew  J.  Clancy  to  traffic  in  liquors  at  No.  892 
Columbus  avenue,  borough  of  Manhattan,  city  of  New  York,  by 
George  Hilliard,  deputy  conunissioner  of  excise,  on  the  ground  that 
the  statement  presented  by  the  respondent  for  a  liquor  tax  certificates 
verified  April  17,  1900,  was  false  and  untrue  as  to  certain  material 
statements  made  therein,  as  appears  by  his  answers  to  the  following 
questions: 

"First.  Q.  How  many  buildings  occupied  exclusively  as  dwellings  are  there, 
the  nearest  entrance  to  which  is  within  200  feet,  measured  in  a  straight  line, 
of  the  nearest  entrance  to  the  premises  In  which  the  traffic  In  liquors  is  in- 
tended to  be  carried  on?  A.  Five.  Second.  Q.  Has  the  applicant  attached 
hereto  the  consents  required  by  section  17  of  said  law?  A.  Not  required. 
Third.  Q.  If  the  applicant  relies  upon  consents  given  heretofore,  in  what 
month  and  year  and  upon  whose  application  statement  were  such  consents 
filed?  A.  Application  statement  of  B.  J.  Clancy,  filed  JIarch  1,  1S99.  Fourth. 
Q.  Do  such  consents  given  heretofore,  together  with  those  filed  herewith, 
cover  and  relate  to  two-thirds  of  the  above  dwellings?    A.  Yes." 

In  the  statements  for  liquor  tax  certificate,  verified  by  respondent 
February  21,  1899,  the  following  appears: 

"Q.  16.  How  many  buildings  occupied  exclusively  as  dwellings  are  there, 
the  nearest  entrance  to  which  is  within  200  feet,  measured  in  a  straight  line, 
of  the  nearest  entrance  to  the  premises  where  the  traffic  in  liquors  is  Intended 
to  be  carried  on?  A.  Four.  Q.  17.  State  the  street  number  and  name  ot 
owner  or  owners  of  each  of  such  dwellings  separately.    A.    A.  W.  Weaber, 


Digitized  by 


Google 


782  69  NEW  YORK  SCPPLKMENT  (Sop.   Ct. 

and  103  New  York  State  Reporter 

owner  of  dwelling  No.  128  on  West  One  Hnadred  and  Fonith  sixvet:  CUnlin* 
W.  Hoehle.  owner  of  dwelling  No.  116  on  West  One  Hundred  and  Pourth 
street;  Philip  Hausman,  owner  of  dwelling  No.  107  on  West  One  Hundred 
and  Fourth  street;  ilrp.  Thompson,  owner  of  dwelling  No.  103  on  West  One 
Hundred  and  Fourth  street" 

The  consents  of  A.  W.  Weaber,  Caroline  W.  Hoehle,  and  Philip 
Hausman,  duly  acknowledged  February  24,  1899,  were  attached  to 
the  said  statement.  The  petition  to  revoke  and  cancel  said  certificate 
was  duly  presented  to  the  court,  and  referred  to  a  referee  to  take 
proof  in  relation  thereto,  and  report  the  evidence  to  the  court.  From 
the  voluminous  record  of  testimony  submitted  by  the  referee,  it  ap- 
pears that  the  houses  numbered  79,  81,  8.3, 103, 103, 107, 109, 110, 112, 
114,  116,  118,  and  119  West  104th  street  are  within  200  feet  of  the 
store  on  the  southwest  corner  of  104th  street  and  Columbus  avenue, 
and  that  No.  128  West  104th  street  is  more  than  200  feet  from  the 
said  store.  The  testimony  further  shows  that  on  February  21,  1899, 
Nos.  79,  81,  103,  105,  107,  and  116  Wert  104th  rtreet  were  occupied 
exclusively  as  dwellings,  and  that  the  owners  of  Nos.  107  and  116 
West  104th  street  consented  that  the  traffic  in  liquors  be  carried 
on  on  the  premises  No.  892  Columbos  avenue,  and  that  the  owners 
of  79,  81,  103,  and  105  West  104th  street  had  not  consented  in  writ- 
ing, in  the  manner  prescribed  by  the  statute,  to  the  traffic  in  liquors 
at  the  place  above  mentioned.  Subdivision  8  of  section  17  of  tbe 
liquor  tax  law  provides  in  part  that: 

"When  the  nearest  entrance  to  the  premises  described  In  such  statement 
In  which  traffic  In  liquors  Is  to  be  carried  on  Is  within  200  feet,  measured 
In  a  straight  line,  of  the  nearest  entranoe  to  a  building  occupied  exdosfvelj 
for  a  dwelling,  there  shall  also  be  so  filed  simultaneously  with  said  statement 
a  consent  in  writing  that  such  traffic  in  liquors  be  so  •carried  on  In  said 
premises  during  a  term  therein  stated,  executed  by  the  owner  or  owners  or 
by  the  duly  authorized  agent  or  agents  of  such  owner  or  owners  of  at  least 
two-thirds  of  the  total  number  of  such  baildings  within  200  feet,  so  oceiipied 
as  dwellings  and  acknowledged  as  are  deeds  entitled  to  be  recorded." 

The  original  statement,  verified  FebmaTj'  21.  1899,  shows  that 
only  two  of  the  owners  of  buildings  occupied  exclusively  as  dwellings 
within  200  feet  of  the  premises  situated  on  the  southwest  comer  of 
West  104th  street  and  Columbus  avenue  acknowledged  their  consmt 
in  the  manner  prescribed  by  statute.  Ellen  Tliompson,  whose  nam« 
appears  in  the  rtatement  referred  to  above  as  one  of  the  parties  con- 
senting, in  her  testimony  before  tlie  referee  states  that  she  did  not 
give  her  consent  to  the  opening  of  a  saloon  on  the  premises  No.  892 
Columbus  avenue.  The  relator  has  failed  to  establish,  by  the  pre- 
ponderance of  proof,  the  allegations  as  to  the  violation  of  law  re- 
ferred to  in  paragraphs  11, 12, 13,  and  14  of  the  petition.  Motion  to 
revoke  and  cancel  certificate  granted  on  the  ground  of  false  materia] 
representations,  in  the  statement  upon  whid^  tike  certificate  was  is- 
sued. 

Motion  granted. 
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In  re  BOWIiBS. 

(Supreme  Court,  Special  Term,  New  York  Comity.    March,  1901.) 

1.  AssiaKKE  FOR  Ckkditoss — Clerk  Hire. 

An  assignee  for  creditors  will  be  allowed  clerk  hire  for  three  months 
when  necessary  for  inventorying,  assorting,  and  selling  a  stock  of  goods. 

2.  Same— ATTORNKr's  Sekvices. 

An  assignee  cannot  recorer  for  serrloes  at  attorneya  requiring  only 
ordinary  business  Judgment 

8.   ACCTIOKBSRS — COMPEKSATtOK. 

1  Rev.  St  p.  Ei23,  §g  22,  23,  relating  to  compensation  of  auctioneers,  do 
not  apply  to  commission  of  auctioneers  of  an  assignee  in  the  counties  of 
New  York  and  Kings,  since  the  passage  of  Laws  189C,  c.  376,  {  61. 

4    DlSBCKSEMKNTS   OP   AfSIONEB — TAXATION. 

Where  costs  and  disbuisements  of  an  assignee  have  been  taxed  without 
notice,  on  motion  to  confirm  the  report  of  a  referee  on  assignee's  ac- 
counting the  court  can  tax  the  costs  and  disbursements  de  novo. 

6.  Same— Publishing  Citation. 

The  assignee  ts  entitled  to  the  costs  of  publlsbtng  the  citation  to  cred- 
itors. 
8.  CI.AIMS  auaikst  Estatb. 

A  creditor  may  file  a  claim  with  the  assignee  after  dlstribntlon  and 
before  final  decree. 

7.  Same— Taxes— Phiobjtt.  4 

Where  a  city  has  not  made  a  claim  for  personal  taxes  against  an  as- 
signed estate  a  lien,  and  has  delayed  presenthig  It  for  more  than  two 
years  after  the  assignment,  and  until  after  motion  to  confirm  referee's 
report  on  account  by  assignee,  the  payment  of  the  claim  will  be  post- 
poned to  that  of  the  costs,  expenses,  and  commissions. 

In  tike  matter  of  the  final  accounting  of  George  M.  Bowlby,  assignee 
of  the  Sheviil,  Bowlby  &  Sbevill  Company.  Application  for  order 
confirming  report  of  referee  stating  account  of  assignee.  Excep- 
tions to  referee's  report  sustained,  and  the  report  modtQed  and  con- 
firmed. 

Richard  M.  Henry,  referee. 

Edwards  &  Bryan,  for  assignee. 

C.  R  &  C.  U.  Carruth,  for  Anna  Q.  Begenhard. 

Van  Duzer  &  Taylor,  for  A.  L.  Canssi  Mfg.  Co.  and  J.  Prnlliere. 

J.  Kuhnert  &  Co.,  by  Dr.  K  K.  Boehm,  attorney  in  fact. 

Wingate  &  CuUen,  for  Monslinger,  Heerlein  &  Co. 

Butler,  Notman,  Joline  &  Mynderse,  for  Garton  &  Marechal  Co. 

King  &  Jessup,  for  Fleischman  &  Creamer. 

FITZGERALD,  J.  This  is  an  application  for  an  order  confirming, 
as  modified  by  the  exceptions  filed  by  various  parties,  the  report 
of  a  referee  taking  and  stating  the  account  of  an  assignee,  and 
reporting  the  persons  entitled  to  share  in  the  distribution  of  the 
assigned  estate,  their  respective  priorities  and  proportions.  The 
principal  objections  to  the  account,  reiterated  in  the  exceptions  to 
the  findings  of  the  report  largely,  overruling  those  objections,  upon 
which  most  of  the  testimony  was  taken,  and  upon  which  most  stress 
is  laid  in  the  briefs  of  the  contending  parties,  went  to  the  general 
administration  of  the  trust  and  management  of  the  estate,  and  in- 
volved particularly  the  necessity,  reasonableness,  and  propriety  of 
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expenditures  for  clerk  hire,  anctioneer's  fees,  and  legal  services. 
Upon  the  law  applicable  to  the  payments  for  tiie  first  class  of  serv- 
ices, there  is  and  can  be  no  dispute;  for  it  is  undoubtedly  true  that 
the  express  language  of  the  trust  created  by  the  assignment  requires 
the  assignee,  as  a  trustee  for  all  the  creditors,  to  sell  and  convert  the 
assigned  property  into  cash,  for  the  purpose  of  distribution,  with 
the  least  possiUe  delay,  or  at  the  earliest  practicable  moment,  under 
the  circumstances,  having  regard  to  the  nature  and  character  of  the 
assigned  estate;  and  that  he  can  incur  no  expenditures  other  than 
those  necessarily  incident  to  and  required  for  the  execution  of  his 
trust.  Hart  v.  Crane,  7  Paige,  37;  In  re  Kauth,  10  Daly,  52;  In  re 
Levy,  1  Abb.  N.  0. 177, 185;  In  re  Hyman,  14  Daly,  .379;  In  re  Dean, 
86  N.  Y.  398.  Yet,  as  a  matter  of  fact  (found  by  the  referee),  here 
the  nature  and  character  of  the  assigned  estate  and  the  existing  cir- 
cumstances necessitated,  and  therefore  justified,  the  employment  of 
the  clerical  services  for  which  the  disputed  payments  were  made,  and 
prevented  an  immediate  sale  and  conversion  of  the  assets,  postpon- 
ing the  same  until  a  time  most  advantageous  to  the  realization  of 
the  best  prices  therefor.  It  was  the  assignee's  duty  to  inventory, 
collect,  and  sell  the  assets,  yet,  necessary  and  incident  to  this,  it  was 
his  specific  duty  to  assort,  list,  catalogue,  repair,  complete  the  stock, 
and  specify  the  accounts  in  the  form  required  by  the  rules  of  this 
court  regulating  the  form  and  contents  of  inventories  and  the  method 
of  sale  of  assigned  estates,  and  in  a  manner  and  to  an  extent  neces- 
sary to  make  the  goods  salable  and  attractive  to  prospective  buyers; 
and  then  it  became  his  duty  to  sell  and  convert  tiie  assets  into  cash 
at  tiie  earliest  practicable  moment.  For  these- purposes  he  had  the 
undoubted  right  to  engage  proper  and  necessary  clerical  services,  and 
to  pay  fair  compensation  therefor;  and  it  was  for  these  purposes  that 
in  this  case  the  disputed  payments  for  the  clerical  services  w.ere 
made.  The  employment  of  the  men  who  received  from  the  assignee 
the  payments  here  objected  to  was  necessary,  because  they  alone 
knew  the  stock,  they  alone  were  acquainted  with  the  books,  they 
alone  knew  the  methods  necessary  to  make  the  assets  marketable, 
and  therefore  they  alone  could  accomplish  the  aforesaid  purposes  of 
the  trust  herein,  and  were  essential  to  the  proper  performance  of  the 
assignee's  duties  under  the  same.  Contemporaneously  with  the  ren- 
dition of  these  services,  the  said  employes  verified  the  books,  collected 
accounts,  and  sold  certain  assets  at  retail  with  profit.  Ajid  finally 
all  the  assets  were  sold  with  reasonable  promptness  at  two  sales, — 
the  first,  to  take  advantage  of  the  Easter  trade,  on  March  17,  1898, 
less  than  two  months  after  the  assignment,  but  two  weeks  after 
the  filing  of  the  schedules,  ten  days  of  which  period  was  due  to  a  com- 
pliance with  the  rules  of  this  court  requiring  previous  advertisement 
of  notice  of  sale  for  that  period  of  time;  the  second  and  final  sale 
less  than  a  month  later.  In  view  of  these  facts,  amply  and  spe- 
cilically  supported  by  the  testimoqy,  absolutely  uncontradicted  by 
any  evidence  whatever  on  the  part  of  the  contestant  in  opposition  to 
the  necessity  of  the  services  or  to  the  reasonableness  of  the  compen- 
sation paid  therefor,  the  findings  of  the  referee  in  favor  of  the  same 
must  be  sustained,  the  exceptions  to  those  findings  should  he  and  are 
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hereby,  overruled,  and  the  said  payments  should  be  and  are  hereby 
allowed  the  assignee  as  proper  and  reasonable  and  necessary  expendi- 
tures in  the  administration  of  the  trust  herein.  With  regard  to  the 
question  of  payments  to  the  attorneys  for  the  assignee,  it  does  appear 
that  many  of  the  services  for  which  said  payments  were  made,  as 
described  in  the  testimony,  or  rather  statement,  of  Mr.  Edwards, 
were  not  such  as  rendered  necessary  the  employment  of  legal  knowl- 
edge or  the  exercise  of  professional  skill  as  distinguished  from  the 
ordinary  business  judgment  which  the  assignee,  by  his  acceptance  of 
the  trust,  contracted  to  use,  and  should  not,  therefore,  have  been  em- 
ployed or  recompensed.  In  re  Johnson,  10  Daly,  123;  In  re  Carrick, 
13  Daly,  181;  In  re  Wolf,  1 N.  Y.  St.  Rep.  273;  Meyer  v.  Hazard  (Sup.) 
1  N.  Y.  Supp.  680;  In  re  Levy,  1  Abb.  N.  C.  177,  182.  That  the 
referee,  in  the  light  of  the  above  authorities,  eliminated  said  services 
from  consideration  as  the  basis  of  proper  charges  against  the  funds 
of  the  assigned  estate,  is  evident  by  his  reduction  of  the  attorney's 
bill  by  the  sum  of  fCOO;  that  he  improperly  appraised  the  said  serv- 
ices, or  that  he  should  have  made  a  further  reduction  of  the  bill  or 
surcharging  of  the  acconnt  is  a  conclusion  that  is  not  rendered  neces- 
sary by  the  evidence.  His  findings  thereon  and  valuations  thereof 
are  not  only  not  contrary  to,  against  the  weight  of,  or  unsupported  by 
the  evidence,  but  the  record  contains  no  recital  of  any  evidence  in 
opposition  to  the  vouchers,  narration,  and  estimates  of  the  attorneys. 
The  report  must  also,  therefore,  on  this  point  be  sustained,  and  the 
exceptions  thereto  should  be  and  are  hereby  overruled.  With  regard 
to  the  payment  to  the  auctioneer,  the  contention  of  the  contestant 
that  the  same  was  illegal  and  unauthorized,  as  in  excess  of  the  com- 
-  mission  of  2^  per  cent,  which  the  statute  permitted  to  be  demanded 
and  received  without  previous  agre^nent  (1  Rev.  St.  p.  532,  §§  22, 
23),  is  conclusively  answered  by  the  fact  that  since  the  passage  of  the 
domestic  commerce  law  the  said  limitation  does  not  apply  in  the 
counties  of  New  York  and  Kings  (Laws  1896,  c.  376,  §  51).  Further- 
more, the  facts  recited  in  the  testimony  as  to  the  nature  and  char- 
acter of  the  assets  of  the  assigned  estate,  the  knowledge  and  labor  nec- 
essary to  make  them  salable  and  attractive,  and  the  former  expe- 
rience of  the  auctioneer  (none  of  which  is  opposed  by  any  evidence  on 
the  part  of  the  contestant),  justify  the  findings  of  the  referee  of  the 
allowance  of  this  item  of  expenditure.  The  said  finding  is  therefore 
sustained,  and  the  exception  thereto  is  hereby  overruled.  The  fore- 
going conclusions,  confirming  the  findings  of  the  referee,  which  ap- 
prove of  the  assignee's  management  of  the  estate  and  administration 
of  the  trust,  necessitate  the  allowance  of  commissions  as  prescribed 
by  the  statute  and  as  computed  by  the  referee;  and  the  exceptions 
to  that  portion  of  the  report  which  awards  the  same  should  be,  and 
are  hereby,  overruled. 

The  exceptions  to  the  recital  and  finding  of  the  report  that  the 
costs  have  been  taxed  at  IS08.10  should,  from  a  purely  technical 
standpoint,  be  sustained.  The  proper  practice  is  to  secure  the  taxa- 
tion of  the  costs,  expenses,  and  disbursements  of  the  accounting,  in- 
cluding the  fees  of  the  referee  and  stenographer,  and  the  cost  of  pub- 
lishing the  citation,  after  notice  to  all  parties  who  appeared  on  the 
68  N.Y.&— eO 
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reference.  A  partj  dissatiefied  with  the  clerk's  taxation  of  the  same 
could  thereupon,  either  before  or  at  the  time  of  the  application  for 
a  final  decree  of  distribution,  move  for  a  retaxation  of  the  bill  upon 
notice  to  the  said  parties.  In  this  proceeding  the  bill  of  costs  waa 
taxed  long  after  the  close  of  the  reference,  and  but  two  days  before 
the  filing  of  the  report;  there  is  no  recital  thereof  or  reference  there- 
to in  the  record  which  was  binding  upon  the  i>arties  who  a^^ared 
and  failed  to  object  thereto,  or  upon  which  the  finding  of  the  report 
was  based;  and  there  is  no  proof,  finallj,  of  service  of  notice  of  taxa- 
tion of  the  bill  of  costs  upoo  the  parties  who  appeared.  It  must  be 
conceded,  therefore,  that  no  party  to  this  proceeding  should  be  or 
was  bound  by  the  WU  of  costs  as  taxed.  It  appears,  however,  from 
page  30  of  the  assignee's  attorney's  brief,  that  a  notice  of  retaxation 
has  been  given,  and  that  the  clerk. is  holding  the  same  pending  the 
present  decision  of  the  court.  While,  therefore,  strict  accordance 
with  technical  practice  would  require  thait  the  clerk's  retaxation 
should  first  be  had,  after  which  application  could  be  made  to  the  court 
to  review  the  same  by  any  party  dissatisfied  therewith,  yet  in  view 
of  the  above  circumstances,  and  of  the  fact  that  the  court  has  final 
jurisdiction  of  the  subject,  the  exercise  of  which  its  officer,  the  clerk, 
is  awaiting,  the  court  may  now  properly  decide  the  controversy  raised 
by  the  finding  of  the  report  and  the  exceptions  thereto  on  this  matter, 
and  may,  therefore,  properly  consider  the  affidavits  submitted  there- 
on, l^e  cost  of  publishing  the  citation  is  properly  taxable  in  the  bill 
of  costs  as  a  necessary  disbursement,  and,  while  the  amount  here 
charged  therefor  seems  somewhat  large,  yet  it  was  for  publication, 
made  in  com^iance  with  the  direction  of  the  order  of  the  court,  in 
the  newspaper  designated  by  the  judge  thereof,  as  authorized  by 
the  statute,  at  the  regular  rates  of  the  newspaper;  and  payment 
therefor,  as  demanded  by  the  paper,  was  necessary  to  secure  the 
proof  of  service  by  publication  of  the  citation,  which  is  the  essential 
jurisdictional  fact  in  these  accounting  proceedings.  The  amount 
of  the  cost  of  said  publication  should  be  allowed  the  assignee,  and 
taxed  in  the  bill  of  costs  on  the  retaxation  of  the  same,  and  should  be 
paid  out  of  the  estate.  With  regard  to  the  referee's  and  stenographer's 
fees,  the  afiidavits  submitted  seem,  with  the  corroboration  afforded 
by  the  lengthy  record,  to  justify  the  conclusion  that  the  amounts 
thereof  could  not  be  successfully  attacked  as  excessive  or  unreason- 
aWe.  If  any  doubt  as  to  the  propriety  of  the  charges  may  exist,  it 
is  with  reference  to  the  amount  and  value  of  the  time  spent  in  exam- 
ining the  claims  presented  to  the  referee,  viz.  eight  days,  the  reason- 
ableness and  propriety  of  which  it  is  impossible  for  the  court  to  de- 
termine by  reason  of  the  absence  of  any  specific  recital  of  the  number 
and  character  of  these  proofs  of  claims.  Finally,  the  action  of  the 
clerk  and  the  decision  of  the  court  must  necessarily  be  aflfected  by 
the  fact  that  all  of  the  creditors,  save  one  contestant,  deem  the 
referee's  fees  reasonable,  and  consent  to  the  allowance  thereof;  and 
by  the  further  fact  that  the  lengthy  record  of  the  stenographer  and 
the  increased  labor  of  the  referee  were  caused  solely  by  the  oppo- 
sition of  the  contesting  creditors,  which  is  hereby  disapproved  and 
overruled.    For  these  reasons,  the  amounts  ot  the  referee's  and 
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stenojjrapher's  fees,  as  submitted,  should  be  taxed,  and  paid  as 
taxed  at  the  sums  submitted  out  of  the  estate. 

With  regard  to  the  Begenhard  claim,  the  validity  and  allowance  of 
which  was  opposed  on  the  reference  by  the  assignee,  and  on  the  pres- 
ent application  by  another  creditor,  it  cannot  be  said  that  the  find- 
ings of  the  referee  in  favor  thereof  are  contrary  to,  against  the 
weight  of,  or  inconsistent  with  the  evidence  offered  thereon.  As  an 
indebtedness  by  the  assignor  to  tiie  said  claimant  for  the  amount 
stated  was  admitted  by  the  former,  and  was  evidenced  by  the  books 
of  the  insolvent  corporation  itself,  the  only  fact  in  issue  concerning 
the  claim  was  that  of  the  payment  or  nonpayment  of  the  amount 
thereof  prior  to  or  at  the  time  of  the  execution  of  the  deed  of  assign- 
ment. This  allegation  of  jwiyment,  constituting  an  affirmative  de- 
fense, had  to  be  established,  and  the  burden  of  proving  it  by  a  fair 
preponderance  of  all  the  evidence  had  to  be  borne  by  the  partj'  assert- 
ing it.  Upon  the  issue  raised  thereby  there  is  a  sharp  conflict  of 
testimony,  but  it  cannot  be  said,  from  a  careful  reading  of  the  same, 
and  an  inspection  of  that  part  of  the  documentary  evidence  which 
was  properly  admitted  in  evidence,  that  the  fact  of  the  payment  of 
the  amount  of  the  claim  as  alleged  was  established  to  the  satisfaction 
of  the  referee  or  court  by  a  fair  preponderance  of  competent  evi- 
dence; and  the  referee's  finding  thereon  should  not  be  disturbed. 
The  said  claim  was,  therefore,  a  valid  and  a  subsisting  claim  against 
the  assigned  estate  at  the  time  of  the  execution  of  the  deed  of  assign- 
ment. The  owner  thereof  was  entitled  to  a  dividend  thereon  of  the 
same  date  and  in  like  amount  as' that  which  was  paid  to  other  credit- 
ors, and  in  computing  the  amount  thereof  interest  thereon  from  the 
date  when  the  same  should  have  been  paid  should  be  allowed.  Thus, 
also,  the  justness  and  accuracy  of  the  computation  of  the  amount  of 
the  claim  made  by  the  referee  should  be,  and  is  hereby,  sustained. 

With  regard  to  the  exceptions  filed  by  the  city  of  New'  York  to  the 
omission  of  the  referee  to  direct  the  payment  of  its  claim  for  personal 
taxes  as  a  preferred  claim,  many  questions  are  presented  thereby, 
such  as:  (1)  The  original  validity  and  present  standing  of  the  said 
claim,  in  view  of  the  city's  failure  to  present  the  same  until  the  close 
of  the  reference,  and  long  after  the  distribution  of  dividends  among 
creditors;  (2)  its  right  to  a  preference;  and  (3)  its  place  in  the  or- 
der of  distribution  of  the  small  balance  left  in  the  hands  of  the  as- 
signee. As  to  the  original  validity  of  the  claim,  there  is  no  doubt 
that  it  became,  on  the  second  Monday  of  January,  1896,  and  that,  in 
the  absence  of  any  review,  correction,  or  cancellation  of  the  same, 
it  continued  to  be  and  was,  on  the  date  of  the  execution  of  the  deed 
of  assignment  herein,  a  valid  claim  against  the  assignor  corporation 
(ifcMahon  v.  Beekmnn,  65  How.  Prac.  427;  People  v.  Tax  Com'rs,  91 
N.  Y.  602;  Association  for  Colored  Orphans  v.  Mavor,  etc.,  of  City  of 
New  York,  104  N.  Y.  581, 12  N.  E.  279;  Sisters  of  Poor  of  St  Francis 
v.  Same,  51  Hun,  355,  3  N.  Y.  Snpp.  433;  Id.,  112  N.  Y.  677,  20  N.  E. 
417;  In  re  Babcock,  115  N.  Y.  450,  22  N.  E.  263),  which  was  not  affect- 
ed by  any  change  in  the  ownership  of  the  property  (Mygatt  v.  Wash- 
burn, 15  N.  Y.  320),  and  the  quantum  or  validity  of  which  could  not 
then  be  questioned  (People  v.  Wall  St.  Bank,  39  Hun,  528,  529,  and 
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cases  above  cited).  Nor  was  the  validity  thereof,  or  the  right  of  the  city 
to  share  in  the  distribution  of  the  assigned  estate  by  reason  thereof, 
impaired  or  affected  by  the  failure  of  the  city  to  file  a  duly-verified 
proof  thereof  until  the  close  of  the  reference,  and  long  after  the  distri- 
bution of  dividends  to  creditors.  Section  19  of  the  assignment  act 
(Laws  1877,  c.  466)  permits  a  claimant  to  become  a  party  to  the  pro- 
ceeding by  presenting  his  claim  even  as  late  as  the  return  of  the  cita- 
tion to  attend  the  settlement  of  the  assignee's  account,  and  rule  3 
provides  for  the  presentation  of  claims  to  the  referee,  who  must  un- 
doubtedly allow  them,  in  the  absence  of  objection  thereto,  to  share 
in  the  distribution  of  the  estate;  and  at  any  time  before  final  judg- 
ment, and  even  before  the  distribution  of  the  fund,  creditors  may  be 
permitted  to  come  in  and  file  their  claims  (Bish.  Insolv.  [3d  Ed.]  p. 
548,  §  441,  and  cases  cited)  upon  the  term  and  condition  necessitated 
by  the  circumstances  of  the  particular  case  (3  Wait,  Law  &  Prac.  364). 
Where,  by  delay  in  action,  both  parties  seem  to  have  been  guilty  of 
laches,  the  court  will  determine  the  one  primarily  responsible;  and 
here  the  equities  rest  with  the  city,  for  it  was  under  no  obligation  to 
give  the  assignor  corporation  that  notice  of  the  assessment  of  the  tax 
which  might  have  led  to  an  entry  on  the  assignor's  books,  and  the  as- 
signee did  not  mail  to  it  the  notice  to  present  claims  required  by  the 
statute  and  rules,  or  serve  it  with  any  notice  of  his  proceedings  here- 
in. Nor  is  the  city  now  barred  by  reason  of  the  small  balance  re- 
maining in  the  hands  of  the  assignee  after  payment  of  dividends  to 
creditors.    The  assignee  is  a  trustee  under  the  assignment  for  all 

*  creditors,  viz.  for  all  persons  who  properly — ^i.  e.  as  directed  and  per- 
mitted by  the  statute — present  and  prove  to  the  assignee  on  the  re- 
turn of  the  citation  or  before  the  reference  duly-verified  proofs  of 
claims  against  the  assigned  estate.  And,  while  the  speedy  distribu- 
tion of  dividends  is  always  to  be  encouraged,  it  is  always  subject 
to  the  danger  of  the  subsequent  exercise  of  the  right  by  an  undis- 
closed and  unpaid  creditor  to  present  a  claim  at  any  of  the  times  per- 
mitted by  the  statute.  See  McLean  v.  Brooks,  N.  Y.  Law  J.  June  9, 
1891.  In  regard  to  the  city's  right  to  a  preference  in  payment  of 
its  claim,  it  was  declared  by  this  court  in  Re  Donaldson,  27  Misc.  Rep. 
745,  59  N.  y.  Supp.  656,  to  be  the  settled  law  of  the  state  and  uniform 
practice  of  its  courts  "to  award  a  preference  to  such  claims  over  all 
others  in  the  distribution  of  insolvent  estates."  See,  also.  In  re 
Receivership  of  Columbian  Ins.  Co.,  3  Abb.  Dec.  239 ;  Central  Trust 
Co.  V.  New  York  City  &  N.  R.  Co.,  110  N.  Y.  250,  258,  18  N.  E.  92; 
In  re  Welsbach  Incandescent  Gaslight  Co.  (Sup.)  59  N.  Y.  Supp.  1006. 
It  does  not  appear  from  the  record,  nor  is  it  claimed  or  established 
by  the  city,  that,  previous  to  the  assignment  herein  it  acquired,  by 
the  issuance  of  a  warrant  or  the  making  of  a  levy,  any  specific  lien 
upon  the  property  or  funds  assigned  to  the  assignee,  or  that  it  now 
has  any  rights  other  or  greater  than  to  a  preference  in  payment  of 
its  claim  before  those  of  other  creditors.  "When  a  court  of  equity 
takes  property  into  its  possession  for  distribution  among  those  en- 
titled to  it,  the  necessary  costs  and  expenses  for  the  protection  of 
that  property  or  fund  are  of  necessity  a  lien  upon  the  fund,  superior 

'  to  that  of  the  person  who  was  its  former  owner,  or  to  those  who  suc- 
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ceeded  to  the  former  owner's  rights.  Where  there  was  a  specific  lien 
upon  the  property  created  before  the  receiver  took  possession,  and 
where  the  receiver's  possession  is  subordinate  to  that  lien,  the  lien- 
or's interest  not  vesting  in  the  receiver,  then,  of  course,  the  lien 
comes  in  ahead  of  the  receiver's  claim  for  compensation  or  disburse- 
ments. WTiere,  however,  that  lienor  was  a  party  to  the  proceeding, 
and  where  the  receiver  is  ordered  to  take  into  his  possession  the  prop- 
erty of  the  lienor,  as  well  as  the  former  owner,  to  protect  that  prop- 
erty for  the  lienor  and  others  interested  in  it,  then  the  lienor's  inter- 
est becomes  chargeable  with  the  proportion  of  the  expenses  neces- 
sary to  protect  the  property  or  to  change  it  into  money  for  the  lien- 
or's benefit."  In  re  Atlas  Iron  Construction  Co.,  19  App.  Div.  415, 
417,  46  N.  Y.  Supp.  467.  Finally,  as  the  city,  by  the  presentation  of 
its  claim»  has  elected  to  come  in  under  the  assignment,  it  is  bound 
by  the  directions  thereof  to  distribute  the  assets  among  creditors 
after  the  payment  of  costs,  expenses,  and  commissions.  As  the  city 
failed  to  acquire  a  lien  upon  the  assigned  funds.  It  cannot  demand 
payment  of  its  claim  prior  to  payment  of  the  costs,  expenses,  and 
commissions;  and,  as  it  failed  to  present  a  claim  until  two  years  after 
the  assignment,  and  after  the  distribution  in  good  faith  of  dividends 
by  the  assignee,  it  is  but  equitable  now  to  direct  the  payment  of  its 
claim  after  the  deduction  of  the  costs,  expenses,  and  commissions. 
Such  payment  is  hereby  directed,  and  on  this  point,  and  to  this  ex- 
tent, the  exceptions  to  the  referee's  report  are  sustained,  and  the 
report  thereon  is  modified  and  confirmed  accordingly.  Submit  decree 
upon  two  days'  notice  to  all  parties  in  accordance  with  above,  and 
directing  the  distribution  of  the  balance  by  the  payment  (so  far  as 
the  same  is  applicable)  of  (1)  the  costs  and  expenses,  including  the 
referee's  and  stenographer's  fees  to  be  taxed;  (2)  the  commissions 
of  the  assignee;  (3)  the  claim  of  the  city  of  New  York;  (4)  the 
amount  allowed  by  the  report  to  Regenhard;  and  (5)  of  the  general 
creditors  pro  rata  to  their  claims. 
Ordered  accordingly. 

(58  App.  Dlv.  804.) 

BINZEN  V.  EPSTEIN  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department     March  8,  1001.) 

1.  Bfecifio  Pbbformance— Supffciknct  of  Title— Dbfbnbb—Evidekcb. 

A  defense  to  a  suit  for  specific  performance  of  a  contract  to  convey 
realty  was  that  plaintiff's  deed  would  not  pass  the  fee  to  an  Interest,  by 
reason  of  the  defective  execution  of  a  power  of  sale  under  a  will  direct- 
ing Its  conveyance,  and  the  payment  of  part  of  the  proceeds  to  certain 
minors.  The  testator  before  the  execution  of  the  will  had  made  a  declar- 
ation In  trust,  declaring  that  such  realty  was  held  by  him  to  sell  and 
divide  the  proceeds  between  himself  and  his  two  sisters,  and  bis  will  di- 
rected the  proceeds  to  be  divided  between  his  sisters  and  two  minors. 
The  executor,  the  trustee  In  the  trust,  and  the  sisters  conveyed  the  realty 
to  a  grantee,  who  reconveyed  It  to  one  of  the  sisters;  the  consideration 
for  such  conveyances  being  nominal.  The  executor's  accounting  In  the 
surrogate's  court  showed  that  an  Interest  In  the  proceeds  was  taken  out 
of  the  share  of  such  sisters,  and  accounted  for  as  money  due  such  minors. 
Beli  that,  though  the  power  of  sale  under  the  will  was  defectively  exer- 
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dsed,  the  executor  having  accounted  for  the  mlnon'  share,  apedflc  per- 
formance Bhould  have  been  decreed. 
<.  Same — LunrATioNs. 

Specific  performance  of  a  contract  to  conyey  realty  will  not  be  denied 
because  of  defective  execution  of  a  iwwer  of  sale  under  a  will  directing 
a  part  of  the  proceeds  of  the  sale  to  be  paid  to  certain  minors,  where  the 
latter  reached  their  majority  in  1861,  and  after  a  lapse  of  40  years  no 
attack  on  the  execntion  of  such  power  had  been  made  by  them  or  any 
'  one  claiming  under  them,  since  the  title  had  become  perfect  by  the  lapse 
of  time. 

Appeal  from  special  term,  New  York  county. 

Action  by  Theresia  Binzen  against  Simon  Epstein  and  others. 
From  a  decree  of  the  supreme  court  in  favor  of  defendants  on  a  de- 
cision rendered  after  trial  at  special  term  dismissing  the  complaint, 
plaintiff  appeals.    Reversed. 

Ai-gued  before  V.VS  BRUNT,  P.  J.,  and  HATCH,  BUMSEY,  PAT- 
TEIiSON,  and  INGRAHAM,  JJ. 

Charles  F.  Brown,  for  appellant. 
H.  H-  Suedeker,  for  respondents. 

PATTERSON,  J.  From  a  judgment  dismissing  the  complaint  in 
an  action  for  the  specific  performance  of  a  contract  for  the  sale  of 
land,  and  in  favor  of  the  defendant  upon  a  counterclaim  for  a  deposit 
made  at  the  time  the  contract  was  entered  into,  and  for  the  expenses 
of  searching  the  title  of  the  premises,  the  subject  of  tbe  contract,  the 
plaintiff  appeals.  The  complaint  contains  the  ordinary  allegations 
aiix>ropriate  to  such  an  action,  and  the  substantial  defense  interposed 
is  that  the  plaintiff  could  not  convey  a  good  title  in  fee,  as  required 
by  the  contract,  or  could  not  convey  a  marketable  title  to  the  whole 
of  the  premises.  The  alleged  specific  objection  to  the  plaintiffs  title 
pointed  out  by  the  defendant  is  that  a  deed  from  the  plaintiff  w^ould 
not  pass  in  fee  a  one-sixth  interest  in  the  land,  by  reason  of  the  de- 
fective execution  of  a  power  of  sale  contained  in  the  will  of  one 
John  L.  Milledoler,  who  died  in  the  year  1853.  The  case  was  tried 
at  special  term  upon  a  stipulation  as  to  the  material  facts,  supple- 
mented by  record  evidence  from  the  surrogate's  court  in  the  county  of 
Kings.  From  the  stipulation  it  appears  that  on  the  23d  of  April,  1852. 
Philip  Milledoler  and  wife  conveyed  to  John  L.  Milledoler,  their  son. 
305  lots  of  land,  as  designated  upon  a  map  of  property  in  the  Twelfth 
wai-d  of  the  city  of  New  York,  in  that  part  of  the  city  then  known  as 
"Harlem."  Upon  receiving  the  legal  title  to  these  lots,  John  L.  Mille- 
doler executed  a  declaration  of  trust  in  which  he  declared  that  the 
conveyance  made  to  him  by  his  parents,  although  in  form  absolute, 
was  nevertliek'ss  received  by  him  in  trust  to  make  sale  of  the  prop- 
erty and  to  divide  the  jiroceeds,  after  the  payment  of  a  stipulated 
sum  to  his  father,  in  the  following  manner:  One-half  to  himself, 
one-quarter  to  his  sister  Susan  Ann,  the  wife  of  Martin  W.  Brett,  and 
the  remaining  one-quarter  to  his  sister  Cornelia,  wife  of  John  H. 
Graham.  In  the  same  declaration  of  trust  it  is  recited  that  part  of 
the  proi>orty  conveyed  had  already  been  sold  at  two  public  auctions. 
It  furtlior  appears  by  the  stijjulation  that  John  L.  Milledoler  died  iq 
ilay,  1^53,  leaving  a  last  will  and  testament  by  which  he  appointed 


Digitized  by 


Google 


Sup.    Ct.)  BINZEN   V.  KP8TK1K-  791 

Mrs.  Graham,  his  dster,  executrii:,  and  Charles  H.  Thompson  exec- 
utor, thereof.    In  the  will  appears  the  following  clause: 

"I  will  and  ordain  that  my  executor  and  executrix  of  this  my  last  will  and 
testament,  or  his  and  her  executor  or  executors,  for  and  towards  the  per- 
formance of  my  said  testament,  shall,  bo  soon  as  practicable  after  my  decease. 
but  without  detriment,  bargain,  sell,  and  alien  In  fee  simple  all  those  certain 
lots  of  land  situate,  lying,  and  being  at  Harlem,  In  the  city  of  New  Tork,  o£ 
which  I  stand  fully  seised  at  the  time  of  my  death;  and  the  amount  of  money 
which  shall  arise  and  accrue  from  the  sales  of  such  lots  of  land  I  do  give 
and  bequeath  unto  the  following  named  persons.  In  the  foUowlug  portions." 

The  testator  then  proceeds  to  give  one-third  ot  the  amount  abso- 
lutely to  his  ai&ter  Mrs.  Graham;  another  third  to  his  sister  Mrs. 
Brett;  the  remaining  third  to  his  niece  Helen  S.  Milledoler  and  his 
nephew  Walter  G.  Milledoler,  to  be  equally  divided  between  them, — 
the  share  of  Walter  G.  Milledoler  to  be  subject  to  a  condition  which 
is  new  unimportant.  After  the  death  of  John  L.  Milledoler,  and  in 
December,  1853,  Rosewell  Graves  was  appointed,  In  the  place  of  John 
L.  MiUedoler,  trustee  of  the  trust  above  mentioned. 

It  will  be  observed  that  under  the  terms  of  the  will  of  John  L. 
Milledoler  no  title  to  the  la<nd  vested  in  his  sisters  or  nephew  or 
niece.  They  were  to  take  as  legatees,  under  the  execution  of  the 
power  of  sale,  the  land  descending  to  the  heirs  at  law,  subject  to  the 
execution  of  the  power.  The  interests  of  the  parties  at  tliis  time 
were  as  follows:  Under  the  declaration  of  trust,  Cornelia  Graham 
was  entitled  to  one-fourth  of  the  whole,  or  three-twelfths;  as  heir  at 
law,  one-third  of  one-half,  or  two-twelfths.  Susan  A.  Brett,  under  the 
declaration  of  trust,  three-twelfths;  as  heir  at  law,  two-twelfths. 
Helen  S.  Milledoler  and  Walter  G.  Milledoler,  each  one-twelfth,  or 
one-third  of  one-half,  together  being  two-twelfths, — making  in  all 
twelve-twelfths.  On  December  19,  1853,  Graves,  trustee,  Thompson, 
executor,  Susan  A.  Brett,  Cornelia  Graham,  and  their  respective 
husbands,  conveyed  27  of  the  lots  embraced  in  the  declaration  of  trust 
to  Margaret  Ann  Brett.  On  June  29,  1854,  Margaret  A.  Brett  con- 
veyed the  lots  to  Cornelia  Graham.  The  premises  embraced  in  the 
contract  of  sale  in  this  action  are  included  in  the  last-mentioned  con- 
veyance. At  that  time  Helen  S.  Milledoler  and  Walter  G.  MiUedoler 
were  infants  over  the  age  of  14  years,  and.  as  the  stipulation  shows, 
of  sound  mind.  The  conveyances  to  Margaret  Ann  Brett  and  from 
her  to  Mrs.  Graham  are  for  a  nominal  consideration.  It  appears  that 
Walter  G.  Milledoler  made  a  conveyance  to  Augusta  C.  Gr.aham,  and, 
if  he  had  any  interest  in  the  premises,  it  passed  by  that  conveyance. 
Helen  S.  MiUedoler  lived  until  the  year  1891,  when  she  died,  leaving 
live  children  her  surviving. 

It  is  now  claimed  by  the  defendant  that  there  was  an  imperfect 
execution  of  the  power  of  sale  contained  in  the  will  of  John  L.  Mille- 
doler; that  the  conveyance  to  Margaret  Ann  Brett  and  from  her  to 
Mrs.  Graham  for  a  nominal  consideration  in  both  instances  was  evi- 
dently only  a  method  of  putting  the  title  to  the  premises  in  Mrs. 
Graliam,  and  therefore  there  was  never  a  valid  execution  of  the 
power  of  sale,  and  that  Mrs.  Graham,  the  executrix,  taking  the  title 
of  the  infants  in  that  manner,  and  without  the  payment  of  an  actual 
valuable  consideration,  a  presumption  of  bad  faith  is  raised;   and 
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that  it  is  Btill  open  to  the  nephew  and  niece  of  John  L.  Milledoler,  or 
their  successors  in  interest  or  representatives,  to  avoid  the  convey- 
ance to  Mrs.  Graham. 

Although  there  may  have  been  a  technical  defective  execution  of 
the  power  of  sale,  yet  it  is  made  to  appear  by  record  evidence  that 
the  legacies  intended  by  the  testator,  John  L.  Milledoler,  for  his 
nephew  and  niece,  were  provided  for  and  presumptively  paid  by  the 
executor  of  his  will.  There  is  no  doubtful  or  disputable  matter  of 
fact  depending  upon  testimony  of  witnesses  which  can  be  assigned  as 
a  reason  for  declaring  the  plaintiff's  title  unmarketable. 

How  many  lots  remained  unsold  in  May,  1854,  does  not  appear,  but 
on  or  prior  to  May  17, 1854,  65  lots  had  been  sold,  for  which  a  net  sum 
of  $18,506  has  been  received  by  Thompson,  executor  of  John  L.  Mille- 
doler. On  May  10,  1854,  27  unsold  lots  were  conveyed  to  Mrs. 
Graham,  and  29  to  Mrs.  Brett.  The  infants  were  entitled  to  an  un- 
divided one-twelfth  interest  in  the  proceeds  of  the  lots  thos  conveyed. 
It  is  claimed  by  the  plaintiff,  and,  we  think,  shown  by  the  evidence, 
that  the  value  of  the  interest  of  the  infants  in  proceeds  that  might 
have  arisen  from  a  sale  of  the  lots  conveyed  to  Mrs.  Graham  was  se- 
cured to  them  by  crediting  to  them  an  amount  deducted  from  the 
share  of  Mrs.  Graham  in  the  proceeds  of  the  land  sold  for  cash;  the 
value  of  the  land  conveyed  to  Mrs.  Graham  being  fixed  at  the  price 
received  by  the  executor  on  the  cash  sales  made  almost  contempo- 
raneously with  the  conveyance  to  Mrs.  Graham.  If  the  proof  sus- 
tains this  claim,  then  it  is  apparent  that  the  infants'  interest  was 
paid  for.  There  was  admitted  in  evidence  a  decree  of  the  surrogate 
of  the  county  of  Kings  made  upon  an  accounting  of  Thompson,  exec- 
utor. The  account  settled  by  that  decree  is  of  the  proceeds  in  cash 
of  the  lots  sold  and  conveyed  to  others  than  Mrs.  Brett  and  Mrs. 
Graham,  and  it  shows  that  one-twelfth  interest  in  the  proceeds  of 
the  sale  of  the  65  lots  was  taken  out  of  the  share  of  Mrs.  Graham, 
and  was  accounted  for  as  part  of  moneys  due  to  the  infants.  This 
seems  to  result  indisputably  from  the  account  as  settled  by  the  sur- 
rogate's decree.  Mrs.  Graham's  full  share,  according  to  the  interest 
she  had  in  the  moneys  accounted  for  by  the  executor,  was  flve- 
twelfths.  By  the  decree  as  settled  she  received  one-third,  or  four- 
twelfths,  and  Mrs.  Brett,  who  was  entitled  to  five-twelfths,  was  cred- 
ited with  only  one-third,  or  four-twelfths ;  and  the  amounts  deducted 
from  their  shares  were  transferred  in  enhancement  of  those  of  the 
infants,  and  are  a  little  in  excess  of  the  shares  which  would  have  been 
received  by  the  infants  had  the  lots  conveyed  to  Mrs.  Graham  and 
Mra.  Brett  been  actually  sold  for  cash  at  the  same  rate  at  which  the 
G5  lots  were  sold  at  about  the  same  time.  It  is  intimated  in  the 
opinion  of  the  court  below,  and  it  is  suggested  on  this  appeal,  that 
there  is  nothing  to  show  that  the  moneys  credited  to  the  infants  in 
the  executor's  account  in  excess  of  what  they  were  actually  entitled 
to  resulted  from  the  transfer  of  lands  to  the  executrix.  But  we  think 
it  follows  from  the  very  nature  and  statement  of  the  account  itself, 
in  connection  with  the  stipulated  facts,  that  the  allowance  to  the  in- 
fants could  not  have  been  for  any  other  reason  or  object  than  to  pay 
them  for  their  interest  in  the  lots  conveyed  to  Mrs.  Graham  and  her 
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sister.  From  the  record  evidence  thus  made,  it  appears  that  the  in- 
terest of  the  infants  in  the  lands  convejed  to  Mrs.  Graham  was  bought 
and  paid  for.  The  executor's  account  was  settled  by  the  decree,  and 
therefore  the  infants'  money  was  held  by  the  executor.  The  decree 
of  the  surrogate  was  binding  upon  all  persons  who  were  duly  cited. 
Only  a  portion  of  the  decree  is  printed  in  the  record,  and,  while  the 
surrogate's  court  is  one  of  limited  jurisdiction,  doubtless  that  court 
acquired  jurisdiction  over  the  infants  in  the  proceeding  for  the  ex- 
ecutor's accounting.  We  must  assume  as  much  in  this  case,  because 
the  portion  of  the  decree  relating  to  the  accounting  came  into  the 
case  without  objection,  and  its  admission  in  evidence  under  such  cir- 
cumstances presupposes  the  existence  of  jurisdictional  facts  which 
would  make  it  competent  evidence. 

But,  if  our  conclusions  above  referred  to  concerning  a  consideration 
being  4)aid  for  the  infants'  interest  are  incorrect,  we  are  of  the  opin- 
ion that  the  conveyance  to  Mrs.  Graham  of  the  infants'  interest  be- 
came indefeasible  by  lapse  of  time.  That  conveyance  was  made  in 
1854.  The  two  infants,  then  being  over  14  years  of  age,  attained  their 
majority  about  1861.  For  40  years  no  attack  has  been  made  upon 
Mrs.  Graham's  title  by  them  or  either  of  them,  or  any  one  claiming 
under  them  or  either  of  them.  In  this  phase,  we  think  the  case  falls 
within  the  principle  upon  which  were  decided  the  cases  of  Harring- 
ton V.  Bank,  101  N.  Y.  258,  4  N.  E.  346;  Kahn  v.  (Jhapin,  152  N.  Y. 
305,  46  N.  E.  489;  and  Strauss  v.  Bendheim,  162  N.  Y.  469,  56  N.  E. 
1007.  We  do  not  regard  this  as  a  case  in  which  there  is  a  defect 
which  can  be  cured  only  by  a  resort  to  parol  evidence,  or  in  which 
there  is  a  chance  that  some  person  may  raise  a  question  affecting  the 
title,  or  a  doubtful  question  ^f  law,  in  the  absence  of  some  one  in 
whom  an  outstanding  right  is  vested.  The  judgment  should  be  re- 
versed, and,  as  it  is  evident  that  the  facts  cannot  be  changed  upon 
another  trial,  judgment  in  favor  of  the  plaintiff,  requiring  specific 
performance  of  the  contract  by  the  defendant,  should  be  entered,  with 
costs. 

Judgment  reversed,  and  judgment  ordered  for  plaintiff,  with  costs. 
All  concur. 


(34  MlBC.  Rep.  299.) 

PEOPLE  ex  rel.  ZOLLIKOFFER  v.  PBITNER  et  al.,  T«x  Commlsslonera. 

(Supreme  Court,  Special  Term,  New  Yoiic  Cbonty.    March,  1901.) 

L  Taxes— .Assessment — Tax  Rolls. 

The  assessment  and  verification  of  tax  rolls  in  the  city  of  New  York 
are  governed  by  Charter  Laws  1897,  c.  378,  subc.  17,  and  not  by  the  tax 
law  of  1896. 
&  Same— Valuation. 

There  Is  no  provision  In  the  charter  of  New  York  requiring  the  column 
In  the  tax  book  headed  "Value  of  Real  Estate"  to  show  that  such  valua- 
tion was  based  on  a  sum  for  which  the  property  would  aell  under  ordinary 
circumstances. 
t.  Same- Ofpioial  Oath. 

The  only  oath  required  by  any  officer  connected  with  the  making  of 
assessments  under  charter  of  New  York  la  that  required  by  deputy  tax 
commissioners  under  section  888. 
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4  Samb— Rkductiok  or  Asbersmbnts. 

Taxpayers  cannot  complain  of  reductions  )n  tbelr  ftivor  ot  aasesamenti 
In  New  York  City  made  after  the  opening  of  the  books. 
6.  BiAME — Cektiouari  to   Kevikw. 

Before  a  statutory  WTit  can  be  taken  out  to  the  tax  cammtasloner«  for 
the  purpose  of  reducing  SBsessment  of  taxes  on  the  graxiad  of  inequalitr, 
be  must  apply  to  the  tax  comnUssioners,  showing  the  facts  relating  to  the 
grounds  of  his  claim,  and,  unless  that  is  done,  he  cannot  require  the  court 
on  writ  of  certiorari  to  enter  upon  a  new  and  original  in^iry. 
t.  Same. 

Where,  on  application  to  the  tax  commissioners  for  review  of  aaaess- 
ments,  a  claim  of  Inequality  was  not  presented,  but  only  a  claim  of  over- 
valuation, the  taxpayer  cannot  obtain  a  review  on  certiosari  oa  the 
ground  of  inequality. 

Application  by  the  people,  on  fhe  relation  of  Oscar  ZolKkoffer, 
against  Thumas  L.  Feitner  and  others,  commissioners  of  taxes  and 
assessments,  for  the  vacation  or  reduction  of  an  assessment  t>n  rela- 
tor's real  estate.    Denied. 

Theodore  Sutro,  for  relator. 

John  Whalen,  Corp.  Counsel  (James  M.  Ward,  of  counsel),  for  re- 
spondents. 

FKEEDMAN,  J.  This  is  a  proceeding  for  the  vacation,  or  at  least 
the  reduction,  of  an  assessment  on  real  estate  belonging  to  the  re- 
lator, located  at  No.  202  Broadway,  in  the  borough  of  Manhattan, 
city  of  New  York.  It  was  assessed  by  the  cammissioners  of  taxes 
at  the  opening  of  the  books  on  the  second  Monday  of  January,  1899, 
in  the  sum  of  $280,000.  On  the  written  application  of  the  relator, 
it  was  reduced  to  the  sum  of  $27a,000i  The  property  was  bought  at 
private  sale  on  July  11,  1899,  for  the  sum  of  !f300,000.  T^e  ground 
upon  which  it  is  claimed  tliat  the  assessment  should  be  vacated  en- 
tirely is  that  the  assessment  is  illegal  and  void,  for  the  reason  that 
it  was  not  made  in  accordance  with  the  provisions  of  law  applicable 
thereto,  ''in  that  the  deputy  tax  commissioners,  who  are  required, 
under  the  direction  of  the  board  of  taxes  and  asaeasments,  to  assess 
all  the  taxable  property  in  the  several  districts  that  may  be  assigned 
to  them  for  that  purpose  by  the  board,  have  not  furnished  to  the  said 
board  of  taxes  and  assessments,  under  oath,  a  detailed  statement 
showing,  among  other  things,  in  their  judgment  the  sum  for  wbieli 
the  said  proi)erty  under  ordinary  circumstances  would  sell."  This 
is  the  only  allegation  of  illegality  contained  in  the  relator's  petition 
for  the  writ  of  certiorari,  and.  upon  it  being  shown  by  the  return  that 
the  deputies  had  made  oath  that  the  several  parcels  of  land  had  l)een 
assessed  by  tbem  at  the  sum  for  which,  in  their  judgment,  said  par- 
cels would  sell  under  ordinary  circumstances,  the  counsel  for  the 
relator  contended  that  that  alone  is  not  sufficient,  because  the  tax 
books  constituting  the  "Annual  Record  of  the  Assessed  Valuations 
of  Real  Property,"  by  the  deputy  tax  commissioners,  did  not  sj>e- 
cifieally  show  it,  and  because  the  heading  of  "A''alue  of  Real  Estate" 
over  the  aiipioi)riate  column  in  said  record  is  utterly  insuflBcient  for 
that  pnqiose.  The  discussion  of  this  point  took  a  wide  range,  and 
my  atteulion  was  called  to  the  provisions  of  the  charter  of  Greater 
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New  York  npon  this  sabjeet,  the  provisions  of  lie  general  tax  law, 
and  to  a  great  uuniber  of  cases  in  which  some  point  or  other  connect- 
ed with  the  assessment  of  real  estate  was  determined  or  discussed. 
Neither  time  nor  space  permits  a  review  of  all  these  citations,  nor 
is  it  expedient  to  make  such  review  here.  I  shall,  therefore,  content 
mjself  with  the  following  brief  statement  of  tlie  conclugions  reached 
by  me. 

1.  As  to  the  particular  matter  of  the  snim  at  which  seal  estate  in 
the  city  of  New  York  shall  be  affiessed,  and  how  the  assessment  shall 
be  verified,  section  21,  subd.  3,  and  section  37,  «f  the  general  tax  law 
do  not  apply,  and  the  matter  is  regalaited  by  the  proTisions  of  chapter 
17  of  the  charter. 

,  2.  There  is  no  requirement  in  the  charter  that  the  column  in  the 
tax  books  relating  to  the  assessed  valnes  shoald  show  specifically 
that  each  assessed  value  represents  the  sinn  for  which  the  assessed 
property,  under  ordinary  circumstances,  would  selL  The  informa- 
tion npon  this  point  furnished  by  the  deputy  tax  commisBloners  to 
the  board  may  simply  constitute  a  record  of  the  department. 

3.  The  only  oath  to  be  taken  by  any  officer  connected  with  the  mak- 
ing of  assessments  under  the  charter  is  the  oath  required  to  be  made 
by  the  deputy  tax  commissioners  under  section  889. 

4.  Taxpayers  have  no  ground  for  complaint  on  account  of  subse- 
quent reductions  in  their  favor,  and  all  that  the  respondents,  as  com- 
missioners or  as  a  boai-d,  are  at  any  time  reiiuired  to  do,  is,  upon 
completion  of  the  assessment  rolls,  to  annex  to  said  rolls  their  cer- 
tificates that  the  same  ai'e  .correct  in  accordance  with  the  entries  in 
the  several  books  of  annual  record.  Bection  907.  If  this  is  a  defect 
in  the  statute,  it  must  be  cured  by.  legislation. 

a.  That  in  determining  the  {)articnlar  meaning  of  the  heading  over 
the  column  of  assessed  values  the  presumption  is  that  the  officers 
charged  by  law  with  making  the  assessment  did  their  duty  in  the 
premises. 

6.  That,  mider  all  the  circumstances  disclosed,  the  requirements 
of  the  charter  have  been  substantially  complied  with,  and  no  tanfjible 
ground  exists  for  the  vacation  of  the  entire  assessment  upon  relator's 
property.  The  relator's  application,  therefore,  so  far  as  it  calls  for 
the  entire  vacation  of  the  assensuient,  must  be  denied. 

It  than  remains  to  be  seen  whether  the  relator  has  presented  a  case 
which  calls  upon  the  court  to  assist  him  in  obtaining  a  reduction. 
Neither  the  application  filed  with  the  commissioners  nor  the  petition 
for  the  writ  of  certiorari  makes  any  claim  to  overvaluation;  that  is 
to  say,  that  the  property  in  question  was  assessed  at  more  than  the 
sum  for  which,  under  ordinary  circumstances,  it  would  sell,  or  for 
more  than  its  market  value,  or  in  excess  of  its  actual  value, — ^all  of 
which  exjjressiouB  have,  in  several  instances,  been  held  to  have  pre- 
cisely the  same  meaning.  The  reduction  asked  for  is  claimed  upon 
the  sole  gi-ound  that  tlie  assessment  is  unequal,  as  compared  with 
the  assessed  valuations  of  other  real  estate  ni>pearing  on  the  tax 
rolls  of  the  city  of  New  York;  and  upon  this  i)(>int  it  is  claimed  that 
under  a  general  allofjal ion  of  such  inciiiiality,  if  controvm-led  bv  the 
return,  the  relator  la  entitled,  as  mutter  of  course,  to  at  least  a  hear- 
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ing  upon  the  merits  or  a  reference  under  section  906  of  the  charter 
or  the  statute  of  1896  (chapter  908,  §§  250-255).  I  cannot  find  that 
either  the  charter,  or  the  statute  referred  to,  or  the  decisions  under  it 
have  established  any  such  rule.  There  is  nothing  in  the  case  of  Peo- 
ple V.  Barker,  152  N.  Y.  417,  46  N.  E.  875,  or  in  the  case  of  People  v. 
Feitner,  43  App.  Div,  198,  59  N.  Y.  Supp.  327,  as  modified  by  the 
case  of  People  v.  Feitner,  45  App.  Div.  542,  61  N.  Y.  Snpp.  432,  which 
supports  any  such  contention.  Each  case  must  still  stand  upon  its 
own  bottom,  and  in  each  case  it  must  still  appear  that  the  relator 
has  complied  with  every  prerequisite  before  he  can  claim  the  inter- 
position of  the  court.  When  this  is  made  to  appear,  the  special 
statutory  writ  not  only  permits  a  review  of  the  jurisdiction  and 
method  of  procedure,  and  an  inquiry  whether  there  has  been  a  viola- 
tion of  any  rule  of  law,  or  any  competent  proof  of  all  the  essential 
facts,  or  a  preponderance  of  proof  against  the  existence  of  any  of 
those  facts,  but  also  authorizes  a  redetermination  of  all  questions  of 
fact  upon  evidence  taken,  in  part  at  least,  by  the  special  term,  or 
under  its  direction;  and  thus  what  is  called  a  review  may  become  a 
proceeding  in  the  nature  of  a  new  triaL  People  v.  Barker,  152  N.  Y. 
417,  46  N.  E.  875;  People  v.  Feitner,  51  App.  Div.  196,  64  N.  Y.  Supp. 
675.  But,  before  this  special  statutory  writ  can  be  successfully 
resorted  to,  it  is  the  duty  of  a  complaining  taxpayer  to  do  something 
more  than  make  a  formal  complaint  upon  a  mere  technical  statement 
before  the  board  of  tax  commissioners.  The  application  to  the  board 
must  set  forth  the  grounds  of  the  claim,  viz.  the  facts  relating  to  it, 
and,  unless  that  is  done,  the  complainant  has  not  put  himself  in  a, 
position  to  require  a  court  on  a  writ  of  certiorari  to  enter  upon  a 
new  and  original  inquiry.  This  was  expressly  determined  in  People 
V.  Feitner,  45  App.  Div.  542,  61  N.  Y.  Supp.  432,  affirming  27  Misc. 
Rep.  384,  58  N.  Y.  Supp.  869;  and  that  decision  I  feel  constrained 
to  follow.  From  the  full  .report  of  that  case  it  cleajly  appears  that 
the  grounds  of  the  claim  must  appear  in  the  original  application  to 
the  commissioners,  and  that,  unless  they  are  there,  they  cannot  be 
subsequently  supplied  in  the  petition  for  the  writ.  In  the  case  at 
bar  the  original  application  to  the  commissioners  utterly  fails  to 
set  out  any  fact  or  facts  showing  or  tending  to  show  that  relator's 
property  was  assessed  at  a  higher  proportionate  rate  than  property 
generally  upon  the  same  tax  roll,  or  that  the  valuation  complained 
of  charged  the  relator  with  more  than  his  just  proportion  of  the  tax. 
Not  a  single  instance  of  inequality  can  be  found  in  it.  The  special 
facts  set  forth  show  only  that  the  building  on  relator's  premises  is 
upwards  of  30  years  old,  and  is  old-fashioned  in  its  construction 
and  details,  and  in  these  days  of  so-called  "sky-scrapers"  cannot  com- 
pete for  tenants  with  modem  office  building.  Upon  these  facts,  and 
some  others  showing  a  gradual  decline  in  the  receipt  of  rents,  the 
relator  asked  for  a  reduction  of  the  assessed  valuation  from  the 
sum  of  1280,000  to  $140,000,  and,  after  consideration  of  his  griev- 
ance, the  assessed  valuation  was  reduced  to  $275,000.  Taken  as  a 
whole,  the  application  is  nothing  more  than  an  expression  of  rela- 
tor's opinion  as  to  what  the  assessment  should  have  been,  in  propor- 
tion, not  to  the  actual  or  market  value,  but  to  the  assessed  value  of 
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other  property.  The  commissioners,  in  their  return  to  the  petition, 
therefore  properly  say  that  there  was  no  allegation  that  relator's 
property  had  been  assessed  at  a  sum  in  excess  of  the  sum  for  which 
said  property  would  sell  under  ordinary  circumstances;  that  the  pe- 
tition itself  shows  that  said  property  was  assessed  at  less  than  its 
market  value;  that  the  application  did  not  state  a  single  fact  show- 
ing or  tending  to  show  inequality;  and  that  the  statements  contained 
in  the  application,  even  if  accepted  as  true,  were  not  evidence  im- 
peaching the  assessment  of  the  deputy.  IVom  what  has  been  al- 
ready said  it  clearly  appears  that,  inasmuch  as  the  inequality  now 
alleged  was  not  presented  to  the  commissioners  in  relator's  applica- 
tion as  a  fact,  the  case  at  bar  is  controlled  by  the  decision  of  People 
V.  Feitner,  45  App.  Div.  542,  61  N.  Y.  Supp.  432.  The  circumstance 
that  the  commissioners  did  entertain  the  application,  and  actually 
reduced  the  assessment  by  the  sum  of  |5,000  on  the  theory  of  over- 
valuation, cannot  avail  the  relator  here  after  he  shifted  his  ground 
by  the  petition  from  overvaluation  to  inequality.  In  any  event,  the 
commissioners  could  be  held  concluded  only  as  to  formal  defects 
in  the  application,  but  its  total  insu£Qciency  upon  the  point  now 
urged  is  quite  a  different  thing. 

The  last  point  to  be  considered  arises  upon  the  allegations  of  the 
relator's  petition  to  the  effect  that  a  representative  of  the  relator 
appeared  before  the  commissioners,  -and  then  and  there  offered  to 
furnish  proofs  in  support  of  the  written  application  of  the  relator, 
and  that  the  commissioners  gave  no  opportunity  for  the  presenta- 
tion of  such  proofs.  Upon  this  point  the  corporation  counsel  cites 
the  case  of  People  v.  Feitner,  51  App.  Div.  196,  64  N.  Y.  Supp.  675. 
But  in  that  case  the  writ  obtained  was  a  Code  or  common-law 
writ  of  certiorari,  which  the  relator  had  made  returnable  at  the 
appellate  division,  instead  of  at  special  term,  and  consequently  what- 
ever was  said  there  with  reference  to  the  examination  of  witnesses 
or  the  taking  of  proofs  has  no  application  here.  If,  therefore,  the 
application  of  the  relator  had  been  based  upon  an  allegation  of  in- 
equality, and  such  allegation  had  been  supported  by  sufficient  aver- 
ments of  facts,  I  should  feel  compelled  to  hold  that  the  relator  is 
entitled  to  be  heard  upon  the  merits.  But  the  difficulty  here  again 
is  that  the  relator  applied  to  the  commissioners  for  an  opportunity 
to  furnish  proof  in  support  of  the  allegations  of  his  application  to 
them,  and  tiiat  such  application  is  utterly  insufficient  to  entitle  him 
to  a  hearing  upon  the  only  ground  presented  by  his  petition.  The 
relator's  motion  for  a  hearing  or  a  reference  must  be  denied,  and 
the  respondents'  motion  to  quash  the  writ  must  be  granted,  with 
costs. 

Bclator'g  motion  denied,  and  respondents'  motion  granted,  with 
costs. 
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PEOPLE  ex  rd.  DAVIS  v,  PBITNER  et  al..  Tax  Comrntasionenb 

(Supreme  Court,  Special  Term,  New  York  County.    March.  190L) 

1.  Taxation — REoncTiON  o»  AssBssmcirT — Shcrst  Thustb. 

Where  a  taxpayer  carries  on  his  bookg,  according  to  bis  statement,  a 
trust  for  the  benefit  of  his  children,  the  tax  commissioners,  having  no 
notice  thereof,  are  Justified  in  refusing  to  reduce  an  assessment  based 
thereon. 

8.  Samb — Meschardibb. 

Where  a  merchant  cartlea  on  his  books  merchandise  as  of  a  certain 
value,  and  InauroR  it  as  of  that  value,  the  tax  commissioners  are  Justified 
in  refusing  to  reduce  their  assessment  based  thereon,  on  his  statement 
that  It  has  since  depreciated  50  per  cent 

Certiorari  by  the  people,  on  the  relation  of  Mark  DaviB,  against 
Thomas  li.  Feitner  and  others,  commissioners  of  taxes  and  assess- 
ments, to  review  an  assessment  against  the  personal  property  at  the 
relator.    Writ  dianissed. 

Theodore  Sutro,  for  relator. 

Andrew  T.  Campbell,  Jr.,  for  respondents. 

LAWRENCE,  J.  This  is  a  proceeding  by  certiorari  to  review  an 
assessment  against  the  personal  property  of  the  relator  at  the  sum 
of  $75,000  for  the  year  1899.  The  facts  shown  by  the  papers  are 
as  follows:  The  relator  was  originally  assessed  by  the  deputy  tax 
commissioner  at  the  sum  of  J2G,700,  and  that  assessment  was  sub- 
sequently increased  to  $100,000  by  notice  given  to  the  relator.  The 
relator  was  examined  by  the  defendants,  and  disclosed  the  following 
assets:  Accounts  receivable,  f41,7;J6.31;  cash  in  bank,  $20,234.34; 
merchandise,  $27,935.81;  bonds,  $32,000,— $121,956.46.  Against  this 
sum  the  relator  claimed  to  offset  the  following  items  of  indebted- 
ness: Accounts  payable,  $24,618.81;  notes  payable,  $28,000;  bond 
and  mortgage,  $16,000,— $68,61 8.81.  In  addition  to  this  indebted- 
ness, the  relator  claimed  a  deduction  of  $37,000,  which  amount  he 
alleges  had  been  set  apart  on  his  books  in  the  names  of  his  children, 
although  he  admitted  that  this  money  remained  in  his  business;  that 
it  did  not  represent  money  borrowed  or  owing  for  merchandise; 
that  his  assets  ha'fre  not  been  decreased  thereby;  and  that  the  chil- 
dren themselves  had  no  knowledge  of  the  transaction.  It  further 
appears  that  the  relator  accompanied  said  .children  to  the  office  of 
commissioner  of  taxes,  and  that  they  in  his  presence  took  oath  that 
they  had  no  personal  property.  The  commissioners  alleged  in  their 
return  that  they  determined  from  this  evidence  that  this  alleged  in- 
debtedness was  not  in  fact  a  debt,  but  a  mere  book  entry  made  for 
the  purpose  of  evading  taxation,  and  therefore  refused  to  allow  any 
deduction  on  account  of  this  alleged  liability.  The  relator's  mer- 
chandise, which  was  disclosed  to  the  commissioners  of  the  valua- 
tion of  $27,935.81,  cost  $.")o,871.62,  and  was  insured  at  the  cost,  and 
the  receivable  accounts,  disclosed  at  $11,730.31,  were  carried  on  the 
relator's  books  at  $56,786.31.  It  does  not  affirmatively  appear  that 
any  of  the  accounts  receivable  were  not  collectible,  except  one  item 
of  $1,000.    The  $32,000  worth  of  bonds  disclosed  by  the  rdator  rep- 
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resented  the  market  value  of  said  bonds  whfle  they  were  actually 
above  par.  It  is  claimed  by  the  relator's  counsel  tiiat  the  sum  of 
?37,000,  which  it  was  sought  to  deduct  from  the  amount  of  the  as- 
sessment, was  a  trust  created  by  him  for  the  benefit  of  his  children, 
and  that  the  amount  of  said  trust  was  illegally  assessed  against  him 
individually  instead  of  against  hijn  as  trustee.  I  cannot  accede  to 
the  soundness  of  this  proposition.  The  cases  in  regard  to  deposits 
in  savings  banks  which  are  referred  to  by  the  relator's  counsel  are 
not  in  point,  for  the  reason  that  it  appears  from  the  testimony  of 
the  relator  tiiat  that  sum  was  really  held  for  his  own  benefit,  and 
I  think  that  the  court  is  justified  in  inferring  that  the  enti'ies  in  re- 
spect thereto  made  apon  the  relator's  books  were  made  for  the  pur- 
pose of  evading  taxation.  If  the  right  of  a  party  to  create  such 
a  secret  trust  be  conceded,  it  is  obvious  that  any  person  liable  to 
be  assessed  for  personal  property  could  entirely  escape  taxation  by 
simply  declaring  by  wa  entry  upon  his  books  that  all  of  his  property 
was  held  in  trust  for  his  children  or  other  persons,  who  were  ig- 
norant of  the  trust  alleged  to  be  created  in  their  favor. 

I  am  also  of  the  opinion  that  the  respondents  were  justified  in . 
making  the  valuation  of  the  relator's  merchandise  and  receivable  ac- 
counts at  the  amounts  stated  by  them.  Upon  his  examination  be- 
fore the  commissioners,  the  relator  claimed  that  his  merchandise, 
which  cost  155,871.62  and  was  carried  on  his  books  and  insured  for 
that  stun,  was  worth  only  $27,925.81.  In  determining  that  the  book 
value  and  insurance  value  were  better  evidence  than  the  opinion 
of  the  relator,  and  in  fixing  the  value  at  $41,903.71,  the  commis- 
sioners made  an  allowance  for  depreciation  of  25  per  cent.  I  do  not 
think,  under  the  facts  disclosed  by  the  testimony  of  the  relator  be- 
fore the  commissioners,  that  their  decision  in  regard  to  these 
amounts  can  be  held  to  be  arbitrary  or  unjust.  The  commissioners 
were  not  bound  to  take  the  statement  of  the  relator  that  there  had 
been  a  depreciation  of  50  per  cent,  in  value  of  the  merchandise  as 
absolutely  true.  Such  a  claim  was  inconsistent  with  the  entries 
upon  the  relator's  books  and  with  the  amount  in  which  the  insur- 
ance upon  the  merchandise  had  been  effected.  People  v.  Barker, 
139  N.  Y.  55,  34  N.  E.  722;  People  v.  Hicks,  105  N.  Y.  198,  11  N. 
E.  653;  People  v.  Barker,  147  N.  Y.  31,  41  N.  E.  435,  29  L.  R.  A. 
393;  People  v.  Feitner,  33  Misc.  Eep.  293,  68  N.  Y.  Supp.  581  (An- 
drews, J.).  In  view  of  the  statement  made  by  the  relator  in  his  tes- 
timony before  the  commissioners  as  to  the  valuation  of  the  bonds, 
I  do  not  see  that  he  has  been  aggrieved  by  the  assessment  of  those 
bonds  at  their  par  value.  He  states  in  that  testimony  that  those 
bonds  were  all  worth  a  little  above  par.  For  these  reasons  I  am 
of  the  opinion  that  the  writ  should  be  dismissed,  and  the  assess- 
ment confirmed,  with  costs. 

Writ  dismissed,  and  assessment  confirmed,  with  costs. 
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ZIMMERMAN  V.  MEYROWITZ. 

(Supreme  Court,  Special  Term,  New  York  County.    Ifarcb,  1901.) 

L  Plbading— Answer. 

Where  the  answer  sets  up  a  defense  which  contains  neither  a  spedai 
nor  a  general  denial.  It  must  be  stricken  out. 
9,  Same— Sdfficiency. 

Where  an  answer  denies  each  and  every  allegation  of  the  complaint, 
"except  as  herein  admitted,  qualified,  or  controverted,"  It  te  Insufficient, 
tmless  It  Is  clearly  shown  what  was  Intended  to  be  covered  by  the  general 
denial. 
8.  Same — New  Mattek. 

Where  an  answer  sets  up  new  matter,  plaintiff  Is  entitled  to  have  the 
denials  distinctly  specified,  where  It  is  difficult  to  say  what  la  covered  by 
the  general  denial. 
4.  Same— Reiterated  Denials. 

Where  defendant  in  his  answer  reiterates  his  attempted  denials  of 
certain  allegations  of  the  complaint,  they  will  be  stricken  out  of  the 
defense. 

Action  by  Charles  L.  Zimmerman  against  Emil  B.  Meyrowitz. 
Motion  to  strike  out  certain  parts  of  the  answer.    Motion  granted. 

J.  Noble  Hayes,  for  the  motion. 
Lockwood  &  Hill,  opposed. 

SCOUT,  J.  The  amended  answer  which  is  the  sabject  of  attack 
by  the  present  motion  is  so  inartiflcially  and  curiously  constmcted 
that  it  is  extremely  difficult,  without  a  very  close  and  careful  read- 
ing of  many  typewritten  pages,  to  comprehend  the  scope  of  the  de- 
fense. It  certainly  should  be  made  more  clear  and  definite,  so  that 
the  issues  to  be  tried  may  be  properly  indicated.  The  complaint 
is  a  simple  one  for  damages  for  breach  of  a  written  contract.  It 
sets  forth  in  the  first  paragraph  a  written  contract  entered  into 
between  plaintiff  and  defendant,  whereby  the  defendant  agreed  to 
manufacture  and  sell  a  certain  improved  generator  for  a  gas  lamp, 
said  to  have  been  invented  by  plaintiff.  For  each  generator  sold, 
the  defendant  agreed  to  pay  plaintiff  a  specified  smn  as  royalty,  and 
in  any  event,  whether  he  sold  any  lamps  or  not,  agreed  to  pay  him 
a  certain  sum  per  year  for  three  years.  The  first  paragraph  contains 
nothing  but  the  written  contract,  and  an  allegation  of  the  making 
thereof.  The  second  paragraph  charges  the  breach  of  the  contract, 
in  that  the  defendant  has  failed  to  manufacture  and  sell  the  genera- 
tors, and  has  failed  to  pay  the  specified  royalty  agreed  to  be  paid 
in  any  event,  and  alleges  a  demand  for  the  sum  agreed  to  be  paid 
in  any  event  during  the  first  years  of  the  life  of  the  contract.  The 
amended  answer  undertakes  to  set  up  three  defenses.  The  first 
defense  consists  of  two  paragraphs  corresponding  to  the  two  para- 
graphs into  which  the  complaint  is  divided.  It  states  in  the  first 
paragraph  the  defendant's  business,  the  useful  purposes  which  might 
be  served  by  such  a  generator  as  plaintiff  claimed  to  have  invented, 
the  uses  to  which  it  could  be  put,  and  the  difficulties  in  the  way  of 
devising  one  which  would  be  satisfactory.  It  states  that  plaintiff 
called  on  defendant  and  exhibited  a  generator,  which  is  described 
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at  length;  that  plaintiff  made  certain  statements  as  to  tests  that 
had  been  applied  to  the  generator,  and  the  results  thereof;  and  that 
plaintiff  signed  the  contract  relying  upon  such  representations  and 
statements.    This  allegation  follows: 

"Defendant,  relying  upon  said  representation  and  undertaking  and  believ- 
ing tbem  to  be  true,  and  not  otherwise,  signed  the  papers  set  forth  In  para- 
graph 1  of  said  complaint;  but  this  defendant  denies  that  said  papers  as 
thus  signed  by  him  constitute  or  ever  constituted  a  valid  and  binding  con- 
tract, and,  subject  to  the  qualifications  heieinbefore  contained,  he  denies  the 
allegations  of  paragraph  1  of  said  complaint." 

It  will  readily  be  seen  that  this  attempted  denial  is  no  denial  at 
all.  The  only  allegation  of  paragraph  1  of  the  complaint  is  that  de- 
fendant executed  the  contract.  He  denies  this  allegation,  subject 
to  "the  qualifications  hereinbefore  contained."  In  the  same  sen- 
tence, however,  he  admits  that  he  was  induced  to  do  so  by  certain 
representations.  His  denial,  as  thus  qualified,  is  evidently  no  de- 
nial at  all.  The  denial  that  the  paper  "constitutes  or  ever  consti- 
tuted a  Talid  and  binding  contract"  is  a  conclusion  of  law,  and  no 
denial  of  any  fact  alleged  in  the  complaint. 

The  second  paragraph  of  the  first  defense  in  effect  admits  that 
no  lamps  or  generators  were  ever  sold,  and  explains  why.  The 
defendant  avers  that  he  tried  to  manufacture  them,  employing  skill- 
ful workmen  for  that  purpose,  but  was  unable  to  produce  a  satis- 
factory result,  and  explains  why.  He  states  that,  for  the  reasons 
set  forth,  no  lamps  made  according  to  plaintiff's  design  were  ever 
sold,  or  even  salable  or  merchantable,  and  the  invention  and  scheme 
were  therefore  valueless.  He  alleges  on  information  and  belief 
that  plaintiff's  representation  as  to  the  tests  he  had  made  were 
false,  and  that  plaintiff  had  no  reasonable  cause  to  believe  that  his 
invention  or  plan  of  lamp  was  practicable,  wherefore  he  alleges  fail- 
ure of  consideration  for  the  contract.  This  paragraph  concludes  as 
follows: 

"That,  subject  to  the  qualifications  hereinbefore  contained,  this  defendant 
denies  tlie  allegations  of  paragraph  2  of  said  complaint,  and  especially  denies 
that  be  ever  at  any  time  guarantied  to  pay  plaintiff  any  royalty,  or  that  he 
has  failed  to  manufacture  and  sell  lamps  In  any  other  sense  or  manner 
than  as  hereinbefore  alleged,  and  also  denies  that  any  sum  ever  became  due 
to  plaintiff  from  or  under  said  alleged  contract;  and  he  denies  also  all  right 
of  plaintiff  to  elect  as  In  said  paragraph  of  said  complaint  he  claims  to  have 
done." 

This  attempted  denial  is  as  ineffective  as  the  one  embraced  in 
the  first  paragraph  of  the  first  defense.  The  paragraph  admits  that 
he  sold  no  lamps,  and  therefore  the  denial  of  the  allegations  of  the 
complaint  as  to  the  nonsale  of  lamps,  "subject  to  the  qualifications 
hereinbefore  contained,"  is  no  denial  of  the  fact.  The  denial  of 
any  guaranty,  or  that  any  sum  ever  became  due  to  plaintiff,  or  that 
the  plaintiff  has  a  right  to  elect,  are  not  denials  of  allegations  of 
fact,  but  propositions  of  law.  The  Code  requires  that  an  answer 
must  contain  (1)  a  general  or  specific  denial  of  each  material  alle- 
gation of  the  complaint  controverted  by  the  defendant,  or  of  any 
knowledge  or  information  thereof  sufHcient  to  foim  a  belief;  and 
(2)  a  statement  of  new  matter  constituting  a  defense  or  counter- 
69N.Y.S.— 61 
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claim,  in  ordinary  and  concise  language,  withont  repetition.  A» 
will  be  Been,  the  first  defense  contains,  as  thus  far  considered,  nei- 
ther a  general  nor  specific  denial  of  any  allegation  of  the  complaint, 
but  certain  pretended  denials,  bo  qualified  as  to  be  ineffective.  The 
first  defense  contains,  however,  a  third  paragraph,  as  follows:  "This 
defendant  denies  each  and  every  allegation  of  the  comjdaint  except 
as  herein  admitted,  qualified,  or  controverted."  A  denial  in  form 
similar  to  this  has  sometimes  been  sustained,  but  only  where  what 
had  been  before  admitted,  qualified,  or  controverted  was  clearly 
specified,  so  that  there  could  be  no  doubt  as  to  what  was  intended 
to  be  covered  by  the  general  denial.  Barton  v.  Griffin,  36  App.  Div. 
572,  55  N.  Y.  Supp.  477.  In  the  present  answer  it  was  impossible 
to  say  with  certainty  what  allegations  of  the  complaint  are  intended 
to  be  covered  by  the  general  denial.  The  plaintiff  is  entitled  to 
know,  first,  what  he  would  be  called  upon  to  meet,  and  has  the 
right  to  ask  that  the  defendant's  denials,  if,  indeed,  he  denies  any- 
.  thing,  shall  be  distinctly  specified  and  separated  from  the  new  mat- 
ter, so  that  the  issues  can  be  clearly  defined.  This  is  evidently 
what  was  contemplated  by  section  500,  Oode  CSv.  Proc. 

The  second  defense  seeks  to  annul  the  contract  for  the  false  rep- 
resentations made  by  plaintiff  in  inducing  defendant  to  enter  into 
it.  It  starts  with  this  phrase:  "This  defendant,  repeating  the  al- 
legations contained  in  paragraphs  1  and  2  herein,  and  alleging  the 
same  as  if  here  repeated,  further  alleges,"  etc.  By  this  form  of 
pleading  the  defendant  reiterates  his  attempted  denials  of  certain 
of  the  allegations  in  the  complaint,  and  by  so  doing  possibly  pre- 
vents the  interposition  of  a  demurrer  to  the  defense,  and  certainly 
renders  the  preparation  of  a  reply  very  difficult.  These  denials,  if 
of  any  value,  have  already  been  pleaded,  and  the  defendant  gains 
nothing  by  their  rejietition.  They  should,  therefore,  be  stricken 
out  of  the  defense.  StielTel  v.  Tolhurst,  55  App.  Div.  533,  67  N.  Y. 
Kupp.  274. 

The  same  rule  applies  to  the  third  defense.  The  defendant,  within 
the  rules  of  pleading,  has  the  right  to  frame  his  answer  to  suit  him- 
self, and  he  certainly  is  entitled  to  avail  himself  of  any  and  every 
defense  he  may  deem  himself  entitled  to  upon  the  law  or  facts.  But 
in  framing  his  answer  he  must  be  guided  by  the  rules  regulating  the 
form  in  which  such  pleadings  are  to  be  drawn.  This  he  has  signally 
failed  to  do. 

The  motion  will  therefore  be  granted  to  this  extent:  That  the 
amended  answer  be  made  more  definite  and  certain  by  separating 
the  denials  contained  in  the  first  defense  from  the  new  matter  stated 
therein,  and  by  clearly  indicating  what  material  allegations  of  the 
complaint  are  intended  to  be  denied.  For  failure  to  so  amend  the 
aiLswer  within  10  days,  the  attempted  denials  at  folios  9,  12,  and  13 
of  the  amended  answer  will  be  stricken  out.  That  there  be  stricken 
out  of  the  second  and  third  defenses  as  redundant  so  much  thereof 
as  consist  of  repetitions  of  the  attempted  denials  contained  in  the 
first  defense.    And  that  the  plaintiff  have  ?10  costs  of  this  motion. 

Ordered  accordingly. 
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BERNHEIM  v.   KEPPLEB. 

(Supreme  Court,  Special  Term,  New  York  County.    Slarch,  1901.) 

Stock  Kxchakoe — Usath  of  Mbhbeh — Salb  of  Mehbeushjp. 

WTiere  the  New  Yorli  Stock  Exchange,  on  the  dcatli  of  a  member,  S(ell8 
his  membership,  and  subsequently  from  the  proceeds  pays  a  debt  due 
to  one  who  was  not  at  the  time  of  the  death  of  the  member  a  member  of 
the  exchange,  but  subsequently  became  so,  an  answer,  in  an  action  by 
the  administrator  of  the  deceased  member  to  recover  the  proceeds  of  the 
sale,  that  the  committee  on  membership  of  the  exchange  disposed  of  the 
membership  on  the  death  of  the  membei;,  and  made  the  payment  com- 
plained of,  as  provided  by  the  constitution,  presents  no  defense,  as  the 
constitution  applies  only  to  transactions  between  members. 

Action  by  Henry  C.  Bernheim,  administrator,  against  Budolph 
Keppler,  president  of  the  New  Yorii  Stock  Excliange.  Heard  on 
demurrer  to  answer.     Demurrer  sustained. 

Irins,  Kidder  &  Melclier  and  Henry  Wollman  (William  M.  Ivins, 
Henry  Wollman,  and  Eugene  Delmai-,  of  counsel),  for  plaiDtUI. 
Carter  &  Ledyard  (Lewis  Cass  Ledyard,  of  counsel),  for  defendant. 

LEVENTRITT,  J.  This  actjon  is  brought  against  the  New  York 
Stock  Exchange  to  recover  the  proceeds  realized  from  the  sale  of 
the  membership  of  the  plaintiff's  intestate,  which,  it  is  claimed,  were 
improperly,  and  in  violation  of  the  constitution  of  the  Stock  Ex- 
change, paid  to  one  Levy,  likewise  a  member.  It  is  conceded  that 
the  claim  of  Levy  arose  out  of  transactions  had  between  him  and 
the  plaiutifTs  intestate  prior  to  the  latter's  admission  to  member- 
ship in  the  exchange,  and  that  it  did  not  arise  out  of  any  trans- 
action upon  the  floor  of  the  exchange;  in  other  words,  it  was  the 
liability  of  a  nonmember  who  afterwards  became  a  member.  The 
answer  seta  up  the  payment  of  the  proceeds  to  Levy  after  proceed- 
ings duly  had,  relying  on  certain  sections  of  the  constitution  in  jus- 
tification. 

The  demurrer  raises  simply  a  question  of  the  construction  to  be 
given  to  the  constitutional  provisions.  Plaintiff's  intestate,  as  a 
condition  of  acquiring  membership,  had  to  sign  the  constitution, — 
a  contract  between  him  and  the  association, — and  its  provisions  be- 
came binding  upon  him.     Section  4  of  article  13  reads: 

"When  a  member  dies,  bis  membership  may  be  disposed  of  by  the  com- 
mittee on  admissions;  and,  after  paying  the  claims  of  the  members  of  the 
exchange  as  allowed  by  said  committee  on  admissions.  It  shall  pay  any  bal- 
ance to  the  legal  representatives  of  the  deceased." 

This  is  the  single  section  of  the  constitution  specifically  applicable 
to  the  case.  On  its  face,  the  language  is  broad,  providing  for  the 
payment  of  the  claims  of  membere  without  limitation.  I  take  it 
that  there  is  no  dispute — nor  could  there  validly  be — ^that,  upon 
claims  between  members  within  its  jurisdiction,  the  decision  of  the 
committee  on  admissions  is  final;  each  member,  by  his  contract  of 
membership,  binds  himself  to  accept  and  abide  by  its  decisions.  It 
is  not,  however,  the  judge  of  its  own  jurisdiction.  It  could  not  be, 
as  that  would  be  usurping  the  authority  of  the  court.  The  question 
here  is,  to  what  claims  does  its  jurisdiction,  under  the  constitution, 


Digitized  by 


Google 


804  69  NEW  YORK  SUPPLHMHNT  (Sup.    Ct- 

Aud  103  New  York  State  Raportar 

pursuant  to  which  it  acts,  extend?  In  its  last  analysis  this  case 
reduces  itself  simply  to  the  interpretation  of  a  contract  between 
two  parties,  in  which  the  court  is  called  tipon  to  glean  their  inten- 
tion from  all  the  facts  disclosed.  Obyiously,  an  essential  element 
disclosing  intention  is  the  purpose  the  parties  had  in  entering  the 
conTtract,  or,  more  accurately,  perhaps,  the  purpose  for  which  the 
defendant  established  its  voluntary  association.  The  entire  con- 
tract is  given  by  the  constitution,  which  became  binding  upon  both 
parties  when  the  plaintiff's  intestate  signed  it.  No  specific  provi- 
sion of  the  constitution  enumerates  the  purpose  or  purposes  for 
which  the  exchange  was  organized.  Judicial  construction,  however, 
has  declared  the  New  York  Stock  Exchange  to  be  "a  voluntary  as- 
sociation of  individuals,  united,  without  a  charter,  in  an  organiza- 
tion for  the  purpose  of  affording  to  the  members  thereof  certain  fa- 
cilities for  the  transaction  of  their  business  as  brokers  in  stocks 
and  securities,  and  a  convenient  exchange  or  salesroom  for  the  con- 
duct of  such  transactions.  *  *  •  It  seems  most  clear  •  •  • 
that  this  constitution  and  the  by-laws  derive  a  binding  force  from 
the  fact  that  they  are  signed  by  all  the  members,  and  that  they  are 
conclusive  upon  each  of  them  in  respect  of  the  regulations  of  the 
mode  of  transaction  of  his  business,  and  of  his  right  to  continue  to 
be  a  member."    Belton  v.  Hatch,  109  N.  Y.  593,  596,  17  N.  E.  225. 

The  members  imited  in  this  voluntary  association  have  no  business 
interests  in  common.  They  have  joined  together  to  facUitate  the 
conduct  of  the  business  which  each  member  carries  on  separately 
and  on  his  own  account,  and  in  so  doing  enters  into  certain  definite 
business  relations  with  his  fellow  members.  An  incidental  purpose, 
but  of  great  importance  to  the  business  and  investing  community, 
and  one  which  is  quite  apparent  from  a  variety  of  provisions  of  the 
constitution,  is  the  maintenance  of  a  high  standard  of  integrity 
and  commercial  honesty  among  the  members,  and  the  protection, 
as  far  as  may  be,  against  financial  irresponsibility.  This  is  manifest 
from  the  disciplinary  provisions  ot  the  constitution,  as  well  as  from 
those  creating  safeguards  against  members  deemed  insolvent.  A 
careful  perusal  of  the  entire  constitution  fails  to  satisfy  me,  how- 
ever, that  such  a  claim  as  was  here  allowed  by  the  committee  on 
admissions  is  within  the  protection  of  the  constitution,  or  was  con- 
templated in  the  compact.  "It  would  seem  entirely  reasonable,"  says 
a  text  writer,  "to  confine  and  limit  the  jurisdiction  of  the  stock  ex- 
change to  those  matters  which  arise  between  its  members  in  the 
course  of  their  business  with  each  other  as  brokers."  Dos  P.  Stock- 
brokers, etc.,  75.  This  proposition  is  certainly  consonant  with  the 
purposes  for  which  the  association  was  formed,  is  patent  from  a 
reading  of  the  instrument  vitalizing  it,  and  should  not  be  extended 
to  the  detriment  of  one  of  the  contracting  parties,  unless  the  lan- 
guage of  the  provision  invoked  unmistakably  intends  it.  The  claims 
of  members  that  are  to  be  satisfied  out  of  proceeds  of  the  sale  of  a 
decedent's  seat  are,  in  view  of  the  limitation  indicated,  not  all 
claims,  of  whatever  nature  and  description.  To  give  full  effect  to 
the  construction  contended  for  by  the  defendant  would  be  to  include 
claims  arising  in  tort  from  matters  entirely  unrelated  to  liie  business 
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of  the  exchange;  claims  derived  through  assignmenta  from  third 
persons  who  happen  to  have  demands  against  a  member;  in  fact,  any 
and  all  rights  whatsoever  which  one  may  have  against  another,  ir- 
respective of  the  time  and  mode  of  their  creation  or  acquisition, 
and  dependent  solely  on  the  circumstance  that  both  should  be  mem- 
bers of  the  exchange  when  one  of  them  dies. 

A  reading  of  additional  sections  of  the  constitution  relating  to 
the  disposition  of  a  member's  "seat"  in  cases  other  than  death,  and 
in  which  claims,  in  one  form  or  another,  are  allowed  in  favor  of 
other  members  of  the  exchange,  shows  the  propriety  of  the  limitation 
here  adopted.  Thus,  article  9,  §  1,  subd.  5,  provides  for  an  arbitra- 
tion committee,  whose  duty  it  is  to  investigate  and  decide  "all  claims 
and  matters  of  difference  between  members  of  the  exchange  which 
may  be  brought  before  them,  and  arising  from  transactions  in  bonds, 
bullion,  stocks,  or  other  securities,  or  from  any  transaction  in 
money."  It  is  quite  clear  that  the  "all  claims"  here  referred  to  are 
such  only  as  invoke  stock  exchange  transactions,  and  that  the  arbi- 
tration committee  would  have  no  jurisdiction  over  the  claim  here 
allowed  by  the  admissions  committee.  Article  14,  §  4,  provides  that, 
where  a  suspended  member  fails  to  settle  with  his  creditors  withiti 
one  year  from  the  time  of  his  suspension,  his  membership  shall  be 
disposed  of  by  the  admissions  committee,  "and  the  proceeds  ap- 
plied to  the  payment  of  his  debts  in  the  exchange,  as  allowed  by  said 
committee."  Here,  again,  the  meaning  of  the  provisions  seems  ob- 
viously restricted  to  the  debts  contracted  among  members  as  such. 
Article  13,  §  6,  provides  that  "all  contracts,  debts,  or  obligations  of 
every  description,  with  or  to  members  of  the  exchange,  of  a  member 
who  agrees  to  transfer  his  membership,  shall  become  due  and  pay- 
able when  notice  of  said  agreement  to  transfer  is  posted  upon  the 
bulletin  of  the  exchange,  and  shall  be  liquidated  and  paid,  as  allowed 
by  the  committee  on  admissions,  out  of  the  proceeds  of  said  mem- 
bership, upon  consummation  of  the  transfer  thereof.  This  law  shall 
also  apply  in  every  case  vftifltre  a  membership  is  transferred  by  the 
committee  on  admissions."  Hiis  is  quite  the  broadest  section  of 
the  constitution,  and  seems  to  be  relied  on  by  the  defendant  even 
more  than  the  one  specifically  applicable. to  the  case  of  death.  It 
is  argued  that  no  language  could  be  more  comprehensive  than  "all 
contracts,  debts,  or  obligations  of  every  description."  Standing 
alone,  this  is,  perhaps,  true;  but  this  construction  leaves  out  of  con- 
sideration the  words  of  obvious  limitation  immediately  following, — 
"shall  become  due  and  payable."  To  my  mind,  this  purports  current 
contracts,  debts,  or  obligations  between  members,  and  originating 
between  them  in  their  membership  capacity.  Claims  long  since  ac- 
crued would  not  first  have  to  be  declared  due  and  payable.  Section 
5  of  article  13,  immediately  following  that  under  which  action  was 
taken  in  this  case,  and  which  applies  to  the  case  where  one  is  de- 
prived of  membership,  provides,  like  the  preceding  section,  for  its 
disposal  for  the  benefit  of  the  members,  and  makes  similar  provi- 
sion for  the  payments  of  members'  claims,  except  that  it  is,  if  any- 
thing, broader,  by  the  use  of  the  term  "all  claims,"  as  against 
"claims"  only,  in  the  earlier  section.    But  I  think  it  must  be  clear. 
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whether  claimB,  debts,  contracts,  or  obligationB  are  referred  to,  that 
those  only  are  contemplated  which  arise  from  dealings  between 
members  as  sach.  An  association  formed  to  furnish  a  conTenicnt 
trading  place,  and  to  regulate  the  transactions  among  those  belong- 
ing  to  it,  seems  to  have  fulfilled  its  obligation  to  afford  to  its  mem- 
bera  the  protection  here  under  discussion  by  imposing,  as  a  burden 
of  the  membership  contract,  a  lien  on  the  proceeds  of  the  member- 
ship to  the  extent  of  claims  growing  out  of  transactions  had  by  a 
member  with  other  members.  It  may  well  be  that,  pursuant  to  one 
of  the  secondary  purposes  of  such  an  association, — to  inculcate  and 
maintain  high  principles  in  trading, — it  is  advisable  that  members 
shall  meet  their  jnst  obligations,  of  whatever  description.  The  good 
standing  of  a  prospective  member  is,  however,  matter  of  investiga- 
tion before  admission.  Once  in,  the  association  concerns  itself  only 
in  his  ontside  business  affairs  to  the  extent  of  an  inquiry  as  to  sol- 
vency. Beyond  that  there  is  no  constitutional  provision  directed 
against  his  obligations  to  others,  and  in  the  absence  of  clear,  umnis- 
takable  language  in  the  contract  which  the  member  signed,  neither 
reason  nor  justice  requires  that  the  special  privilege  which  one  mem- 
ber ha«  in  the  proceeds  arising  from  the  disposition  of  another's 
membership  should  be  enlarged. 

I  find  a  great  similarity  between  this  case  and  that  of  Cochran 
V.  Adams,  180  Pa.  289,  36  Atl.  854,  involving  the  construction  of 
certain  provisions  of  the  Philadelphia  Stock  Exchange  constitution. 
That  provided  that,  upon  death,  the  proceeds  of  a  membership  should 
first  be  applied  in  pa>-ment  of  the  claims  of  the  owner's  creditors 
who  were  members  of  the  exchange.  Tite  arbitration  committee, 
however,  passed  upon  the  claims,  instead  of  the  admissions  commit 
tee,  as  in  the  case  of  the  defendant.  The  other  powers  of  the  arbi 
tration  committee  were  summed  up  in  a  section  practically  iden 
tical  with  that  concerning  the  arbitration  committee  in  the  defend 
ant's  constitution.  The  debt  or  claim  passed  upon  in  Cochran  v. 
Adams  was,  like  that  at  bar,  one  arising  outside  of  exchange  trans 
actions.  The  arbitration  committee  allowed  the  claim,  but  the  su 
preme  court  held  otherwise,  declaring  the  purpose  of  the  provisions 
construed  to  be  "to  provide  for  settlement  of  claims  pertaining  to 
the  business  of  said  exchange."  While  it  is  true  that  the  particular 
limitation  of  the  powers  of  the  arbitration  committee  in  other  mat- 
ters was  accepted  as  conclusive  upon  the  construction  adopted,  the 
construction  was  not  made  dependent  upon  it,  but  rather  fortified 
by  it.  The  result  of  that  decision  is  practically  the  same  as  that 
arrived  at  in  this  case,  and  both  seem  to  be  in  accordance  with  the 
spirit  of  the  respective  constitutions,  and  are  expressive  of  my  own 
notion  of  justice.    The  demurrer  is  sustained,  with  costa. 

Demnrrer  sustained,  with  costs. 
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PBETZFELD  et  al.  ▼.  liA WRENCH  et  aL 

(Supreme  Coui-t,  Special  Term.  New  York  CJounty.    March,  1901.) 

1.  UORTOAOB— FORXCLOBCRB  »0B  INTEREST. 

A  judgment  and  foreclosure  of  a  mortgage  for  Interest  only  Is  not  void. 

2.  Same — Irkkoolakities. 

Irregularity  in  foreclosing  a  mortgage  for  interest  only  can  be  taken 
adraiitage  of  by  tbe  owner  of  the  equity  of  redemption  only  In  direct  pro- 
ceedings. 
&  Bams— buBSEQUENT  Forecixjsurb  fob  Pkikcipai.. 

Action  to  foreclose  a  mortgage  for  principal  and  interest  is  not  barred 
by  a  prior  foreclosure  for  interest  only. 
4  Same — Kiuhts  ok  Purchaser. 

Where  a  mortgagee  has  foreclosed  for  Interest  only,  and  a  deed  Is 
giyen  to  tbe  purchaser  subject  to  the  mortgage,  such  purchaser  cannot 
resist  a  subsequent  foreclosure  thereof. 
6.  Sahk— Lbatb  to  Sue. 

Where  a  mortgage  has  been  foreclosed  for  Interest  only,  a  subsequent 
complaint  to  foreclose  the  mortgage  la  not  one  to  recover  the  mortgage 
"debt."  within  Code  Civ.  Proc.  §§  1628,  1629,  so  that  leave  to  aue  must 
flr^t  be  obtained. 

Action  by  Simon  Pretzfeld  and  others  against  Edward  L.  Law- 
rence and  others  to  foreclose  a  mortgage  givcH  May  2,  1895.  In 
1896  the  mortgage  was  foreclosed  for  interest  only,  and  defendant 
Mary  J.  Stockton  claimed  her  right  to  redeem,  and  defendant  Ealph 
Weil,  who  had  purchased  under  the  other  foreclosure,  which  was 
set  aside  on  appeal,  claimed  to  be  the  mortgagee  in  possession. 
Judgment  for  plaintiffs. 

Wolf,  Kohn  &  Ullman,  for  plaintiffs. 
Paul  R.  Towne,  for  defendant  Stockton. 
Edwai'd  W.  S.  Johnston,  for  defendant  WeiL 
Lucius  H.  Beers,  for  defendant  Stoyresant. 

LEVENTRITT,  J.  I  hold  with  Mr.  Justice  Werner  that  the  fore- 
closure for  interest  only,  while  extraordinary  practice,  was  a  mere 
irregularity.  Stuyvesant  v.  Weil,  26  Misc.  Bep.  445,  57  N.  Y.  Supp. 
592.  No  one  could  take  advantage  of  the  irregularity,  except  the 
defendant  Stockton,  by  proceedings  directed  against  the  judgment 
in  the  foreclosure  suit.  She  has  taken  no  steps,  nor  does  she  in  her 
present  pleading  make  any  offer  to  do  equity.  The  present  fore- 
closure for  principal  and  interest  ia  regular;  the  defendant  Stock- 
ton was  properly  made  a  party;  and,  even  were  the  previous  judg- 
ment void,  the  one  here  sought  would  bar  all  her  rights.  Nor  is 
any  valid  defense  interposed  by  the  defendant  Weil,  the  purchaser 
from  the  grantee  under  the  referee's  deed.  He  is  bound  by  the 
positive  averments  of  his  answer  that  he  is  the  owner,  and  by  the 
covenants  of  the  deed  under  which  he  took  the  property  expiessly 
subject  to  the  mortgage  now  sought  to  be  foreclosed.  Under  these 
circnmertances,  even  were  there  adequate  proof,  he  can  claim  no 
rights  as  mortgagee  in  possession,  or  of  subrogation  to  those  ©f 
the  plaintiffs.  The  defendant  Stuyvesant,  who  has  made  a  contract 
of  purchase  with  the  defendant  Weil,  obviously  stands  in  the  same 
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position  as  bis  vendor.  If  he  shall  ultimately  prevail  in  his  suit 
for  specific  performance,  he  will  have  no  further  interest  in  the 
property.  If  he  shall  fail,  then,  according  to  his  contract,  he  takes 
expressly  subject  to  the  mortgage  here  in  suit. 

Finally,  it  is  claimed  that  the  complaint  is  defective  in  that  it 
does  not  comply  with  sections  1628  and  1629  of  the  Code.  Section 
1628  requires  leave  of  court  to  maintain  a  suit  to  recover  any  part 
of  the  mortgage  debt  where  there  has  been  final  judgment  for  the 
plaintiff  in  an  action  to  foreclose  a  mortgage  upon  real  property, 
and  section  1629  requires  the  complaint  to  state  whether  any  other 
action  has  been  brought  to  recover  any  part  of  the  mortgage  debt 
Even  were  leave  necessary  in  this  suit,  I  should,  on  the  theory  that 
these  sections  are  not  jurisdictional,  but  relate  to  practice  merely 
(Reichert  v.  Stilwell  [Sup.]  67  N.  Y.  Supp.  1062),  be  disposed  to 
grant  it  nunc  pro  tunc.  Earl  v.  David,  20  Hun,  527,  aflBrmed  in  86 
N.  Y.  634.  The  plaintiffs,  however,  have  maintained  no  action  on 
the  mortgage  debt  (that  is,  on  the  bond),  but  simply  one  to  foreclose 
the  mortgage,  and  the  allegation  in  their  pleading  is  therefore  cor- 
rect. Scofield  V.  Doscher,  72  K  Y.  495;  Insurance  Co.  v.  Pmith, 
19  Abb.  N.  C.  69.  There  should  be  judgment  for  the  plaintifFs,  with 
costs.  . 

Judgment  for  plaintiffs,  with  costs. 


(34  Misc.  Rep.  333.) 

PUTNAM  T.  LINCOLN  SAFE-DEPOSIT  CO.  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    March,  1901.) 

■WniL—CoNPTKucTiON— Trust. 

A  will  provided  for  the  appointment  of  one  P.  as  trustee  for  his  wife, 
a  daughter  of  the  testator,  and  that  all  moneys  devised  to  the  daughter 
should  be  subject  to  the  control  of  the  trustee  for  the  benefit  of  said 
daughter  and  her  children,  and  upon  the  death  of  said  daughter  all  of 
the  property  to  pass  to  her  children,  including  the  lineal  descendants  of 
any  deceased  child,  taking  per  stirpes,  share  and  share  alike.  Another 
clause  gave  to  each  of  his  children,  Including  said  beneficiary,  a  certain 
sum,  less  advances.  The  residuary  estate  was  given  to  testator's  ex- 
ecutors for  two  years,  and  then  over  to  his  children  equally,  with  a  pro- 
vision that  all  bequests  and  conditions  of  the  residuary  estate  should 
be  subject  to  the  limitations  and  conditions  of  the  will  as  to  each  of 
the  children.  P.  died  In  1899,  and  in  1900  the  beneficiary  died  and  de- 
vised all  her  estate  to  her  son  I.,  to  the  exclusion  of  her  other  sons. 
Beld,  that  the  beneficiary  of  the  trust  estate  took  the  residuary  estate 
under  the  same  trust,  and  that  she  could  not  devise  It,  and  that  upon  her 
death  it  went  to  her  three  children  In  equal  shares,  bjr  virtue  of  the  orig- 
inal will. 

Action  by  Robert  M.  S.  Putnam  against  the  Lincoln  Safe-Deposit 
CJompany  and  others  to  construe  a  will.    Decree  entered. 

Stickney,  Spencer  &  Ordway  (Albert  Stickney  and  Otto  0.  Wierum, 
Jr.,  of  counsel),  for  plaintiff. 

C!.  H.  Sturges,  for  Israel  Putnam  and  in  pro.  per. 

A.  Pennington  Whitehead,  Nash  Bockwood,  and  Edgar  T.  Brack- 
ett,  for  John  R.  Putnam. 

Corliss  Sheldon,  in  pro.  per. 

Samuel  Hoff,  for  Lincoln  Safe-Deposit  Go. 
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BUSSELL,  J."  The  snbject  of  the  controversy  is  the  share  of  his 
estate  left  in  trust  for  Mary  S.  Putnam,  deceased,  for  life,  op  abso- 
Intely,  by  her  father,  Robert  M.  Shoemaker,  of  Cincinnati,  Ohio, 
by  will  dated  November  27,  1882;  he  dying  February  10,  1885.  The 
contest  lies  between  the  plaintiff  Robert  and  his  brother .  John  R. 
Putnam,  of  united  interest,  against  their  brother  Israel  Putnam, 
who  claims  the  whole  as  sole  legatee  and  devisee  of  Mary  S.  Put- 
nam, their  common  mother.  If  Mrs.  Putnam  took  absolutely,  the 
son  Israel  takes  all ;  if  not,  he  divides  equally  with  his  two  brothers. 
The  issue  depends  upon  the  rightful  answer  to  the  question,  is  there 
any  effective  force  in  the  eighteenth  paragraph  of  the  will  of  the 
maternal  grandfather.  Shoemaker,  which  reads  as  follows? 

"Eighteenth.  I  further  hereby  appoint  my  son-in-law  John  R.  Putnam  as 
trvistee  for  his  wife,  my  daughter  Mary,  and  It  Is  my  will  and  direction  that 
all  moneys,  rents,  and  property  of  whatever  kind,  under  or  by  authority  of 
this  win  advanced,  paid  to,  or  devised  to  my  daughter  Mary  shall,  subject  to 
the  provisions  of  this  will  as  to  the  management  of  my  estate  by  my  execu- 
tors, pass  to  and  be  managed  by  my  said  son-in-law,  John  R.  Putnam,  at 
his  discretion,  for  the  benefit  of  my  said  daughter  Mary  and  her  children, 
Including  the  lineal  descendants  of  any  deceased  child,  and  upon  the  death 
of  my  said  daughter  all  of  said  property  and  her  share  In  my  estate  shall 
pass  to  and  become  the  property  of  her  children.  Including  the  lineal  de- 
scendants of  any  deceased  child,  taking  per  stirpes,  share  and  share  alike." 

If  the  husband,  John  R  Putnam,  took  no  title  as  trustee,  the  pro- 
visions as  to  him  conveyed  no  authority  whatever,  and  he  could  do 
no  effective  thing  for  the  benefit  of  the  wife,  Mary,  or  her  children, 
or  the  lineal  descendants  of  any  deceased  child.  If  her  children 
took  no  direct  interest  from  their  grandfather's  will,  her  share  in 
his  estate  would  not  pass  to  and  become  the  property  of  her  children, 
except  through  her  good  pleasure  solely,  and  not  in  the  slightest 
degree  because  the  grandfather  willed  it,  nor  would  the  lineal  de- 
scendants of  any  deceased  child  take  from  the  grandfather  at  all, 
or  in  any  other  way  than  by  the  act  of  Mrs.  Putnam;  and  so  the  pur- 
pose of  the  donor  of  the  bounty  would  be  defeated  in  an  important 
part  of  his  plan  of  distribution,  the  reasons  for  which  he  alone  fully 
knew,  and  for  the  scheme  of  which  he  had  the  undoubted  right  to 
provide.  I  think  the  testator  did  intend  this  eighteenth  clause  to 
have  legal  force  and  effect,  both  from  its  language,  and  the  other- 
wise absurdity  of  its  insertion;  that  he  did  mean  that  his  grand- 
children and  the  lineal  descendants  of  a  deceased  grandchild  should 
take  from  his  will,  and  not  from  that  of  ah  intermediary  beneficiary; 
and  that  the  reasons  for  the  protection  of  a  trust,  as  those  reasons 
bad  moving  force  in  his  mind  and  impelled  his  solemn  act,  required 
a  trust  title  in  the  husband  which  was  not  a  counterfeit.  I  find  no 
words  of  such  fixed  legal  import  as  to  control  the  obvious  meaning 
of  the  testator,  and  so  narrow  the  language  in  constructive  power 
that  the  daughter  takes  the  whole  absolutely,  and  the  benefits  to 
the  grandchildren  with  the  trust  to  the  husband  drop  into  a  legal 
vacuum.  The  law  does  not  require  the  words  of  a  devise  or  bequest 
to  follow  a  beaten  path  of  adjudicated  phraseology,  but  seeks  to 
effectuate  the  wishes  of  a  testator  if  his  language  is  sufiQciently  ex- 
pressive to  disclose  his  intent  (Kiah  v.  Qrenier,  66  N.  T.  220),  even 
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thoogb  five-siztlis  were  freed  from  the  trust  (Morae  r.  Morse,  86 
K.  Y.  53),  or  the  devise  for  life  waa  for  support  and  maintenance 
(Donovan  v.  Van  De  Mark,  78  N.  Y.  244),  and  where  the  trustee 
was  to  pay  over  the  incomes  of  the  sons'  parts  to  them  (Felter  v. 
AckersQn,  35  App.  Div.  282,  55  N.  Y.  8upp.  7).  "There  is  no  magic 
in  particular  words."  Tobias  v.  Eetchom,  32  N.  Y.  319;  Brewster 
V.  Striker,  2  N.  Y.  19;  Ward  v.  Ward,  105  N.  Y.  68,  11  N.  E.  373. 
When  the  testator  legally  stated  in  the  testament  that  "upon  the 
aeath  of  my  said  daughter  all  <rf  said  property  and  her  share  in 
my  estate  ehall  pass  to  and  become  the  property  of  her  children," 
he  meant  that  this  devolution  should  come  by  force  of  his  will, 
and  not  because  she  refrained  from  diverting  that  property  which 
she  received  only  by  force  of  the  same  will.  And  when  he  declared 
that  share  should  "pass  to  the  son-in-law,  ♦  ♦  ♦  for  the  benefit 
of  my  .said  daughter  Mary  and  her  children,"  he  meant  a  trust  for 
preservation  and  not  destruction  of  the  interests  of  both  daughter 
and  her  children.  Nor  will  the  suggestion  that  he  may  have  meant 
to  confer  a  power  in  trust  for  the  benefit  of  the  daughter  alone 
answer  the  question  as  to  what  the  testator  could  have  otherwise 
meant.  A  power  in  trust  is  a  technical  authority  to  do  an  act  in 
relation  to  real  estate  to  accomplish  an  ultimate  purpose.  Here 
none  is  a])parent  unless  for  the  years  of  the  daughter's  life  the  con 
sen'ation  of  the  children's  interests  derived  from  the  instrument 
creating  the  power  is  contemplated,  and  thus  that  remainder  inter- 
est recognized  and  protected.  No  power,  of  attorney  in  relation  to 
realty  or  personalty  can  survive  the  donor  of  the  power  unless 
coupled  with  an  interest  in  the  donee  in  the  property  itself.  Hunt 
V.  Rousmanier,  8  Wheat  174,  5  L.  Ed.  589.  The  will  of  the  grand- 
father was  executed  in  the  state  of  Ohio,  of  which  he  was  a  resi- 
dent; but  he  also  knew  that  the  share  for  the  benefit  of  Mrs.  Put- 
nam and  her  children  was  to  be  enjoyed  in  the  state  of  New  York, 
of  which  state  Judge  Putnam  and  his  wife  had  long  been  residents. 
How^ever,  the  law  of  the  state  of  Ohio  is  prima  facie  the  same  as 
that  of  New  York.  Monroe  v.  Douglass,  5  N.  Y.  447.  As  appears 
from  the  decisions  of  the  Ohio  supreme  court,  the  rule  there  recog- 
nizes as  controlling  the  purpose  of  the  testator  as  indicated  by  the 
will.  Carter  v.  Reddish,  32  Ohio  St.  1.  A  will  gave  to  the  wife  abso- 
lutely the  property  of  the  testator,  but  it  was  held  that  a  subse- 
quent clause  stating  that  if  any  of  the  property  remained  uncon- 
Bumed  at  her  decease  the  same  should  be  equally  divided  between 
the  testator's  brothers  and  sisters  modified  the  absolute  gift,  created 
an  estate  in  remainder  in  the  brothers  and  sisters,  and  constituted 
the  widow  a  trustee  of  the  remainder.  Johnson  v.  Johnson,  51  Ohio 
St.  446,  38  N.  E.  61;  Huston  v.  Craighead,  23  Ohio  St.  198. 

I  have  so  far  considered  the  case  as  though  the  testator  had 
made  no  provision  devising  or  bequeathing  his  property  to  his  fi\e 
children  and  the  descendants  of  those  who  died  before  his  decease 
in  a  way  different  from  that  which  would  have  taken  place  by  opera- 
tion of  law  in  case  of  intestacy.  As  the  share  in  controversy  did 
come  by  force  of  the  same  will,  it  is  necessary  to  consider  whether 
there  is  any  overruling  expression  of  intent  which  limits  or  modifies 
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the  interestB  passed  to  the  children  of  Mrs.  Putnam,  and  the  trust 
to  Judge  Putnam.  The  disposing  clauses  of  the  will  gave  a  specific 
legacy  of  $50,000,  less  advancements,  and  one-fifth  of  the  residuary 
estate.    The  clauses  read  as  follows:  . 

"Fourth.  I  will  and  devise  to  my  sons,  Kobt.  H.,  Murray  C,  and  Michael 
M.  Shoemaker,  and  to  my  daughters,  Mary  S.  Putnam  and  Henrietta  Christo- 
pher, each  the  sum  of  fifty  thousand  dollars  ($50,000),  a  portion  of  which  sum 
of  fifty  thousand  dollars  has  already  been  advanced  to  each  of  them,  and  the 
amount  bo  advanced  to  each  Is  charged  to  and  against  each  one  of  them, 
respectively.  In  my  book  accounts,  a  memorandum  or  transcript  of  which 
advances  made  to  each  up  to  this  date  Is  attached  hereto  and  made  a  part 
of  this  will;  the  residue  of  said  sum  of  fifty  thousand  dollars  not  already 
advanced  to  each  of  said  children,  less  any  further  additional  amounts  that 
I  may  hereafter  before  my  decease  advance  to  each  or  either  of  them  to 
make  the  full  sum  of  fifty  thousand  dollars,  inclndlng  advances  made  and 
that  hereafter  may  be  made,  and  to  make  them  equal  each  to  each  In  this 
behalf,  is  to  be  paid  to  each  of  them,  or  to  the  descendants  of  such  of  them 
as  may  be  deceased,  without  allowing  Interest  therein,  within  six  months 
after  my  death;  the  bequests  In  this  item  mentioned  to  be  paid  and  satisfied, 
within  six  months  after  my  death,  out  of  such  good  Interest-paying  securi- 
ties belonging  to  my  estate  at  the  time  of  my  deatb  as  my  executors  shall 
designate  and  set  apart  for  that  purpose,  so  as  to  make  each  in  that  resftect 
equal." 

"Twenty-First.  I  give  and  bequeath  all  the  residue  of  my  estate,  both  real 
and  personal,  at  whatever  kind  and  wherever  situated,  and  not  herelnl)efor© 
specially  devised  to  my  said  executors  In  this  vrill  named,  and  to  the  pur- 
vlvor  or  survivors  of  them,  to  be  held  In  trust  for  the  uses  and  purposes  fol- 
lowing: that  is  to  say,  to  hold,  manage,  and  control  in  the  best  and  most  care- 
ful manner  until  the  final  execution  of  all  the  several  duties  and  functions 
herein  charged  and  Imposed  upon  them,  with  power  in  their  discretion  to 
sell,  convey,  or  otherwise  dispose  of,  and  the  proceeds  to  reinvest,  except  the 
property  hereinbefore  specifically  devised,  any  real  estate,  stock,  bonds,  or 
personal  property,  of  whatever  kind,  belonging  to  my  estate;  and,  after  the 
previous  provisions  and  bequests  of  this  my  last  will  shall  have  been  carried 
out  and  satisfied,  then  all  the  residue  of  my  estate,  of  whatever  kind  or  char- 
acter, and  wlierever  situated,  shall,  until  as  hereinafter  directed,  l)e  by  my 
executors,  and  survivors  or  survivor  of  them,  held  as  the  property  of  my  es- 
tate entire,  and  be  Invested  as  herein  directed,  and  the  rents,  Issues,  and 
profits,  after  paying  taxes.  Insurance,  and  cost  of  management,  shall,  until 
two  years  after  my  decease,  be  equally  divided  among  my  five  children,  or, 
in  case  of  the  death  of  either  of  my  five  children,  then  among  the  surviving 
children  and  the  children-^my  grandchildren — of  such  deceased  child;  the 
child  or  children  of  such  deceased  child  of  mine  to  take  the  share  of  such 
rents,  issues,  and  profits  the  deceased  parent  would  have  taken  if  alive;  and 
then  at  the  expiration  of  two  years  after  my  decease  all  the  property,  real 
and  personal,  belonging  to  my  estate,  and  not  In  this  will  otherwise  dis- 
posed of,  and  subject  to  the  restrictions  and  limitations  hereinliefore  pro- 
vided, shall  be  divided,  or.  If  sold,  the  property  or  proceeds  of  sale  be  divided 
equally  among  my  five  children,  share  and  sli.ire  alike,  or  their  lineal  heirs, 
such  heir  or  heirs  taking  only  the  share  his  heir  or  their  parent  would  have 
taken  if  alive:  provided,  that  all  the  bequests  and  conditions  of  this  item 
are  and  shall  he  subject  to  the  bequests,  limitations,  and  conditlona  of  this 
will  as  to  each  of  my  said  children.  Whenever  a  beqiieat  In  money  is  made 
In  this  will,  or  a  fund  provided  to  be  raised  or  set  apart  for  any  purpose,  I 
authorize  my  executors  to  substitute  therefor,  at  their  discretion,  any  stocks 
or  securities,  at  a  fair  valuation  in  cash  to  be  made  by  them,  that  may  belong 
to  my  estate,  to  pass  a.s  liecjuests,  or  to  be  held  In  lieu  of  the  fund  so  be- 
queathed or  provided  to  be  set  apart." 

If  there  had  been  no  specific  or  residuary  bequest  or  devise  to 
Mrs.  Putnam,  as  a  matter  of  course  there  would  have  been  no  prop- 
erty upon  which  the  eighteenth,  clause  could  opemte,  and  that  eight- 


Digitized  by 


Google 


812  69  NEW  YORK  SUPPLEMENT  (Sup.    Ot. 

and  lOS  N*w  York  State  Raportar 

eeuth  claose  necessarily  refers  to  the  provisions  in  the  fourth  and 
twenty-flrst  clauses  as  providing  for  the  share  the  testator  designed 
to  protect  for  the  benefit  of  Mrs.  Putnam  and  her  children.  The 
testator's  purpose,  evidently,  was  to  indicate  an  intention  of  treating 
his  five  children  equally  as  to  the  shares  bequeathed  or  devised, 
with,  however,  the  express  provision  "that  all  of  the  bequests  and 
conditions  of  this  item  are  and  shall  be  subject  to  the  bequests, 
limitations,  and  conditions  of  this  will  as  to  each  of  my  said  chil- 
dren." To  give  this  proviso  full  effect,  we  must  search  the  will 
to  find  out  what  bequests,  limitations,  and  conditions  he  had  deter- 
mined that  the  bequests  and  conditions  of  the  residuary  item  should 
be  subject  to.  We  find  that  the  bequest,  to  Mrs.  Putnam  is  sub- 
jected by  the  eighteenth  clause  to  the  bequest  to  Judge  Putnam  in 
trust  and  to  the  grandchildren  in  remainder;  that  the  limitations  of 
title  conferred  by  the  bequests  are  the  trust  title  and  remainder 
benefits  therein  refeiTed  to;  and  that  the  conditions  include  the 
contingency  of  the  beneficial  interest  passing  by  force  of  the. will 
to  the  children  of  Mrs.  Putnam  surviving  at  her  death,  and  the  de- 
scendants of  fhoae  who  should  then  have  passed  away.  Thus  the 
twenty-first  clause  strengthens  rather  than  weakens  the  construc- 
tion tiiat  the  grandchildren  took  an  interest  direct  from  the  will, 
the  period  of  enjoyment  being  postponed  until  the  death  of  their 
mother. 

There  has  also  been  a  judicial  determination  in  the  state  of  Ohio 
which  might  well  have  here  the  force  of  a  former  adjudication 
upon  the  matters  involved.  An  action  was  begun  in  February, 
1887,  in  the  court  of  common  pleas  in  that  state  by  the  surviving 
executor  of  the  will  of  the  grandfather,  for  the  construction  of  that 
wUl,  making,  among  others,  Mrs.  Putnam,  Judge  Putnam,  and  their 
three  sons,  now  litigants  here,  parties,  and  averring  in  the  petition 
that  Robert  H.  Shoemaker  and  John  R.  Putnam  were  by  said  will 
constituted  trustees  for  certain  purposes  therein  indicated.  Juris- 
diction was  gained  of  all  the  parties,  trial  had,  and  decree  entered 
August  11,  1887.  By  that  decree  it  was  adjudicated  that  the  specific 
legacies  vested  in  the  five  children  of  the  testator  at  the  time  of 
his  death;  that  it  was  also  his  intention  to  vest  the  residuary  in 
the  five  children  at  his  death,  but  that  the  share  of  Mrs.  Putnam  was 
to  be  held  in  trust  by  her  husband,  John  B.  Putnam,  in  accordance 
with  the  terms  of  the  eighteenth  item  of  said  will,  and  devolved 
upon  her  death  as  in  said  eighteenth  item  specified.  Judge  and  Mrs. 
Putnam  gave  notice  of  appeal,  but  no  further  steps  seem  to  have 
been  taken  in  that  direction.  For  12  years  thereafter  Judge  Put- 
nam acted  as  trustee  with  title,  so  far  as  the  evidence  discloses, 
and  until  shortly  prior  to  his  death  in  1899.  As  to  the  residnary 
share,  therefore  (that  being  the  really  important  subject  here  in 
controversy,  the  |50,000  specific  legacy  having  been  reduced  to  about 
120,000  by  advancements),  the  three  sons  had  the  right  to  rely  on 
the  adjudication  recognizing  their  interests  under  the  will,  and  the 
trust  to  protect  those  interests,  free  from  any  power  of  diversion 
by  the  trustee  or  life  beneficiary,  and  suffer  the  care  and  disposi- 
tion of  the  property  and  its  income,  into  whatever  form  the  corpus 
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was  changed,  to  proceed  ander  the  will  and  decree,  aa  an  accepted 
ai'rangement,  acquiesced  in  for  many  years  for  family  reasons,  pow- 
erful to  preserve  the  family  ties  in  unity  and  concord.  Shimmel 
V.  Morse,  57  App.  Div.  434,  63  N.  Y,  Supp.  322,  68  N.  Y.  Supp.  1148. 
If,  however,  force  is  given  to  the  Ohio  decree  and  the  evident  ac- 
quiescence of  the  parties  in  interest,  the  distinction  made  between 
the  specific  legacy  and  the  residuary  must  be  recognized,  and  the 
balance  of  the  former,  less  advancements,  be  credited  as  belonging 
to  Mrs.  Putnam,  which  she  had  the  right  to  use  up  if  she  chose. 
Mrs.  Putnam  died  September  30,  1900,  leaving  a  will  bequeathing 
and  devising  all  her  property  to  the  son  Israel  Judge  Putnam  died 
at  Hong  Kong  November  28,  1899.  On  the  14th  day  of  July,  1899, 
he  conveyed  as  trustee  to  Mrs.  Putnam  an  interest  in  the  Arcade 
property,  Saratoga  Springs,  which  interest  had  been  conveyed  to  him 
as  trustee  by  the  executor  of  the  grandfather  April  13,  1898.  It 
Is  gravely  urged  that  a  recognition  of  the  rights  of  the  three  chil- 
dren will  cast  a  slur  on  the  name  of  the  husband,  who  was  an  hon- 
ored justice  of  the  supreme  court  of  this  state,  and  that  his  latest 
act  indicated  his  individual  construction  that  under  the  grandfather's 
will  Mrs.  Putnam  should  rightfully  have  all  the  property.  This 
would  not  be  of  avail  against  the  legal  rights  of  the  children,  even 
were  such  an  inference  correct.  It  may,  however,  be  easily  seen 
that,  conscious  of  advancing  age  and  possible  physical  weakness 
necessitating  a  long  sea  voyage,  Judge  Putnam  may  have  wished 
to  leave  the  practical  control  to  the  wife,  who  was  the  mother  of 
their  children,  knowing  well  that  his  act  gave  her  no  greater  inter- 
est than  she  might  possess,  and  put  no  obstacle  in  the  way  of  the 
children  asserting  whatever  right  they  had.  Nor  do  I  think  any 
estate  tail  was  created  by  the  will.  Such  an  estate  is  created  in 
realty  alone.  There  is  no  evidence  in  that  will  of  an  intent  to  tie 
up  mixed  real  and  personal  property  in  such  a  way. 

The  trust  having  terminated  by  the  death  of  Mrs.  Putnam,  the 
three  sons  are  entitled  to  the  property,  except  the  specific  legacy. 
An  accounting  should  be  had,  and  a  reference  to  report  the  same, 
and  the  situation  of  the  trust  property  and  its  equitable  division. 
The  securities  in  the  deposit  boxes  of  the  Lincoln  &ife-Depo8it  Com- 
pany might  remain  there  till  the  final  judgment,  with  due  arrange- 
ment for  collection  of  interest  coupons.  All  other  questions  are 
reserved  to  final  judgment- 

Ordered  accordingly. 


(34  Misc.  Rep.  342.) 

TTNIVERSAL  TALKINO-MACH.  CO.  T.  ENGMSH. 

(Supreme  Court,  Special  Term,  New  York  County.    March,  1901.) 

L  Injckction— Contract  of  Employment— Breach. 

Equity  will  not  enjoin  an  employ^  having  special  knowledge  or  skill, 
and  who  refuses  to  render  further  services,  from  performing  similar 
sei'vlces  for  any  other  than  the  employer  In  violation  of  his  contract, 
unless  It  Is  affirmatively  shown  by  the  employer  that  such  skill  cannot 
be  supplied  by  others. 
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II    HaMK — InVBNTIONB   of   ErPLOTE. 

Where  an  employs  contracts  to  assign  to  bis  employer  all  Inventloiu 
made  by  blm  during  bis  employment,  be  wfll  not  be  enjoined  from  using 
■ucb  InTentions  to  tbe  injury  of  bis  employer,  wbere  the  evidence  fails 
to  show  any  Inyentlon  made  by  the  employs  daring  tbe  term  of  bis 
employment 

Suit  by  the  Universal  Talking-Machine  Company  against  Jolin  C. 
English.    Motion  to  continue  temporary  injunction.    Denied. 

Olney  &  Comstock,  for  the  motion. 
J.  £.  Ludden,  opposed. 

SCOTT,  J.  The  defendant's  contract  with  the  plaintiff  contained 
four  several  and  severable  obligations  on  his  part:  First,  to  give 
his  personal  services  and  devote  his  skill  and  attention,  for  the  pe- 
riod specified,  to  the  exclusive  service  of  the  company  in  the  mat- 
ter of  making  sound  records  and  copies  thereof,  and  in  designing 
improved  apparatus,  and  in  developing  and  perfecting  improved 
processes  for  recording  and  reproducing  sound;  second,  to  vest  in 
and  assign  to  plaintiff  all  inventions  and  improvements  in  the  art 
of  sound  recording  and  reproducing,  or  relating  thereto,  or  capable 
of  employment  therein,  made  by  defendant  since  the  12tli  day  of 
June,  18!)9,  as  well  as  those  of  such  description  made  by  him  during 
the  term  of  his  employment  by  plaintiff;  third,  to  fully  disclose 
to  the  authorized  ofHciala  of  the  company  any  or  all  of  tbe  inven- 
tions or  improvements  contemplated  by  the  contract,  together  with 
full  descriptions,  written  or  verbal  or  both,  and  all  drawings,  dia- 
grams, or  formulae  thereof,  and  full  directions  for  making,  using, 
and  practicing  the  same;  fourth,  not  to  disclose  any  of  such  inven- 
tions or  discoveries  (i.  e.  those  made  since  June  12,  189!))  to  other 
than  the  duly-authorized  officials  or  attorneys  of  the  plaintiff.  The 
defendant  has  refused  to  complete  this  contract.  He  offers  various 
reasons  in  justification  of  his. refusal,  with  which  it  is  not  neces- 
sary'to  deal  upon  this  motion.  For  the  purpose  of  passing  upon 
the  question  now  presented  it  may  be  assumed,  without  deciding, 
that  the  defendant  has  no  justification  for  his  r^usal  to  go  on  and 
complete  his  contract  according  to  its  terms.  When  so  much  is 
assumed,  however,  it  does  not  necessarily  follow  that  the  plaintiff 
is  entitled  to  relief  in  equity,  for  in  general  the  remedy  for  a  breach 
of  contract  is  to  be  found  in  an  action  for  damages.  There  are 
cases,  however,  in  which  equity  will  intervene  and  afford  injunctive 
relief.  One  of  these  cases  is  correctly  stated  in  the  plaintiff's  brief 
by  a  quotation  from  a  well-known  text-book,  as  follows: 

"When  one  person  agrees  to  render  personal  services  to  another  which  re- 
<lutro  and  presuppose  a  special  knowledge,  skill,  and  ability  in  the  employ^. 
so  that  in  case  of  a  default  the  same  services  could  not  easily  be  obtained 
from  otliers,  although  the  affirmative  specific  performance  of  the  contract  is 
lii-jDiid  the  power  of  the  court,  this  performance  will  be  negatively  enforced 
by  enjoining  its  breach."    Pom.  Spec.  Perf.  (2d  Ed.)  §  24. 

In  other  words,  in  a  case  such  as  is  supposed  by  the  writer  above 
quoted,  while  equity  canuot  compel  the  employ^  to  devote  his  knowl- 
edge, skill,  and  ability  to  his  employer,  it  can  forbid  him  to  devote 
them  to  the  service  of  any  other,  and  a  portion  of  the  relief  asked 
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for  by  the  plaintiff  is  that  the  defendant  be  enjoined  fpom  perform- 
ing for  any  other  the  seiTkes  which  he  has  agreed  to  perform  for 
plaintiff.  It  will  be  observed  tliat  in  order  to  apply  this  principle  to 
any  particular  case  the  servant  must  be  possessed  of  special  knowl- 
edge, skill,  and  ability,  so  that  in  case  of  his  default  the  same  serv- 
ice cannot  easily  be  obtained  from  others.  The  plaintiff's  business, 
as  stated  in  the  complaint,  is  that  of  manufacturing  records  of 
sound,  and  selling  apparatus  containing  sound  records  and  which 
reproduce  soand;  known  as  '^nophones"  and  "gramophones."  The 
sound  records  made  by  plaintiff  are  stated  to  be  what  are  known 
as  "original"  or  "master"  records,  being  flat  discs  of  a  hard  compo- 
sition on  which  are  pressed  lateral  vibrations,  which  are  the  sound 
waves.  These  vibrations  or  waves  are  produced  upon  the  discs  by 
a  needle,  the  movements  of  which  are  influenced  by  the  sounds 
projected  into  a  receiver  or  horn.  These  originals  are  then  repro- 
duced bj'  an  electrotyping  process,  and  the  electrotypes  are  used 
as  a  matrix  or  die  for  pressing  duplicate  discs.  Defendant's  especial 
skill  and  knowledge  seems  to  have  been — ^First,  that  he  knew  the 
composition  of  the  disc  on  which  the  master  record  was^  traced; 
and,  second,  he  had  acquired  a  certain  skill  in  so  placing  the  singer, 
orator,  or  musician,  with  reference  to  the  receiver  or  horn  into 
which  the  sound  was  to  be  projected,  as  to  produce  the  best  results, 
and  bis  sole  employment  by  the  defendant  was  to  produce  these 
master  records.  So  far  as  concerns  the  composition  of  which  the 
disc  is  made,  it  appears  that  he  dictated  the  formula  to  an  oflicer 
of  the  plaintiff  at  the  time  he  signed  the  conti-act  in  question.  So 
far  as  concerns  the  placing  of  the  person  producing  the  sound,  he 
swears  that  before  he  left  plaintiff's  employ  he  fully  and  carefully 
instructed  another  employ^  who  still  remains  with,  the  plaintiff. 
This  employ^  denies  that  he  was  taught  by  defendant,  but  how  he 
acquired  his  present  skill  is  immaterial.  The  imjwrtant  fact  is  that, 
notwithstanding  defendant's  defection,  plaintiff  is  still  able  to  pro- 
duce master  records,  which  the  defendant  swears,  and  plaintiff  does 
not  deny,  are  quite  as  good,  if  not  a  little  better,  than  those  which 
defendant  made.  It  does  not  appear,  therefore,  that  the  same  serv- 
ice that  defendant  agreed  to  render  cannot  readily  be  obtained  from 
another,  and  the  api)lication  for  an  injunction  upon  this  ground 
cannot  prevail.  The  plaintiff  relies,  however,  upon  another  equally 
well  established  rule,  which  has  been  stated  as  follows: 

"Where  a  person  Is  the  owner  of  valuable  trade  secrets,  which  were  either 
discovered  by  an  emploj-6  or  necessarily  dlsclostni  to  him  while  occupying  a 
confldeutlal  relation  towards  the  owner,  and  such  employs  has  agreed  to  give 
his  employer  the  exclusive  property  in  and  control  over  such  Inventions,  and 
thereafter.  In  violation  of  such  asreement  undertakes  to  make  use  of  the 
same  In  such  manner  as  to  materially  injure  bis  employer's  business,  a  court 
of  equity  will  grant  relief  and  enjoin  the  employ^  from  making  use  of  said 
knowledge  to  the  prejudice  of  his  employer." 

Kodak  Co.  v.  Reiclienbach,  79  Ilun,  184,  29  N.  Y.  Supp.  1143; 
Little  V.  Galhis,  4  App.  Div.  r)G<).  38  N.  Y.  Supp.  487. 

The  defendant  by  his  contract  did  agree  that  all  inventions  and 
discoveries  made  by  him  during  the  term  of  his  employment  should 
belong  to  plaintiff,  and  that  he  would  not  impart  them  to  any  one 
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else.  It  is  not  contended  that  plaintiff  disclofied  any  trade  secrets 
to  defendant,  and  it  is  not  mule  very  clear  that  he  himself  dis- 
covered or  invented  anything  during  the  period  of  his  connection 
with  plaintiff.  The  plaintiff  alleges  very  generally  that  defendant 
made  some  inventions  or  discoveries  in  the  direction  of  improving 
the  process  of  making  records,  but  gives  no  details  thereof,  either 
by  stating  the  nature  of  such  inventions  or  discoveries,  or  their  re- 
sult or  effect  in  improving  the  processes.  The  defendant  says  that 
he  has  not,  since  he  entered  plaintiff's  employ,  learned  anything  new 
in  reference  to  making  sound  records  and  copies  thereof,  or  in  design- 
ing improved  processes  for  recording  and  producing  sounds,  and  now 
knows  no  more  on  the  subject  than  when  he  first  entered  plaintiff's 
employ;  and  he  denies  with  emphasis  that  he  has  ever  disclosed  to 
any  one,  save  plaintiff's  officers  and  employes,  any  processes,  ap- 
paratus, inventions,  or  improvements  relating  to  the  production  of 
records,  or  that  he  has  threatened  to  do  so,  or  told  any  one  that  he 
intended  to  do  so.  He  states  that  he  intends  to  go  into  business, 
but  only  in  the  manufacture  and  sale  of  pressed  records  which  are 
not  manufactured  by  plaintiff.  The  only  obligation  assumed  by  de- 
fendant as  to  inventions,  discoveries,  and  improvements  was  that 
plaintiff  should  be  entitled  to  such  as  defendant  might  make  while 
in  plaintiff's  employ, — ^that  is,  after  October  12,  189&, — and  that  as 
to  those  he  should  make  disclosure  only  to  plaintiff's  officers  or  at- 
torneys. As  to  anything  that  he  had  invented  or  discovered  prior 
to  October  12,  1899,  he  was  left  free  to  make  such  use  as  he  saw  fit. 
In  view  of  plaintiff's  total  failure  to  point  out  or  designate  any  in- 
vention or  discovery  which  it  alleges  that  defendant  has  made  since 
the  date  fixed  by  the  contract,  coupled  with  defendant's  positive 
denial  that  there  are  any  such,  the  plaintiff  has  not  made  out  a  case 
justifying  the  continuance  of  the  injunction  pendente  lite  under 
the  rule  of  law  secondlyabove  stated.  The  motion  to  continue  the 
injunction  must  be  denied,  and  the  temporary  injunction  vacated, 
with  ?10  costs  to  defendant. 

Motion  denied,  and  temporary  injunction  vacated,  with  JIO  costs 
to  defendant. 


(34  Misc.  Rep.  346.) 

BEBNHBIMER  et  al.  v.  HARTMAYER. 

(Supreme  Court,  Special  Term,  New  York  County.    March,  1901.) 

Costs— Enforcement— Interlocutory  Judgmemt. 

Where  defendant.  In  his  ans-wer,  set  up  a  counterclaim,  and  plaintiffs* 
demuiTers  thereto  were  overruled,  and  plaintiffs  appealed,  and  the  Judg- 
ment was  reversed,  with  costs,  and  the  demurrers  were  sustained,  and 
leave  was  given  to  defendant  to  amend,  but  he  refused,  and  on  an  inter- 
locutory Judgment  entered  the  costs  were  taxed  therein,  the  costs,  being 
absolute,  could  be  enforced  by  an  execution  under  Code  Civ.  Proc.  S779, 
providing  for  execution  in  favor  of  any  person  to  whom  the  costa  are 
payable. 

Action  by  Simon  E.  Bemheimer  and  others  against  John  Hart- 
mayer.  Judgment  for  plaintiffs.  Motion  that  the  clerk  be  directed 
to  docket  judgment  for  costs  against  defendant  in  order  tliat  an 


Digitized  by 


Google 


Sup.  Ct.)  BERMHEIMEB  V.  HABTHAYER.  817 

execution  may  be  issued  therefor   under  Code  Civ.  Proc.  $  779. 
Granted. 

See  63  N.  Y.  Supp.  978. 

Rose  &  Putzel.  for  the  motion. 
David  F.  Tourney,  opposed. 

SCOTT,  J.  The  defendant,  by  his  answer,  among  other  defenses 
looking  to  the  defeat  of  the  plaintiffs'  cause  of  action,  set  up  coun- 
terclaims to  the  two  causes  of  action  included  in  the  complaint. 
To  these  counterclaims  plaintiffs  demurred.  The  demurrers  were 
overruled  at  special  term,  with  costs  to  the  defendant,  and  leave 
given  to  plaintiffs  to  reply.  From  the  interlocutory  judgnlent  en- 
tered upon  this  decision  plaintiffs  appealed  to  the  appellate  division, 
where  the  judgment  of  the  special  term  was  reversed,  with  costs, 
and  the  demurrers  sustained,  with  costs.  Upon  this  decision  an 
interlocutory  judgment  was  entered,  the  costs  having  been  taxed 
and  specified  therein.  Leave  was  given  to  the  defendant  to  amend 
his  answer  on  payment  of  costs,  but  he  has  neglected  to  avail  him- 
self of  this  leave,  being  content  to  stand  upon  the  issues  of  fact 
raised  by  the  denials  in  his  answer.  The  plaintiffs  now  move  that 
the  clerk  be  directed  to  docket  the  judgment  for  costs  against  the 
defendant,  to  the  end  that  an  execution  may  be  issued  for  the  col- 
lection thereof  under  section  779,  Code  Civ.  Proc.  The  application 
is  based  upon  section  3232,  Code  Civ.  Proc.,  which  provides  as  fol- 
lows: 

"Where  an  issue  of  law  and  an  Issue  of  fact  are  Joined,  between  the 
same  parties  to  the  same  action,  and  the  Issue  of  fact  remains  undisposed 
of,  when  an  Interlocutory  Judgment  is  rendered  upon  the  Issue  of  law,  the 
interlocutory  Judgment  may,  in  the  discretion  of  the  court  deny  costs  to 
either  party,  or  award  costs  to  the  prevailing  party,  either  absolutely,  or  to 
abide  the  event  of  the  trial  of  the  Issue  of  fact" 

The  following  section  (3233)  provides  that: 

"Section  seven  hundred  and  seventy-nine  of  this  act  applies  to  Interlocu- 
tory costs,  awarded  as  prescribed  In  the  last  section,  as  If  they  were  costs  of 
m  motion." 

And  section  779  provides  that: 

"Where  costs  of  a  motion,  or  any  other  sum  of  money,  directed  by  as 
order  to  be  paid,  are  not  paid,  •  •  •  an  execution  against  the  personal 
property  only  of  the  party  required  to  pay  the  same,  may  be  issued  by  any 
party  or  person  to  whom  the  said  co$t8  or  sum  of  money  Is  made  payable  by 
said  order." 

It  would  seem  as  if  the  case  presented  on  this  motion  precisely 
fitted  the  foregoing  provisions  of  the  Code.  An  issue  of  fact  and 
an  issue  of  law  were  joined  between  the  same  parties  to  the  same 
action;  an  interlocutory  judgment  has  been  rendered  upon  the  issue 
of  law,  while  th§  issue  of  fact  remains  undisposed  of,  and  the  court 
has  exercised  its  discretion  by  awarding  costs  absolutely  to  the 
plaintiffs.  These  sections  introduced  an  entirely  new  rule  as  to  the 
collection  of  what  are  therein  termed  "interlocutory  costs"  awarded 
under  circumstances  such  as  have  arisen  in  this  action.  Prior  to 
the  Revised  Statutes,  where  there  were  several  issues,  the  party 
prevailing  on  the  whole  record  recovered  his  costs  without  any 
CO  N.T.S.-fi2 
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deduction  for  the  issues  found  against  him.  By  the  Bevised  Stat- 
utes it  was  provided  that: 

"Sec.  26.  When  tbere  shall  be  several  issnea  joined  In  any  cause,  and  a  Ter- 
dlct  shall  be  rendered  for  the  plaintiff  on  one  or  more  of  them,  and  for  the  de- 
fendant on  another,  If  the  plaintiff  obtain  judgment  upon  the  whole  record, 
costs  shall  be  awarded  as  follows:  (1)  When  the  substantial  cause  of  action 
was  the  same  in  each  issue,  the  plaintiff  shall  recover  the  costs  on  those  issues 
which  were  found  for  him,  and  shall  not  be  liable  to  the  defendant  for  the 
c  jsts  of  the  issue  which  shall  be  found  for  the  defendant.  (2)  When  there  are 
two  or  more  distinct  causes  of  acticm,  in  separate  counts,  the  plaintiff  shall  re- 
cover costs  on  those  Issues  which  are  found  for  him;  and  the  defendant  on 
those  which  are  found  in  his  favor. 

"Sec.  27.  If  judgment  be  rendered  for  the  defendant,  upon  the  whole  rec- 
Old,  the  costs  of  the  Issues  which  may  have  been  found  for  the  plaintiff, 
shall  not  be  allowed  to  either  party. 

"Sec.  28.  When  judgment  shall  be  rendered  in  favor  of  a  defendant,  upon 
general  demurrer,  to  one  or  more  counts  in  a  declaration,  and  the  plaintiff 
shall  have  judgment  on  other  counts,  on  demurrer,  on  verdict  or  by  default, 
the  defendant  shall  be  allowed  his  costs  upon  such  judgments  In  his  favor." 

2  Rev.  St  p.  617,  {{  26-28. 

It  is  obvious  that  both  at  common  law  and  ander  the  Revised 
Statutes  the  award  of  costs  following  the  determination  of  one  out 
of  several  issues  was  always  dependent  upon  the  final  determination 
of  the  action,  and  was  in  no  sense  interlocutory  costs,  but  final  costs, 
to  be  included  in  the  final  judgment  after  all  the  issues  had  been  dis- 
posed of.  The  Code  of  Procedure  contained  no  provision  simUar  to 
those  above  quoted  from  the  present  Code,  and  it  was  held  that 
costs  upon  the  sustaining  or  overruling  of  a  demurrer  were  still 
final,  and  not  interlocutory,  costs,  to  be  provided  for  in  the  final 
judgment.  Palmer  v.  Smedley,  13  Abb.  Prac.  185;  Mora  v.  Insurance 
Co.,  Id.  304;  Bucking  v.  Hauselt,  9  Hun,  633.  The  case  last  cited 
was  decided  in  January,  1877,  after  the  adoption  of  the  Code  of 
Civil  Procedure,  but  before  chapter  21,  which  includes  sections  3232 
and  3233,  went  into  effect.  Code  Civ.  Proc.  §  3356.  It  dealt,  there- 
fore, with  the  provisions  of  the  former  Code,  and  must  be  read  with 
reference  to  them.  In  accordance  with  those  provisions  it  was  held 
that  what  was  meant  by  the  direction  given  on  the  decision  of  a 
demurrer  was  that,  when  judgment  should  be  finally  entered  in 
the  action,  as  a  portion  of  that  judgment  the  relief  which  the  de- 
cision upon  the  demurrer  awarded  to  the  prevailing  party  thereto 
should  be  secured  to  him.  Sections  3232  and  3233  of  the  present 
Code  became  effective  on  September  1,  1880.  In  November  of  that 
year  a  question  similar  to  the  one  now  under  consideration  came 
before  the  general  term  of  this  department,  in  which  it  was  held 
that  costs  of  a  demurrer  were  not  interlocutory,  but  final,  costs, 
and  that  the  plaintiff  could  not  recover  them  until  judgment  was 
rendered  upon  the  issues  generally.  The  court  cited  Palmer  v.  Smed- 
ley and  Mora  v.  Sun  Mut.  Ins.  Co.,  supra,  both  of  which  were  de- 
cided under  the  old  Code,  and  no  reference  was  made  to  the  sec- 
tions of  the  present  Code  now  under  discussion.  Armstrong  v.  Cum- 
mings,  22  Hun,  570.  Decisions  to  the  same  effect  have  been  ren- 
dered by  the  general  term  of  this  court  in  a  number  of  cases.  Rob- 
inson V.  Hall,  35  Hun,  214;  Oesterreiches  v.  Jones,  45  Hun,  246; 
Fales  V.  Knitting  Co.,  51  Hun,  487,  4  N.  Y.  Supp.  284;  Willover 
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V.  Bank,  10  Civ.  Proc.  R.  80.  In  none  of  these  cases  jf  ere  the  sections 
of  the  present  Code  above  quoted  referred  to,  and  in  nearly  all  of 
them  the  authorities  cited  to  support  the  decision  were  those  cited 
above,  which  were  decided  under  the  old  Code.  All  of  those  cases 
proceeded  upon  the  theory  that  costs  awarded  upon  the  decision  of 
an  issue  of  law  arising  upon  demurrer  are,  in  their  nature,  final, 
and  not  interlocutory,  costs.  Clearly,  they  were  final  costs  prior 
to  the  present  Code.  But  section  3233  of  that  Code  expressly  de- 
nominated costs  awarded  under  section  3232  as  interlocutory  costs. 
It  seems  to  be  clear  that  it  was  the  design  and  intention  of  the 
framers  of  the  present  Code  to  change  the  rule  formerly  in  force 
as  to  the  time  and  method  of  collecting  costs  arising  upon  the  deci- 
sion of  a  demurrer,  and  the  language  used  is  apt  and  appropriate 
to  carry  this  intention  into  effect.  In  view  of  the  plain  language 
of  the  Code,  and  the  absence  of  any  reference  to.  sections  3232-  and 
3233  in  any  of  the  cases  cited  above,  I  am  forced  to  the  conclusion 
that  the  attention  of  the  court  was  not,  in  any  of  the  cases,  called 
to  the  change  in  practice  effected  by  such  sections.  Under  these 
circumstances  I  do  not  consider  that  the  authorities  which  have  been 
cited  should  be  held  to  be  decisive  of  this  motion. 
Motion  granted,  with  f  10  costs. 


(34  Misc.  Rep.  850.) 

PEOPLE  ex  Kl.  MOHAWK  &  M.  RY.  CO.  V.  GARMON  et  ■!.,  AsseBBOrs. 
(Supreme  Court,  Special  Term,  Oneida  County.    March,  1901.) 

1.  Taxation— Excessive  Assessment — Certiorari. 

Where  a  railroad  corporation  on  "grievance"  day  appears  before  the 
aBsesBors  of  the  town,  and  objects  to  its  assessed  valuation  as  excessive 
and  unequal,  and  procures  the  same  to  be  reduced  to  a  certain  extent, 
and  makes  no  other  objection,  It  Is  precluded  to  object  on  certiorari  to 
Irregularities  In  the  assessment  roll,  though  they  might  have  been  snf- 
flclent  In  the  first  Instance  to  have  rendered  the  assessment  Invalid. 

S.  Same— Appkabance  to  Ubjbct. 

Where  a  railroad  corporation  appears  before  town  assessors  on  "griev- 
ance" day,  and  objects  to  the  assessed  value  of  the  railroad.  It  cannot 
In  the  same  proceeding  assail  title  of  the  assesBors  to  office. 

&  Same. 

Attorney  of  railroad  company  appeared  on  "grievance"  day  to  review 
the  assessment  of  the  property  of  the  corporation,  and  laid  down  in  his 
affidavit  an  erroneous  rule  of  law,  by  which  he  claimed  the  assessorB 
should  be  governed  In  valuing  the  real  estate  of  the  railroad  company. 
Beld  that,  where  thereafter  the  railroad  company  brings  certiorari  to  re- 
view the  assessment,  it  1b  not  to  be  bound  by  the  argument  contained  in 
such  rule,  bo  that  It  cannot  have  any  correction  on  any  other  theory. 

Certiorari  by  the  people,  on  the  relation  of  the  Mohawk  &  Malone 
RaUw^ay  Company,  against  Samuel  Garmon  and  others,  assessors  of 
the  town  of  Webb,  Herkimer  county,  for  the  purpose  of  reviewing  an 
assessment  of  the  property  of  the  relator  by  the  assessors  for  the  year 
1900  for  the  sum  of  $199,750.  The  petition  claimed  that  two  of  the 
assesBoni  were  not  legally  appointed,  that  the  assessment  roll  and  the 
verification  and  filing  thereof  were  defective,  and  that  the  valuation 
placed  on  relator's  property  was  excessive  and  unequaL  Hearing 
granted. 


Digitized  by 


Google 


820  69  NEW  YORK  SUPPLEMENT  (Sop.   CL- 

and  in  Naw  York  Btoto  Baportar 

C.  E.  Snyder,  for  relator. 

G.  D.  Adams,  for  respondents. 

HISCOCK,  J.  Some  of  the  objections  made  by  the  relator  to  the 
assessment  of  its  property  in  question,  and  which  may  be  designated 
as  technical  as  distinguished  from  the  question  of  valuation,  may  be 
easily  disposed  of. 

It  is  too  clear  to  require  argument  or  citation  that  the  question 
whether  some  of  the  defendants  were  duly  elected  or  appointed  as- 
sessors cannot  be  raised  in  this  proceeding.  There  is  no  doubt  that 
they  were  at  least  de  facto  assessors,  and  that  the  relator  appeared 
before  them  as  such  in  relation  to  this  assessment,  and  their  title  ta 
office  cannot  be  tried  herein. 

Relator  seems  to  claim  in  its  petition  that  the  assessment  roll  made 
up  and  exhibited  by  defendants  upon  grievance  day,  and  by  them  com- 
pleted and  finished  August  21,  1900,  was  never  filed  with  the  town 
clerk  of  the  town  of  Webb,  but  that  the  defendants  on  the  27th  of 
September,  1900,  filed  with  the  said  town  clerk  what  purported  to  be 
an  assessment  roll  of  said  town,  and  which  is  not  the  one  that  was 
completed  on  or  before  August  let,  and  not  the  one  that  was  sub- 
mitted by  defendants  to  relator  and  other  taxpayers  on  the  third 
Tuesday  of  August,  1900.  These  allegations  in  the  petition  are  upon 
information  and  belief,  and  relator's  counsel,  upon  the  argument,  has 
not  made  clear  just  what  he  means  by  them  or  how  far  he  relies  up- 
on them.  Suffice  to  say  that  the  defendants  challenge  their  correct- 
ness, and  by  affirmative  statements  in  their  return  allege  that  the 
roll  made  up  by  them  on  or  before  August  1,  1900,  and  submitted  for 
public  inspection,  and  completed  on  or  about  August  2l8t,  was  duly 
verified  and  filed  with  the  town  clerk  of  the  town  of  Webb,  and  other- 
wise, as  directed  by  section  22  of  the  tax  law.  If  relator  intends  to- 
rely  upon  its  allegations  upon  this  point,  there  is  an  issue  of  fact 
which  requires  the  taking  of  evidence,  and  which  will  be  sent  to  a 
reference. 

The  claim  that  the  assessment  roll  was  not  properly  verified,  as- 
suming such  claim  to  be  well  founded,  haa,  I  think,  been  disposed  of 
by  the  subsequent  conduct  of  the  assessors.  On  or  about  October 
22,  1900,  they  made  and  attached  to  said  assessment  roll,  while  still 
on  file  in  the  town  clerk's  office,  a  second  oath,  which  is  not  criti- 
cised. This  was  sufficient  to  obviate  any  difficulties  arising  from  de- 
fects in  the  first  one.    People  v.  Jones,  106  N.  Y.  330,  12  N.  E.  711. 

Relator  criticises  in  many  respects  the  form  of  the  assessment  roll 
finally  made  up  by  defendants.  It  claims  that  said  assessment  roU 
does  not  comply  with  section  21  of  the  tax  law,  in  that  it  does  not 
contain  the  name  of  the  relator  in  the  first  column  of  the  assess- 
ment roll,  but  that  initials  are  used  in  part  by  the  defendants  to  in- 
dicate said  petitioner's  name;  that  there  is  no  description  given  of 
the  land  attempted  to  be  assessed,  and  no  statement  of  the  quantity 
of  real  property  taxable  to  relator;  that  generally  there  is  no  such 
arrangement  of  columns  as  is  required.  While  some  of  the  details 
in  the  form  of  the  assessment  roll  criticised  by  relator,  such  as  the 
use  of  the  initials  "R.  R.  Co."  for  'Railroad  Company"  in  the  name 
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of  the  relator,  and  the  arrangement  of  the  cplumns,  ace  immaterial, 
and  can  easily  be  disregarded,  there  is  no  question  "t>at  v^hat  there  Ib 
much  room  for  the  general  complaint  made  bj  relator  in  regard  to  the 
form  of  the  assessment  roll.  While,  as  claimed  J)y  defendants'  at- 
torney, public  policy  requires  that  every  one  should  be  assessed  and 
pay  his  just  share  of  taxes,  and  not  escape  therefrom  upon  mere  quib- 
bles, the  taxpayer,  upon  the  other  hand,  is  entitled  to  have  the  mu- 
nicipality, which  seeks  to  impose  a  burden  upon  his  property  through 
its  officers,  comply  with  the  requirements  of  the  statute  in  an  intel- 
ligent and  business-like  manner.  Defendants  have  not  done  this  in 
this  case.  The  assessment  roll  which  they  have  made  up  does  not 
-come  anywhere  near  complying  with  the  form  pointed  out  by  the 
statute.  As  stated  above,  some  of  the  variations  found  in  it  are 
doubtless  immaterial,  and  can  be  disregarded,  and  the  intention  of 
the  assessors  spelled  out  without  much  difficulty.  The  purported  de- 
scription of  relator's  land  simply  as  "f34^  miles"  presents  the  most 
serious  question  in  respect  to  the  validity  of  the  assessment,  and  it 
may  be  doubted  whether  the  court  could,  if  forced  to  that  issue,  sus- 
tain the  assessment  by  interpreting  those  words  as  a  compliance 
with  that  provision  of  tiie  statute  which  required  the  assessors  "to  set 
down  in  the  second  column  the  quantity  of  real  property  taxable  to 
each  person,  with  a  statement  thereof  in  such  form  as  the  commis- 
sioners of  taxes  shall  prescribe."  I  have,  however,  reached  the  con- 
clusion in  this  case  that  relator  by  its  conduct  upon  "grievance  day" 
has  submitted  itself  to  the  jurisdiction  of  the  defendants,  and  cannot 
now  raise  the  questions  which  it  seeks  to  in  regard  to  the  validity  of 
the  assessment  roll  upon  this  and  the  other  defects  therein  already 
mentioned. 

Relator  upon  the  day  in  question  appeared  before  the  assessors  by 
its  attorney  and  agents,  and  objected  to  the  valuation  placed  upon  its 
real  estate  as  excessive  and  improper,  and  also  suggested  that  some 
of  the  assessors  had  not  been  legally  elected  or  appointed  as  such. 
It  raised  none  of  the  other  objections  to  the  validity  of  the  assess- 
ment, and  especially  with  reference  to  its  form,  here  urged.  After 
it  had  thus  appeared  before  the  assessors,  and  objected  to  the  amount 
of  its  assessment,  the  former  did  in  fact  reduce  the  assessment  upon 
its  property  in  said  town  bv  the  amount  of  about  |10,000.  People  v. 
Tax  Com'rs,  99  N.  Y.  254-257,  1  N.  E.  773,  is  some  authority  for  the 
proposition  that  the  relator  should  npon  grievance  day  have  made 
objection  to  any  irregularities  in  its  assessment  upon  which  it  desired 
to  rely  in  certiorari  proceedings.  But,  independent  of  that  conten- 
tion urged  by  defendants,  I  think  that  relator,  by  its  general  appear- 
ance before  the  assessors,  and  by  seeking  to  have  the  amount  of  its 
assessment  reduced,  which  to  a  small  extent  was  done  by  the  asses- 
sors, waived  any  objection  to  the  assessment  roll  in  the  respects  dis- 
cussed. The  failure  of  the  assessors  to  properly  state  the  quantity 
of  relator's  real  estate  was,  at  most,  an  irregularity.  Albany  &  W. 
S.  R.  R.  Co.  V.  Town  of  Canaan,  10  Barb.  245,  250. 

The  relator  evidently  understood  what  the  meaning  and  intent  of 
the  assessment  roll  was.  When  it  appeared  before  the  assessors,  and 
tried  out  with  them  the  question  of  the  propriety  of  the  valuation 
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which  they  had  placed  upon  its  real  estate,  it  waived  any  objections 
to  the  manner  of  setting  forth  its  name  or  the  quantity  of  its  land. 
In  re  McLean,  138  N.  Y.  158,  33  N.  E.  821,  20  L.  E.  A.  389;  Hilton 
v.  Fonda,  86  N.  Y.  340. 

It  is  tme  that  the  relator  in  the  affidavit  submitted  by  its  attor- 
ney did  suggest  that,  if  the  assessors  did  not  reduce  the  valuation  of 
its  real  estate  as  requested,  it  might  raise  the  question  of  the  va- 
lidity of  their  title  to  office.  It  may  be  questionable  how  far  rela- 
tor could  try  out  the  question  of  valuation  upon  the  merits,  and  at 
the  same  time  reserve  the  technical  objections  to  the  validity  of  the 
assessment,  but,  even  if  it  did  reserve  its  right  to  raise  the  one  sug- 
gested, it  did  not  raise,  or  attempt  to  reserve,  in  any  manner,  objec- 
tions going  to  the  form  of  the  assessment  roll  heretofore  commented 
upon. 

Disposing  of  these  questions,  I  am  brought  to  the  demaqd  by  re- 
lator that  the  valuation  of  its  real  estate  should  be  reduced.  As 
above  stated,  defendants  insist  that  there  is  no  issue  presented  in 
regard  to  the  correctness  of  the  valuation  already  placed  by  defend- 
ants upon  the  real  estate,  and  that  therefore  there  is  no  occasion  for 
a  reference  or  further  proceedings.  This  contention  of  defendants 
is  based  upon  the  fact  that  at  the  time  when  relator's  attorney  ap- 
peared before  the  assessors,  and  objected  to  the  amount  of  the  as- 
sessment, he  set  forth  in  his  aflSdavit  what  he  claimed  was  the  rule  of 
law  by  which  the  assessors  should  be  governed  in  valuing  relator's 
real  estate.  Defendants  say  that  relator  is  now  to  be  held  to  the  ar- 
gument contained  in  such  rule,  and  that,  that  rule  being  incorrect,  it 
cannot  have  any  correction  upon  any  other  theory.  This  strikes  me 
as  being  rather  too  narrow  a  view.  Relator  did  in  general  terms  ob- 
ject to  the  valuation  of  its  real  estate,  and  while,  in  support  of  that 
objection,  it  may  have  advanced  some  incorrect  argument,  I  still  think 
it  should  have  the  right  to  try  out  upon  the  merits  the  issue  which 
it  thus  raised,  and  a  referee  will  be  appointed  to  take  evidence  upon 
the  subject,  and  report  the  same,  with  his  opinion,  as  provided  by  law. 

Ordered  accordingly. 


(34  Misc.  Rep.  351.) 

METROPOUTAN  TRUST  CO.  OF  CITY  OF  NEW  YORK  v.  DOLGEVIIiLB 
ELECTRIC  LIGHT  &  POWER  CO.  et  al. 

(Supreme  Court,  Special  Term,  Onondaga  County.    March,  1901.) 

1.  Trust  Mortgage— FoRECLosDUE—REPEnEscK. 

In  an  action  to  foreclose  a  trust  mortgage  given  by  a  corporation  to 
secure  Its  bonds,  and  covering  all  Its  property  at  the  time  of  Its  execu- 
tion, and  also  Its  future-acquired  personalty,  the  court  can,  at  request 
of  the  trustee  claiming  a  lien  on  both  classes  of  personalty,  and  alleging 
that  defendant  has  a  lien  subject  to  the  mortgage,  appoint  a  referee  to 
determine  the  amount  due  under  the  mortgage  and  the  property  covered 
thereby,  and  also  direct  him  to  determine  the  validity  and  priority  of  a 
levy  of  an  execution  by  the  defendant  judgment  creditor  on  personal 
property  acquired  by  the  mortgagor  after  the  execution  of  the  mortgage. 

S.  Same— Superior  Lien — Validity. 

In  an  action  to  foreclose  a  lien,  the  validity  of  a  superior  lien  can  be 
tried,  where  such  Hen  was  acquired  from  the  mortgagor  by  virtue  of 
transactions  occurring  after  the  mortgage  was  given. 
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Suit  by  the  Metropolitan  Trust  Company  of  the  City  of  New  York 
against  the  Dolgeville  Electric  Light  &  Power  Company  and  others 
to  foreclose  a  mortgage  executed  by  said  electric  company.  Augusta 
Anna  Dolge  appeared  as  defendant,  setting  up  certain  dower  rights. 
The  Commercial  Bank,  a  judgment  creditor  of  the  mortgagor,  claimed 
a  lien  by  levy  of  a  certain  execution.  Plaintiff  moved  to  have  a 
referee  appointed  to  compute  the  amount  due  on  the  mortgage,  and 
to  ascertain  the  dower  rights  of  defendant  Dolge,  and  to  report  a 
description  of  all  the  property  subject  to  the  lien  of  the  mortgage,  and 
whether  any  of  the  defendants  have  liens  superior  to  that  of  the 
mortgage.    Granted. 

Parsons,  Bhepard  &  Ogden  and  Robert  E.  Drake,  for  plaintiff. 
M.  G.  Bronner,  for  defendant  James  D.  Feeter. 
McGuire  &  Wood,  for  defendant  Commercial  Bank. 

HISOOOK,  J.  No  objection  is  made  to  the  appointment  of  a 
referee  to  compute  the  amount  due  upon  the  mortgage  bonds  and 
coupons  set  forth  in  the  complaint,  and  to  ascertain  and  settle  the 
alleged  dower  rights  of  the  defendant  Augusta  Anna  Dolge.  The 
only  opposition  is  by  the  defendant  Commercial  Bank  to  having  the 
referee  to  be  appointed  herein  determine  what  property  is  covered  by 
the  said  mortgage,  and  whether  the  lien  of  said  bank  is  subsequent 
and  subordinate  to  that  of  plaintiff's  mortgage.  The  practical  dis- 
pute between  plaintiff  and  said  defendant,  and  which  may  be  deter- 
mined by  a  reference,  if  ordered,  as  desired  by  plaintiff,  is  whether 
the  plaintiff  under  its  mortgage,  or  said  defendant  under  its  levy,  has 
the  prior  lien  upon  and  rights  in  a  certain  lot  of  personal  property 
which  was  acquired  by  the  above-named  mortgagor  some  time  after 
the  execution  of  the  mortgage.  The  levy  under  the  execution  issued 
in  favor  of  said  defendant  bank  against  said  mortgagor  at  the  date 
above  stated  was  made  upon  a  large  amount  of  wire  and  some  other 
electrical  apparatus,  which  it  appears  had  been  acquired  some  time 
before  the  date  of  said  levy  and  after  the  execution  of  the  mortgage  in 
question  by  the  mortgagor,  for  the  purpose  of  equipping  and  extend- 
ing its  lines,  and  which  property  is  said  to  be  worth  several  hundred 
dollars.  Said  levy  was  made  before  the  appointment  of  the  defend- 
ant Feeter  as  receiver.  It  is  claimed  by  the  plaintiff  that  the  lien  of 
its  mortgage  attached  to  and  covered  said  property,  although  after- 
acquired.  The  defendant,  upon  the  other  hand,  insists  that  this  is 
not  so;  that  its  lien  and  rights  are  hostile  and  superior  to  the  mort- 
gage, and  that  the  issue  thus  raised  between  them  cannot  be  tried 
out  in  this  foreclosure  suit.  In  my  opinion,  this  contention  of  the  de- 
fendant is  not  well  founded,  and  plaintiff  is  entitled  to  have  a  ref- 
erence upon  the  lines  moved  by  it  herein.  The  mortgage  executed 
to  plaintiff  purported  to  cover,  in  addition  to  the  real  estate  therein 
described,  tools,  fixtures,  and  personal  property  then  owned  or  there- 
after to  be  acquired  by  said  mortgagor.  The  complaint  in  this  action, 
in  substance,  among  other  things,  alleges  the  execution  of  said  mort- 
gage, and  that  the  same  did  convey  and  transfer  to  plaintiff,  as  such 
mortgagee  as  aforesaid,  such  property, — that  is,  both  that  then  owned 
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by  the  mortgagor  and  that  thereafter  acquired  by  it;  and  it  seeks 
by  its  judgment  in  this  action  to  have  its  mortgage  foreclosed  ui)on 
all  of  said  property.  Its  complaint  also  alleges  that  the  defendant 
Commercial  Bank  has  or  claims  to  have  "some  interest  in  or  lien 
upon  said  mortgaged  property  hereinbefore  described,  and  mortgaged 
to  the  plaintiff  as  above  stated,  which  interest  or  lien,  if  any,  is  sub- 
ordinate to  the  lien  of  said  mortgage."  It  seems  entirely  proper 
that  the  findings  and  judgment  in  this  action  under  the  allegations 
of  the  complaint  should  determine  with  proper  accuracy  what  prop- 
erty is  covered  by  the  lien  of  said  mortgage,  and  can,  therefore,  be 
sold  under  the  judgment  herein.  The  allegations  of  the  complaint 
allege  sufl3ciently  what  property  is  covered  by  said  mortgage,  and 
the  prayer  for  relief  asks  a  judgment  as  to  such  property.  It  seems 
to  me  there  can  be  no  doubt  but  that  the  court  under  those  allega- 
tions, and  before  it  renders  said  judgment,  may,  by  proper  steps, 
ascertain  and  determine  what  property  is  covered  by  the  mortgage, 
and  as  to  what  property  it  shall  give  a  judgment  of  foreclosure  and 
sale;  and  that  it  cannot  be  any  objection  to  the  validity  and  propriety 
of  such  course  that  the  adjudication,  if  in  favor  of  plaintiffs  conten- 
tion that  its  mortgage  covered  subsequently  acquired  property,  vfould 
have  the  effect  of  determining  that  plaintiff  had  a  mortgage  lien  upon 
the  personal  property  in  controversy  which  was  superior  to  the  lien 
of  the  defendant  bank  under  its  levy.  The  judgment  herein  will 
provide  for  the  forecloBure  and. sale  of  certain  property,  and  there 
can  be  no  doubt  of  the  right  of  this  court  to  determine  with  accuracy 
what  property  is  covered  by  the  mortgage,  and  as  to  what  property, 
therefore,  such  judgment  of  sale  may  be  rendered. 

PlaintiflTs  complaint,  in  substance,  alleges  that  the  mortgagor 
transferred  to  it  personal  property,  both  then  owned  and  thereafter 
to  be  acquired.  The  defendant  bank  has  not  answered  or  denied 
the  allegations  of  the  complaint  upon  this  subject.  It  will  be  proper 
for  the  plaintiff  to  produce  evidence  upon  which  to  seek  to  obtain 
findings  and  a  judgment  that  its  mortgage  did  cover  after-acquired 
property,  and  that  among  such  after-acquired  property  covered  by 
said  mortgage  was  the  property  in  question.  The  counsel  for  the 
said  defendant  has  based  his  opposition  to  that  portion-of  the  pro- 
posed order  of  reference  under  discussion  mainly  upon  the  well-estab- 
lished rule  that  an  action  in  foreclosure  is  not  the  proper  proceeding 
in  which  to  determine  the  standing  of  liens  and  claims  prior  and 
hostile  to  the  mortgage  of  which  foreclosure  is  sought,  and  that  a 
general  allegation  in  a  complaint  in  reference  to  defendants  having 
or  claiming  to  have  liens,  which,  if  existing  at  all,  are  subordinate  to 
that  of  the  mortgage,  does  not  permit  tlie  trial  of  such  an  issue. 
There  is  no  doubt,  of  course,  about  the  general  rule  applicable  to  cer- 
tain cases  as  above  stated.  But  those  cases  to  which  such  rule  is 
so  applied  are  cases  where  the  outstanding  lien  or  claim  is  hostile 
and  prior  to  the  mortgage.  Such  would  be  the  case  of  a  mortgage 
manifestly  and  upon  its  face  prior  in  lien  to  the  one  sought  to  be 
foreclosed,  or  the  case  of  a  claim  of  dower  by  a  wife  who  had  not 
joined  in  the  mortgage,  or  a  claim  under  a  conveyance  antedating  and 
not  cut  off  by  the  mortgage.    Dumond  v.  Church,  4  App.  Div.  194, 
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196,  38  N.  Y.  Sapp.  557;  Goebel  v.  Iffla,  111  N.  Y.  170,  177,  18  N.  E. 
649;  Frost  v.  Ko6n,  30  N.  Y.  438,  44^.  This  case,  however,  does  not 
seem  to  come  within  such  rule.  No  question  is  raised  as  to  the  va- 
lidity and  date  of  the  mortgage,  or  as  to  the  fact  that  the  judgment 
upon  which  said  defendant  claims  is  subsequent  and  subordinate  to 
the  mortgage,  or  that  the  lien  of  the  defendant's  levy  is  subordinate 
to  the  lien  of  plaintiflf's  mortgage  upon  the  property  in  question,  pro- 
vided the  lien  of  the  mortgage  attached  at  all.  There  is  no  claim  by 
the  judgment  debtor  of  rights  which  antedated  the  mortgage,  or  which 
conflict  with  or  deny  its  validity,  or  which  are  derived  through  a 
source  which  is  hostile  to  and  claims  priority  to  the  mortgage.  The 
defendant's  claim  is  expressly  made  through  the  mortgagor,  and  by 
virtue  of  transactions  occurring  after  the  giving  of  the  mortgage. 
The  only  question  presented  simply  is  whether  the  lien  of  plaintiff's 
mortgage  did  or  did  not  attach  to  after-acquired  property  like  that 
in  question.  If  it  did,  so  far  as  has  been  disclosed  upon  this  motion, 
it  is  superior  to  the  lien  of  defendant.  The  determination  of  this 
question,  while  very  likely  it  will  settle  the  conflicting  claims  between 
these  parties,  does  not,  in  my  judgment,  in  any  way  conflict  with  the 
rale  above  referred  to.  Jacobie  v.  Mlckle,  144  N.  Y.  237,  239,  39  N. 
E.  66;  Ruyter  v.  Reid,  121 N.  Y.  498,  24  N.  E.  791.  It  is  proper  in  an 
action  of  foreclosure  to  determine  whether  the  claim  of  a  defend- 
ant accrued  before  or  subsequent  to  the  lien  of  the  mortgage.  If  it 
should  appear  that  it  accrued  prior  to  the  lien  of  the  mortgage,  plain- 
tiff would  not  have  a  right,  at  least  under  general  allegations  such 
as  contained  in  the  complaint  in  this  case,  to  contest  such  prior  lien. 
Dumond  v.  Church,  4  App.  Div.  194,  197,  38  N.  Y.  Supp.  557. 

It  was  suggested  that  the  allegations  of  plaintiff's  complaint  were 
not  broad  enough  to  cover  and  include  a  claim  under  its  mortgage  of 
a  lien  upon  the  personal  property  owned  by  the  mortgagor  superior 
to  that  acquired  by  the  defendant.  An  inspection  of  tiie  complaint,, 
however,  does  not  justify  this  view.  No  objection  was  made  upon 
the  argument  of  the  motion  or  by  the  briefs  submitted  to  sending 
these  questions,  if  they  should  be  held  to  be  proper  ones,  to  a  refer- 
ence. Therefore,  in  accordance  with  the  views  expressed,  an  order  of 
reference  may  be  taken  to  Charles  D.  Thomas,  Esq.,  to  compute  the 
amount  due  on  the  bonds  and  mortgage  and  coupons  referred  to  in  the 
complaint  herein ;  to  ascertain  whether  the  defendant  Augusta  Anna 
Dolpe  has  or  is  entitled  to  any  inchoate  dower  right  in  or  in  respect 
of  the  lands,  premises,  and  real  property  referred  to  in  the  complaint 
herein  and  in  her  answer,  or  any  part  of  such  lands,  premises,  and 
real  property;  and,  in  case  any  such  right  exists,  to  ascertain  and  de- 
termine what  portion  of  said  lands,  premises,  and  real  property  is  af- 
fected thereby,  and  the  value  of  such  right,  if  any,  according  to  law 
and  the  rules  and  practice  of  this  court;  and  also  to  ascertain  and 
report  to  this  court  a  description  of  all  the  property,  real  and  per- 
sonal, which  is  now  subject  to  the  lien  of  the  mortgage  set  forth  in 
the  complaint  herein,  so  far  as  the  same  is  alle<;ed  in  said  complaint; 
and  whether  the  defendants,  or  any  of  them,  have  or  claim  to  have 
some  interest  in  or  lien  upon  said  mortgaged  property,  or  any  part 
thereof,  which  interest  or  lien,  if  any,  is  subordinate  to  the  lien  of 
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said  mortgage,  and  what  the  same  consists  of;  and  to  make  report  to 
this  court  in  respect  of  any  and  all  of  said  matterg. 
Ordered  accordingly. 

(59  App.  Dlv.  681.) 

KLET  ▼.  HIGOINS  et  aL 

(Supreme  Court,  Appellate  DlTlsion,  Flnt  Department    April  4,  1901.) 

1.  Afpeai.. 

An  appeal  does  not  lie  from  an  interlocutory  order  aoatainlng  or  over- 
ruling a  demurrer. 

2.  Bams— AoKBEiiBNT  to  Diamas — Considbbation. 

Defendants'  testator  agreed  to  pay  plalntUTs  claim  if  plaintlfl  woold 
dismiss  an  appeal  In  an  action  for  the  amount,  or  if  the  Judgment  ap- 
pealed from  should  be  affirmed.  On  the  refusal  of  plaintiff's  attorney  to 
consent  to  a  dismissal,  plaintiff  retained  counsel  at  the  testator's  request 
to  argue  the  appeal  for  him,  with  the  result  that  the  judgment  was  af- 
firmed. Held,  that  the  consideration  for  the  agreement  was  suffldent. 
8.  Action  against  Execdtobs. 

A  complaint  which  merely  alleges  that  plaintiff  filed  her  duly-verified 
claim  with  defendants  as  executors,  and  that  it  was  rejected,  does  not 
show  that  the  suit  la  brought  against  them  in  their  representatlTe  ca- 
pacity. 

Appeal  from  special  term,  New  York  county. 

Action  by  Anna  C.  Kley  against  A.  Hamilton  Higgins,  executor, 
and  Mary  A.  Lynch,  executrix,  of  John  Healy,  deceased.  From  an 
order  of  the  special  term  (68  N.  Y.  Supp.  453)  overruling  a  demurrer 
to  the  complaint,  defendants  appeal.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  McLAUGH- 
LESr,  and  PATTERSON,  JJ. 

Eugene  P.  Daly,  for  appellants. 
William  H.  Newman,  for  respondent. 

RUMSEY,  J.  There  is  no  authority  for  an  appeal  from  an  order 
sustaining  or  overruling  a  demurrer.  So  much,  therefore,  of  the  ap- 
peal as  is  taken  from  the  order,  must  be  dismissed,  with  flO  costs. 

Two  objections  are  taken  to  the  complaint.  In  the  first  place,  it 
is  alleged  that  it  appears  that  there  was  no  consideration  for  the 
agreement  upon  which  the  action  is  brought.  This  objection  is  not 
well  taken.  The  contract  was  that  Healy  would  pay  to  the  plaintiff 
a  certain  sum  of  money  in  consideration  of  the  dismissal  of  an  ap- 
peal which  had  been  taken  by  her,  or  if  the  judgment  appealed  from 
should  be  afBrmed.  The  plaintiff  then  alleges  that,  her  attorneys 
having  refused  to  consent  to  the  dismissal  of  the  appeal,  she,  at  the 
request  of  Healy,  retained  counsel  to  argue  the  appeal  for  him;  the 
result  being  that  the  judgment  was  affirmed,  but  that  Healy  refused 
to  pay  her  the  money.  This  is  clearly  a  sufficient  consideration  for 
the  contract  upon  which  the  action  is  founded.  But  the  defendants 
insist  upon  a  technical  objection  to  this  complaint,  which  is  well  taken, 
and  because  of  which  we  must  reverse  this  judgment  and  sustain  the 
demurrer.  The  action  is  brought  upon  a  contract  made  by  John  W. 
Healy  in  his  lifetime.  The  defendants  are  described  in  tiie  title  of 
the  action  as  executor  and  executrix  of  Healy.    It  is  alleged  in  the 


Digitized  by 


Google 


Sup.   Ct.)  IN   BE   DAUCHY.  827 

complaint  that  Healj  died,  having  made  a  last  will  and  testament, 
which  was  admitted  to  probate:  but  there  is  no  allegation  in  the  com- 
plaint that  any  person  was  nominated  as  executor  in  that  will,  nor  is 
there  any  allegation  that  letters  testamentary  were  issued  to  the 
defendants  or  any  one  else,  or  that  the  defendants  ever  qualified  as 
executors.  As  they  are  sought  to  be  charged  in  this  action  upon  the 
contract  made  with  Healy,  it  is  absolutely  essential  that  somewhere 
in  the  complaint  facts  should  be  stated  from  which  it  can  be  inferred 
that  they  were  his  personal  representatives.  Of  course,  it  is  not  al- 
ways necessary  that  the  allegations  of  the  complaint  as  to  the  rep- 
resentative character  of  the  defendants  should  be  direct  and  pesitiTe, 
but  it  is  certainly  necessary,  if  the  allegations  are  not  made  in  that 
way,  that  the  frame  and  averments  and  scope  of  the  complaint  must 
be  such  as  to  fix  upon  the  defendants  such  a  character.  But  nothing 
of  that  kind  is  found  in  this  pleading.  It  is  said  that  the  plaintiff 
filed  with  the  defendants,  as  executor  and  executrix,  her  claim,  duly 
verified,  which  was  rejected.  But  what  claim  does  not  appear;  nor  is 
there  any  suggestion  that  the  claim  was  filed  with  the  defendants,  as 
executor  and  executrix  of  Healy;  and  when  it  appeared,  as  it  does, 
that  the  claim  was  rejected,  that  fact  destroyed  any  inference  that 
the  persons  with  whom  the  claim  was  filed  conceded  that  they  were 
the  personal  representatives  of  Healy.  The  case  is  not  within  that 
of  Beers  v.  Shannon,  73  N.  Y.  292,  or  Stilwell  v.  Carpenter,  2  Abb. 
N.  C.  238,  62  N.  Y.  639;  and,  even  giving  to  the  allegations  of  the 
complaint  the  very  broadest  meaning  to  which  they  are  susceptible, 
there  is  nothing  which  would  warrant  tlie  inference  that  the  defend- 
ants occupied  the  representative  character  in  which  they  are  sought  . 
to  be  charged.  For  that  reason  the  judgment  overruling  the  demurrer 
must  be  reversed,  with  costs,  and  judgment  entered  sustaining  the 
demurrer,  with  costs,  with  leave  to  the  plaintiff  to  amend  the  com- 
plaint upon  payment  of  the  costs  in  the  court  below  and  in  this  court 
All  concur. 


(89  App.  Div.  383.) 

In  re  DAUCHY. 
(Sapreme  Conrt,  Appellate  Division,  Third  Department    March  6,  1901.) 

AaSIGNMENTS  FOR   BENEFIT  OF  CBKDIT0R8— PARTNERSHIP  ARD    INDIVIDUAL    AS- 
SIGNMENTS—PrEFERENCBS. 

Under  Laws  18S7,  c.  503,  providing  tbat  In  a  general  assignment  tor 
the  benefit  of  creditors  no  preference  sbould  be  valid,  except  as  to  one- 
third  of  the  value  of  the  assigned  estate,  a  debtor  who  had  Joined  In  a 
partnership  assignment  and  had  also  made  an  indlvldnal  assignment  was 
entitled  In  the  individual  assignment,  after  preferring  a  partnership 
creditor  to  the  amount  of  one-third  of  the  estate,  to  direct  a  pro  rata 
distribution  of  the  balance  between  Individual  and  partnership  creditors. 

Kellogg.  J.,  dissenting. 

Appeal  from  Rensselaer  county  court. 

Judicial  settlement  of  the  accounts  of  Henry  B.  Dauchy  as  as- 
signee for  the  benefit  of  creditors  of  Tliomas  Lape.  From  a  decree 
of  distribution  favoring  the  Union  National  Bank  of  Troy,  D.  Powers 
&  Sons  and  the  National  Bank  of  Troy  appeal.    Decree  modified. 

On  the  20th  day  of  November,  ISOo,  the  firm  of  Lape  &  Dunlop,  composed 
of  Thomas  Lape  and  John  Dunlop,  made  a  general  assignment  for  the  benefit 
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of  Its  creditors  to  Henry  B.  Daucby.  On  the  same  day  said  Lape  and  satd 
Dunlop  each  made  a  separate  Individual  general  asslgrnment  for  the  benefit  of 
bis  creditors  to  said  Dauchy.  The  assignee  under  said  firm  assignment  has 
duly  accounted  and  distributed  the  net  assets  of  the  assigned  estate  among  the 
creditors  of  Bald  firm,  but  such  creditors  were  not  paid  in  full.  The  assignee 
under  the  Individual  assignment  of  John  Dunlop  never  received  any  property 
aa  such  assignee.  The  assignment  of  said  Thomas  Lape  was  in  the  usual 
form.  It  provided  for  the  payment  of  the  lawful  expenses  of  the  assignee, 
and  tat  the  payment  of  wages  and  salaries  actually  owing  to  the  employes 
of  said  Thomas  I^pe,  and  then  further  provided  as  follows:  "Fourth.  To 
pay  and  discbarge  in  full  the  amount  of  all  notes,  drafts,  bills  of  exchange, 
and  negotiable  Instruments  for  the  payment  of  money,  by  whomsoever  held 
or  owned,  made  or  Indorsed  by  Charles  Lape,  of  the  city  of  Cohoes,  Albany 
county,  New  York,  for  the  benefit  or  advantage  of  the  party  of  the  first  part, 
either  in  his  individual  business,  or  as  a  member  of  the  co-partnership  firm 
of  Lape  &  Dunlop,  doing  business  at  Valley  Falls  aforesaid,  or  made  by  the 
party  of  the  first  part,  or  said  firm  of  Lape  &  Dunlop,  and  for  the  payment 
of  which  said  Charles  Lape  may  be  liable  either  absolutely  or  contingently; 
provided,  however,  that  the  aggregate'  amount  due  or  unpaid  upon  the  said 
several  notes,  drafts,  bills  of  exchange,  and  negotiable  instruments,  together 
with  the  amount  of  the  costs  and  expenses  of  drawing  and  preparing  the  as- 
signment, shall  not  exceed  one-third  In  value  of  the  estate  hereby  assigned, 
.after  deducting  the  salaries  and  wages  of  employes  hereinbefore  named,  and 
the  costs  and  expenses  of  executing  this  trust.  *  -*  *  Fifth.  To  pay  and 
discharge  in  full,  if  the  residue  of  said  proceeds  is  sufllcient  for  that  purpose, 
all  the  debts  and  liabilities  now  due  or  to  grow  due  from  the  said  part?  of  the 
first  part,  with  Interest  thereon,  without  any  priority  or  preference  whatso- 
ever, and.  If  the  residue  of  said  proceeds  shall  not  be  sufficient  to  pay  the 
said  debts  and  liabilities  and  interest  in  full,  then  to  apply  the  said  residue 
of  said  proceeds  to  the  payment  of  said  debts  and  liabilities  ratably  and  In 
proportion  to  the  amount  thereof,  respectively.  Sixth.  After  the  payment 
of  all  the  said  debts  and  liabilities  in  full,  if  there  should  be  any  remainder 
or  residue  of  said  property  or  proceeds,  to  repay  and  return  the  same  to  the 
said  party  of  the  first  part,  his  executors,  administrator^,  or  assigns."  Tills 
proceeding  was  commenced  In  the  county  court  of  Rensselaer  county  for  an 
accounting  by  the  assignee  of  the  assigned  estate  of  Thomas  Lape.  The 
court  found  that  there  remained  in  the  hands  of  the  assignee,  applicable  to 
the  payment  of  the  preferred  and  general  creditors  of  the  assignor,  the  sum 
of  $9,601.27.  The  decree  provides  in  detail  for  the  pajrment  of  one-third  of 
this  amount  upon  the  preferred  claims  mentioned  in  the  fourth  paragraph  of 
the  assljrnment.  The  remaining  two-thirds  of  said  amount  (being  the  sum  of 
$6,400.85).  the  decree  provides,  should  be  paid  and  distributed  among  tlie 
Individual  creditors  (Including  the  Union  National  Bank  of  Troy)  of  the  said 
Thomas  Lape,  to  the  exclusion  of  the  creditors  of  Lape  &  Dunlop.  D.  Powers 
&  Sons,  the  National  Bank  of  Troy,  and  others  remain  creditors  of  the  firm 
of  Lape  &  Dunlop  after  the  application  of  the  proceeds  of  the  .assigned  estate 
of  the  firm,  and  the  application  of  the  amount  decreed  to  be  paid  under  the 
fourth  paragraph  of  the  assignment  of  Thomas  Lape.  The  claims  of  Indi- 
vidual creditors  of  Thomas  Lape  amount  to  more  than  the  $6,400.85  remain- 
ing In  the  hands  of  the  said  assignee.  This  Is  an  appeal  by  D.  Powers  &  Sons 
and  the  National  Bank  of  Troy  from  the  said  decree  which  was  entered  In  the 
Rensselaer  county  clerk's  oflBce  on  the  20th  day  of  July,  1900,  so  far  as  the 
same  provides  for  the  distribution  of  said  $6,400.85  among  the  individual  cred- 
itors of  said  Thomas  Lape  to  the  exclusion  of  said  firm  creditors.  No  appeal 
has  bi^en  taken  from  any  other  part  of  said  decree,  or  by  any  of  the  other 
parties  to  the  proceeding. 

Argrued  before  PARKER,  P.  J.,  and  KELLOGG,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

Henry  J.  Speck,  for  appellant  D.  Powers  &  Sons. 

Benjamin  E.  De  Groot,  for  appellant  National  Bank  of  Troy. 

James  S.  Wheeler,  for  respondent  Union  National  Bank  of  Troy. 
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CHASE,  J.  The  assignor  by  the  fifth  paragraph  of  the  assignment 
expressly  provides  for  the  pro  rata  payment  of  individual  and  partner- 
ship debts  and  liabilities  out  of  the  assigned  estate.  Smith  v.  Ferine 
(Sup.)  1  N.  Y.  Supp.  495;  Id.,  121  N.  Y.  376,  24  N.  E.  804;  Mills  v. 
Parkhurst  (Sup.)  9  N.  Y.  Supp.  109;  Id.,  126  N.  Y.  89,  26  N.  E.  1041; 
Booss  V.  Marion,  129  N.  Y.  536,  29  N,  E.  832.  This  paragraph  of  the 
assignment  not  only  directs  payment  of  "all  the  debts  and  liabilities 
now  due  or  to  grow  due"  from  the  assignor,  but  directs  their  pay- 
ment "without  any  priority  or  prefereiice  whatsoever."  Thart  the 
assignor  intended  to  include  in  this  paragraph  of  the  assignment  the 
debts  and  liabilities  of  the  firm  of  Lape  &  Dunlop  is  further  shown  by 
his  providing  in  the  sixth  paragraph  of  the  assignment  that  after 
the  payment  of  the  said  debts  and  liabilities  the  assignee  should  re- 
turn to  the  assignor  any  proceeds  of  the  assigned  property  remaining 
in  his  hands.  It  is  not  claimed  that  the  assignor  intended  to  exclude 
firm  creditors  from  all  benefit  under  the  assignment  By  chapter  503 
of  the  Laws  of  1887  it  is  provided  that,  in  all  general  assignments  of 
the  estates  of  debtors  for  the  benefit  of  creditors  thereafter  made, 
any  preference  created  therein  should  not  be  valid,  except  to  the 
amount  of  one-third  in  value  of  the  assigned  estate.  It  is  claimed  by 
the  individual  creditors  of  the  assignor  that,  as  paragraph  4  of  the 
assignment  provided  preferences  to  the  extent  of  one-third  of  the  as- 
signed estate,  the  power  of  the  assignor  over  the  assigned  estate  had 
ceased,  and  that  his  direction  to  the  assignee  to  pay  the  balance  re- 
maining in  his  han'ds  upon  the  debts  and  liabilities  of  the  assignor, 
including  partnership  debts  and  liabilities,  is  void.  In  the  distribu- 
tion of  the  estates  of  debtors  where  there  is  no  lawful  direction  by 
the  assignor  in  regard  to  the  same,  partnership  creditors  are  entitled 
to  be  first  paid  out  of  the  partnership  property,  and  individual  credit- 
ors out  of  individual  property.  In  the  absence  of  express  directions 
by  the  assignor,  it  is  presumed  that  he  intended  a  distribution  of  t  ie 
estate  according  to  recognized  equitable  rules.  Partnership  assets 
constitute  a  trust  fund  for  the  benefit  of  partnership  creditors.  It 
is  well  settled  that  an  insolvent  firm  has  no  right  to  use  its  assets 
for  the  benefit  of  the  individual  members  of  the  firm.  The  members 
of  a  firm  having  indebtedness  that  they  are  unable  to  pay  in  full  are 
guilty  of  a  fraud  upon  their  creditors  if  they  authorize  or  assent  to 
the  property  of  the  firm  being  used  or  applied  to  the  payment  of  a 
creditor  of  an  individual  member  of  the  firm.  Such  application  of 
the  partnership  property  would  be  a  payment  of  an  indebtedness  that 
the  firm  and  the  individual  members  of  the  firm,  other  than  the  one 
owing  the  indebtedness,  was  neither  bound  in  law  nor  in  pcjtift.v  to  pay. 
The  individual  property  of  a  person  has  never  been  hdd  to  be  a  trust 
fund  for  the  payment  of  individual  indebtedness,  and  it  is  said  in 
the  case  of  Nicholson  v.  Leavitt,  4  Sandf.  252: 

"We  know  not  that  the  separate  property  of  a  partner,  even  when  he  Is 
Insolvent,  has  ever  been  considered  as  a  trust  f^d  which,  as  such,  chancery 
can  reach  and  administer." 

Each  individual  composing  a  partnership  is  individually  liable  for 
the  partnership  indebtedness.  He  may  appropriate  his  individual 
property  for  the  payment  of  the  partnership  debt,  and  his  property 
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can  be  seized  b;  execution  issued  upon  a  judgment  for  a  partnership 
indebtedness  to  satisfy  the  same.  An  individual  member  of  a  part- 
nership is  not  only  liable  in  law  for  the  indebtedness  of  the  firm,  but 
a  partnership  debt  is  regarded  in  equity  as  both  joint  and  several. 
In  re  Gray's  Estate,  111  N.  Y,  408,  18  N.  E.  719.  The  assignor  has 
an  undoubted  legal  right  to  appropriate  by  general  assignment  his 
individual  estate  for  the  ratable  payment  of  his  individual  and  part- 
nership debts.  Bank  v.  Williams,  128  N.  Y.  77,  28  N.  E.  33;  Crook 
V.  Rindskopf,  105  N.  Y.  484, 12  N.  E.  174;  Wheel  Co.  v.  Fielding,  101 
N.  Y.  504,  5  N.  E.  431;  Becker  v.  Leonard,  42  Hun,  221. 

The  court  of  appeals,  in  Be  Gray's  Estate,  111  N.  Y.  408,  18  N.  E. 
719,  uses  this  language: 

"But,  as  a  partnership  debt  Is  regarded  in  equity  as  both  joint  and  several, 
there  ie  an  apparent  inconsistency  In  excluding  in  equity  the  right  of  the 
partnership  creditor  to  share  with  the  separate  creditor,  where,  as  in  this 
case,  there  Is  no  Joint  estate,  and  the  surviving  partner  is  insolvent." 

The  object  and  purpose  of  the  statute  of  1887  is  stated  by  the  court 
of  appeals  in  the  case  of  Berger  v.  Varrelmann,  127  N.  Y.  281,  27  N. 
E.  1065,  12  L.  B.  A.  808,  as  follows: 

"Before  this  section  was  added  in  1887  to  the  general  assignment  act  of 
this  state,  the  practice  which  had  become  so  prevalent  that  it  may  be  said  to 
have  become  a  custom  for  falling  debtors  to  devote  by  general  assignment 
the  whole  or  a  large  part  of  their  estates  to  the  payment  of  a  few  preferred 
creditors,  often  near  relatives,  resulted  in  so  much  hardship  and  injustice 
that  the  section  above  quoted  was  adopted  to  mitigate  the  evils  arising  from 
the  practice." 

Although  this  statute  is  remedial  in  its  nature,  it  is  in  derogation 
of  the  common-law  right  of  an  insolvent  debtor  to  appropriate  his 
property  to  the  payment  of  his  joint  and  individual  debts,  or  to  one 
or  more  of  either  or  both  classes.  The  statute,  therefore,  should  only 
have  a  liberal  construction  so  far  as  is  necessary  to  carry  out  the 
remedial  purpose  for  which  it  was  enacted.  Tompkins  v.  Hunter,  149 
N.  Y.  117,  43  N.  E.  532.  This  statute  does  not  in  terms  prohibit  an 
assignor  from  providing  preferences  to  the  extent  of  one-third  of  the 
assigned  estate,  and  then  directing  that  the  residuary  of  his  assigned 
estate  be  paid  pro  rata  on  his  individual  and  partnership  debts  and 
liabilities.  The  purpose  for  which  the  statute  was  enacted  does  not 
require  that  it  be  construed  as  prohibiting  any  such  direction.  The 
creditors  of  Thomas  Lape  had  no  fixed  interest  or  lien  upon  his 
individual  property.  The  direction  contained  in  the  assignment  does 
not  create  a  legal  preference,  because  both  classes  of  debts  are,  at 
law,  considered  equal.  Such  direction  by  the  assignor  is,  at  most,  a 
destruction  of  a  preference  that  might  thereafter  be  created  by 
the  application  of  an  equitable  rule.  TOe  statute  should  be  construed 
without  reference  to  the  equitable  rule,  and  wholly  with  reference  to 
the  common-law  right  of  a  debtor  to  prefer  his  creditors  without 
restriction.  I  do  not  think  it  can  be  said  that  Thomas  Lape  in  and 
by  his  assignment  created  a  preference  over  and  above  the  amount 
allowed  by  law.  The  decree  appealed  from  should  be  modified  so 
that  it  wUl  direct  the  distribution  of  the  remaining  fund  pro  rata 
among  the  individual  and  firm  creditors  of  the  assignor,  with  costs  to 
the  appellants  payable  out  of  the  fund  before  distribution.  All  con- 
cur, except  KELLOGG,  J.,  who  dissents. 
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KELLOGQ,  J.  (dissenting).  The  fourth  clause  of  the  written  as- 
signment of  Thomas  Lape,  fairly  construed,  has  reference  only  to  the 
promissory  notes  "made  or  indorsed"  by  Thomas  Lape,  the  assignor. 
TTie  fifth  clause  refers  only  to  the  individual  indebtedness  of  the 
assignor.  If  the  assignment  should  be  otherwise  construed,  and 
made  to  include  co-partnersiiip  debts,  then  the  creditors  of  the  co- 
partnersliip  are  preferred  to  the  indiyidual  creditors  of  the  assignor. 
They  take  all  the  co-partnership  assets  to  the  exclusion  of  the  indi- 
vidual creditor,  and  then  stiare  equally  in  the  assets  of  the  individual 
assignor.  At  ccnnmon  law  this  was  permissible,  and  solely  on  th^ 
ground  that  the  assignor  had  a  right  to  prefer  one  creditor  over  an- 
other, disregarding  all  equitable  rules.  It  was  only  by  the  voluntary 
exercise  of  that  common-law  right  that  this  could  be  done.  By  the 
exercise  of  this  preferential  power  the  individual  creditor  might  be 
stripped  of  all  individual  assets  which  by  the  rules  of  equity  he  was 
entitled  to.  This  power  to  prefer  was  by  the  law  of  1887  limited  to 
one-third  of  the  estate.  As  to  the  remainder,  the  assignor  was  made 
powerless  to  defeat  the  existing  laws  as  to  equitable  distribution. 
Any  different  construction  would  work  great  hardship  to  the  indi- 
vidual creditor.  If  the  individual  creditor  could  be  permitted  to 
share  with  the  co-partnership  creditor,  it  would  be  different;  but  in 
favor  of  the  co-partnership  creditor  the  equitable  rule  prevails,  and 
co-partnership  property  must  go  to  pay  co-partnership  debts.  The 
equitable  rule  that  individual  property  shall  go  to  pay  individual 
debts  is  as  well  understood,  and  the  trading  world  acts  upon  it  in  its 
dealings  with  the  individual.  This  rule  could  not  be  defeated  except 
by  the  debtor  himself,  and  his  power  to  defeat  it,  as  curtailed  by  the 
act  of  1887,  leaves  the  rule  in  force,  as  it  properly  and  equitably 
should  be,  as  to  that  portion  of  the  assets  of  the  individual  set  free 
from  the  debtor's  power  to  determine  to  what  creditors  it  should  go. 


(59  App.  Dlv.  821.) 
HAOADORM  V.  UASONIO  BQIHTABLB  ACC.  ASS'N  OP  THE  WORLD. 

(Supreme  Court.  Appellate  Division,  Third  Department    March  6,  1901.) 

1.   IkSCRAKCE — ACCIDBWT   POLICT — TOTAIi    DISABILITY— EVIDENCE. 

Testator,  a  physician,  was  injured  bj  a  lunatic  kicking  him  in  the  face, 
causing  some  hemorrhage  at  the  nose  and  some  pain  and  discoloration 
immediately,  but  not  Interrupting  the  usual  routine  of  his  profession. 
Thirty-six  days  thereafter  testator  suffered  a  stroke  of  paralysis,  as  the 
result  of  such  injury,  and  for  the  first  time  was  com_pelled  to  cease  his 
active  practice.  Defendant  had  insured  the  testator  from  accidents 
which  immediately  and  wholly  disabled  him  froqi  transacting  any  and 
every  kind  of  business  pertaining  to  the  insured's  occupation.  Held,  in 
an  action  on  the  policy,  wherein  the  testator  was  alleged  to  have  been 
Injured  on  the  day  of  the  paralysis,  that  the  facts  were  insufficient  to 
show  a  total  disability  resulting  Immediately  after  the  accident,  and 
hence  a  directed  verdict  for  the  defendant  was  improperly  refused, 
t.  Samb— NoTicB  OK  Injuky— No  Waiver  of  Notice. 

The  payment  of  assessments  on  an  accident  policy,  the  sending  of 
blanks  to  assured  to  make  proof  of  claim,  permitting  the  assured  to  ex- 
amine the  books  of  the  Insurance  company,  and  the  examination  of  the 
body  of  assured  after  death,  do  not  constitute  a  waiver  by  the  insurance 
company  of  the  notice  of  Injury  required  in  tbe  policy;  and  hence  It  was 
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error  for  (be  court  to  bare  anboiltted  tbe  qnestlon  to  tbe  Jnry  on  >ncb 
facts. 

Appeal  from  trial  term,  Schoharie  county. 

Action  by  Carrie  E.  Hagadorn,  as  executrix  of  the  estate  of  Wil- 
liam Hagadorn,  deceased,  against  tbe  Masonic  Equitable  Accident 
Association  of  the  World,  to  recover  on  an  accident  policy.  From  a 
judgment  in  favor  of  plaintiff,  and  from  an  order  denying  a  new  trial, 
defendant  appeals.    Heversed. 

Argued  before  PABKEB,  P.  J.,  and  KELLOGO,  EDWARDS,  and 
SMITH,  JJ. 

McBumey  &  McBnrney  (Elgin  L.  McBurney,  of  counsel),  for  ap- 
pellant. 

Eugene  E.  Howe,  for  respondent. 

EELIX)GO,  J.  The  appeal  in  this  case  presents  several  questions 
for  our  determination,  and  the  principal  questions  may  be  stated  as 
follows,  viz. :  Was  there  su£Qcient  evidence  of  total  disability  of  the 
assured,  resulting  from  the  accident,  within  30  days  from  the  date  of 
the  accident,  to  warrant  the  submission  of  the  case  to  the  jury?  Was 
there  any  evidence  of  waiver  of  notice  of  the  accident,  which  author- 
ized the  submission  to  the  jury  of  that  question? 

The  policy  held  by  the  assured,  William  Hagadorn,  at  the  time  of 
the  accident,  contained  a  promise  to  pay,  in  these  words: 

"The  sum  of  twenty-flve  dollars  per  week,  for  a  period  not  exceeding  flfty- 
two  consecntive  weeks,  as  indemnity  for  loss  of  time  resulting  from  bodily 
injury  'so  eCtected  during  the  life  of  this  certificate  through  external,  violent, 
and  accidental  means,  which  shall,  Independently  of  all  other  causes,  im- 
mediately and  wholly  disable  him  from  transacting  any  and  every  kind  of 
business  pertaining  to  occupation  above  stated." 

It  will  be  observed  that  the  benefit  to  be  paid  is  to  be  paid  only 
in  case  the  assured  is  "wholly  disabled."  No  partial  disability  is  con- 
templated. The  assured  was  a  physician  in  general  practice.  In  at- 
tending one  of  his  patients,  a  lunatic,  he  was  kicked  by  the  patient  on 
the  left  side  of  the  face  and  over  the  eye.  This  was  on  March  4, 
1896.  It  produced  immediately  some  hemorrhage  at  the  nose  and 
some  pain  and  discoloration,  but  was  not  of  suflScient  severity  to  im- 
mediately interrupt  the  usual  routine  of  his  business  or  profession. 
He  continued  to  transact  the  "business  pertaining  to  his  occupation" 
as  theretofore,  and  gave  no  notice  of  the  accident  to  defendant  until 
April  23d  following, — 50  days  after  the  occurrence.  On  April  9th  the 
assured  suiTered  a  stroke  of  paralysis  of  the  right  side,  and  thereupon 
became  for  the  time'  being  wholly  disabled.  The  cause  of  the  pa- 
ralysis is  traced  to  the  accident  of  March  4th.  On  the  9th  of  April, 
before  the  assured  became  paralyzed,  he  transacted  as  usual  "the 
business  pertaining  to  his  occupation,"  and  made  two  visits  to  his 
patient,  the  lunatic,  at  a  distance  from  his  ofiBce  of  some  40  rods. 
It  is  obvious  that,  if  the  assured  did  not  become  "wholly  disabled  from 
transacting  any  and  every  kind  of  business  pertaining  to  his  occu- 
pation" until  April  9th,  the  total  disability  did  not  result  within  the 
30  days  from  the  date  of  the  accident,  and  plaintiff  has  no  cause  of 
action  under  the  policy.    It  is  claimed  by  respondent,  however,  that 
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there  is  evidence  in  the  case  from  which  the  jury  had  a  right  to  find 
that  the  assured  was  whoUj  disabled  before  April  9th,  before  he 
became  paralyzed,  and  it  is  of  importance  to  consider  what  the  as- 
sured himself  believed  and  stated  on  this  point.  On  April  29th  the 
assured  sent  in  his  proofs  to  establish  his  right  to  the  promised  ben- 
efits.   He  answered  the  following  questions  in  the  following  manner: 

"Q.  Describe  nature  and  extent  of  Injury.  A.  Nasal  abscess  producing 
total  paralysis  of  the  right  side  of  the  body.  Q.  How  long  confined  to  your 
bed?  A.  For  twenty  days.  From  the  9th  of  April  to  29th  of  April,  1896. 
Q.  Your  house?  A.  Fonr  days.  From  March  28  to  April  1,  previous  to  last 
atteck.  Q.  Wholly  disabled?  A.  For  20  days.  From  April  0  to  April  29, 
1896." 

The  complaint  in  the  action  is  verified  by  the  assured,  William 
Hagadorn,  on  October  13,  1S96,  and  alleges: 

"That  the  said  William  Hagadorn  *  *  *  on  or  about  the  9th  day  of 
April,  1896,  •  •  *  sustained  severe  bodily  injuries  and  received  a  shock 
of  paralysis.  •  •  *  That  said  William  Hagadorn  has  been  wholly  dis- 
abled from  transacting  any  and  every  kind  of  business  pertaining  to  his 
occupation'  aforesaid  from  the  9tta  day  of  April  to  the  2d  day  of  October, 
1896." 

There  is  no  suggestion  in  the  complaint  of  being  at  any  time  wholly 
disabled  prior  to  April  9th. 

The  testimony  of  the  assured  was  taken  and  read  upon  the  trial. 
He  says: 

"From  the  4th  of  March  until  April  9,  1896,  I  felt  apprehensive,  and  told 
my  wife  that  I  was  going  to  have  trouble  from  that  pain  In  my  head  during 
that  period.  I  noticed  my  legs  were  numb  on  the  ^th  of  March.  My  left 
leg  was  numb  for  about  two  hours.  It  was  clumsy,  but  I  could  walk  by 
walking  with  a  cane,  and  it  lasted  about  two  hours,  and  then  disappeared 
and  wore  off.  It  was  the  left  leg.  It  was  numb  from  the  foot  up  to  the 
thigh.  The  numbness  came  on  quickly  at  the  time, — on  March  28th,  I  think. 
I  rode  up  to  see  Eugene  RIchtmyer  on  that  day.  Just  In  the  edge  of  the  village, 
about  forty  rods  from  my  office,  and  during  the  next  two  or  three  days  I  felt 
no  numbness.  •  *  •  On  the  30th  of  March,  1896,  when  Dr.  Persons  was 
present,  I  had  a  numb  spelL  *  *  *  I  got  up  and  walked  across  the  floor, 
and  dropped  a  book,  as  my  left  hand  could  not  hold  it  That  spell  lasted 
three  or  four  hours,  and  no  part  of  the  arm  was  numb  except  the  left  hand 
■np  to  the  wrist.  I  did  not  experience  any  numbness  after  that  for  three  or 
four  days,  and  not  until  I  had  the  t>araiyslB  on  April  9,  1896.  •  *  •  On 
the  28th  of  March,  when  I  had  the  numbness,  I  laid  down  a  little  while. 
Can't  tell  how  long.  •  •  • '  I  attended  Eugene  RIchtmyer  from  March  4, 
1S9C.  every  day  up  to  April  9,  1896.  On  some  of  these  days  I  made  more  than 
one  visit.  He  lived  about  forty  rods  from  my  house,  and  I  rode  most  every 
time." 

He  further  testifies  to  many  other  professional  visits,  continuing 
daily  from  March  4th  to  April  9th,  inclusive.  On  March  27th  and 
2Sth  he  visited  a  patient  (l^Irs.  Brown)  a  mile  from  his  house.  On 
Mar«h  Slst  he  visited  a  patient  (M.  B.  Sternberg)  at  North  Blenheim, 
eight  miles  away.  Visited  a  patient  (wife  of  Elmer  Lewis)  four  times 
on  April  Ist 

The  claim  of  the  plaintiff  on  the  trial  was  that  there  was  some  evi- 
dence from  which  the  jury  might  find  that  the  assured  was  wholly  dis- 
abled on  the  28th  March,  and  continuing  to  April  2d,  but  no  claim 
is  made  of  snch  disability  between  April  1st  and  April  9th.  The 
evidence  of  the  assured  given  above  is  nowhere  in  the  case  contra- 
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dieted,  nor  is  there  other  evidence  which  makes  the  facts  relating  to 
his  disability  prior  to  April  9th  more  favorable  to  plaintifTs  conten- 
tion.   Some  evidence  is  given  by  Dr.  Persons,  and  some  by  the  ^ite 
of  the  assured;  bat  it  is  all  consistent  with  what  the  assnred  testi- 
fied to,  and  does  not  add  anything  ^cept  in  corroboration.    We  must 
therefore  concede  from  the  evidence  of  the  assured  that  when  proof 
of  claim  was  made  on  April  2U,  1896,  and  when  the  complaint  waa 
verified  October  13,  1896,  there  was  no  idea  in  the  mind  of  the  as- 
sured that  he  was  "wholly  disabled"  at  any  time  prior  to  April  9th. 
We  must  further  conclude  from  his  testimony  that  at  no  time  before 
April  9th  was  he  so  affected  by  the  accident  of  March  4th  as  to  be 
wholly  disabled  from  transacting  the  business  pertaining  to  his  oc- 
cupation in  the  usual  way;  that  at  no  time  was  he  in  such  condition 
as  to  be  unable  to  visit  his  patients;   that  on  March  28th  and  Slst 
and  April  Ist  he  visited  patients  a  long  distance  from  his  office;  that 
on  every  day,  including  March  28th,  29th,  30th,  31st,  and  April  Ist, 
he  visited  the  patient  Richtmyer  at  a  place  40  rods  frtMn  his  office; 
that  during  the  days  last  named  his  incapacity  to  transact  his  busi- 
ness was  no  greater  than  on  previous  days,  except  for  the  numbness 
of  the  left  leg,  continuing  for  about  two  hours  on  March  28th,  which 
made  a  cane  necessary  for  that  length  of  time  to  enable  him  to  walk 
about,  and  the  numbness  of  the  left  hand  on  the  30th  March,  con- 
tinuing for  about  three  or  four  hours;  that  at  no  time  was  he  con- 
fined to  his  bed.    That  his  disability  was  partial  while  the  headache 
continued,  which  seems  to  have  been  from  March  4th  to  April  9th, 
and  during  the  hours  when  the  numbness  was  present,  may  well  be; 
but  that  he  was  at  any  time  before  April  9th  wholly  disabled  is  con- 
clusively negatived  by  his  dally  acts.    The  question  of  disability  is 
always  a  question  of  fact,  but  whether  there  is  any  proof  of  the  fact 
is  a  question  for  the  court.    I  do  hot  find  in  this  case  any  proof  what- 
ever tending  to  establish  the  fact  that  the  assured  was  wholly  dis- 
abled before  April  9th.    The  proof  is  all  to  the  contrary.    It  was 
therefore  error  for  the  learned  trial  justice  to  submit  such  proof  to  a 
jury.    The  motion  made  at  the  end  of  the  trial  to  dismiss  and  for 
nonsuit  on  this  particular  ground  should  have  been  granted. 

It  may  be  noted  here  and  in  this  connection  that  had  there  been  any 
proof  of  total  disability  on  March  28th,. or  on  any  of  the  3  days 
following,  notice  to  the  company  of  sudi  total  disability  given  on 
April  23d  would  not  be  a  notice  within  10  days,  as  the  policy  required, 
nor  notice  within  10  days  after  the  disability  had  developed;  nor  do 
the  facts  in  the  case  show  any  reasonable  excuse  for  failure  to  give 
such  notice.  The  failure  to  give  notice  within  10  days  after  April 
9th  may  perhaps  be  excused  by  reason  of  the  unconscious  condition 
of  the  assured  and  the  ignorance  of  the  family  as  to  the  existence  of 
tixe  policy,  but  no  such  excuse  can  be  urged  for  failure  to  notify  of 
total  disability  resulting  from  the  accident  developed  to  the  knowl- 
edge of  the  assured  March  28th;  for  during  all  the  time  thereafter 
up  to  April  dth  he  was  transacting  business,  and  able  to  give  the  no- 
tice. So,  therefore,  nothing  in  any  case  can  be  claimed  from  any  pos- 
Hible  showing  of  the  existence  of  total  disability  on  Mareh  28th  or 
any  nf  the  three  subsequent  days.    If  it  should  be  held  that  the  !• 
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dajB  does  not,  nnder  the  wording  of  the  policy,  begin  to  run  from  the 
date  of  the  accident,  then  it  certainly  must  begin  to  run  from  the  first 
moment  that  the  injury — ^total  disability — is  apparent.  In  any  and 
every  case  this  10  days  must  begin  to  run  within  the  30  days  from  the 
date  of  the  accident,  saving,  of  course,  cases  where  there  exists  legal 
excuse  to  cover  a  failure  to  give  notice.  This  must  be  so,  since  the 
total  disability  must  occur  within  30  days  of  the  accident,  upon  which 
occurrence  the  10  days  must  begin  to  run,  and  this  is  giving  to  plain- 
tiff the  benefit  of  the  liberal  construction  as  to  notice,  by  plaintiff 
claimed.  The  30  days  from  date  of  the  accident  expired  April  3d. 
From  April  3d  to  April  9th  the  assured  had  no  legal  excuse  for  fail- 
ure to  give  notice.  He  had  none  until  the  night  of  April  9th.  If  the 
total  disability  occurred  at  any  time  prior  to  April  1st,  it  is  appar- 
(>nt  that  the  full  10  days  expired  before  the  paralysis  occurred. 

The  learned  trial  court  submitted  to  the  jury  the  question  of 
waiver  on  the  part  of  defendant  of  the  lO-days  notice  of  the  acci- 
dent or  injury.  I  find  in  the  record  uo  evidence  of  such  waiver,  and 
none  which  a  jury  had  the  right  to  consider  as  evidence  of  such  waiv- 
er. Here  there  was  no  forfeiture  of  the  policy  claimed  by  defend- 
ant. The  i>olicy  was  in  force  notwithstanding  the  accident  and  the 
claim  made  on  account  of  it.  The  plaintiff  had  k  right  to  continue  it 
by  paying  such  assessments  as  should  be  lawfillly  levied,  and  continue 
it  as  a  protection  against  future  accidents;  and  the  sending  to  the  as- 
sured notice  of  such  assessment  subsequent  to  the  accident  had  no 
bearing  whatever  on  the  claim  made,  or  the  defense  to  the  claim  as 
made.  The  sending  of  blanks  to  make  proof  of  claim  was  no  waiver, 
for  at  that  time  defendant  had  no  notice  of  the  time  when  the  acci- 
dent occurred,  and  in  its  letter  informed  the  claimant  that  it  sent 
the  blanks  without  prejudice  to  any  defense  it  might  have.  The  ap- 
plication to  examine  the  books  of  defendant,  which  was  willingly 
granted,  could  not  have  misled  plaintiff,  or  have  given  plaintiff  the 
impression  that  the  defense  of  lack  of  notice  had  been  abandoned. 
The  books  were  being  examined  to  get  proof  of  this  very  defense; 
some  data  to  fix  the  date  when  total  disability  occurred ;  a  date  from 
which  to  reckon  the  10  days,  if  it  was  to  be  reckoned  from  the  date 
of  injury,  and  not  from  date  of  the  accident.  After  the  death  of  the 
assured,  which  occurred  in  1899,  over  two  years  after  the  answer 
herein  had  been  served  and  this  particular  defense  therein  declared, 
the  defendant  applied  for  permission  to  make  external  examination 
of  the  body  of  the  assured,  which  was  granted.  How  this  fact  bears 
upon  the  waiver  of  the  defense  of  lack  of  notice,  or  how  it  could  be 
misleading  to  the  plaintiff,  is  not  apparent. 

We  are  well  aware  that  the  principle  of  estoppel  or  waiver,  as  de- 
fined for  the  benefit  of  insurance  companies,  is  at  this  day  difficult 
to  recognize  or  to  apply  in  the  trial  of  cases,  but  I  think  we  are  right 
in  concluding  that  it  still  has  some  of  the  old  distinguishing  features 
which  the  court  of  last  resort  in  this  state  has  pointed  out.  In  Walk- 
er T.  Insurance  Co.,  156  N.  Y.  633,  51  N.  E.  392,  the  court  said: 

"While  express  waiver  rests  vqion  intention,  and  estoppel  upon  misleading 
conduct  Implied  wklrer  may  rest  upon  either;  for  It  exist*  when  there  is  an 
latentlon  to  waiver,  unexpressed,  bat  dearly  to  be  Inferred  trom  clrcnm- 
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stances,  or  where  there  Is  no  sach  Intention  In  fact,  but  the  conduct  of  tbe 
Insurer  has  misled  the  Insured  Into  acting  on  a  reasonable  belief  that  the 
company  has  waived  some  provision  of  the  policy.  While  tbe  principle  may 
not  be  easily  classified,  it  Is  well  established  that  if  the  words  and  acts  of 
the  Insurer  reasonably  Justify  the  conclusion  that,  with  full  knowledge  of  all 
the  facts,  it  intended  to  abandon  or  not  to  Insist  upon  the  particular  defense 
afterwards  relied  upon,  a  verdict  or  finding  to  that  ^ect  establishes  &  waiver, 
which,  if  it  once  exists,  can  never  be  revoked." 

Tested  by  this  declaration,  what  was  there  in  the  evidence  from 
which  a  jury  had  a  right  to  find  that  defendant  had  waived  the  de- 
fense of  failure  to  notify?  It  can  as  well  be  said  that  the  defendant 
waived  its  right  to  make  any  defense  whatever,  and,  had  it  been  sub- 
mitted to  the  jury  to  say  whether  the  defendant  had  not  waived  every 
defense,  no  doubt  they  would  have  answered  in  the  aflSrmative.  The 
submission  of  this  question  to  the  jury  was  challenged  by  defendant's 
request  to  charge  and  the  ruling  excepted  to. 

The  appellant  has  other  exceptions  in  the  case.  Exceptions  relat- 
ing to  the  court's  construction  of  the  policy  and  as  to  the  time  when 
total  disability  must  occur, — whether  immediately  upon  happening  of 
the  accident,  or  within  30  days  thereafter;  of  the  time  when  notice 
must  be  given, — whether  within  10  days  of  the  date  of  the  accident,, 
or  within  10  days  of  the  first  develoianent  of  total  disability.  But 
as  to  these  we  express  no  opinion. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with, 
costs  to  appellant  to  abide  the  event.    All  concur. 


(59  App.  Div.  339.) 

JOHNSON  V.  PBAEGBR. 

(Supreme  Court,  Appellate  Division,  Third  Department    March  6,  ISOl.) 

Pawhbbokbbs— Lost  Ticket— Redkmption  by  Finder— Liability  of  Pawk- 

BBOKEB. 

Plaintiff  pawned  a  diamond  ring,  and  afterwards  lost  the  ticket,  which 
was  found  by  a  stranger,  who  redeemed  the  property.  Plaintiff  had 
pawned  many  articles  with  the  same  pawnbroker,  and  other  persons  had 
presented  the  tickets  and  redeemed  the  property  on  different  occasions. 
There  was  no  special  agreement  at  the  time  of  pawning  the  ring,  and  the 
broker  acted  In  good  faith  In  giving  It  to  the  holder  of  the  ticket  He\i, 
that  plaintiff  could  not  recover  tbe  value  bf  the  ring  from  the  pawn- 
broker, since  he  was  entitled  to  assume  that  the  usual  course  of  dealing 
would  be  pursued,  and  that  he  was  authorized  to  give  the  property  ta 
the  holder  of  the  ticket 

Appeal  from  trial  term,  Albany  county. 

Action  by  Wilson  T.  Johnson  against  Mrs.  A.  Praegar.  From  a 
judgment  in  favor  of  defendant,  plaintiff  appeals.    Aflrmed. 

Argued  before  PAKKER,  P.  J.,  and  KELLOGO,  EDWABDS,. 
SMITH,  and  CHASE,  JJ. 

Lucian  Tuffs  (Peter  A.  Delaney,  of  counsel),  for  appellant. 
Muhlfelder  &  Illch,  for  respondent. 

EDWAEDS,  J.  This  action  was  brought  to  recover  the  value  of 
a  diamond  ring  pawned  by  the  plaintiff  with  the  defendant.  The 
plaintiff  lost  the  pavrabroker's  ticket  which  had  beca.  delivwed  t> 
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Lim.  The  defendant,  without  knowledge  of  such  loss,  ddivered  the 
ring  to  a  person  who  presented  tiie  ticket  at  her  place  of  business 
and  redeetaed  the  ring.  There  is  no  evidence  in  the  case  of  bad  faith 
on  the  part  of  the  defendant.  The  plaintiff  previously  to  this  had 
many  transactions  in  pawning  various  articles  with  the  defendant, 
who  was  a  pawnbroker.  He  had  once  before  sent  this  ring  by  a  per- 
son to  be  pawned,  and  had  also  sent  other  articles  there  for  that  pur- 
pose. On  several  occasions  (at  least  three  or  four)  other  people  had 
presented  the  tickets  given  to  the  plaintiff  for  articles  pawned  by  him 
and  redeemed  them,  and  the  plaintiff  had  acquiesced  in  and  never 
questioned  the  authority  of  the  defendant  to  deliver  the  articles 
pawned  by  him  to  the  persons  presenting  the  tickets.  There  does 
not  appear  to  have  been  any  express  agreement  made  between  the 
parties  at  the  time  of  the  pawning  of  the  ring  with  regard  to  its  re- 
delivery by  the  pawnee,  and  the  contract  between  them  in  that  re- 
spect must  be  presumed  to  have  been  made  on  the  basis  of  the  char- 
acter of  the  dealing  which  had  been  adopted  between  them.  I  think 
it  must  be  assumed  that  it  was  the  intention  and  understanding  of 
the  parties  that  the  usage  adopted  by  them  in  regard  to  the  redelivery 
of  the  pledge  should  be  applicable  to  this  case.  There  was  an  im- 
plied authority  from  such  usage  to  the  defendant  to  deliver  the  pledge 
to  the  person  in  possession  of  the  ticket,  and  such  authority  not  hav- 
ing been  revoked,  and  there  being  no  evidence  of  bad  faith  on  the 
part  of  the  defendant,  I  think  there  was  no  liability  on  her  part  for 
a  misdelivery. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


<58  App.  Div.  829.) 

PEOPLE  ex  rel.  HOWE  v.  CONWAY,  Mayor. 

(Supreme  Court,  Appellate  Division,  Third  Department    March  8,  1801.) 

Cbrtiorari— Municipal  Corpokations— Removal  of  School.  Opficsr— Poweb 
OF  Mayor. 

Wbere  tbe  mayor  of  a  city  removes  a  school  commissioner  by  an  or- 
der reciting  that  the  act  Is  for  the  good  of  the  schools,  without  any  hear- 
ing or  any  proceedings  talsen,  the  removal  does  not  Inclade  a  Judicial 
determination,  and  tbe  right  of  the  mayor  to  remove  such  officer  cannot 
be  reviewed  by  certiorari. 

Certiorari  by  the  people,  on  the  relation  of  Prank  E.  Howe, 
against  Daniel  E.  Conway,  mayor  of  the  city  of  Troy,  to  review  the 
act  of  defendant  in  removing  the  relator  from  the  office  of  school  com- 
missioner.   Writ  quashed.  

Argued  before  PARKER,  P.  J.,  and  KELLOGG,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

Patterson,  Bulkeley  &  Van  Kirk  (Charles  E.  Patterson,  of  counsel), 
for  appellant. 

Thomas  S.  Pagan,  for  respondent. 

KELLOGG,  J.  A  writ  of  certiorari  was  issued  on  the  petition  of 
the  relator,  dirt'<ting  the  respondent  to  make  return  to  the  appellate 
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division  of  this  department  of  his  proceedings  in  removing  the  relator 
fr(Hn  the  ofSce  of  ■chool  commissioner  of  the  city  of  Troy.  The  peti- 
tion sets  forth  that  ''no  proceedings  [teaching  the  removal  of  the  re- 
lator] have  been  had,  other  than  the  signing,  serving,  and  filing'' 
of  the  following  paper: 

'Mayor's  Office. 

"Troy,  N.  Y.,  September  13th,   l«oa 
"To  Frank  E.  Howe — Sir:    Take  notice  that,  for  the  good  of  the  depart- 
ment of  public  Ingtmctlon  of  the  city  of  Troy,  I  hereby  remove  you  as  school 
commissioner  and  as  a  member  of  the  board  of  school  commissionera  of  said 
city. 

"[Signed]  Daniel  E.  Oonway. 

••Mayor  of  the  Caty  of  Troy." 

The  petition  farther  states  that  thereafter  the  relator  was  pre- 
vented from  participating  in  the  acts  and  doings  of  the  board  of 
school  commissioners.  The  return  does  not  deny  that  the  relator  was 
in  that  manner  removed  from  ofSice  and  denied  participation  in  the 
acta  and  doings  of  the  board.  In  substance,  the  mayor  claims  the 
power  of  appointment  and  the  power  of  removal  at  {Measure.  It  eo 
appears  from  the  record  that  no  charges  were  made,  no  hearing  was 
had,  and  no  proceedings  taken  of  a  judicial  nature  to  determine  the 
mayor  upon  the  question  of  removal;  that  the  mayor  acted  in  his 
official  capacity,  and  removed  the  relator  in  the  exercise  of  an  ad- 
ministrative or  executive  power  conferred  by  statute.  The  respond- 
ent cites  the  statute,  "Except  as  otherwise  provided  in  this  act, 
the  mayor  shall  appoint  all  the  city  officers,  and  except  as  otherwise 
provided  in  this  act  or  in  the  other  laws  of  the  state,  he  may  remove 
at  pleasure  any  city  officer  appointed  by  him,"  and  claims  that  the 
office  held  by  the  relator  was  one  to  be  filled  by  appointment  by  the 
mayor;  and  this  the  relator  concedes.  The  respondent  further 
claims  that  a  removal  is  not  otherwise  provided  for  in  the  act,  or  in 
the  other  laws  of  the  state.  This  the  relator  denies.  And  here  arises 
the  question  in  dispute,  and  the  only  question  in  the  case.  I  do  not 
see  how  this  question  can  be  properly  determined  through  the  ofBce 
of  a  writ  of  certiorari,  if  we  are  to  adhere  to  the  uniform  practice 
heretofore  followed  by  the  courts.  The  office  of  this  writ  is  confined 
to  the  review  of  the  judicial  proceedings  of  inferior  bodies.  If  there 
has  been  no  judicial  proceeding,  and  none  attempted,  the  writ  will 
not  lie.  If  there  has  been  no  judicial  determination,  no  subject  for 
such  a  determination,  how  can  there  be  a  review?  It  is  not  every 
arbitrary  act  of  an  executive  officer,  though  such  act  may  affect  per- 
sons and  property,  which  is  so  reviewable.  "A  common-law  certio- 
rari is  in  the  nature  of  an  appeal  from  the  judgments  and  judicial 
determination  of  inferior  tribunals  and  officers  acting  under  statu- 
tory authority,  or  when  the  proceeding  is  not  according  to  the  com- 
mon law."  People  v.  Walter,  68  N.  Y.  403.  "The  fact  that  a  public 
agent  exercises  judgment  and  discretion  in  the  performance  of  his 
duties  does  not  make  bis  action  or  powers  judicial  in  their  character." 
People  V.  Public-Parks  Com'rs,  97  N.  Y.  43.  "Official  acts  that  are 
executive,  legislative,  or  administrative  in  their  nature  and  char- 
acter were  never  subject  to  review  by  certiorari."    Chittenden  v. 
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Wnrster,  152  N.  T,  398,  46  N.  E.  875.  ♦'When  the  action  of  a  public 
of&cer  or  of  a  public  body  is  mereJly  legislatiTe,  executive,  or  adminis- 
trative, although  it  may  inyolve  the  exercise  of  discretion,  it  cannot 
be  reviewed  by  certiorari;  and  so  it  has  been  so  often  held  that  the 
rule  has  become  elementary."  People  v.  Queen's  Co.  Sup'rs,  131 N.  Y. 
471, 30  N.  E.  488.  The  argument  of  the  learned  counsel  for  appellant 
that  the  mayor  made  a  judicial  determination  in  determining  to  re- 
move the  relator  "for  the  good  of  the  department  of  public  instruc- 
tion of  the  city  of  Troy,"  as  stated  in  his  notice,  does  not  commend 
itself  to  OS  as  convincing.  A  sherifF  with  an  execution  against  prop- 
erty may  be  called  upon  to  determine  in  his  own  mind  whether  he 
will  levy  upon  chattels  claimed  to"  be  owned  by  another  than  the 
judgment  debtor,  but  his  judgment  in  such  case  would  hardly  be 
judicial,  in  that  sense  that  it  could  be  reviewed  by  certiorari.  It 
was  held  in  People  v.  Board  of  Health  of  CSty  of  Yonkers,  140  N.  Y.  1, 
35  N.  E.  320,  23  L.  R.  A.  481,  that  the  determination  and  ordinance 
of  a  board  of  health  declaring  certain  dams  to  be  nuisances,  and  di- 
recting their  abatement,  was  not  such  a  judicial  determination  as 
might  be  reviewed  by  certiorari.    Earl,  J.,  says: 

"Tbe  board  of  health  did  act,  and  bad  a  right  to  act,  upon  its  own  Inspec- 
tion and  knowledge  of  the  alleged  nnlsance.  It  was  not  obliged  to  hear  any 
party.  It  could  obtain  its  information  from  any  source  and  In  any  way,  and 
benoe  its  determination  upon  the  question  of  nuisance  is  not  reviewable  by 
certiorari.  •  •  •  It  is  claimed,  however,  on  the  part  of  the  relator  that 
tbe  board  of  health  was  not  properly  organized  when  it  made  its  determina- 
tion, and  therefore  the  determination  was  void.  *  *  *  If  this  claim  be 
well  founded,  then  there  was  no  Judicial  determination  for  review  by  cer- 
tiorari." 

So,  in  the  case  before  us,  if  the  mayor  had  the  authority  to  remove 
which  he  actually  exercised,  then  his  act  cannot  be  disputed.  If  he 
had  not  that  power  vested  in  him  by  the  statute,  then  his  acts  were 
void.  In  either  case  there  is  nothing  before  us  to  review,  and  that 
because  there  has  been  no  judicial  proceeding  and  consequently  no 
judicial  determination.  The  mayor's  assumption  of  power  or  his 
determination  in  his  own  mind  that  he  possessed  the  power  pre- 
sents no  features  of  a  court  or  trial  or  judicial  proceeding  or  judicial 
determination  which  the  practice  or  the  Code  of  Civil  Procedure  au- 
thorizes us  to  review  by  certiorari. 

The  writ  should  be  quashed,  with  |50  costs  and  disbursements. 
All  concur. 


(59  App.  Div.  350.) 

WILD  V.   PORTER,   Sheriff. 

(Supreme  Court,  Appellate  Division.  Third  Department    March  6,  1801.) 

L  Jddgmest—Coxclcsivexess— Prior  Decision. 

On  appeal  in  an  action  by  a  mortgagee  of  personal  property  against  a 
sheriff  to  recover  the  property,  taken  by  him  on  execution  on  a  Judgment 
by  confession,  the  decision,  on  a  prior  appeal,  that  the  Judgment  was 
suflBclent,  is  conclusive. 
S,  Chattel  Mortoa(!Es— Vai.iditt— Rkcordixo— Cuakob  ok  Posskssion. 

Where  the  attorney  of  the  mortgagee  in  a  chattel  mortgage  which  was 
not  filed  went  to  mortgagor's  tenant  in  pos.«esHion  of  tbe  property,  and 
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told  him  that  be  took  poBsesslon  of  the  property  under  the  mortgage,  and 
told  him  not  to  let  it  go  out  of  his  hands  without  aome  authority  from 
the  law,  the  mortgage  was  Inyalld  as  to  a  Judgment  creditor  of  the  mort- 
gagor, under  3  Rev.  St  (9th  Ed.)  p.  2013,  providing  for  Immediate  delivery, 
followed  by  an  actual  and  continued  change  of  possession,  or  the  filing  of 
the  mortgage  in  the  town  where  the  mortgagor  resides. 

Appeal  from  trial  term,  Delaware  county. 

Action  by  Luzerne  A.  Wild,  as  executor  of  Allen  Wild,  deceased, 
against  William  C.  Porter.  From  a  judgment  dismissing  the  com- 
plaint, plaintiff  appeals.    Affirmed. 

This  action  was  brought  to  recover  the  possession  of  15  cows  and  a  mowing 
machine,  or  the  value  thereof,  in  case  possession  could  not  be  had,  against 
the  defendant,  who,  as  sheriff,  levied  on  and  sold  the  property  by  virtue  of 
an  execution.  The  plaintiff  claimed  the  property  under  a  chattel  mortgage 
executed  to  bis  testator  by  W.  D.  Aylesworth  on  April  5,  1893,  to  secure 
1707,  payable  in  one  year  from  date.  This  mortgage  was  never  filed  in  the 
town  of  TJnadlUa,  in  which  town  the  mortgagor  resided  at  the  time  of  its 
execution,  and  the  mortgaged  property  remained  In  the  possession  of  the 
mortgagor.  The  defendant,  as  sherifT,  justified  his  seizure  of  the  property  un- 
der an  execution  Issued  on  a  judgment  by  confession  in  favor  of  George 
Cornell  against  William  D.  Aylesworth,  the  mortgagor.  In  the  supreme  conrt, 
dated  May  22,  1805,  entered  in  Delaware  county  clerk's  office  May  23,  1895, 
for  the  sum  of  $257.29.  On  about  May  20,  1895,  the  plaintiff,  through  his  at- 
torneys, commenced  proceedings  for  the  foreclosure  of  his  chattel  mortgage, 
and  on  that  day  posted  a  notice  of  the  sale  of  the  mortgaged  property  for 
May  24,  1895,  and  one  of  the  attorneys  went  upon  the  farm  of  the  mortgagor, 
which  was  in  possession  of  a  tenant,  who  had  hired  of  the  mortgagor  the 
farm  and  the  dairy,  including  the  cows  In  question.  The  attorney  inquired 
of  Bowman,  the  tenant,  where  the  cattle  were,  and  Bowman  told  him  they 
were  in  the  pasture.  There  were  other  cattle  In  the  lot  where  these  cows 
were.  Bowman  pointed  out  to  the  attorney  the  cows  mentioned  in  the  mort- 
gage, and  the  attorney  said  to  Bowman  that  he  (the  attorney)  toolc  possession 
of  the  cows  by  virtue  of  the  chattel  mortgage,  and  told  Bowman  not  to  let 
them  go  out  of  his  hands  without  some  authority  from  the  law.  Bowman 
said  to  htm, — "Probably  they  wouldn't  go  out  of  my  possession,  because  I  had 
hired  them  for  a  year."  The  cows  thereafter  remained  on  the  farm  in  the 
actual  possession  of  Bowman,  the  tenant,  and  the  levy  on  them  was  made 
by  the  sheriff  on  May  28,  1895,  while  they  were  in  Bowman's  possession. 
On  the  sale  by  the  plaintiff,  under  his  mortgage,  on  May  24th,  the  cows  and 
mowing  machine  were  bid  In  by  the  plaintiff.  They  remained  on  the  prem- 
ises, and  about  a  week  thereafter  were  sold  by  the  sheriff.  At  the  close  of 
the  testimony,  the  court  dismissed  the  complaint,  and  from  the  Judgment  en- 
tered thereon  this  appeal  is  taken. 

Argued  before  PARKER,  P.  J.,  and  KELLOGG,  EDWARDS, 
SMITH,  and  CHASE,  JJ. 

Andrew  G.  Washbon,  for  aiq)ellant. 
James  R.  Baumes,  for  respondent. 

EDWARDS,  J.  .This  action  has  been  twice  tried,  and  is  here  for 
the  second  time  on  appeal.  On  the  first  trial  the  court  held  that  the 
judgment  by  confession  was  void,  and  directed  a  verdict  for  the  plain- 
tiff for  the  value  of  the  property  as  assessed  by  the  jury.  This  court, 
on  appeal,  reversed  the  judgment  for  the  plaintiff,  and  granted  a  new 
trial,  holding  that  the  judgment  by  confession  was  valid.  Wild  v. 
Porter,  22  App.  Div.  179,  47  N.  Y.  Supp.  103G.  That  decision  as  to 
the  sufiSciency  of  the  judgment  by  confession  must  be  regarded  as 
conclusive  on  this  appeal. 
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Ab  against  this  judgment  creditor,  the  chattel  mortgage  held  by 
the  plaintiff  was  absolutely  void,  there  never  having  been  any  actual 
or  continued  change  of  possession  of  the  mortgaged  property,  nor 
any  filing  of  the  mortgage  in  the  town  where  the  mortgagor  resided. 
3  Rev.  St.  (9th  Ed.)  p.  2013,  §§  1,  2.  The  plaintiff  sought  to  avoid 
the  consequences  of  the  statute  by  claiming  to  have  taken  posses- 
sion of  the  mortgaged  property  three  days  before  the  levy  was  made 
by  the  sheriff.  Assuming  that  if  he  had  taken  possession  of  the  prop- 
«rty  it  would  have  been  beyond  the  power  of  the  defendant  to  levy 
upon  it,  it  clearly  appears  from  the  plaintiff's  evidence  that  no  actual 
possession  was  taken  by  him.  At  the  time  of  the  levy  the  cattle 
were  on  the  farm  of  the  mortgagor  in  the  possession  of  his  tenant, 
who  had  three  days  before  pointed  them  out  to  the  plaintiff's  attor- 
ney, who  simply  said  that  he  took  possession  of  them  under  the  chat- 
tel mortgage.  This  was  insufficient.  Mere  words  and  inspection  can- 
not effect  a  change  of  possession.  There  mnst  be  an  actual  posses- 
sion by  the  mortgagee, — ^a  possession  in  fact. 

The  judgment  by  confession  established  the  relation  of  creditor  and 
debtor  between  the  parties  to  the  record  and  the  amount  of  the  in- 
debtedness, and  could  only  be  impeached  for  fraud  or  collusion  in  its 
procurement.  Candee  v.  Lord,  2  N.  Y.  269 ;  Acker  v.  Leland,  109  N. 
Y.  5,  15  N.  E.  743;  Carpenter  v.  Osbom,  102  N.  Y.  562,  7  N.  E.  823. 
There  was  but  little,  if  any,  evidence  on  this  question,  and  none  to  be 
submitted  to  the  jury,  Wiere  was  none  from  which  they  could  rea- 
sonably infer  that  the  judgment  was  fraudulently  or  collusively  pro- 
cured. The  testimony  of  the  judgment  debtor,  who  was  a  witness  for 
the  plaintiff,  instead  of  impeaching  the  judgment,  showed  that  it  was 
confessed  on  a  note  given  on  November  26,  1894,  to  his  wife  for  full 
and  fair  consideration,  for  money  theretofore  borrowed  of  her  and 
for  indebtedness  for  rent. 

The  complaint  was  properly  dismissed  by  the  court,  and  the  judg- 
ment should  be  affirmed,  with  costs.    All  concur. 


<99  App.  Dlv.  332.) 

TOLMIB   V.    STANDARD   OIL   CO. 

(Supreme  Court,  Appellate  Division,  Third  Department    January,  1901.) 

1.  Vicious  HoRaB— Liabilitt  of  Owners— Evidbnck—Sdfj'ioibnct. 

Plaintiff  was  injured  while  driving  past  a  team  attached  to  an  oil 
wagon  of  defendant  by  the  off  horse  kicking  blm.  Two  witnesses  testi- 
fied that  the  same  horse,  while  being  driven  by  the  same  person,  had 
kicked  at  them  In  a  similar  manner.  Two  other  witnesses  testified  that 
a  horse  of  a  similar  description  had  kicked  at  them  under  similar  circum- 
stances. Beld,  that  the  evidence  was  suflJclent  to  go  to  the  Jury  on  the 
question  whether  the  horse  which  Injured  plaintiff  was  the  same  horse 
which  had  previously  made  the  other  vicious  attacks. 

%  Same— Admissibility  of  Evidence. 

Evidence  that  a  horse  of  a  similar  description,  and  driven  to  the  same 
wagon,  had  previously  kicked  at  other  persons  In  the  same  manner,  is 
admissible,  as  lending  to  show  that  It  was  the  horse  which  kicked  plain- 
tiff. ' 
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Appeal  from  trial  tenn,  Saratoga  connty. 

Action  by  John  Tolmie  agaioRt  the  Standard  Oil  Oompany.  From 
a  judgment  of  nonsuit,  plaintiff  app^Js.    Beversed. 

Argued  before  PABKEB,  p.  J.,  and  KELLOGK},  EDWABDS, 
SMITH,  and  CHASE,  JJ. 

Jobn  L.  Henning,  for  appellant. 
Harris  &  Budd,  for  respondent. 

KBLLOGK},  J.  The  plaintiff  brought  an  action  to  recover  for  per- 
sonal injuries,  and  for  injuries  to  plaintiff's  horse,  harness,  and  wagon, 
all  sustained,  as  plaint:^  alleges,  through  the  kicking  by  a  vicious 
horse  owned  and  controlled  by  defendant.  The  proof  offered  by  plain- 
tiff was  sufficient  to  entitle  it  to  be  submitted  to  the  jury  oa  the  whole 
case,  unless  the  learned  trial  court  was  right  in  holding,  as  a  mat- 
ter of  law,  that  there  was  not  sufiQcient  evidence  to  go  to  the  jury 
on  this  question  as  to  whether  the  horse  that  did  the  injury  was  the 
same  horse  which  under  similar  conditions,  in  harness,  on  the  public 
streets  in  Saratoga,  had  before  this  time  been  seen  to  kick  at  passing 
teams.  I  think  the  learned  trial  justice  in  so  holding  overlooked  ma- 
terial testimony  bearing  on  that  question.  The  evidence  shows  that 
the  horse  that  did  the  injury  to  plaintiff  was  the  off  horse  in  a  team 
hauling  the  Standard  Oil  wagon,  the  horse  weighing  from  1,500  to 
1,700  pounds;  that  plaintiff  was  driving  by  this  team,  going  in  the 
same  direction,  on  tiie  public  street,  and  in  passing  on  the  off  side, 
some  four  feet  away,  this  off  horse,  after,  throwing  his  head  over  the 
near  horse,  kicked  out  with  both  hind  feet,  and  did  the  injury  com- 
plained of.  This  was,  as  described  by  the  witnesses,  done  in  such  a 
manner  that  it  might  be  taken  by  the  jury  as  some  evidence  of  a 
vicious  disposition,  and  not  the  result  of  any  sodden  fright.  Two  wit- 
nesses (Edwin  Tallman  and  Fred  Tallman)  testified  that  a  few  days 
before  the  accident  they  saw  the  same  team  on  another  street  in 
Saratoga,  and  as  Edwin  Tallman  drove  by  the  team,  and  was  oppo- 
site the  team,  on  the  off  side,  the  off  horse  kicked  out  at  hun  or  his 
horse,  with  both  feet,  and  came  near  hitting  his  horse.  Witness  says : 
"I  then  told  the  driver  of  the  Standard  Oil  team  that  he  had  better 
chain  the  horse  down,  if  he  acted  like  that."  The  same  driver  was 
driving  the  team  on  ttiis  occasion  that  drove  when  plaintiff  was  in- 
jured. A  witness  named  James  D.  Stiles  speaks  of  the  "Standard 
Oil  team."  On  one  occasion,  before  the  time  mentioned,  he  drove  up 
alongside,  and  the  off  horse  kicked  at  him  with  both  hind  feet.  On 
another  occasion,  under  similar  circumstances,  the  same  horse  again 
kicked  at  him  with  both  hind  feet.  Edwin  Ham,  another  witness,  tes- 
tified to  a  similar  occurrence  on  another  occasion.  These  last  two 
witnesses  do  not,  in  terms,  say  it  was  the  same  horse  that  kicked  at 
plaintiff,  but  it  was  a  gray  horse  on  the  off  side  in  the  Standard  OU 
team ;  and,  all  the  kicking  having  been  done  in  the  same  manner  and 
under  like  circumstances,  1  think  it  was  proper  evidence  for  the  jury 
to  consider,  and  from  it  they  might  properly  have  found  it  was  the 
same  horse.  Here  were  four  witnesses  of  previous  vicious  acts.  Two 
of  them  identified  the  horse,  and  two  of  them  did  not  in  exact  terms. 
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The  learned  court  was  in  error,  I  think,  in  not  leaving  the  case  to  the 
jury  on  the  whole  evidence. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  witli 
costs  to  the  appellant  to  abide  the  event.    All  concor. 


(59  App.  Dlr.  89B.) 

In  re  HA  WORTH. 

(Supreme  Court,  Appellate  Division,  Third  Department.    March  6,  1901.) 

L  DivoROB— Cdbtodt  of  Child— Dbcbeb—Modificxtiok. 

Code  Civ.  Proc.  {  1771,  as  amended  In  1895,  provides  that  the  court,  on 
application  of  either  party  to  an  action  of  divorce,  may,  after  due  notice 
to  the  other  party,  annul,  vary,  or  modify  directions  as  to  the  custody  of 
children  at  any  time  after  final  Judgment.  HeU  that,  where  a  final  de- 
cree was  entered  prior  to  1895,  an  application  cannot  be  maintained  to 
modify  a  decree  as  to  the  custody  of  the  child,  sinc^  the  statute  applies 
only  to  Judgments  rendered  after  the  amendment 

8.  Same— AFPLicATioir. 

Code  Civ.  Proc.  i  7(S9,  provides  that  a  motion  on  notice  In  the  supreme 
court  must  be  made  within  the  Judicial  district  In  which  the  action  is 
triable,  or  In  an  adjoining  county.  Held  that,  where  a  decree  awarding 
plaintiff  a  divorce  was  entered  in  O.  county,  an  application  to  modify  the 
decree  cannot  be  maintained  in  E.  county,  which  Is  not  in  the  same 
Judicial  district  with,  nor  adjoining,  C.  county. 

Appeal  from  special  term,  Erie  county. 

Action  by  Clay  Brown  against  Alice  A.  Brown  for  divorce.  Appli- 
cation by  defendant  (Alice  A.  B.  Haworth  by  subsequent  marriage)  to 
modify  decree  awarding  custody  of  child  to  plaintiff.  From  a  judg- 
ment modifying  the  decree  and  awarding  the  child  to  defendant, 
plaiiitiff  appeals.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  KELLOGG,  EDWARDS,  and 
SMITH,  JJ. 

Bouton  &  Ghampiin  (Irving  H.  Palmer,  of  counsel),  for  appellant. 
George  N.  Bauder,  for  respondent. 

KELLOGG,  J.  An  action  for  divorce  absolute  on  statutory 
grounds  was  brought  by  Clay  Brown  against  the  applicant  here, 
Alice  A.  Brown.  The  venue  was  laid  in  Cortland  county,  where 
plaintiff  resided  and  still  resides.  The  final  judgment  therein  and 
decree  of  divorce  was  entered  in  Cortland  county  in  November,  1894. 
The  decree  of  divorce  awarded  the  custody  of  the  child  to  plaintiff, 
Clay  Brown.  This  application  is  made  to  modify  that  decree,  and 
give  the  custody  of  the  child  to  the  defendant  in  that  action,  Alice 
A.  Brown  (now,  by  subsequent  marriage,  Alice  A.  Brown  Haworth). 

CJounsel  for  the  applicant  claims  that  section  1771  of  the  Code  of 
Civil  Procedure  authorizes,  this  application.  In  this  we  think  he  is 
in  error.  This  section  of  the  Code,  before  its  amendment  in  1895, 
did  not  authorize  such  an  application  after  the  entry  of  the  final  de- 
cree. That  the  section  as  amended,  giving  authority  to  the  court  to 
so  modify  a  final  judgment,  is  not  retroactive,  and  is  applicable  only 
to  judgments  rendered  after  the  amended  act  went  into  effect,  is  dis- 
tinctly held  in  Walker  v.  Walker,  155  N.  Y.  77,  49  N.  E.  663.    That 
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was  an  application  to  increase  the  alimony  fixed  in  the  final  judg- 
ment. The  power  of  the  court  to  fix  alimony  and  determine  the 
custody  of  children  of  the  marriage,  and  have  the  final  decree  express 
its  determination,  was  declared  by  this  section  1771  before  amend- 
ment, but  no  power  was  given  to  tiiereafter  modify  in  either  respect. 
And  Walker  v.  Walker,  supra,  disposes  of  all  arguments  based  upon 
the  inherent  power  of  the  supreme  court  over  its  decrees  in  such 
cases.  I  see  no  distinction  between  the  exercise  of  power  in  dispos- 
ing of  the  custody  of  a  child,  and  the  power  to  provide  for  its  main- 
tenance or  the  maintenance  of  the  wife.  It  is  the  duty  of  the  court 
to  determine  both  by  final  decree,  or  by  other  orders  made  before  the 
final  decree.  The  judgment  in  this  case  was  entered  before  the 
amended  section  1771  went  into  effect,  and  hence  the  application  to 
modify  the  decree  in  respect  to  the  custody  of  the  child  cannot  stand 
on  that  amendment. 

If  the  application  could  be  entertained  on  any  grounds,  the  motion 
to  modify  the  decree  made  in  Erie  county  was  improperly  entertained 
over  the  objection  of  counsel  representing  the  plaintiff  in  that  action. 
Erie  county  is  not  in  the  judicial  district  in  which  the  venue  was  laid 
or  the  decree  was  entered,  nor  does  it  adjoin  Cortland  county.  I 
think  section  769  must  govern  all  applications  of  this  nature. 

The  orders  appealed  from  should  be  reversed,  with  |10  costs  and 
disbursements.    All  concur. 


<.S4  Misc.  Rep.  300.) 

In  re  HICKETf  et  aL 

(Surrogate's  Court,  Kings  Oounty.    Ifarcli,  1901.) 

1.  EzscUTOB — Carrtibg  on  Busihess— Liability  of  Estatb. 

Where  an  executor  Is  authorized  by  -will  to  continue  the  buBlness,  his 
judgment  creditor  can  subject  to  his  merchandise  debt  only  such  of  the 
assets  of  the  testator  as  were  invested  In  bis  business  at  bla  death. 
3.  Same — Fradddlent  Representations. 

A  claim  that  an  executor,  carrying  on  the  business  of  his  testator  un- 
der the  will,  made  fraudulent  representations  as  to  tbe  value  of  the  es- 
tate to  obtain  credit,  gives  no  right  of 'action  against  tbe  estate,  but  only 
against  the  executor  personally. 
S.  Same — Rbtocation  or  Letters. 

Where  an  executor  alleges  that  he  could  not  account  because  a  general 
assignment  made  by  him  had  left  all  tbe  books  and  papers  In  the  hands 
of  a  general  assignee,  the  letters  of  the  executor  will  be  revoked,  and  the 
creditor  allowed  to  apply  for  tbe  appointment  of  an  administrator  to  pro- 
ceed against  tbe  fund  which  had  been  used  in  tbe  business. 

In  the  matter  of  the  judicial  settlement  of  the  accounts  of  Agnes 
K.  Hickey  and  Maria  Hickey,  as  executrices  of  Patrick  V.  Hickey, 
deceased. 

John  J.  Murphy  and  Theron  0-.  Strong,  for  petitioner. 
John  B.  Knhn,  for  executors. 

ABBOTT,  S.  The  material  facts  in  this  application  are  undisput- 
ed.   Patrick  V.  Hickey  died  in  the  year  1889,  leaving  a  will  by  which 
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he  gave  all  of  his  property,  after  payment  of  hia  debts,  to  his  wife, 
Agnes  K.  Hickey,  in  case  she  survived  him.  The  will  also  contained 
a  provision  authorizing  his  executors  "to  continue  my  present  busi- 
ness, or  to  wind  up  and  sell  and  dispose  of  the  same  according  to  their 
best  judgment."  In  case  testator's  wife  did  not  survive  him,  the  tes- 
tator gave  bis  residuary  estate  to  trustees  for  purposes  specified.  He 
appointed  as  executors  his  wife,  Agnes  K.  i^ckey,  his  sister  Maria 
Hickey,  and  two  other  persons,  who  did  not  qualify.  At  the  time  of 
his  decease  the  testator  was  carrying  on  the  business  of  the  publi- 
cations of  the  Catholic  American  and  Catholic  Review,  So  far  as 
appears,  all  debts  due  by  the  testator  at  the  time  of  his  decease  were 
paid  by  his  executors  in  the  due  course  of  administration,  and  the 
business  of  the  publication  of  the  periodicals  in  question  came  into 
the  possession  of  Agnes  K.  Hickey  as  residuary  legatee,  and  the  busi- 
ness was  thereafter  carried  on  in  the  name  of  Patrick  V.  Hickey,  or 
the  estate  of  Patrick  V,  Hickey,  although  actually  owned  by  Mrs. 
Hickey. 

The  provision  of  the  will  authorizing  the  carrying  on  of  the  busi- 
ness by  the  executors  was  clearly  made  in  contemplation  of  the  pos- 
sibility of  the  decease  of  Mrs.  Hickey  before  that  of  her  husband. 
iSuch  a  provision  was  entirely  superfluous  in  case  Mrs.  Hickey  sur- 
vived her  husband,  as  she  would  then  take  the  business  as  a  part  of 
the  residuary  estate,  and  would  thus  have  the  absolute  right  to  con- 
tinue the  business  if  she  chose,  without  regard  to  any  authority  con- 
ferred by  the  terms  of  the  will.  As  a  matter  of  fact,  the  business  was 
continued,  and  the  petitioner  "between  the  29th  day  of  April,  1896, 
and  the  22d  day  of  October,  1898,"  sold  paper  for  use  in  printing  the 
above-mentioned  periodicals  of  the  value  of  f3,166.70,  for  tile  recovery 
of  which  sum  an  action  was  brought  in  the  supreme  court,  and  on 
January  15,  1900,  a  judgment  was  recovered  against  Agnes  K.  Hickey 
and  Maria  Hickey,  as  executors,  etc.,  of  Patrick  V.  Hickey,  deceased, 
for  the  sum  of  |3,531.73.  I  am,  of  course,  concluded  by  this  judgment 
in  so  far  as  it  adjudges  that  the  petitioner  has  a  valid  claim  against 
the  executors,  but  not  in  matters  pertaining  to  the  enforcement  of  the 
claim  by  a  proper  marshaling  of  the  assets  of  the  estate,  and  the  ad- 
justment of  the  rights  of  the  various  classes  of  creditors.  I  must 
therefore  hold  that  Agnes  K.  Hickey  and  Maria  Hickey  in  their  ca- 
pacity of  executors  are  indebted  to  the  petitioner  in  the  sum  of  f 3,- 
531.73  on  account  of  sales  made  to  them  in  the  conduct  of  the  business 
under  the  authority  granted  to  them  by  the  will.  The  fact  of  the 
recovery  of  the  judgment  implies  knowledge  of  the  provisions  of  the 
will  and  of  the  terms  of  the  power.  The  first  item  for  which  the  re- 
covery was  obtained  was  sold  more  than  six  years  after  the  probate 
of  the  will.  The  rule  is  well  settled  in  this  state  that,  when  a  busi- 
ness is  carried  on  by  executors  under  a  power  contained  in  a  will, 
only  those  assets  of  the  estate  which  were  already  invested  in  the 
business  at  the  time  of  the  testator's  decease  will  be  subject  to  the 
hazards  and  risks  of  the  business.  Railroad  Co.  v.  Qilbert,  44  Hun, 
201,  affirmed  in  112  N.  Y.  673,  20  N.  E.  416;  In  re  Sharp,  5  Dem. 
Sur.  516;  Willis  v.  Sharp,  113  N.  Y.  586,  21  N.  E.  705,  4  L.  B.  A.  493; 
Bedf.  Sor.  Prac.  (6th  Ed.)  491. 
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It  is  not  alleged  or  contended  that  any  part  of  the  testator's  prop- 
erty which  was  invested  in  the  bufiiness  at  the  time  of  his  decease 
has  been  in  any  manner  diverted  from  business  and  appropriated  by 
the  legatee.  On  the  contrary,  the  petitioner  seeks  to  have  other  as- 
sets of  the  testator,  including  a  parcel  of  real  property,  accounted  for 
in  the  proceeding,  and  in  some  way  applied  to  the  payment  of  his 
claim.    To  this  he  is  not  entitled. 

The  petition  contains  some  allegations  of  representations  made  by 
Maria  Hickey  concerning  the  value  of  the  business,  apparently  made 
for  the  purpose  of  obtaining  credit.  With  this  I  have  no  concern. 
Tf  the  facts  be  as  stated,  they  may  constitute  a  cause  of  action  against 
Maria  Hickey  for  fraud,  but  this  court  has  no  jurisdiction  to  deal  with 
the  subject. 

I  am  of  the  opinion  that  the  petitioner  is  entitled  to  a  share  of  the 
assets  of  the  business  in  common  with  other  creditors  of  the  business, 
and  that  he  can  proceed  either  in  the  assignment  proceedings  or  in 
this  court,  at  his  election.  He  has  elected  to  proceed  in  this  court, 
and  is  entitled  to  a  full  accounting  of  the  transactions  of  the  business 
by  the  executors.  The  executors  answer  that  on  account  of  the  gen- 
eral assignment  they  are  unable  to  render  any  accounting  of  the 
business,  as  the  data  for  such  an  accounting  is  in  the  hands  of  the 
assignee.  The  petitioner  should  not  on  this  account  be  deprived  of 
all  remedy  which  be  may  have  against  the  business  fund.  'I  therefore 
direct  that  the  executors'  letters  testamentary  be  revoked,  so  that  the 
petitioner  may  procure  the  appointment  of  an  administrator  with  the 
will  annexed,  through  whom  proper  proceedings  may  be  institated 
against  the  business  fund. 

Decreed  accordingly. 


(34  Misc.  Rep.  363.) 

In  re  TOUSBTS  WILL. 

(Surrogate's  Court,  New  York  County.    ICarcb,  1901.) 

1.  Pbobatb  or  WiLir— When  Denibd. 

A  will  will  not  be  excluded  from  probate  because  of  a  statement  there- 
in that  testatrix  was  unmarried,  and  had  no  direct  heirs,  on  the  contest 
of  an  alleged  cousin,  who  had  not  seen  the  testatrix  for  more  than  40 
years,  oa  the  ground  that  testatrix  had  mistakenly  supposed  Um  to  be 
dead,  and  that  as  to  him  she  died  Intestate. 

S.  Bamb— Mistake  of  Fact. 

A  win  will  not  be  refused  probate  because  of  an  alleged  mistake  of  a 
testatrix  as  to  a  fact  which  might  possibly  have  led  her  to  do  something 
different  from  that  which  she  has  done. 

In  the  matter  of  the  last  will  and  testament  of  Maiy  Beach  Tousey, 
deceased. 
Peckham,  Miller  ft  King,  for  proponents. 
Sackett,  Bacon  &  McQuaid,  for  contestant. 
James  £.  Kelly,  special  guardian. 

THOMAB,  S.  The  contestant  concedes  that  the  papeni  offered  for 
probate  were  duly  executed  by  the  decedent  as  her  last  will  and 
codicil  thereto.    The  sole  ground  of  contest  ia  based  on  a  redtal  in 
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the  will  to  the  effect  that  the  decedent  was  unmarried  and  had  no 
"direct  heirs."  A  cousin  who  had  not  seen  her  or  communicated  with 
her,  either  directly  or  indirectly,  for  over  40  years  before  her  decease, 
contends  that  he  is  a  "direct  heir";  that  he  was  missing,  and  his 
whereabouts  were  not  known  to  the  members  of  his  immediate  fam- 
ily, for  some  years;  that  the  inference  td  be  drawn  from  the  language 
of  the  will  is  that  the  decedent  mistakenly  supposed  him  dead,  and 
made  the  will  because  of  this  mistake;  and  that  as  against  him  she 
died  intestate.  Second  cousins  were  mentioned  by  name  in  the  will, 
and  it  is  clear  that  the  decedent  did  not  regard  them  as  "direct  heirs." 
She  probably  used  the  word  "direct"  for  "lineal,"  and  I  am  not  sat- 
isfied that  she  made  any  mistake  whatever.  The  doctrine  of  depend- 
ent relative  revocation  includes  as  one  of  its  branches,  and  applies 
to,  an  attempted  revocation  of  a  testamentary  provision  which  upon 
some  ground  of  mistake  is  held  inoperative.  If  ajiplicable  to  a  will, 
it  must  appear  clearly,  from  the  will  itself,  not  only  that  there  has 
been  a  mistake  made  by  the  testator,  but  also  just  what  he  would 
have  done  in  case  there  had  been  no  mistake.  OifFord  v.  Dyer,  2  B. 
I.  99.  Where  a  legacy  was  made  by  a  will,  and  in  a  codicil  revok- 
ing it  it  was  recited  that  the  legatee  was  dead,  such  revocation  was 
held  inoperative  on  proof  that  the  legatee  survived  the  testator  (Camp- 
bell V.  lYench,  3  Ves.  321);  but,  even  in  case  of  revocation  by  codicil, 
the  rule  has  been  applied  with  caution,  and  the  mistake  must  appear 
on  the  face  of  the  codicil  as  the  sole  moving  cause  to  induce  the  rev- 
ocation (Skipwith  V.  Cabell's  Ex'r,  19  Grat.  758).  An  apparent  mis 
take  as  to  a  matter  of  fact,  as  to  which  the  testator  must  have  had 
full  knowledge,  is  not  sufiQcient.  Mendinhall's  Appeal,  124  Pa.  387, 
16  Atl.  881.  In  no  case  which  has  been  brought  to  my  notice  has 
a  will  been  refused  probate,  or  has  any  attempt  been  made  to  correct 
or  change  its  provisions,  on  proof  extraneous  to  the  document  of  a 
mistake  by  the  testator  as  to  a  fact  which  might  possibly  have  led  him 
to  do  something  different  from  what  he  has  done.  On  the  contrary, 
the  cases  in  the  courts  of  this  state,  which  require  the  testator's  di- 
rections to  be  followed,  even  though  it  may  be  made  quite  clearly  to 
appear  that  he  was  actuated  by  erroneous  opinions  on  questions  of 
fact,  are  quite  numerous.  In  re  Bedlow,  67  Hun,  414,  28  N.  Y.  Bupp. 
290;  Clapp  v.  PuUerton,  34  N.  Y.  190;  In  re  Karris'  Will,  19  Misc. 
Rep.  388,  44  N.  Y.  Supp.  341;  Creely  v.  Ostrander,  3  Bradf.  Sur.  107. 
The  objections  of  Ihe  contestant  must  be  overruled,  and  the  will 
admitted  to  probate. 
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(84  Misc.  Rep.  865.) 

In  re  CHESSJBROUGH'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    March,  1901.) 

Tbaksfbr  Tax. 

Where  testator  devised  certain  land  to  a  corporation  to  be  created  oa 
certain  specified  contingencies,  but  which  has  In  fact  never  been  created, 
the  legacy  cannot  be  subject  to  the  transfer  tax. 

Appeal  from  report  on  an  order  of  appraisers. 

In.  the  matter  of  the  appraisal  of  the  property  of  Nicholas  E.  Chese 
brough,  deceased,  under  the  act  in  relation  to  taxable  transfers  ol 
property.  JBYom  an  order  made  on  the  report  of  the  appraisers,  the 
executor  appeals.    Berersed. 

P.  H.  Vernon,  for  appellant. 

Theo.  F.  Hamilton,  for  comptroller  of  New  York  City. 

THOMAS,  S.  The  decedent  was  a  nonresident  of  this  state,  and 
none  of  his  personal  assets  were  located  here  or  are  claimed  to  be 
subject  to  taxation  under  our  laws.  He  owned  real  property  in  this 
state  and  county,  which  the  appraiser  finds  to  be  of  the  value,  over 
proper  deductions,  of  $11,700,  and  he  recommends  a  tax  at  the  rate 
of  1  per  centum  on  $5,000,  the  amount  of  the  interest  claimed  to  pass 
to  Amos  Bheflield  Ghesebrough,  a  brother  of  the  decedent,  and  a  tax 
at  the  rate  of  6  per  centum  on  $6,700,  the  value  of  an  interest  sup- 
posed to  be  transferred  by  the  will  of  the  decedent  to  the  "Ghese- 
brough Protestant  Orphan  Asylum  of  Summit,  N.  J."  The  tax  was 
so  fixed  by  a  formal  order  made  on  the  appraiser's  report,  and  an  ap- 
peal from  that  order  is  now  before  me.  Amos  Sheffield  Chesebrongh, 
the  brother,  is  a  legatee  under  the  will  of  the  decedent  of  a  som  ol 
money  in  excess  of  $5,000.  There  are  other  It^acies,  and  it  is  hard 
to  perceive  on  what  theory  the  appraiser  concluded  that  just  that 
amount  of  his  legacy,  and  no  more,  is  chargeable  against  the  New- 
York  real  estate,  and  that  none  of  the  other  legacies  are  so  charge- 
able in  any  amount.  Assuming  him  to  be  right  in  this,  the  interest 
passing,  because  of  this  legacy,  to  a  brother,  is  an  interest  in  land, 
and  is  not  taxable.  In  re  Sutton's  Estate,  3  App.  Div.  208,  38  N.  Y". 
Supp.  277;  In  re  Offerman's  Estate,  25  App.  Div.  94,  48  N.  Y.  Snpp. 
993.  By  the  will  of  the  decedent,  he  expressed  a  wish  that,  upon 
certain  specified  contingencies,  a  corporation  should  be  created,  to  be 
known  as  the  "Ghesebrough  Protestant  Orphan  Asylum,"  which  shonid 
receive  an  interest  in  his  estate.  No  such  corporation  has  ever  been 
created,  and  no  interest  can  pass  to  a  body  corporate  which  tuts  no 
existence.  The  order  fixing  the  tax  is  therefore  in  all  respects  re- 
versed and  annulled.  One  of  the  official  appraisers  will  be  designated 
to  make  a  new  appraisaL 

Order  reversed. 
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TOPLITZ  T.  METER. 

(Supreme  Court,  Appellate  Term.    April  22,  1901.) 

Attorrbt  and  Clibnt — Rbtaireb  bt  Aobkt. 

An  agent's  act  In  sending  process  served  on  bis  principal  to  attorneys 
"for  such  action  as  they  may  deem  necessary"  In  contemplated  litigation 
amounts  to  a  retainer  of  such  attorneys  for  the  principal. 

Appeal  from  mnnicipal  conrt  of  city  of  New  York,  First  district. 

Action  by  Monroe  F.  Toplitz  against  Frederick  W.  Meyer.  From 
a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  BISCHOFF,  P.  J.,  and  CLARKE  and  LEVEN- 
TRITT,  JJ. 

Frederick  W.  Henrichs,  for  appellant. 
Wales  F.  Beverance,  for  respondent. 

BISCHOFF,  P.  J.    The  only  point  presented  upon  this  appeal 

which  calls  for  discussion  relates  fo  the  liability  of  the  appellant,  a 
resident  of  Germany,  for  the  services  rendered  by  the  firm  of  Oppen- 
heim  &  Severance,  the  plaintiff's  assignors.  It  appears  that  the  ap- 
pellant was  a  creditor  of  an  insolvent  concern,  and  had  entered  into  a 
composition  agreement  whereby  he  was  to  receive  25  per  cent,  of  his 
claim  through  the  formality  of  a  general  assignment.  Subsequently, 
it  developed  that  the  debtor's  bona  fides  might  be  open  to  attack,  and 
that  the  ai^llant,  if  disposed  to  act  in  hostilil^  to  the  assignment, 
might  receive  a  larger  proportion  of  his  claim.  The  advisability  of 
attacking  the  assignment  was  discussed  by  the  appellant  with  his 
brother  Henry  Meyer;  the  latter  being  temporarily  in  Germany,  and 
it  appears  from  certain  correspondence  between  the  appellant  and 
Downing  &  Co.,  his  general  agents  in  this  city,  that  it  was  debated 
whether  the  action,  if  brought,  should  be  in  the  name  of  appellant  or 
of  his  brother.  Henry  Meyer,  upon  his  return  to  this  country,  entered 
into  an  agreement  with  Oppenheim  &  Severance  for  the  bringing  of 
the  action  in  his  name;  but  there  was  as  yet  no  direct  authorify  from 
the  appellant.  Downing  &  Co.  viewed  their  power  of  attorney  as  in- 
sufficient to  authorize  their  making  an  assignment  of  the  cause  of  ac- 
tion_  to  Henry  Meyer  for  the  appellant,  and  certain  correspondence 
between  him  and  his  agents  followed.  It  seems  that  one  letter  from 
Downing  &  Co.  to  the  appellant  went  astray,  and  that  some  confu- 
sion resulted  in  the  understanding  of  both  principal  and  agent;  but 
finally  Downing  &  Co.  received  from  the  appellant  a  citation  to  at- 
tend the  assignee's  accounting,  with  which  be  had  been  served,  and 
sent  it  to  Oppenheim  &  Severance,  stating,  "We  send  the  same  to  you 
for  such  action  as  you  may  deem  necessary."  On  the  same  day  Henry 
Meyer  cabled  to  the  appellant,  "Shall  I  sue  in  your  name  or  mine," 
and  12  days  later  Downing  &  Co.  wrote  to  Mr.  Severance  that  they 
had  just  received  a  letter  from  the  appellant  that  he  (appellant)  had 
instructed  Henry  Meyer  to  sue  in  his  own  name.  Henry  Meyer  did 
not  receive  any  letter  so  instructing  him ;  but,  upon  the  evidence  re- 
ferred to,  we  think  that  the  act  of  Downing  &  Co.  amounted  to  a  rec- 
ognition of  the  retainer  of  Oppenheim  &  Severance  for  the  appellant 
e»  N.T.S.— C4 
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in  the  contemplated  liti^tiop^  a^id  there,  .is  no  dispute  that  their 
agency  was  sufficiently  comprenensiVe  to  include  the  retaining  of  at- 
torneys in  the  appelTant's  behalf.  The  expected  assignment  to  Heniy 
Meyer  of  his  brother's  caase  of  ^ion  wa^  jC^rtainly  not  the  exclnsiTe 
endence  of  a  retainer.  It  was  to  be  essential  as  proof  at  Henry 
Meyer's  standing  at  some  stage  of  the  proceedings,  but  the  litigation 
oonld  readily  be  entered  upon,  in  the  way  of  preparation,  without  it, 
anfl  the  facts  disclosed  the  reasonableness  of  the  attorneys'  reliance 
upon  the  acts  of  the  appellant  through  his  agent  when  rendering  the 
services  in  suit  These  attorneys  were  necessarily  without  knowledge 
of  the  confused  state  .oj(  th^  qorrespond^nce  between  the  appellant  and 
his  agent,  and  it  appears  from  the  appellant's  letter  to  Henry  Meyer 
(upon  his  withdrawal  from  the  litigation,  ^hen  the. confusion  was  ex- 
plained) that  he  realized  that  services  of  counsel  had  been  rendered  in 
the  matter,  for  which  he  was  chargeable.  There  can  be  no  question 
that  Henry  Meyer  was  merely  a  nominal  party,  according  to  the  gen- 
eral understandiiig,  ftnd  thftt  the.  agreeinent  with  him  was  without 
tSect  upon  the  liability  for  services  rendered  at  the  apjieUant's  own 
instance.    Hie  jtidgnient  should  be  aflSrnied  with  costs.    AH  concur. 


BHBRMAN  y.  TCCKEft. 

(Supreme  Oourt,  Appellate  Division,  First  Department    April  10,  1901.) 

Tbost  Fukd— Suit  to  Keach  Incokx-^F^apibo. 

A  complaint  In  a  suit  by  a  creditor  to  reacb  the  sniplus  Income  of  a 
trust  fund  created  for  the  benefit  of  the  debtor,  as  provided  by  Laws 
1896,  «!.  647,  I  78,  Is  defective  which  falls  to  allege  that  the  trustee  of 
the  fund  resides  within  the  Jurisdiction,  of  the  court,  or  that  the  tmat 
fund  Is  within  Its  Jurisdiction,  or  that  testator,  the  creator  «f  the  trust 
was  at  his  death  a  resident  of  the  state,  or  to  show  that  the  debtor 
could  not  be  found  within  the  Jurisdiction,  so  that  summons  could  be 
nerved  on  him  and  Judgment  secured  at  law. 

Appeal  from  special  term,  New  York  cotunty. 

Suit  by  Charles  A.  Sherman  against  Gharies  A.  Tucker,  individually 
and  as  executor,  etc.,  of  G.  W.  Tucker,  impleaded,  etc.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J,  and  HATCH.  MoLAUQHUK, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Edward  0.  James,  for  appellant 
Abraham  Nelson,  for  respondent. 

O'BRIEN,  J.  The  action  ig  in  equity  by  a  elreditdr  to  reacb  the 
surplus  income  of  a  trust  fund  created  for  the  benefit  of  Charles  A. 
Tucker,  and  is  brought  under  sectiofi  78  of  the  real  property  law 
(chapter  647,  Laws  1896)  which  provides: 

"Where  a  frust  Is  created  to  receive  the  rents,  and  profits  of  real  property 
aod  no  valid  direction. for  accumulation  is  given,  the  surplus  of  aocta  rents  and 
pccyats  h^eiyoDd.tt^  fl)im,,ne<$8sai7  forthfl.ediwatianjand  support  ot.tbe  bene- 
^9i^ry,,  ab^ll  b^  lla^l^  to  the  iqlalms  j^f  c^^dltQr^  |i)  libe,,same  manner  •■  other 
personal  property  which  caiiuot  be  reached  by  execution." 
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The  appellant  contends  that  this  is  an  action  in  which  the  court 

has  not  inherept  icquity, juriftdictjopj  but  )ias  only,  statutory .jwris^ic* 
tion,  and,  therefore,  tbatth^  statutory  requisites  must, be,  i  complied 
with  to  enable  a  creditor  to  maintain  it;  whidi  requisitea,  under  sec- 
tion 1871  of  the  Code  oi|  Civil  Procedure,  ^re  the  obtaining  of  a  judg- 
ment, the  issuance  of  a^  executioq,  and  the  return  of.  .the  latter  up- 
satisfied..  .Our  views  upon  the  question  thus  raised  are  given  in  the 
opinion  handed  down  at  this  term  in  the  case  of  Dittmar  v.  Soni 
<Sup.)  69  N.  T.  Supp.  708,  and,  tberefore,  will  not  be  repeated.  .Apart 
from  this  principal  question,  hot^ever,  we  think  that  the  coipplaint 
here  is  defective  for  want  of  necessary  averments.  In  this  cowplainjt 
it  is  not  alleged  that  the  trustees  of  the  fund  reside  here,  or  that  tlie 
trust  fund,  is  within  this  jurisdiction,  or  that  th?  testator,  the  creator 
of  the  trust,,  was  at.  the  time  of  iua  death  a  resident  o^,  this  stat^.  ^1 
that  we  have  with  .reference  to  such  allegations  is  simj^  that  the  wUl 
was  probated  here;  and,  although  there  are  other,  allegations  that 
the  debtor  i^  a. nonresident,  it, is  not  made  to  appear  that  he  could 
at  no  time  ]:^e  found  withiq  this  jurisdiction,  so  that  personal  servic,e 
of  a  summons  might  be  made  upon  him  and  a  judgment  secured, in  au 
action  at  law.  For  these  reasons,  therefore,  altiiough  others  might 
be  referred  to,  we  regard  the  complaint  as  demurrable. 

The  judgment  appealed  from  should  accordingly  be  reversed,  and 
the  demurr^er  sustained,. with  cq^ts,.  but  vfith  le4ve,.tq  the  plaintiff 
within  20  days  to  amend  his  complaint  upqn  payment  of  costs  in 
this  court  and  in  the  court  below.    All  concur. 


<5»  App.  Dlv.  846.) 

In  re  KRIBOEB. 

(Snpreme  Court,  Appellate  Division,  Tblrd  Department    March  8,  1001.) 

1.  IrroxiCATiNQ  LiqaoHB— Local  Opttok — Et-wmoN— Pbtitioh— Fiiiiwa.' 

Under  Laws  1896,  c.  U.2,  i  18,  providing  that  the  quc;8tlon  of  local,  op- 
tion may  be  submitted  to  the  electors  at  a  town  meeting  on  written  peti- 
tion signed  by  a  certain  number  of  the  electors  and  filed  20  days  before 
Rich  town  meeting  with  the  officer  who  provides  the  ballots  for  sach 
election,  the  filing  of  such  petition  with  the  town  clerk  Is  a  condition 
precedent  to  the.snbmisslon  of  the  question, 

i.  Same— Resubmission — Sfeciai.  Town  Meeting — Order. 

Under  Laws  1900,  c.  367,  providing  that  on  petition  of  electors,  filed 
with  the  town  cleric,  and  an  order  of  court  therefor,  a  special  town  meet- 
ing mfky  be  held,  at  which  the  question  of  local  option  shall  be  submitted, 
if  for.  any  reason  except  the  failure  to  file  any  petition  therefor  the  ques- 
tion was  not  properly  subaoltted  at  the  regtilar  town  meeting,  It  was  er- 
ror to  order  a  sxteclal  town  meeting  for  the  resubmlsalon .  of  the  ques- 
tion, the  submission  at  the  regular  meeting  having,  been  invalid  because 
the  petition  therefor  had  not  been  filed  with  the  town  clerk,,  though  the 
regular  meeting  bad  been  held  before  chapter  367  took  effect,  the  appli- 
cation for  the  special  meeting  being  made  afterwards. 

Appeal  from  special  term,  (fl^reene  county.  .    ■   .   . 

Application  b;  £Imer  Krieger  for  a  special  town  ipieeting  in  the 
town  of  Prattsyille  for  the  purpo^eiof  rQsubmittingi.the  question  of 
local  option,  and.  an  order  directing  t|i3  county  treasurer  to  caivcd  of 
record  the  statement  of  the  result  of  a  prior  election.    From  an  or- 
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der  granting  the  application,  the  county  treasurer  appeals.    Be- 
yers^. 

At  a  town  meeting  of  the  town  of  PrnttsTflle  held  at  the  time  of  the  gen- 
eral election  on  NoTember  7,  1899,  the  four  qnestlons  spedfled  In  section  19- 
of  the  Uqnor  tax  law  (chapter  112,  Laws  1896,  amended  by  chapter  312,  Laws- 
1897;  chapter  167.  Laws  1896;  chapters  888,  434.  Laws  1899)  were  submitted 
to  the  electors  of  the  town.  A  petition,  signed  by  the  electors  of  the  town  to 
the  number  of  10  per  centum  of  votes  cast  at  the  next  preceding  general  elec- 
tion, requesting  such  submission,  was  filed  In  the  office  of  the  clerk  of  Greene- 
county,  but  no  petition  for  auch  submission  was  filed  In  the  office  of  the  town 
clerk  of  the  town  of  Prattsville,  nor  did  the  derk  of  said  town  give  any  no- 
tice of  the  proposed  questions,  and  that  a  Tote  thereon  would  be  taken  by 
ballot  at  the  town  meeting,  as  required  by  section  thirty-four  of  the  town 
law  (Laws  1890,  c.  569).  A  majority  of  the  votes  cast  on  each  of  the  four 
questions  was  In  the  negative.  The  whole  number  of  ballots  cast  at  said 
election  was  230,  of  which  36  were  blank  on  the  first  question,  98  blank  on 
the  second  question,  101  blank  on  the  third  question,  and  04  blank  on  the 
fourth  question.  On  May  6,  1900,  a  petition  signed  and  acknowledged  by  at 
least  10  per  cent  of  the  electors  who  voted  at  the  next  preceding  general 
election  was  filed  in  the  town  clerk's  office  of  Prattsville,  requesting  the  re- 
submission of  the  four  questions  to  the  electors  of  the  town  at  a  special  town 
meeting  thereafter  to  be  held;  and  thereafter  a  motion,  on  notice,  was  made 
at  a  special  term  of  this  court  for  an  order  directing  a  special  town  meeting 
to  be  held  for  the  purpose  of  resubmitting  to  the  electors  the  said  four  ques- 
tions, and  for  the  cancellation  of  the  certified  copy  of  statement  of  result  of 
the  vote  of  November  8,  1899,  filed  In  the  office  of  the  treasurer  of  Greene- 
county.    From  the  order  granting  such  motion  this  appeal  la  taken. 

Argued  before  PARKER,  P.  J.,  and  KELLOGO,  EDWARDS^ 
SMITH,  and  CHASE,  JJ. 

P.  W.  GuUinan,  for  ai^ellant. 
CSarence  E.  Bloodgood,  for  respondent 

EDWARDS,  J.  The  question  presented  on  this  appeal  is  whether 
the  filing  in  the  town  clerk's  ofQce  of  the  petition  required  by  section 
16  of  the  liquor  tax  law  is  indispensable  to  a  submission  of  the  four 
questions  specified  in  that  section  to  the  electors  of  the  town.  Thi» 
question  has  been  answered  in  the  afiarmative  in  an  able  and  ex- 
haustive opinion  of  this  court  in  the  Fourth  department.  In  re 
Eggleston,  51  App.  Div.  38,  64  N.  Y.  Supp.  471.  Section  16  of  the 
liquor  tax  law  requires  the  submission  of  the  four  questions  therein 
specified  to  the  electors  of  the  town  at  tbe  first  town  meeting  occur- 
ring after  March  23,  1896.  This  provision  is  clearly  mandatory. 
That  section  further  provides  that: 

"The  same  questions  shall  be  again  snbmltted  In  the  same  way  at  the  town 
meeting  held  In  every  second  year  thereafter,  provided  the  electors  of  the 
town  to  the  number  of  ten  per  centum  of  votes  cast  at  the  next  preceding 
general  election  shall,  by  written  petition,  signed  and  acknowledged  by  sueU 
electors  before  a  notary  public  or  other  person  authorised  to  take  acknowl- 
edgments or  administer  oaths  and  filed  twenty  days  before  such  town  meet- 
ing with  the  officer  charged  with  the  duty  of  furnishing  ballots  for  the  elec- 
tion, request  such  submission." 

This  clearly  makes  the  filing  of  the  petition  a  condition  precedent 
to  the  resubmission  of  those  questions.  It  was  evidently  the  inten- 
tion of  the  statute  that  at  the  first  town  meeting  held  aifter  the  pas- 
sage of  the  act  the  will  of  the  qualified  electors  of  each  town  should 
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t)e  ascertained  upon  the  fonr  local  option  qnestions,  and  that  in  every 
second  year  thereafter  an  opportunity  should  be  afforded  for  the  ex- 
pression of  such  will,  provided  the  petition  required  by  the  statute 
had  been  duly  filed.  In  the  absence  of  such  a  petition,  there  can 
be  no  valid  submission  of  these  questions.  The  manifest  purpose  of 
the  legislature  in  requiring  tiie  petition  to  be  filed  in  the  office  of 
the  clerk  of  the  town  was  so  that  oflQcer  might  give  the  notice  re- 
quired by  section  34  of  the  town  law  to  be  given  by  him,  and  through 
such  publicity  a  full  expression  of  the  will  of  the  electors  might  be 
flecured.  The  respondent  claims  that  the  result  of  the  vote  on  these 
questions  at  the  election  on  November  7,  1899,  is  indicative  of  the 
want  of  publicity  which  the  statute  was  designed  to  give;  but  wheth- 
er or  not  this  claim  is  correct  is  not  here  material,  as  the  submission 
of  the  questions  without  the  filing  of  the  petition  is  invalid,  regardless 
«f  the  result  But  I  am  of  opinion  that  the  order  appealed  from  was 
«rroneouBly  granted,  for  the  reason  that  when  the  application  there- 
for was  made  section  16  of  the  liquor  tax  law  had  been  amended  by 
chapter  367  of  the  Laws  of  1900,  which  went  into  effect  April  10, 
1900.  The  provision  of  said  section  for  a  special  town  meeting  is  as 
follows: 

"If  for  any  reason,  except  fbe  failure  to  file  any  petition  tberefor,  the  four 
propositions  provided  to  be  submitted  herein  to  the  electors  of  a  town  shall 
not  have  been  properly  submitted  at  such  biennial  town  meeting,  such  propo- 
filtlons  shall  be  submitted  at  a  special  town  meeting  duly  called.  But  a  spe- 
cial town  meeting  shall  only  be  called  upon  filing  with  the  town  clerk  the  pe- 
tition aforesaid,  and  an  order  of  the  supreme  or  county  court,  or  a  justice  or 
Judge  thereof  respectively,  which  shall  be  granted  upon  sufficient  reason  be- 
ing shown  therefor." 

This  was  the  only  authority  then  existing  for  an  order  of  the  court 
directing  a  special  town  meeting  to  be  held,  and  it  will  be  observed 
that  this  case  is  within  the  exception  of  that  provision.  Here  there 
was  a  failure  to  file  a  petition  in  the  town  clerk's  office;  and  the  filing, 
as  herein  held  by  us,  in  the  county  clerk's  office  was  a  nullity. 

The  order  appealed  from  should  therefore  be  reversed,  with  flO 
costs  and  disbursements.    All  concur. 


<59  App.  Dlv.  334.) 

In  re  CHADWIOK. 

(Supreme  Court,  Appellate  DItIbIod,  Third  Department    March  9,  1001.) 

1.  Tazation— Illboat.  Asskssmkmt— Resident  Land— Estate. 

Where  resident  land  is  assessed  to  an  estate,  the  assessment  la  void, 
and  the  amount  of  tax  so  erroneously  assessed  is  properly  entered  on  the 
assessment  roll  for  the  next  year  as  "omitted"  from  the  previous  assess- 
ment 

S.  Same— Uncollected  Tax — Cbrtipicatb  by  School  Trcstees— Refundino — 
Tax  Sale — Redemption. 

Where  trustees  of  a  school  district  assessed  resident  land  to  an  estate, 
and,  on  the  collector's  return  of  the  tax  as  uncollected,  certified  the  same 
to  the  county  treasurer,  as  authorized  by  Laws  1894,  c.  556,  art.  7  (Con- 
solidated School  Law),  who  paid  the  tax,  which  was  transferred  to  th« 
town  assessment  roll  by  order  of  the  board  of  supervisors,  the  certificate 
showed  on  Its  face  that  the  assessment  was  void;  and  hence  a  purchaser 
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of  the  property  wbo  paid  tbe  taxes  so  Illegally  assessed,  In  -order  to  re- 
■  deem  tbe  property  from  ■  tax  sale,  was  entitled  to  bare  tbe  same  re^ 
funded. 

Appeal  from  special  teim,  Tioga  county. 

Application  of  Zalia  M.  Chadwick  to  have  certain  taxes  refanded. 
From  an  order  denying  an  appKcation  for  an  order  ditecthig  the  board 
of  supervisoTg  of  the  county  of  Tioga  to  refnnd  certain  taxes  claiified 
to  have  been  illegally  assessed,  applicant  appeals.    Reversed. 

Argned  before  PARKER,  P.  J.,  and  KELLOOO,  EDWABDS^ 
SMITH,  and  CHASE,  JJ.  ;....- 

Frederick  E.  Hawkes,  for  appellant. 
Fred  W.  Clifford,  for  respondent. 

EELLOGQ,  J.  It  appears  from  the  papers  before  ns  that  in  1895 
tbe  assessors  of  the  town  of  Barton,  in  "noga  contaty,  assessed  ce!e- 
tain  real  estate  in  said  town  to:  "Warford,  Cyrns,  Est.  G.  H.  Grafft, 
Agt.," — at  the  sum  of  flO,000;  and  thereafter  in  that  year  the  board 
of  supervisors  levied  thereoh  a  tax  of  (80,  and  directed  the  collector 
to  collect  the  same  from  the  perUon  to  whom  assessed!  that  is,  the 
estate  of  Cyrus  Warf ord ;  G.  H.  Graff t,  agent.  The  tax  was  not  col- 
lected. In.  February,  1896,  the  applicant,  Zalia  M.  Chadwick,  par- 
chased  the  property.  In  1896,  after  such  purchase,  the  assessors  of 
the  town  of  Barton  assessed  the  same  property  to  the  then  owner, 
Zalia  M.  Chadwick,  and  fixed  a  valuation  for  that  year.  In  a  separate 
line  on  the  same  roll  they  at  the  same  time  reassessed  the  same  prop- 
erty as  "omitted"  from  the  roll  of  1893,  and  at  the  valuation  fixed  in 
1895 ;  and  the  board  of  supervisors  levied  a  tax  for  the  year  1896,  and 
also  carried  out  as  against  the  "omitted"  assessment  the  tax  at  the 
rate  fixed  in  1895,  viz.  f80.  I  think  this  was  properly  done,  and  as 
to  the  tax  ths  applicant  cannot  successfnlly  claim  that  the  tax  was 
illegally  or  improperly  assessed  or  levied.  The  assessors  had  a  right 
to  treat  this  property  as  having  been  wholly  "omitted"  from  the  as- 
sessment roll  of  1895.  The  assessment  of  the  property  as  resident 
land,  and  assessing  it  to  an  estate,  was  a  failure  to  assess  at  all. 
The  assessment  was  wholly  void.  Trowbridge  v.  Horan,  78  N.  T. 
439;  Cromwell  v.  McLean,  123  N.  Y.  48G,  25  N.  E.  932;  Adams  v. 
Supervisors,  18  App.  Div.  415,  46  N.  Y.  Supp.  48.  Section  33  of  the 
Tax  Law  (chapter  908,  Laws  1896,)  authorizes  this  method  of  procedure 
on  the  part  of  assessors.  The  duty  of  the  board  of  supervisors  was  to 
set  down  or  levy  the  tax  at  the  rate  fixed  for  the  year  when  the  as- 
sessment was  omitted,  and  I  see  no  error  committed  by  either  as- 
sessors or  supervisors  in  the  proceedings  taken  as  to  these  taxes, 
which  were  the  state  and  county  taxes  for  general  purposes. 

The  petition  for  the  refunding  of  the  foregoing  tax  presented  to  the 
board  of  supervisors,  and  thereafter  to  the  county  court  of  Tioga 
county,  also  mentioned  another  tax, — a  school  tax, — ^which  the  board 
of  supervisors  also  refused  to  refund,  and  the  court  refused  to  order  it 
refunded.  The  facts  as  to  this  school  tax  appear  by  the  petition  to  be 
these,  and  these  facts  are  undisputed:  In  1895  the  trustees  of  the 
school  district  in  which  the  real  estate  mentioned  is  situated,  as- 
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sessed  the  propertj  to  "Cyrus  Warford  Est,"  «P4  a?  resident  Uin^ 
are'  assei^sed,  and  levied  thereon'  or  against'  "Cyrjis  Warford  Est."  a 
tax  of  ^68,  and  issued  the  n'snal  warrant  to  the  scliool-district  co<- 
lector  for  its  Collection.  The  warrant  was  returned  to  the  trustees  of 
the  school  district  with  the  collector's  affldayit  that  he  was  unable  to 
collect  this  tax.  A  certificate  was  then  made  by  the  trustees,  and 
presented  to  tfie  treasurer  of  the  county  of  Tioga,  who  presumably 
paid  it.  ^e  treasurer  then  presented  to  the  board  of  supervisors,  at 
a  meeting  in  189B,  this  certificate,  and  the  supervisors  assessed  the 
tax,  $68,  to  Zalia  M.  Chadwick,  the  applicant  here.  This  tax  was  not 
paid,  and  apparently  was  returned  by  the  town  collector  as  uncol- 
lectible; and  in  1897  the  board  of  supervisors  reassessed  this  tax 
with  the  f  80  unpaid  tax  hereinbefore  mentioned,  together  with  5  per 
cent,  penalty,  making  in  all  |15o.40,  and  assessed  it  upon  the  land  as 
nonresident.  In  September,  1898,  the  county  treasurer  of  Tioga  coun- 
ty sold  the  premises  for  f  196.22,  being  the  tax  so  reassessed,  witl^  5 
per  cent,  penalty,  ?24.57  interest,  and  |7.85  expenses  of  sale;  and  in 
May,  1899,  to  redeem  the  property,  the  applicant  paid  to  the  treas- 
urer of  Tioga  county  the  sum  of  |210.06. 

There  does  not  appear  to  be  any  statute  which  authorizes  the 
method  of  procedure  for  the  collection  of  a  school  tax  so  erroneously 
assessed.  What  authority  there  is,  is  to  be  found  in  the  consolidated 
school  law  (chapter  556,  Laws  1894).  Article  7  of  that  law  covers 
the  whole  subject.  The  trustees,  like  town  assessors,  are  required 
to  assess  real  estate  to  "the  person  or  persons  or  corporation  owning 
or  possessing  the  same  at  the  time  such  tax  list  shall  be  made  out." 
That  they  cannot  assess  lands  to  an  "estate"  needs  no  argument. 
The  same  reasoning  which  carries  to  the  conclusion  that  such  an 
assessment  is  unauthorized  when  made  by  a  town  assessor  is  applica- 
ble here.  The  assessment  by  the  trustees,  therefore,  was  void,  and 
the  property  was,  in  law,  "omitted"  from  the  trustee's  tax  list.  It 
was  not  assessed  to  any  person  or  corporation,  nor  was  it  assessed 
as  nonresident  land.  The  manner  prescribed  for  trustees  to  be 
pursued  in  the  assessment  of  nonresident  land  is  declared  to  be  the 
"same  manner  as  required  by  law  from  town  assessors  in  making  out 
the  assessment  roll  of  their  town."  Section  71,  art.  7,  of  the  consoli- 
dated school  law.  The  only  cure  for  a  tax  list  which  has  omitted 
property  in  the  school  district  which  should  have  been  assessed,  or 
cure  for  any  other  error,  is  that  specified  in  section  84  of  this  school 
law.  The  tax  list  may  be  amended  and  corrected  by  the  trustees  of 
the  school  district,  with  the  approval  of  the  superintendent  of  public 
instruction.  The  town  assessors  cannot  place  upon  the  roll  any  prop- 
erty omitted  from  a  district  school  tax  list,  nor  can  the  board  of 
supervisors.  They  have  nothing  whatever  to  do  with  it.  The 
trustees  alone  can  do  that,  with  the  consent  of  the  superintendent  of 
public  instruction;  and  this  must  be  done,  if  done  at  all,  before  any 
certificate  is  made  by  the  trustees  to  be  presented  to  the  county 
treasurer,  for  such  certificate  must  follow  the  tax  list  in  all  respects 
(section  73  of  school  law),  and  be  "a  true  transcript  thereof."  When 
it  appears  to  the  county  treasurer  that  a  valid  assessment  upon  land 
was  made  and  is  shown  by  the  transcript  of  the  school  district  tax 
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list,  he  may  pay  the  same,  and  deliver  this  certificate,  which  is  a 
transcript  of  the  tax  list,  to  the  board  of  supervisors,  and  the  duty 
of  the  board  of  supervisors  is  vehoUy  clerical;  that  is,  they  must 
cause  the  description  of  the  real  estate  given  in  the  certificate  or 
school  district  tax  Hot  to  be  transferred  to  the  town  assessment  roll, 
together  with  the  tax  tlierein  appearing  unpaid,  "with  seven  per  cent, 
of  the  amount  in  addition  thereto,"  and  thereafter  such  taxes  are  en- 
forced in  the  same  manner  as  the  state  and  county  taxes.  The 
county  treasurer  is  not  authorized  to  pay  any  tax  improperly  levied, 
nor  has  the  board  of  supervisors  any  right  to  transfer  to  the  assess- 
ment roll  any  such  tax.  The  certificate  of  the  school-district  trustees, 
being  a  transcript  of  the  school  district  tax  list,  is  information  to 
both  treasurer  and  supervisors  as  to  any  infirmity  appearing  on  the 
face  of  the  certificate.  Here  it  is  alleged,  and  not  denied,  that  this 
tax  list  showed  an  assessment  of  real  property  to  "Cyrus  Warford 
Est."  The  certificate  is  required  to  be  a  transcript  of  this,  and  the 
treasurer  and  supervisors  were  so  informed  that  the  assessment  was 
void.  The  tax  should  not  have  been  paid  by  the  treasurer,  and  the 
supervisors  should  have  refused  to  transfer  the  void  tax  to  the  town 
assessment  roll.  As  before  said,  the  whole  scheme  for  levying  and 
collecting  school  taxes  is  contained  in  this  article  7,  and  it  is  a  com- 
plete method  in  itself,  and  should  be  substantially  followed.  If  any 
different  method  be  followed,  or  there  be  a  substantial  departure 
from  the  method  here  pointed  out,  the  tax  will  be  illegally  imposed, 
and  the  party  in  interest  will  be  entitled  to  have  the  tax  refunded. 
Adams  v.  Supervisors,  18  App.  Div.  415,  46  N.  Y.  Supp.  48,  aflflrmed  in 
154  N.  Y.  619,  49  N.  E.  144.  The  county  court  of  Tioga  county 
should  have  granted  the  application  of  the  petitioner,  and  should 
have  ordered  the  school  tax  refunded,  together  with  all  penalties  and 
interest  and  costs  and  expenses  charged  thereon,  and  included  in  the 
sum  (210.06  paid  by  the  applicant,  and  interest  thereon  from  May 
29, 1899. 

The  order  appealed  from  is  reversed,  with  |10  costs  and  disburse- 
ments, with  leave  to  the  appellant  to  renew  the  application  in  the 
county  court.  All  concur;  PABKEB,  P.  J.,  and  SMITH,  J.,  in  re- 
sult 


KBARNS  v.  BROOKLYN  HEIGHTS  R.  (X). 

(Supreme  Court,  Appellate  Division,   Second  Department    April  10,   1901.) 

1.  Appeai.— Repusai,  of  iNSTnncnoNB. 

Where  plaintiff's  negligence  was  a  material  issue,  the  court's  refusal 
to  charge  that  contributory  negligence  was  a  bar  to  a  recovery  Is  reversi- 
ble error. 

Sl  Same— Erbor  Cured. 

Where  the  court.  In  a  suit  for  Injuries,  Instructs  that  to  make  defendant 
liable  plaintlCT  must  be  free  from  any  negligence,  and  subsequently  re- 
fuses an  instruction  on  contributory  negligence,  to  which  plaintiff  was 
entitled,  error  ia  such  refusal  was  not  cured  by  the  pr<^vioas  charge. 

Appeal  from  trial  term,  Queens  county. 

Digitized  by  VjOOQIC 


Sup.   Ct.)  EOMOMWON   V.  HAMILTON.  857 

Action  by  Michael  Kearns  against  the  Brooklyn  Heights  Eailroad 
Company.  From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Beversed.  

Argued  before  GOODRICH,  P.  J.,  and  WOODWABD,  HIBSCH- 
BERG,  JENKS,  and  SEWELL;  JJ. 

John'  L.  Wells,  for  appellant.  ' 
Isaac  M.  Kapper,  for  respondent 

JENKS,  J.  The  judgment  must  be  reversed  for  the  error  in  refus- 
ing to  charge  a  request  of  the  defendant,  which  fairly  presented  the 
proposition  that  contributory  negligence  on  the  part  of  the  plaintiff 
•was  a  bar  to  his  right  of  recovery.  It  is  apparent  from  the  record 
that  the  learned  trial  justice  did  not  apprehend  the  request,  and  that 
his  ruling  was  the  result  of  inadvertence,  as  his  attention  at  the  time 
was  particularly  directed  to  the  running  discussion  of  the  doctrine  of 
negligence.  The  learned  counsel  for  the  respondent  contends  that  the 
«rror  is  harmless. 

First,  it  is  argued  that  the  question  of  contributory  negligence  was 
not  involved.  The  answer  is  that  the  theory  of  the  defendant  did 
make  contributory  negligence  a  material  issue. 

Second,  it  is  argued  that  the  learned  trial  justice  in  the  main  charge 
stated  the  rale  correctly  when  he  charged:  "In  order  to  make  the 
road  liable,  you  must  find  that  the  plainl^  was  entirely  free  from  any 
negligence  on  his  own  part  which  contributed  to  produce  the  acci- 
dent." The  vice  of  this  proposition  is  that,  subsequent  to  the  charge 
indicated,  tlie  learned  court  flatly  refused  to  charge  a  sound  and  per- 
tinent principle  of  law  to  which  the  defendant  was  entitled,  and  tiiat 
it  cannot  be  said  that  the  jury  followed  the  first  instruction,  and  dis- 
regarded the  last  distinct  and  erroneous  iustmction  upon  the  same 
matter.  Abb.  Tr.  Brief  (2d  Ed.)  429,  and  cases  cited;  Black  v.  Rail- 
road Co.,  108  N.  Y.  640, 15  N.  E.  389;  Rommeney  v.  City  of  New  York, 
49  App.  DiT.  64,  63  N.  Y.  Supp.  186.  The  reversal  is  based  solely  up- 
on this  error,  and  we  express  no  opinion  as  to  the  liability  or  non- 
liability of  the  defendant. 

Judgment  and  order  reversed,  and  new  trial  granted,  costs  to  abide 
the  event    All  concur. 


BDMONDSON  v.  HAMIM»N. 

(Supreme  Court,  Appellate  Division.  Second  Department    April  19.  1901.) 

Fbacdulkkt  Convetancbs— Buhdkx  of  Proof. 

The  burden  Is  on  one  having  alleged  a  fraud  in  the  execution  of  a  con- 
veyance to  prove  the  facta  from  vrblch  the  Inference  of  fraud  la  to  be 
deduced. 

Appeal  from  special  term,  Kings  county. 

Suit  by  Hannah  Edmondson,  who  sues  as  well  for  herself  as  for  the 
benefit  of  other  creditors  of  Henry  Hamilton,  deceased,  against  Jose- 
]>hine  Hamilton,  individually  and  as  administratrix  of  the  estate  of 
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Henry  Hamilton,  deceased.    From  a  judgment  for  defendant,  plain- 
tiff appeals.     Afflntied.  

Argned  before  GOODRICH,  P.  J.,  and  WOODWAKD,  HHtSCH- 
BEBG,  JENES,  and  8EWELL,  JJ. 

E.G.  Ballard  (Waldo  ^.  6ullarll,  on  tbe  brieQ,  for  appellant 
Martin  E.  Halpin,  for  respondent 

WOODWARD,  J.  The  attention  of  this  court  is  directed  to  much 
good  law  by  the  appellant,  but  the  difficulty  is  that  the  learned  court 
below  has  found  as  a  matter  of  fact  that  "the  plaintiff  herein  ha» 
wholly  failed  to  establish  the  allegations  contained  in  her  complaint 
herein,  and  has  wholly  failed  to  prove  that  the  chattel  mortgage  men- 
tioned and  described  in  coniplaint  herein  was  made  with  the  Intent  to 
cheat  or  defraud  the  plaintiff  or  the  creditors  of  Henry  Hamilton." 
If  the  plaintiff,  who  seeks  to  have  a  certain  chattel  mortgage  de- 
clared null  and  void  as  against  herself  and  other  creditors,  has  "wholly- 
failed  to  establish  the  allegations  contained  in  her  complaint,"  there 
is  no  way  of  avoiding  the  cohelusion  of  law  that  the  complaint  should 
be  dismissed  upon  the  merits.  It  is  not  material  to  consider  what  the 
law  would  be  under  any  given  state  of  facts.  The  question  is,  what 
facts,' if  any,  has  the  plaintiff  established?  Until  she  has  produced 
evidence  to  suppoht  the  allegations  of  her  complaint,  she  has  failed  to 
bring  herself  within  any  of  the  rules  of  equity  or  law,  for  there  are  no 
presumptions  in  favor  of  her  contentions  of  fraud.  Having  alleged 
fraud,  the  burden  is  upon  her  to  prove  the  facts  from  which  the  infer- 
ence of  fraud  is  to  be  deduced.  So  far  from  doing  this,  the  court  has 
found  "that  said  chattel  mortgage  mentioned  in  complaint  herein  was 
not  made  with  the  intent  or  for  the  purpose  of  cheating  or  defrauding 
the  creditors  of  Henry  Hamilton,  now  deceased,  but  that  the  same  is 
a  bona  fide  and  valid  chattel  mortgage."  In  the  case  of  Campbell  v. 
Heiland,  55  App.  Div.  95,  66  N.  Y.  Supp.  1U6,  which  the  appellant  al- 
leges is  "on  all  fours  with  the  one  at  bar,"  a  demurrer  was  interposed 
in  which  the  facts  were  presumed  to  be  as  pleaded,  and,  the  facts  be- 
ing conceded,  there  was  no  doubt  of  the  right  to  maintain  the  action; 
but  in  the  case  at  bar  the  questions  of  fact  have  been  tried  by  the 
court,  and  the  plaintiff  has  "wholly  failed  to  establish  the  allegations 
in  her  complaintj"  which  presents  the  case  in  quite  a  different  light. 
While  it  is  true  that  the  plaintiff  has  failed  to  allege  that  defendant's 
intestate  was  insolvent  at  the  time  of  the  transaction,  it  may  be  con- 
ceded that  this  defect  might  be  remedied  by  conforming  the  pleadings 
to  the  proof,  if  there  was  proof,  that  such  was  the  fact,  and  the  action 
might  be  maintained.  But,  where  the  plaintiff  has  wholly  failed  to 
establish  the  facts,  it  is  idle  to  contend  that  the  court  has  erred  in 
dismissing  the  complaint.  We  find  no  evidence  in  the  case  sufficient 
to  disturb  the  findings  of  fact.  Without  the  facts  as  allied  in  the 
complaint,  the  plaintiff  has  failed  to  sustain  the  cause  of  action  set 
forth,  and  has  no  standing  on  this  appeal.  To  attempt  to  give  a  cause 
of  action  where  no  facts  are  established  by  the  plaintiff  sufficient  to 
found  a  judgment  upon,  is  an  absurdity;  and,  without  questioning 
that  the  plaintiff  would  have  a  right  to  recover  under  her  pleadings, 
she  cannot  prevail  upon  this  appeal  without  showing  that  the  comrt 
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has  erred  in  its  conclusion  as  to  the  facts.  We  think  the  evidence 
do^s  not  support  her  allegations  of  fraud,  and  that  the  court  at  spe- 
cial term  has  correctly  disposed  of  the  case. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.    AU 
concur. 


CAMPBBLiL  T.  CATET. 
(Supreme  Court,  Appellate  DlTislon,  Third  Department    March  6,  1001.) 

1.  Action  vob  Sebticbs— Sals— Recotebt  of  Pbicb— Bvidexci  ov  YAi.n>— 
Writtem  Comtract.  '-  .       i      '. 

Wherean  action  la  brought  to  recover  the  value  of  services  rendered  and 
goods  furnished,  and  It  Is  not  sbowni  tbat  &uoh  acta  vrere  in  parstttnce  «t 
a  written  contract.  It  la  error  to  exclude  evidence  of  the  value  'thereof 
on  the  ground  that  the  services  were  rendered  and  the'gotfds  famiabed 
In  iniiaaance  «f  a  written  contract  therefor. • 

9.  Bihis  AND  Notes— OBDKB—lBDKBTBDMBsa  or  Dbawbb— AnifiaaiBiuTT  or 

EviDBMCB. 

Where  the  defendant.  In  an  action  on  an  order  alleged  to  have  been 
accepted'  by  hlm,  attempts  to  show  that  the  drawer  i^ad' indebted  to  him 
beforetiie  time  of  the  alleged  acceptance,  and  the- defendant  Is  shown  to 
have  no  accurate  knowledge  of  the  state  of  the  accounts  between  him 
and  the  drawer,  he  cannot  testify  that  he  was  not  Indebted  to  the  drawer 
at  such  time.  ' 
IL  Sake— Instkuctionb. 

'  An  Instruction,  In  an  action  on  an  order  alleged  to  have  been  accepted 
by  defendant,  that  It  Is  not  reasonable  to  suppose  that  defendant  would 
have  allowed  the  drawer,  who  was  claimed  to  have  been  Indebted  to  de- 
fendant, to  have  Increased  his  debt  by  accepting  such  order,  and  that  the 
Jury  should  consider  such  fact,  Is  erroneous,  when  there  Is  no  competent 
evidence  that  the  drawer  was  indebted  to  the  defendant 

Appeal  from  special  term,  Franklin  county. 

Action  on  an  order  by  Antoine  J.  Campbell  against  &  Fred  Cayey. 
From  a  judgment  in  favor  of  the  defendant,  the  plaintiff  appeials. 
Reversed. 

Argued  before  PABKEB,  P.  J.,  and  KELLOQQ,  EDWABDB, 
SMITH,  and  CHASE,  JJ. 

Charles  A.  Burke,  for  appellant. 
Gordon  H.  Main,  for  respondent. 

PER  CURIAM.  The  errors  committed  by  the  county  Judge  on  the 
trial  require  a  reversal  of  this  judgment.  Among  such  errors  are  the 
following:  The  third  alleged  cause  of  action  set  forth  in  the  com- 
plaint for  services  in  buying  and  shipping  potatoes  for  defendant,  and 
furnishing  bags  in  which  to  ship  them,  seems  to  have  been  wholly  ex- 
cluded by  the  county  judge  by  the  exclusion  of  testimony  offered  by 
plaintiff  to  sustain  it.  After  proving  the  services  and  a  promise  to 
pay  by  the  defendant,  the  plaintiff,  to  determine  the  value  of  such 
services,  asked,  "What  was  it  worth?"  The  counsel  for  defendant 
objected  on  the  ground  that  the  services  were  rendered  in  pursuance 
of  a  written  agreement,  etc.,  and  the  objection  was  sustained.  As 
there  was  no  written  agreement,  and  none  had  been  shown  to  be  or 
to  have  ever  been  in  existence,  the  ruling  was  manifestly  erroneous. 
Again,  the  witness  (plaintiff)  was  asked:    "How  much  were  your  serv- 
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ices  worth  in  purchasing  these  potatoes?  (Objection  on  same 
grounds.  Sustained)," — is  the  record  as  it  comes  to  us.  This  error 
was  not  subsequently  cured  by  any  proof  of  the  yalue  of  such  services. 
After  proof  was  given  establishing  that  i)laintiff  furnished  bags  as 
alleged,  these  questions  were  asked  and  disposed  of  by  the  court  in 
tilie  following  manner: 

"Q.  Are  you  acquainted  wltb  the  Taiue  of  bags?  (Defendant  objects  as  be- 
fore, and  no  foundation  laid  for  the  question.  Objection  sustained.  Excep- 
tion.) Q.  Were  tbose  bags  that  you  sent  the  potatoes  In  yours,  or  did  you 
furnish  them?  (Same  objection  by  defendant.  Sustained.  Exception.)  Q. 
How  much,  in  your  opinion,  were  the  bags  worth?  (Same  objection.  Same 
ruling.  Exception.)  Q.  How  many  bags  did  you  send?  (Same  objection  by 
defendant.    Same  ruling.    Exception.)" 

These  rulings  of  the  county  judge  were  clearly  erroneous,  and  the 
effect  was  to  exclude  consideration  by  the  jury  of  plaintiff's  allied 
third  cause  of  action. 

The  defendant  was  permitted  to  establish  by  proof  the  state  of  the 
accounts  between  defendant  and  one  Huckle,  the  drawer  of  the  |100 
order  sued  for.  The  county  judge,  in  his  charge,  at  some  length  dwelt 
upon  the  account  between  these  parties  (Huckle  and  defendant),  and 
that  the  evidence  before  the  jury  warranted  the  belief  that  Huckle 
was  owing  defendant  at  the  time  some  hundreds  of  dollars,  and  char- 
ged that  tiiey  might  take  that  into  consideration  on  the  probabilities 
of  defendant  having  accepted  the  order.  If  this  sort  of  testimony 
was  for  any  purpose  admissible,  the  fact  of  indebtedness  should  have 
been  established  by  competent  proof.  The  case  does  not  show  much 
proof,  if  any,  that  was  competent  on  this  subject.  The  evidence,  such 
as  it  was,  was  conflicting.  Then  this  question  was  asked  by  counsel 
for  the  defendant  of  the  defendant  as  a  witness:  "Q.  Did  you  upon 
the  6th  day  of  February,  1896,  owe  Mr.  Huckle  anything  upon  that 
contract,  or  for  any  cause?"  This  was  objected  to  by  plaintiff  on 
several  grounds,  among  them  that  it  called  for  a  conclusion,  was  im- 
material and  incompetent,  and  plaintiff  was  not  bound  by  llie  condi- 
tion of  the  accounts.  The  objection  was  overruled,  and  plaintiff  had 
an  exception.  "A.  No;  I  didn't  owe  him  anything.  I  didnt  owe  him 
anything  at  any  time  while  he  was  working  on  that  contract." 
Though  the  proof  disclosed  that  this  witness  knew  nothing  accurate- 
ly as  to  the  state  of  the  accounts,  yet  several  other  questions  of  the 
same  nature  were  permitted  to  be  asked  by  defendant  of  this  witness, 
and  to  be  answered  over  plaintiflf's  objections.  This  cannot  be  re- 
garded as  competent  proof  of  a  material  fact,  which  a  jury  must  take 
account  of  as  the  court  enjoined.  Among  the  things  the  court  said  to 
the  jury  on  this  subject  is  the  following: 

"All  business  men  know  that  it  is  not  reasonable  for  a  person  who  was  a 
creditor  of  another  to  Increase  his  debt  by  Voluntarily  obligating  himself  to 
pay  additional  indebtedness  of  his  debtor.  That  is  not  reasonable.  •  •  » 
There  are  contradictions  on  both  sides.  Give  them  the  value  belonging  to 
them.  Don't  lose  sight  of  the  fact  that  you  should  take  into  consideration 
the  ordinary  business  elements  that  enter  into  transactions  between  business 
men." 

A  fact  to  which  the  attention  of  a  jury  is  directed  as  one  of  such 
great  weight  as  to  properly  influence  their  decision  is  of  sufScient 
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importance  to  demand  some  competent  evidence  to  support  it.  It  is 
not  necessary  to  examine  the  other  exception  to  rulings  to  which  our 
attention  has  been  called,  since  those  already  referred  to  require  a 
reyersal  of  the  judgment. 

Judgment  reversed,  with  costs,  and  a  new  trial  granted  in  the  coun- 
ty court. 


MILLER  T.  MUNROE  et  aL 
(Supreme  Oonrt,  Appellate  DiTislon,  Third  Department    March  6,  1901.) 

1.   BXPREM  TbDBT— CrBATIOW— U8K8  AND   TRUSTS. 

A  complaint  wblch  alleges  that  plaintiff  agreed  with  one  S.  for  the 
purchase  of  certain  premises;  that  8.,  the  plaintiff,  and  defendant  far- 
ther agreed  that  the  property  should  be  taken  In  the  name  of  the  defend- 
ant for  the  benefit  of  plaintiff; .  and  that  the  contract  was  so  executed; 
that  defendant  paid  no  part  of  the  price, — bases  plaintiff's  right  to  re- 
cover on  an  express  contract,  with  which  the  statute  of  uses  and  trusts 
has  nothing  to  do. 
IL  Samb— Envorcekent— Plbadino. 

In  an  action  to  enforce  a  contract  creating  an  express  trust  in  land,  It 
la  not  necessary  to  allege  In  the  complaint  that  such  contract  is  in  writ- 
ing, and.  If  defendant  wishes  to  avail  himself  of  the  statute  of  frauds 
requiring  written  proof  ot  a  contract,  he  must  plead  the  statute  as  a 
defense,  or  he  will  be  deemed  to  have  waived  It. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Isabella  Miller  against  Mary  J.  Munroe  and  another. 
From  a  judgment  on  a  referee's  report  dismissing  the  action  on  the 
ground  tiiat  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  the  plaintiif  appeals.    Beversed. 

The  following  is  the  complaint: 

"The  above-named  plaintiff  for  a  complaint  against  the  defendants  alleges: 
lliat  heretofore  and  prior  to  July  26,  1865,  this  plaintiff  entered  Into  an 
agreement  with  one  Joseph  Smithers  for  the  purchase  of  the  premises  herein- 
after described  in  'Schedule  A,'  which  schedule  is  hereby  made  a  part  of  this 
complaint;  that  at  or  about  the  time  of  entering  into  said  agreement  with 
said  Smithers  this  plaintiff  and  the  defendant  Mary  .Tane  Munroe  entered  into 
another  and  further  agreement,  whereby  It  was  agreed  that  the  contract  for 
the  purchase  of  said  premises  should  be  taken  In  the  name  of  the  defendant 
Mary  Jane  Munroe,  who  was  to  hold  the  same  for  the  benefit  of  this  plaintiff; 
that  thereafter  said  contract  was  executed  by  said  Smithers  to  the  defendant; 
that  said  defendant  Mary  Jane  Munroe  paid  no  part  of  the  payment  made 
upon  said  contract,  and  gave  no  consideration  whatever  for  said  premises; 
that  thereafter,  and  on  the  26th  day  of  July,  1866,  this  plaintiff  paid  to  said 
Smithers  the  sum  of  one  thousand  ($1,000)  dollars,  being  the  full  purchase 
price  of  said  premises,  and  under  and  in  pursuance  of  said  agreement,  here- 
tofore set  forth,  made  with  the  defendant,  the  deed  from  said  Smithers  and 
wife  was  made  to  the  defendant  Mary  Jane  Munroe,  who  took  the  same, 
and  agreed  to  hold  it  as  trustee  for  this  plaintiff,  and  to  reconvey  said  prem- 
ises to  her  upon  demand;  that  plaintiff  paid  the  whole  of  the  purchase  price, 
an4  the  said  defendant  paid  no  part  thereof,  and  gave  no  consideration  of  any 
kind  or  nature  towards  the  purchase  of  said  premises  or  the  purchase  price 
thereof,  or  for  and  in  consideration  of  the  deed  beUig  made  to  her  as  afore- 
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said;  that  thereafter,  and  during  a  long  term  of  years,  said  premises  were 
controlled  entirely  by  this  plalBtlff,  who  collected  the  nents,  and  to  whom  Bail 
property  nas  •aasttsaed  «ikI  Jtia»  taxes  paid  kgr  ihert  that,  although  the  deed 
stood  in  the  name  of  the  said  defendant  Maty  Jaae  Monroe,  this  plaintiff 
moyed  tO'  8ald'premUes.and  occupied. the  same,  and  while  so  occupying  the 
same  bad  control  thereof;  that  thereafter  this  plaintiff  requested  and  de- 
manded of  the  defendant  that  she  execute  a  deed  of  the  premises  to  this 
plaintiff  In  pursuance  of  said  agreement,  whereby  It  was  agreed  that  said 
defendant  Mary  Jane  Hunroe  should  take  tbie  title  to  said  premises  as  trus- 
tee, and  should  convey  the  same  to  this  plaintiff  upon  demand;  that  said 
-defendant  refused,  and  still  refuses,  to  convey  said  premises  to  this  plaintiff: 
that  plaintiff  Is  Informed  and  believes  that<  f/iT.  the  ipurpose  of  embarrassing 
plaintiff,  the  said  defendant  Mary  Jane  Munroe  conveyed,  or  purported  to 
convey,  said  premises  to  the  mid-  defendant  Lorena  M.  M^mtney,  oa«r.  about 
the  20th  day  of  June,  1898,  but  which  said  conteyance  was  without  consld^a- 
tlon,  and  vas  wholly  voluntary  upon  the  part  of  the  defendant  Mary  lane 
Munroe,  and  was  accepted  by  tiie  said  defendant  Lorena  M,  McBratney  with 
full  knowledge  of  the  rights  and  interests  of  this  plaintiff,  and  wttbtrut  pay- 
ing any  consideration  whatsoever  for  said  conveyance.  Plaintiff  further  al- 
leges that  said  conveyance  by  the  said  defendant  Mary  Jane  Monroe  to  the 
-defendant  Lorena  M.  McBratney  was  made  for  the  purpose  of  embarrassing 
this  plaintiff,  and  to  cheat  and  defraud  her  of  her  rights  and  Interests  tn  said 
property,  and  was  made  and  accepted  with  full  knowledge  that  In  truth  and 
In  fact  thi^  plaintiff  was  the  owner  of  the  -said  premises^  and  entitled  to  a 
conveyance  of  the  same.  -  Wherefore  plaintiff  demands  judgment  that  the 
conveyance  heretofore  made  on  the  20th  day  of  Jane,'  1898,  by  the  defendant 
Mary  Jane  Munroe  tO'  the  defendant  Lorena  M.  McBratney,  be  canceled  and 
set  aside,  it  being  in  fraud  of  the  rights  of  this  plaintiff;  that  defendants  be 
directed  to  convey  said  premises  to  the  plaintiff;  with  such  other  and  farther 
relief  as  may  be  lust  and  proper  la  the  premises,  together  with  the  costs  of 
this  action." 

Argued  before  ^AltEJXt,  P.  i.,  and  fi:Elli6d(]^,  EDwABOB, 
SMITH,  and  CHASE,  JJ. 

Charles  A.  Kellogg,  for  appellant. 
Oeorge  E.  Van  Kennen,  for  reBpondents. 

EELIOQO,  J.    From  tlie  record  before  us  it  would  appear  that 

the  learned  referee  was  of  the  opinion  that  the  statute  of  uses  and 
trusts  operated  to  make  the  facts  stated  in  the  complaint  insufficient 
to  enable  plaintiff  to  recover,  though  all  the  facts  stated  were  can- 
ceded  to  be  true.  In  this  we  think  he  was  clearly  in  error.  "Hie 
complaint  alleges  an  agreement;  ijt  does  not  say  it  was  an  oral  agree- 
ment. Nor  does  it  sa^  it  was  in  writing,  but,  upon  a  motion  of  this 
nature,  it  must  be  assumed  that  the  agreement  wa&  in  sack  fonn  as 
to  be  provable.  If  the  alleged  agreement  was  in  fact  evidenced  by 
a  writing,  so  as  to  relieve  it  from  any  infirmity  which,  the  statute  of 
frauds  imposes,  without  doubt  the  alleged  agreement  would  not  only 
be  provable,  but  enforceable.  The  agreement  itself  was  a  lawful 
agreement,  and  supported  by  a  sufficient  consideration.  The  com- 
plaint does  not  stand  upon  tne  old  commop-law  right  by  implication 
that  yhere  the.  conveyance  of  title  in  land  i^  tp  4->  ^^  ^e.  considera- 
tion is  paid  by.  B.,  A.  must  be  deemed  in  law  (HUy  a  trustee  of  the 
title  for  B.,  until  A.  proves  some  better  right.  That  mischieTous  im- 
plication has  been  abolished  by  this  statute  against  such  implied  re- 
sulting trust.  The  complaint  places  plaintiffs  right  to  recover  upon 
an  express  contract,  with  which  the  statute  of  uses  and  trusts  hai 
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nothing  to  do.  And  whether  plaintiff  can  recover  will  depend  wholly 
upon  her  being  able  to  establish  a  legal  contract  or  a  contract  sup- 
ported by  the  subsequent  facts  which  shall  be  deemed  jn  .equity  suf- 
flciehL ,  It  i's  not  necessary  to  allege  in  a  complaint  that  such  a.  con- 
tract was  in  writing;  indeed,  it  will  not  be  necessary  on  trial  to  show 
that  it  was  in  writing.  Under  the  copmon  law,,  such  a  contract  was 
good  if  verbal,  and  if  the  defendants  wish  to  avail  themselves  of  the 
statute  of  frauds,  requiring  better  proof,  they  must  plead  the  statute 
as  a  defense  or  they  will  be  deemed  to  have  waived  it  This  is  plainly 
•declared  in  numerous  cases  as  the  rule  of  practice  in  this  state. 
Miatthews  y.  Matthews,  154  N.  T,  288,  ,48  if.  %  63  jj  Hpnsix^^r.v. 
Mulford,  l67  N.  Y.  .675,  51  N.  E.  i09l,  affirming  same  case  reported 
in  90  Hun,. 589,  35  N,  Y.  Supp.  986;  Sanger  v.  French,  157  N.  Y.  213, 
51  N.  E5.  979;  Crane  v.  Powell,  139  N.  Y.  379,  34  N.  E.  911. 

We  express  no  opinion  as  to  the  nltimate  effect  of  the  statpte  of 
uses  and  trysts  upon  the  facts  which  may  be  discitosed  in  this  case 
upon  trial,  since  it  appears  to  us  that  at  this  time  the  force  of  that 
statute  is  not  involved. 

The  judgment,  is  reversed,  the  referee  discharged,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


PBOPLB  ez  n^  MEW  tOtOL  0IT7  CHURCH  BXTENSION  &  MISSIONARY 

800.  OP  METHODIST  EPISCOPAL  CHURCH  T. 

COXjER,  Comptroller. 

(Supreme  Oonrt,  Appellate  Division,  First  Department.    April  4,  190L) 

EmsBNT  DoKAm— Municipal  Oobforatioiis— Strbbts— Iitjubt  to  Binu>TKOs 
— Award— Ihtbrkst.  , 

Under  Consol.  Act,  t  878,  declaring:  that  the  commissioners  of  estimates 
may  award  damages  for  injuries  to  buildings  by  the  opening  of  a  street, 
relator,  who  was  awarded  damages  for  such  Inlurles,  and  whose  land 
was  not  taken,  was  not  entitled  to  Interest  on  the  award;  section  .892, 
allowing  Interest  oa  the  amomti  of  compensation  for  land  taken  from 
the  date  on  whldi  the  dty  acqulies  title,  not  applying  to  Injuries  where 
no  property  is  taken. 

O'Brien,  3„  dissenting. 

Appeal  froih  special  term,  New  York  county. 

Mandamus  by  the  people,  on  the  relation  of  the  New  York  City 
Church  Extension  and  Missionary  Society  of  the  Methodist  Episcopal 
Church,  against  Bird  S.  Coler,  comptroller.  From  an  order  granting 
peremptory  writ,  defendant  appeals.    Reversed. 

The  following  is  the  opinion  of  the  court  below  (LAWRENCE,  J.): 
"The  relator's  counsel  Is  right  In  contending  that  sections  873-876  of  the 
consolidation  act  do  not  aJffect  the  question  Involve^  In  this  case.  Inasmuch 
as  they  relate  to  duuges  in  the  grades  of  streets  after  the. -streets  have  been 
actually  laid  out,  and  the  grades  fiixed  and  determtaecl.  I  am  al«o  of  the  opin- 
ion that  under  section,  992  of  the  consolidation,  act,,  as  amended. l>y  phapter 
449  of  the  Laws  qf  1895,  the  relator  is  entitle^  to  interest  upon  the  sum 
awarded  to  him  from  the  date  when  the  title  Tested  In. the  mayor,  aldermen, 
and  boBunenalty  of  the  city  of  New  York.  That- section  provides  as  follows: 
'All',ds9Mtg«*  iaw«»Jed  by  the  comaklsaionflEs  at  estlniate  >»nd  amessmept, 
-with  interest  thereon  from  the  date  when  title  to  the  land  shall  tiave  vested 
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in  the  mayor,  aldermen  and  commonalty  of  the  city  of  Kew  York,  as  provided 
In  this  chapter,  and  all  costs  and  expenses  which  may  be'  taxed  shall  be  paid 
by  the  mayor,  aldermen  and  commonalty  of  the  city  of  New  York  to  tbe  re- 
spective persons  and  bodies  politic  or  corporate  mentioned  or  referred  to  In 
said  report,  or  In  whose  favor  such  costs  or  expenses  shall  be  taxed.'  In  this 
case  the  title  to  the  land  required  for  the  opening  of  Marlon  avenue  was  vest- 
ed In  the  city  of  New  York  by  the  resolution  of  the  board  of  street  opening 
and  Improvements  on  the  28th  day  of  April,  1S96.  In  their  final  retort,  which 
was  confirmed  on  the  2d  day  of  March,  1900,  the  award  to  the  relator  was 
stated  as  follows:  'For  damage  map  Nos.  26A,  27A,  and  2SA,  $1,000,  subject 
to  a  mortgage  to  secure  $12,700,  held  by  Wesleyan  University  of  Middletown. 
Connecticut,  for  damage  to  buildings  by  reason  of  the  Intended  regulation  of 
tbe  street,  meaning  the  said  Marlon  avenue.'  It  Is  conceded  that  the  mort- 
gage mentioned  In  this  award  has  been  since  paid  oS,  and  that  It  is  no  longer 
a  Hen  upon  the  relator's  property.  It  seems  quite  obvious  from  the  langniage 
of  the  award  that  it  referred  to  all  the  damage  which  would  result  to  tbe 
building  of  the  relator  from  the  opening  of  the  avenue,  and  that  damage  was. 
by  force  of  the  statute,  necessarily  determined  as  of  the  date  when,  under  the 
resolution  of  the  board  of  street  opening,  the  title  passed  to  the  city  (see 
section  956  of  the  consolidation  act,  as  amended  by  chapter  440,  Laws  189o). 
The  provisions  of  the  consolidation  act  in  relation  to  damages,  by  reason  of  a 
change  of  grade,  are  contained  in  section  978  of  that  act,  and  they  are  con- 
tinued by  section  980  of  the  charter  of  Greater  New  York  (see  Laws  1897,  c. 
378;  Laws  1882,  c.  410).  Each  of  those  sections  relates  to  damages  from  an 
Intended  regulation'  of  a  street,  or  portion  of  a  street.  In  consequence  of  the 
opening,  extending,  enlarging,  straightening,  altering,  or  Improving  thereof, 
and  requires  tbe  commissioners  of  estimate  and  assessment  to  make  a  Just 
and  equitable  assessment  of  tbe  loss  and  damage  which  will  accme  by  and 
in  consequence  of  such  Intended  regulation.'  By  tbe  statute,  as  already 
stated,  interest  is  payable  upon  awards  from  the  date  of  the  passing  ot  the 
title,  and  no  distinction  is  made  between  that  portion  of  an  award  wblcb  1« 
for  land  actually  taken  and  that  which  is  paid  for  injury  to  a  building.  As 
the  date  when  the  award  became  payable  is  fixed  by  the  resolution  and  the 
statute,  I  think  that  tbe  relator  Is  entitled  to  the  mandamus  for  which  It  asks 
and  to  the  costs  of  this  proceeding.  Draw  order  accordingly,  and  settle  on 
one  day's  notice." 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUQHLCN,  O'BBIEN, 
and  INGRAHAM,  JJ. 

John  P.  Dunn,  for  appelant. 
Clarence  G.  Ferris,  for  respondent 

McLAUGHIiEN,  J.  In  1895  the  city  of  New  York  institnted  pro- 
ceedings, Tinder  the  consolidation  act,  to  acquire  title,  and  on  the 
28th  of  April,  1896,  it  did  acquire  title,  to  certain  lands  necessary  for 
the  opening  of  a  street  call«i  "Marion  Avenue."  In  the  jwoceeding 
an  award  of  f  1,000  was  made  by  the  commissioners  of  estimate  and 
assessments  to  the  relator  "for  damages  to  buildings  by  reason  of  the 
intended  regulation  of  the  street"  (Marion  avenue),  ^is  award  was 
not  made  because  the  city  had  taken  or  acquired  title  to  any  of  the 
relator's  land,  but  solely  to  compensate  it  for  the  damages  which  it 
might  sustain  by  reason  of  an  injury  to  its  buildings  as  a  result  of  the 
intended  opening  and  regulation  of  the  proposed  street.  The  final 
report  of  tbe  commissioners  of  estimate  and  assessment  was  by  an 
order  of  the  supreme  court  confirmed  on  the  2d  of  March,  1900,  and 
the  relator  immediately  thereafter  demanded  from  the  city,  not  only 
the  |1,000  awarded  to  it,  but  also  interest  thereon  from  the  28th  of 
April,  1806,  the  time  when  the  title  to  the  land  which  the  city  took 
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for  Marion  avenue  vested  in  it.  The  appellant,  the  comptroller  of 
the  city,  made  no  objection  to  paying  the  ?1,000  awarded,  but  lie  re- 
fused to  pay  interest  thereon;  whereupon  the  relator  applied  for  and 
obtained  a  peremptory  writ  of  mandamus  directing  such  payment,  and 
from  this  order  the  appeal  is  taken. 

We  are  of  the  opinion  that  the  relator  was  not  entitled  to  interest. 
The  city  did  not  acquire  title  to  any  of  its  liand.  The  award  was  made 
under  section  978  of  the  consolidation  act,  under  which  the  rights  of 
the  parties  must  be  determined,  and  which,  among  other  things,  pro- 
vided that: 

"If  the  said  commlBsloners  of  estimate  and  assessment  shall  judge  that 
such  Intended  regulation  will  injure  any  building  or  buildings  not  required  to 
be  taken  for  tbe  purpose  of  opening,  extending,  enlarging,  straightening,  al- 
tering or  improving  such  street,  or  part  of  a  street  or  public  place,  they  shall 
proceed  to  make  (together  with  the  other  estimates  and  assessments  required 
by  tbe  first  above-mentioned  act  to  be  made  by  them),  a  Just  and  equitable 
estimate  and  assessment  of  tbe  loss  and  damage  which  will  accrue  by  and  in 
conseguenee  of  such  Intended  regulation  to  the  respective  owners,  lessees, 
parties  and  persons  respectively  entitled  unto  or  Interested  in  the  said  build- 
ing or  buildings  so  to  be  Injured  by  the  said  Intended  regulation." 

The  purpose  of  this  section  is  to  confer  upon  the  commissioners  of 
estimate  and  assessment  the  power  to  compensate  the  owners  of 
property  for  any  injury  which  they  may  sustain  to  their  buildings  by 
reason  of  the  opening  and  reguhition  of  a  street,  not  because  the  city 
takes  or  acquires  title  to  the  property  of  such  owners,  but  simply 
because  the  street  will  injure  their  buildings.  The  awards  are  to  be 
made  to  the  parties  interested  in  the  buildings  so  to  be  injured  by  the 
said  intended  regulations,  etc.  Section  992  of  the  consolidation  act 
does  not  apply  to  the  relator.  That  section  only  applies  to  awards 
made  for  titie  taken  by  the  city.  In  that  case  the  owner  is  entitled 
to  be  compensated  as  soon  as  his  title  is  taken  from  him.  It  is  then 
bis  damage  is  sustained,  and  until  he  has  been  compensated  for  that 
the  statute  provides  that  he  shall  have  interest  on  the  award  made. 
In  re  Board  of  Street  Opening,  etc.,  35  App.  Div.  406,  54  N.  Y.  Supp. 
911.  Bat  the  language  used  in  this  section  is,  manifestly,  not  ap- 
plicable to  an  award  made  onder  section  978,  where  no  lands  are 
taken,  and  the  owner  of  the  buildings  cannot  sustain  any  damage 
until  the  street  has  been  opened,  altered,  or  changed.  The  vesting  of 
title  in  the  city  of  lands  taken,  in  and  of  itself,  does  no  injury  to  the 
owners  or  persons  interested  in  the  buildings  standing  on  land  not 
taken.  This  rule  is  just  both  to  the  relator  and  the  city,  and,  mani- 
festly, for  the  reason  that  the  relator's  damage  does  not  commence  at 
the  time  when  the  city  became  vested  with  title  to  the  lands  which  it 
was  necessary  for  it  to  take  in  order  to  open  the  avenue  in  question. 
It  will  be  damaged  only  after  the  street  shall  have  been  opened  and 
regulated,  and  to  hold  that  it  is  entitled  to  interest  on  the  amount 
awarded  to  compensate  it  for  the  proposed  opening  would  be  to  per- 
mit it  to  recover  interest  upon  an  award  from  a  date  prior  to  the  time 
it  had  suffered  any  damage  whatever.  An  entirely  different  situation 
is  presented  when  the  land  itself  is  taken.  As  already  indicated,  the 
owner  loses  his  land  at  the  time  the  title  vests  in  the  city,  and,  in 
justice,  the  award  made  to  compensate  him  for  that  should  bear  in- 
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terest  from  that  date,  becaase  it  is  as  of  that  time  that  his  damage 
has  been  sustained.  The  relator  was  not  entitled  to  interest  on 
the  award.  Its  demand  was  properly  refused  by  the  comptroller, 
and  for  that  reason  the  order  appealed  from  must  be  reversed,  with 
costs  and  disbursements,  and  the  writ  quashed,  with  |50  costa. 

VAN  BRUNT,  P.  J.,  and  INGBAHAM,  J.,  concur. 

(ySKEEN,  J.    For  the  reasons  stated  in  the  opinion  of  Mr.  Justice 
LAWBENCE  at  special  term,  I  dissent. 


(59  App.   Dly.  340.) 

tSOMMERS  T.  SOBIMEBS  et  aL 

(Supreme  Oonrt,  Appellate  DlTlslon,  Third  Department    March  9,  1901.)  • 

1.   BUBKOQATION. 

The  mere  fact  that  money  loaned  to  a  devisee  of  real  estate  charged 
with  the  payment  of  legacies  la  appropriated  by  him  to  pay  snob  legacies 
does  not  entitle  the  lender  to  be  subrogated  to  the  rights  of  the  legatees 
against  the  land. 
%,  Wills— Chabgm  on  Land— Liability  of  Dbviseb. 

A  win  by  which  a  testator  devised  his  entire  estate,  Including  his  home- 
stead farm,  to  his  -son,  made  plalntlfTs  support  a  charge  on  the  property, 
— plaintiff  being  an  unmarried'  daughter  living  with  and  provided  for  by 
the  testator  when  the  wiU  was  made, — but  It  did  not  In  express  terms 
direct  the  son  to  furnlsb  such  support  BM,  that  the  son,  having  ac- 
cepted the  devise,  was  charged  with  the  duty  of  fumlsblng  plaintllTB 
support  and  she  could  not  be  compelled  to  accept  support  on  the  farm 
at  the  hands  of  any  one  in  possession  who  was  willing  to  famish  It 

Appeal  from  special  term,  Schoharie  county. 

Action  by  Mary  J.  Sommers  against  David  J^leel  Sommers  and 
Catharine  Sdirader.  From  an  interlocutory  judgment  sustaining  a 
demurrer  to  the  answer  of  the  defendant  Catharine  Schrader,  she  ap- 
peals.   AfiSrmed. 

The  action  was  brought  to  recover  the  value  of  the  plalntttTs  support  under 
the  will  of  her  father,  David  Sommers,  deceased;  to  have  such  support  de- 
clared a  lien  on  the  farm  described  In  the  complaint;  and  to  have  the  farm 
sold  to  satisfy  the  lien.  The  complaint  alleges  the  death  of  David  Sommera 
on  April  20,  1883,  owning  the  farm  described  in  the  complaint,  and  leaving  a 
will,  which  was  duly  admitted  to  probate  on  May  12,  1883,  a  copy  of  which  is 
annexed  to  the  complaint.  The  testator  left  him  surviving,  a  widow,  who 
has  since  died;  one  son,  the  defendant  David  Jaleel  Sommers;  and  six  daugh- 
ters, all  of  whom  are  married  ezc^t  the  plaintiff.  The  testator  by  his  will 
gave  to  his  son  David  Jaleel  all  bis  real  and  personal  property,  consisting  of 
his  homestead  farm,  the  stock  thereon,  farming  utensils,  money,  notes,  and 
accounts,  and  directed  that  he  pay  to  his  married  sisters  certain  legacies, 
amounting  to  $600.  For  his  wife  and  his  two  unmarried  daughters  the  testa- 
tor made  the  following  provisions:  "Thirdly.  I  will  and  order  that  my  beloved 
wife,  Julia,  shall  have  her  home  and  maintenance,  and  good  and  proper 
clothing,  in  stclcneBB  and  in  health,  and  shall  liave  the  use  and  right  to 
occupy  the  north  room  below,  and  the  room  with  the  two  bedrooms  above, 
and  privilege  of  cellar,  and  thirty  dollars  yearly,  as  long  as  she  lives.  Fourth- 
ly. I  ;wlll  avA  order  tiat  my  son,  David  Jaleel,  pay  to  my  daughter  Mary  J. 
two  hundred  dollars,  five  years  after  my  decease,  withont  interest  and  to  my 
daughter  Emily  A.  one  hundred  and  fifty  dollars,  flTe  year*  after  my  decease, 
without  interest  and  that  my  daughters  Mary  J.  and  Bmlly  A.  shall  have 
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their  home  and  maintenance  and  good  clothing,  in  sickness  and  health,  here 
ont  of  my  estate,  as  long  as  they  are  single  and  unmarried,  and  they  shall 
have  the  same  right  and  privilege  of  the  bouse  to  use  as  was  given  to  their 
heloved  mother;  but.  If  they  marry,  then  they  shall  have  the  same  given  to 
them  as  my  other  daqght^Hrs  had,-T<Jothe8,  two  bed«,  foorpiUows,  bedclothes, 
one  cow,  and  fifty  dollars."  After  the  death  of  the  testator  his  Aon,  David 
Jaleel,  accepted  the' devises  and  bequests  to  him,  and  supporteti  his  mother 
at  the  homestead  so  long  as  she  lived,  and  also  furnished  a  home  and  main- 
tenance to  the  plaintiff  on  the  farm  until  Some  time  in  December,  1899;  her 
other  Bister,  E^mily  A.„  named  in  this  fourth  paragraph  of  the  will,  having 
previously  married.  In  December,  1899,  David  Jaleel  Sommers,  having  l)e- 
come  Insolvent,  removed  from  and  abandoned  this  farm,  and  informed  the 
plaintiff  that  he  was  unable  to  support  her  and  to  carry  out  any  longer  the 
provisions  of  hia  father's  will,  and  has  ref useid  to  return  to  the  premises  and 
famish  her  support  theKeon.  Ob  October  1&,  1891,  X)avid  Ja^I  Summers  and 
hlB  wife  executed  and  delivered  to  the  defendant  Catharine"  Schra tier  a  mort- 
gage on  the  said  farm  for  the  consideration  of  $2,200,  which  cpntains  the  fol- 
lowing proylsion:  "This  conveyance  to  made  subject  to  the  life  lease  of 
Mary  Jan«  Sommers,  which  la  mentlonad  and  described  In  the  last  will  and 
testament  of  David  Sommers  as  follows:  That  my  dt^QK^ter  Mary  J.  Sommera 
shall  have  her  home  and  maintenance  and  good  clothing,  in  sickness  and 
health,  here  out  of  my  estate,  as  long  as  they  are  single  and  unmarried,  and 
that  they  shall  have  the  tome  right  of  the  house  to  use  as  was  given  to  their 
beloved  mother.' "  The  defendant  Catharine  Schrader  has  Interposed  an  an- 
swer ccatainlng  several  defenses,  the  third  of  which  i«,  in  substance,  that  she 
is  the  holder  of  the  mortgage  mentioned  In  the  complaint,  for  $2,200,  the  con- 
sideration of  which  was  a  mortgage  of  (800  held  oy  her,  and  theretofore  given 
by  David  Jaleel  Sommers  to  her  father,  and  the  remaining  |1,400  of  which 
was  for  money  loaned.  She  alleges  "that  the  said  David  Jaleel  Sommers 
took  said  money  ao  borrowed  of  thl^.  defendant  as  aforesaid,  amounting  to 
f  1,400  or  thereabouts,' and  used  it  to  pay  the  legacies,  and  interest  thereon, 
given  in  said  will";  that  the  legacies  were  made  a  charge  oh  the  farm  de- 
vised. And  this  defendant  claims  that,  to  the  extent  of  the  money  furnished 
by  her  in  payment  of  the  legacies,  she  Is  entitled  to  a  lien  in  equity  on  the 
farm  psior  to  that  of  the  plaintiff.  She  admits  that  the  mortgage  contains 
the  clause  above  quoted.  For  a  foiurth  defense,  she  alleges  that  she,  as  mort- 
gagee in  possession  of  the  farm,  has  offered  to  provide  plaintiff  with  a  home 
and  maintenance,  and  everything  required  In  the  will,  on  the  said  farm,  and 
Is  still  able,  ready,  and  willing  to  provide  a  home  and  maintenance  for  the 
plaintiff  on  the  farm.  The  plaintiff  demurred  to  the  third  and  fourth  de- 
fenses as  Insufficient  In  law  upon  the  face  thereof,  and  from  the  interlocutory 
Judgment  sustaining  the  demurrer  this  appeal  is  taken. 

Argued  before  PABKEB,  P.  J.,  and  KELLOGG,  EDWABDB,  and 
SMITH,  JJ. 

Watson  Lamont,  for  appellant. 
L.  W.  Baxter,  for  respondent. 

EDWARDS,  J.  The  demurrer  to  the  third  defense,  that  the  de- 
fendant Catharine  Schrader  has  an  equitable  lien  on  the  farm  prior 
to  that  of  the  plaintiff,  was  properly  sustained.  The  only  ground  on 
which  such  an  equitable  lien  is  claimed  is  that  a  part  of  the  money 
which  she  loaned  to  David  Jaieei  Sommers,  secured  by  the  mortgage, 
was  used  by  him  in  payment  of  the  pecuniary  legacies.  She  claims 
the  right  of  subrogation  from  the  mere  fact  of  sudi  an  apppopriatiou 
by  the  mortgagor.  It  was  simply  a  voluntary  loan  of  money  to  the 
mortgagor.  She  was  under  no  duty  to  make  the  loan,  nor  was  it  in 
any  way  necessary  for  the  protection  of  any  interest  that  she  had  in 
the  pnimiaes.    It  does  net  appear  that  she  even  knew  of  the  purpose 
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to  which  the  money  lent  by  her  was  to  be  applied.  Quite  clearly,  she 
is  not  in  a  situation  to  invoke  the  doctrine  of  equitable  subrogation, 
furthermore,  the  lien  of  her  mortgage  was  in  express  terms  made 
subordinate  to  the  Hen  of  the  plaintiff  on  the  premises. 

This  brings  us  to  the  consideration  of  the  fourth  defense,  which  is^ 
in  substance,  that  this  defendant,  while  in  possession  of  the  farm  as 
mortgagee,  offered  to  provide  the  plaintiff  with  a  home  and  mainte- 
nance on  said  farm,  and  everything  required  in  the  will,  and  is  now- 
able  and  willing  to  provide  such  home  and  maintenance,  but  the  plain- 
tiff ha|i  refused  to  accept  the  same.  The  defendant's  contention  is 
that  the  will  makes  the  plaintiff's  support  a  charge  on  the  real  estate, 
but  does  not  charge  the  devisee,  David  Jaleel,  with  the  duty  of  fur- 
nishing such  support,  and  that,  inasmuch  as  there  is  no  personal  ob- 
ligation on  him,  the  plaintiff  is  compelled  to  accept  support  on  the 
farm  at  the  hands  of  any  one  in  possession  who  is  willing  to  furnish 
it.  I  cannot  agree  with  the  contention  that  David  was  not  directed 
by  the  will  to  furnish  a  home  and  maintenance  for  the  plaintiff.  The 
intention  of  the  testator  in  that  respect  must  be  gathered  from  the 
entire  will,  read  in  the  light  of  the  circumstances  under  which  it  was 
made,  and  the  relation  of  the  testator  to  those  who  were  the  natural 
objects  of  his  bounty  and  solicitude;  and  such  intention,  so  ascer- 
tained, must  be  effectuated,  although  the  language  used  to  express  it 
is  not  the  most  appropriate  that  co^d  have  been  employed  by  the  tes- 
tator. The  will,  when  thus  construed,  I  think,  evinces  an  unmistak- 
able intention  of  the  testator  that  David,  to  whom  he  gave  all  his  prop- 
erty, should  furnish  a  home  and  maintenance  for  the  plaintiff,  an  un- 
married daughter  of  the  testator,  on  the  farm;  and,  to  secure  this,  he 
has  made  such  support  a  charge  on  his  real  estate.  As  I  have  said,  in 
ascertaining  the  intention  of  the  testator  we  must  consider  not  only 
the  language  of  the  will,  but  the  circumstances  under  which  it  was 
made.  He  had  a  wife,  a  son,  David  Jaleel,  and  six  daughters.  To 
the  son  he  gave  his  farm,  the  stock  and  utensils  thereon,  and  the  re- 
mainder of  his  personal  property.  To  the  four  married  daughters  he 
gave  $150  each,  which  he  directed  his  son  to  pay.  There  remained 
tiien  to  be  provided  for  his  wife  and  his  two  unmarried  daughters,  one 
of  whom  is  the  plaintiff.  He  directed  that  his  wife  should  have  her 
home,  maintenance,  and  clothing,  and  certain  rooms  in  the  house,  and 
f30  yearly,  during  her  life.  He  does  not  in  express  terms  direct  that 
his  son  shall  furnish  this  home  and  maintenance  to  his  mother,  nor 
does  he  direct  who  shall  pay  her  the  $30  yearly;  but  I  think  there  can 
be  no  possible  question  that  the  payment  of  the  $30  was  the  personal 
obligation  of  the  son,  and  there  can  be  no  less  a  question,  I  think,  that 
it  was  the  intention  of  the  testator  that  the  furnishing  of  the  home 
and  maintenance  should  be  by  the  son.  It  is  almost  inconceivable 
that  the  testator  should  have  intended  to  leave  his  wife  with  a  pit- 
tance of  f30  a  year,  and  rooms  and  board  in  the  house  on  the  farm,  to 
be  fumi^ed  by  any  one  who  might  happen  to  be  owner  or  in  pos- 
session, however  distasteful  it  might  happen  to  be  to  her.  Substan- 
tially the  same  provision  is  made  for  the  plaintiff  as  for  her  mother 
for  home  and  maintenance  so  long  as  she  remains  unmarried.  In 
case  of  her  marriage  the  testator  directs  that  she  shall  have  the  same 
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igiven  to  her  as  his  other  daughters  had, — ^"clothes,  two  beds,  four 
pillows,  bedclothes,  one  cow,  and  fifty  dollars";  yet  no  express  direc- 
tion is  given  as  to  who  shall  furnish  them.  It  was  evidently  his  in- 
tention that  they  should  be  furnished  by  his  son,  who  took  the  entire 
«8tate,  and  I  think  it  is  equally  evident  that  her  home  and  mainte- 
nance until  married  should  also  be  furnished  by  the  son.  At  the  time 
of  the  making  of  the  will  the  wife  and  two  unmarried  daughters  were 
living  with  and  being  provided  for  by  the  testator,  and  his  clear  pur- 
pose seems  to  have  been  that,  when  he  was  taken  away,  his  son,  David, 
to  whom  be  gave  all  of  his  property,  should  be  substituted  in  his  place 
as  the  one  who  should  continue  to  provide  a  home  and  maintenance 
for  his  mother  during  her  life  and  for  his  two  unmarried  sisters  until 
their  marriage;  in  other  words,  that  after  the  testator's  death  his 
wife  and  two  single  daughters  should  be  cared  for  by  David  in  the 
flame  manner  as  they  had  been  cared  for  by  him.  The  defendant's 
■contention  that  the  father  simply  gave  to  his  daughter,  the  plaintiff, 
the  right  to  be  supported  on  the  farm  by  any  person  whomsoever  who 
tnight  chance  to  become  the  owner  or  be  in  possessiou  of  the  farm,  is 
to  presume  him  to  have  been  destitute  of  ordinary  parental  affection 
and  solicitude,  and  is  quite  foreign  to  his  intention,  as  gathered  from 
his  entire  will. 
The  judgment  appealed  from  should  be  affirmed.    All  concur. 


^84  Misc.  Rep.  426.) 

FRENCH  T.  MATTB80N. 

(Supreme  Oonrt  Special  Term,  St  Lawrence  County.    April,  1901.) 

Bet  on  Hobsb  Racb— Recovery. 

In  an  action  by  an  owner  of  a  borse,  who  bad  bet  npon  him  In  a  race 
and  deposited  the  money,  to  recover  the  same  from  the  stakeholder,  un- 
der 2  Rev.  St.  (9th  Ed.)  p.  1763,  avoiding  all  wagers  bet  on  a  race,  and 
authorizing  recovery  of  deposits  from  stakeholders,  the  forfeiture  to  the 
X)eople  of  any  sum  so  bet,  as  provided  by  Pen.  Code,  {  362,  Is  no  defense; 
the  forfeiture  being  enforceable  by  the  people  only. 

Action  by  David  A.  Fi'ench  against  Herbert  L.  Matteson.  Judg- 
ment for  plaintiff. 

A.  X.  Parker,  for  plaintifl. 
Theodore  H.  Swift,  for  defendant 

RUBSELL,  J.  This  controversy  arises  out  of  a  horse  race.  It  was 
not  a  race  sheltered  by  the  provisions  of  law  applicable  to  contests 
of  speed  on  regularly  organized  tracks,  but  an  ice  race  over  the  wa- 
ters of  the  Raquette  river  in  January,  1898.  Each  party  seemed  pos- 
sessed of  a  correct  or  credulous  confidence,  not  uncommon  to  owners 
of  fast  horses,  in  the  speed  of  his  own  animal.  Which  party  issued 
the  cartel  of  defiance  to  the  other  did  not  appear  upon  the  trial, 
but  that  lack  of  proof  may  be  deemed  immaterial.  One  hundred 
dollars  was  put  up  by  each  in  the  hands  of  the  defendant  as  stake- 
bolder,  the  defendant  taking  f 25  of  the  bet  on  behalf  of  the  plaintiff, 
so  that  the  risk  to  the  plaintiff  amounted  only  to  the  sum  of  |75. 
At  the  trial  of  the  event  the  plaintiff  became  disgusted  with  the 
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treatment  of  his  horse  by  the  judges,  claiming  it  to  be  nnfair,  and 
asserted  that  the  handicap  at  a  start  with  his  horse  several  rods  in 
the  rear  was  not  a  risk  which  he  assumed  by  the  terms  of  the  wager. 
Many  witnesses  were  present  at  the  trial  to  a^rise  the  court  \fy  their 
testimony  upon  the  merits  of  the  race  as  run  up  to  t!he  wittidrawal 
of  the  horse,  Elial  T.,  but  the  court  declined  the  responsibility  of 
assuming  the  decision  of  the  true  inwardness  of  a  horse  race  in  addi- 
tion to  flie  legal  problems  presented.  The  sole  question,  therefore, 
is  as  to  the  liability  of  the  defendant  stakeholder  to  respond  to  the 
plaintiff  for  the  amount  placed  in  his  hands  to  abide  the  erent  of 
the  wager  upon  the  race. 

"Sec.  8.  All  wagers,  bets  or  stakes,  made  to  depend  upon  any  race,  or  ni>on 
any  gaming  by  lot  or  chance,  or  upon  any  lot  chance,  (iasualty,  or  unknown 
or  contingent  event  whatever,  shall  be  tmlawfoL  AH  contracts  for  cr  on  biv 
count  of  any  money  or  property,  or  thing  in  action  so  wagered,  bet  or  staked. 
shall  be  void. 

"Sec.  9.  Any  person  who  shall  pay,  deliver  or  deposit  any  money,  property 
or  thing  In  action,  npon  the  event  of  any  wager  or  bet  herein  prohibited,  may 
sue  for  and  recover  the  same  of  the  winner  or  person  to  whom  the  same  shall 
be  paid  or  delivered,  and  of  the  stakeholder  or  other  person  In  whose  hands 
shall  be  deposited  any  such  wager,  bet  or  stake,  or  any  part  thereof,  whether 
the  same  shall  have  been  paid  over  by  such  stakeholder  or  not,  and  (vhetber 
any  such  wager  be  lost  or  not"  2  Bev.  St  (Otb  Ed.)  p.  1763  (1  Rev.  St  marg. 
pp.  661,  662). 

But  the  counsel  foi  the  defendant  urges  that  section  352  of  the 
Penal  Code,  as  enacted  in  1882,  is  a  quasi  repeal  of  the  general  law, 
so  far  as  bets  on  races  between  horses  and  other  animals  are  affected. 
That  section  reads  as  follows: 

"Sec.  352.  All  racing  or  trial  of  speed  between  horses  or  other  animals  tor 
any  bet,  stake  or  reward,  except  such  as  is  allowed  by  special  laws,  is  a  pnb- 
lic  nuisance;  and  every  person  acting  or  aiding  therein,  or  making  or  being 
interested  In  such  bet,  stake  or  reward.  Is  guilty  of  a  misdemeanor;  and  in 
addition  to  the  penalty  prescribed  therefor,  be  forfeits  to  the  people  of  this 
state,  all  title  or  interest  in  any  animal  used  with  his  privity  in  such  race 
or  trial  of  speed,  and  in  any  sum  of  money  or  other  property  betted  or  staked 
npon  the  result  thereof." 

It  is  obvious  that  section  8,  declaring  all  bets  void,  is  unaffected 
by  the  provision  in  the  Penal  Code.  The  same  necessity  for  the  prac- 
tical enforcement  of  its  provisions  which  allowed  the  right  of  recov- 
ery afforded  by  section  9  may  still  exist,  notwithstanding  the  addi- 
tional provision  in  regard  to  horse  racing  provided  for  by  the  Penal 
Code.  Section  9  of  the  Bevised  Statutes  was  designed  to  make  the 
declaration  of  section  8  effective  as  a  deterrent,  by  giving  to  the 
defeated  party  the  right  to  recover  the  amount  he  depositml}  thus 
exciting  pecuniary  cupidity  to  overcome  a  reluctance  to  violate  the 
gambling  code  of  honor,  and  thus  expose  each  party  wagering  to  the 
loss  of  the  money  won,  by  fair  means  or  foul,  and  also  the  stake- 
holder to  the  risk  of  losing  the  sum  paid  over  to  the  successful  party. 
It  may  well  be  that  the  statute  had  a  further  object  in  view.  Often- 
times such  wagers  were  made  by  men  unable  to  pay  their  own  debts, 
or  those  with  dependents  hanging  upon  them,  who  needed  the  sum 
wagered  for  their  sustenance.  In  the  one  case  creditors,  by  proper 
proceedings,  could  reach  the  sum  x>assed  over,  and  in  the  other  the 
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inflaence  of  needy  ones  m%bt  cooi^el  afflrmatiye  action  by  the  loser 
for  its  return.  Those  objects  aie  not  met  by  the  provisioos  o(i  the 
Penal  Code.  It  makes  the  illegal  betting  a  misdemeanor,  and  for- 
feits to  the  people  of  the  state  all  interest  in  the  animal  used,  and 
any  som  of  money  bet  npoB  the  result  of  the  race.  The  piorisicms 
creating  the  misdemeanar  and  the  forfeiture  of  the  animal  do  not 
afiect  the  general  law,  and  that  in  regard  to  the  forfeiture  of  the 
money  is  only  enforceable  in  case  the  forfeiture  is  sought  by  the 
proper  officer  for  the  people  of  the  state.  Under  its  provisioous  the 
district  attorney  of  the  county  might  very  likely  compel  the  success- 
ful wagerer  to  pay  $100,  and  if  the  plaintiff  gets  back  his  |75  the 
people  might  also  recover  that  sum  from  him,  but  only  in  the  event 
of  his  obtaining  that  sum  through  the  medium  of  this  suit,  as  other- 
wise he  has  lost  it  forever.  To  shelter  the  other  bettor  in  the  success^ 
fnl  possession  of  his  gains,  unless  disturbed  by  the  district  attorney, 
and  then  only  to  the  extent  of  his  own  deposit,  leaving  that  of  the 
plaintiff  in  his  pocket,  and  to  protect  the  stakeholder  in  an  unlawful 
transaction,  I  cannot  hold  that  provision  for  a  forfeiture  of  the  thing 
advanced  eo  instant!  passes  the  title  of  the  plaintiff's  money  to  the 
people  of  the  state  by  the  contemporaneous  action  of  the  statute, 
or  that  It  is  any  concern  of  the  stakeholder  or  the  successful  bettor 
what  becomes  of  the  money  to  which  they  have  no  title,  or  whether 
the  people  of  the  state  of  New  York  care  to  divert  it  to  the  public 
treasury.  The  provisions  of  the  Revised  Statutes,  as  between  tbs 
parties  to  the  unlawful  transaction,  are  still  in  force,  and  upon  their 
authority  judgment  must  go  against  the  defendant  for  the  Bum 
claimed,  with  interest  and  costs. 
Judgment  for  plaintiff,  with  costs. 


(34  Misc.  Rep.  885.) 

McLOUGHLIN  v.  NAUGLB  et  aL 

(Supreme  Court,  Special  Term.  New  York  Ciomity.    March,  1901.) 

Attachmbnt— Affidavit. 

Code  Civ.  Proc.  S  63(S.  subd.  1,  providing  that  an  affidavit  In  support  of 
an  attachment  must  show  that  plaintiff  is  entitled  to  recover  the  sum 
stated  therein,  is  not  compiled  with  by  an  affidavit  stating  that  a  certain 
amount  is  due,  bat  plaintiff  must  show  that  the  amoimt  claimed  is,  pre- 
sumptively at  least,  owing  to  him. 

Action  by  Joseph  F.  McLoughlin  against  Edward  H.  Naugle  and 
others.    Motion  to  vacate  attachment  granted. 

Carter,  Hughes  &  Dwight.  for  the  motion. 
Anderson  &  Anderson,  opposed. 

SCOTT,  J.  Motion  to  vacate  attachment  upon  the  papers  on  which 
it  was  granted.  The  action  is  for  a  large  sum  of  money  alleged  to 
be  the  reasonable  value  of  plaintiff's  services,  rendered  to  defendants, 
at  their  request,  in  procuring  for  them  a  contract  for  the  construc- 
tion of  a  railroad.  It  is  not  alleged  that  any  specific  compensation 
or  rate  of  compensation  was  agreed  upon,  the  contention  being  that 
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under  plaintiff's  emploj-ment  and  his  performance  of  the  services  he 
became  entitled  to  the  reasonable  value  of  such  services,  which  he 
fixes  at  the  sum  sued  for.  The  motion  to  vacate  the  attachment 
i8  made  apon  the  ground  that  the  afQdavits  do  not  contain  facts 
upon  which  the  court  can  determine  that  the  plaintiff  is  presump- 
tively entitled  to  recover  the  sum  claimed,  or  any  specific  sum. 
Section  636  of  the  Code  requires  that  the  affidavit  must  show  that 
the  plaintiff  is  entitled  to  recover  a  sum  stated  therein.  This  re- 
quirement is  not  satisfied  by  merely  stating  that  an  amount  is  due. 
The  plaintiff  must  go  further,  and  show  that  the  amount  claimed 
is,  presumptively  at  least,  owing  to  him.  Hence  arises  the  distinc- 
tion that  has  so  often  been  pointed  out  between  the  necessary  al- 
legations in  a  complaint  and  those  which  are  required  to  be  con- 
tained in  an  affidavit  to  procure  an  attachment.  The  one  need  con- 
tain only  allegations  of  fact;  the  other  must  contain  evidentiary 
statements  sufficient  to  sustain  the  allegations  of  fact.  Thus,  al- 
though a  complaint  may  contain  all  the  allegations  necessary  to 
establish  a  cause  of  action  for  some  sum  of  money  as  damages  for 
breach  of  a  contract,  still  no  attachment  can  be  sustained  unless  it 
be  also  shown  by  afHdavit,  with  reasonable  certainty,  that  the  dam- 
ages amount  to  a  stated  sum.  Westervelt  v.  Agrumaria  Bicula,  etc., 
58  Hun,  147,  11  N.  Y.  8upp.  340;  Bloomingdale  v.  Cook,  35  App. 
Div.  360,  54  N.  Y.  Supp.  924.  I  cannot  accede  to  the  proposition 
advanced  in  behalf  of  the  plaintiff  that  the  requirements  of  the  Code, 
as  construed  and  expounded  by  the  cases  above  cited,  and  many 
others  of  like  import,  are  fully  satisfied  by  showing  that  plaintiff  is 
presumptively  entitled  to  substantial,  as  contradistinguished  from 
nominal,  damages,  without  showing  the  probable  amount  of  the  dam- 
ages. It  has  been  said  that  the  remedy  by  attachment  is  an  ex- 
treme one.  That  it  is  "the  issuing  of  an  execution  before  judgment, 
and  the  rights  of  the  absent  defendant  should  certainly  be  protected 
to  the  extent  that  the  provisions  of  the  Code  require."  Belden  v. 
Wilcox,  47  Hun,  331.  The  true  rule  I  understand  to  be  that  the 
specific  sum  presumptively  due  must  be  established  by  competent 
proof.  Concentrator  Co.  v.  Jackson,  13  Abb.  N.  C.  476.  The  au- 
thority cited  by  plaintiff  in  support  of  his  construction  of  the  Code 
does  not  sustain  his  contention.  The  opinion  is  not  reported,  but 
the  reporter's  headnote,  which  may  be  presumed  to  fairly  summarize 
the  opinion,  goes  no  further  than  to  state  the  rule  to  be  that  attach- 
ments may  issue  in  actions  on  contracts  for  unliquidated  damages 
when  a  proper  disclosure  of  the  grounds  of  the  claim  supplies  "prac- 
ticable means  for  determining  the  amount."  U.  S.  v.  Graff,  4  Hun, 
634.  The  plaintiff  has- attempted  to  comply  with  the  requirement 
that  he  shall  show  presumptively  that  he  is  entitled  to  recover  the 
amount  claimed,  and  the  maintenance  or  vacation  of  his  attach- 
ment depends  upon  whether  or  not  he  has  succeeded  in  this  effort. 
The  contract  obtained  by  defendants,  and  which  plaintiff  alleges  he 
was  instrumental  in  obtaining  for  them,  was  for  the  construction 
of  a  railway  in  the  state  of  Tennessee  of  a  total  length  of  230  miles. 
The  contract,  which  is  included  among  the  papers  upon  which  the 
attachment  was  granted,  is  not  for  a  lump  or  gross  sum,  but  pro- 
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vides  that  certain  prices  Bhall  be  paid  for  certain  classes  of  work, 
the  amount  and  nature  of  the  worli  done  and  the  som  due  therefor 
to  be  determined  and  certified  by  the  engineer  of  the  constroction 
company,  payment  therefor  to  be  made  one-half  in  cash  and  one- 
half  in  bonds.  Under  such  a  contract  it  is,  of  course,  impossible 
to  accurately  foretell,  in  advance  of  the  completion  of  the  work, 
jnst  what  the  cost  will  be.  The  plaintiff  produces,  however,  a  copy 
of  a  deposition  of  one  Baxter,  the  president  of  the  railroad  com- 
pany, and  a  director  of  the  construction  company  with  which  the 
defendants  contracted,  in  which  he  estimates  the  cost  of  the  road 
per  mile;  and  npon  this  testimony  the  plaintiff  estimates  that  the 
total  amount  to  be  paid  to  defendants,  if  they  build  the  whole  230 
miles,  will  be  |2,715,000.  It  appears,  however,  that  the  contract  is 
absolutely  effective  for  only  65  miles,  and  that  whether  or  not  it 
shall  ever  become  effective  for  the  remainder  of  the  proposed  line 
depends  upon  the  election  of  the  construction  company.  It  does  not 
appear  that  the  company  has  yet  elected  to  complete  the  whole 
work,  or  whether  or  not  it  will  ever  so  elect.  .The  unsigned  printed 
circular  attached  to  plaintiff's  affidavit  has  no  probative  force  what- 
«ver.  It  thns  appears  that  the  total  amount  involved  in  defendants' 
contract  is  wholly  undetermined,  and,  if  the  value  of  plaintiff's  serv- 
ices in  procunng  the  contract  for  defendants  are  to  be  based  in  any 
measure  upon  the  amount  involved  in  the  contract, — as  broker's 
sei-vices  are  usually  based, — ^the  most  important  element  necessary 
for  fixing  the  reasonable  value  of  the  services  is  wholly  lacking.  K 
the  value  of  the  services  is  to  be  based  upon  the  work  done  by  plain- 
tiff in  his  efforts  to  assist  the  defendants  in  procuring  the  contract, 
is  independent  of  the  amount  involved,  and  dependent  only  upon 
the  actual  services  performed,  the  evidence  upon  which  to  form  an 
estimate  of  the  value  of  such  services  is  still  more  meager,  for  no 
detailed  statement  is  given  as  to  what  those  services  were,  except 
that  plaintiff  introduced  defendants  to  a  director  of  the  construction 
company.  The  plaintiff  himself  swears  that  f  125,000 — the  amount 
for  which  he  sues — is  a  reasonable  and  proper  compensation  for  his 
services;  that  he  has  been  interested  before  in  construction  con- 
tracts, and  is  advised  by  persons  who  are  exx)ecienced  in  such  mat- 
ters that  the  sum  claimed  is  a  reasonable  and  proper  compensation  fot 
his  services.  Clearly,  this  is  a  mere  conclusion,  and  of  no  evidentiary 
value.  He  also  produces  an  affidavit  from  one  G.  Clinton  Gardner, 
who  estimates  the  value  of  the  services  at  a  like  sum.  Mr.  Gardner 
shows  that  be  has  been  general  superintendent,  general  manager, 
and  president  of  various  railroads  for  brief  periods,  and  that  he  was 
once  chairman  of  an  investigating  committee  of  the  Missouri,  Kan- 
sas &  Texas  Eailroad  Company;  that  he  has  been  engaged  in  the 
direction  and  management  of  various  other  enterprises  for  upwards 
of  20  years,  and  is  familiar  with  the  custom  in  regard  to  the  com- 
jiensation  of  persons  acting  as  middlemen  or  brokers  in  jobtaining 
contracts  for  others  for  the  construction  of  railroads  or  bridges; 
and  is  of  the  opinion  that  $125,000  is  a  reasonable  and  proper  com 
pensation  for  the  services  rendered  by  plaintiff.  Such  evidence  is 
clearly  incompetent,  and  would  not  be  received  in  this  form  upon 


Digitized  by 


Google 


874  69  NOW  TOSK  emfPhxaasm  (Sap.  Ct. 

Wtd  103  New  York  8tat«  Reporter 

the  trial  of  the  action.  It  i«  true  thbt  tlie  proper  rate  of  compen- 
sation to  be  ptkid  brokers  maj  be  established  by  inroof  of  a  costom 
w  generally  Itnown  and  ftilowed  as  to  jnatify  the  c<»iclQBkm  that 
the  parties  to  the  contract  of  brokerage  had  it  in  contemplatioB 
when  the  coBtract  was  entered  into,  and  in  such  a  case  any  person 
who  knows  of  the  existence  of  the  custom  may  testify  to  it  It  most 
appear,  however,  that  the  witness  has  had  snch  e^Mrience  in  mat- 
ters of  that  nature  as  to  induce  a  belief  in  his  knowledge.  Mr.  Gard- 
ner does  not  say  that  ke  has  ever  made  or  been  a  party  to  a  c<»- 
straction  oontvact.  He  does  not  state  that  there  is  a  customary 
rate  of  compensation  for  a  broker's  services  in  indudng  such  a  con- 
tract, or  what  that  custom  is,  or  that,  if  ttere  is  any  c«Bt4Hu,  it  is 
well  established,  and  generally  knovrn.  In  short,  he  wholly  fails  to 
qualify  himseU  as  an  expert  as  to  the  value  of  such  services.  Un- 
less he  is  an  expert,  his  opinicm  upon  the  subject  is  valueless.  T» 
accept  it  would  be  to  take  his,  opinion  upon  a  subject  as  to  whidi 
it  is  the  duty  of  the  ooart  to  form  an  opinion.  It  does  not  even  ap- 
pear whether  he  bases  his  opinion  upon  the  assumed  construction  of 
66  miles  of  road  or  the  problematical  construction  of  230  miles.  My 
oonclnsion  is  that  the  plaintiff  has  failed  to  show  that  he  is  entitled 
to  recover  the  sum  qtecifled  in  his  aflBdavit,  or  any  specific  sum,  and 
for  that  reason  the  motion  to  vacate  the  attachment  most  be  granted, 
with  f  10  costs. 
Motion  granted,  with  flO  costs. 


(34  Misc.  Rep.  406.) 

LAUFFER  T.  BAST. 

(Sapreme  Conrt,  BpecUU  Term,  Brie  County.    April,  19014 

AppEAti  FBOK  Municipal  Codrt— Offer  of  Judomknt— Costs. 

Wbere,  In  an  action  in  a  municipal  court,  defendant  recoyera 'Judgment 
for  more  than  $60,  and  on  appeal  by  plaintiff  the  latter  makes  an  offer  of 
Judgment  for  less  than  $50,  which  is  accepted,  defendant  is  entitled  to 
Judgment  for  the  offer,  and  costs  up  to  the  entry  of  Judgment,  as  granted 
by  Laws  1898,  c.  101,  creating  the  municipal  court 

Appeal  from  municipal  court  of  Buffalo. 

Action  by  George  Lauffer  against  Frederick  Bast.  Judgment  for 
defendant  in  the  municipal  court,  and  plaintiff  appeals.  Offer  of  judg- 
ment accepted  by  defendant.    Motion  to  retax  costs  granted. 

£.  G.  Mansfield,  for  appellant 
Schwendler  &  Lester,  for  respondent 

LAMBERT,  J.  The  defendant  in  this  action  recovered  a  Judgment 
against  the  plaintiff  in  the  municipal  court  of  Buffalo  for  the  sum 
of  |59.  The  plaintiff  appealed  to  this  conrt  for  a  new  trial,  and 
in  due  time  made  an  offer  of  judgment  under  section  8070  of  the 
Code,  permitting  the  defendant  to  take  judgment  for  $25.  The  de- 
fendant duly  accepted  this  offer.  The  question  arising  here  is  as  to 
whether  the  defendant  is  entitled  to  enter  judgment  for  the  ?25 
merely,  or  for  |2.t  and  costs  up  to  the  time  of  the  entry  of  the  jadg- 
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ment.  I  believe  that  the  defendant  is  entitled  to  costs  in  adelition 
to  the  t25.  This  was  the  view  adopted  in  Hollenback  v.  Knapp,  42 
Hun,  207,  where  it  is  stated  that: 

"The  coats  and  dlsbarsements  are  a  mere  Incident  to  the  recovery.  The 
debt  or  damages  are  the  recovery,  and  not  the  costs,  which  are  uncertain, 
mdeftalte,  and  growing  as  the  case  goes  on.  The  costs  and  dlsbanemeats 
have  nothing  to  do  with  the  offer  of  Jodgmaiit,  and  ordinarily  follow  the 
recovery  as  an  incident  thereto." 

This  rule  is  also  followed  in  Smith  v.  Bederick,  18  Misc.  Rep.  507, 
42  N.  Y.  Supp.  1119,  and  it  seems  to  be  an  entirely  just  rule.  The 
object  of  the  provision  lor  on  offer  of  judgment  seems  to  be  to  per- 
mit a  party,  who  realizes  that  he  is  liable  to  a  certain  extent,  to  con- 
fess this  liability,  and  thus  prevent  a  further  accumulation  of  costs 
against  him,  if  his  adventu'y  unsuccessfully  presses  a  claim  for  a 
greater  amount.  But  the  very  fact  that  -a  party  makes  an  offer  of 
judgm.ent  is  a  confession  that  his  adversaiy  had  a  just  daim,  and 
the  law  will  not  penalize  a  person  who  seeks  its  aid  in  the  enforce- 
ment of  a  just  claim,  by  compelling  him  to  bear  the  expenses  of  the 
litigation,  however  tax  it  may  have  proceeded.  The  plaintiff,  in  sup- 
port of  his  contention  that  the  defendant  is  entitled  to  no  costs  what' 
ever,  cites  but  two  cases,  viz.  McKuskie  v.  Hendrickson,  128  N.  Y. 
555,  28  N.  E.  650,  and  Pierano  v.  Merritt,  148  N.  Y.  289,  42  N.  E. 
718.  In  the  former  of  these,  the  plaintiff  recovered  a  judgment  in  a 
justice's  court.  The  defendant  appealed  to  the  county  court,  de- 
manding a  new  trial,  and  served  an  offer  of  judgment.  The  jriaintiff 
did  not  accept  this  offer,  and  upon  the  trial  recovered  a  judgment, 
which  wa«  greater  than  the  amount  of  the  offer,  but  less  than  |oO. 
The  court  of  appeals  held  that  the  plaintiff  could  not  recover  costs 
because  "there  is  no  provision  in  the  Ck)de  giving  the  plaintiff  costs 
in  such  a  case  against  the  defendant  where  the  recovery  is  for  less 
than  f 50" ;  thereby  implying  that  if  the  recovery  had  been  for  more 
than  f 50  in  favor  of  the  plaintiff,  or  for  any  amount  in  favor  of  the 
defendant,  the  successful  party  would  have  been  entitled  to  costs, 
because  there  is  provision  to  this  effect  in  the  Code.  Sections  3228, 
3229,  Ck>de  Civ.  Proc.  In  the  Pierano  Case  neither  party  made  an 
offer  of  judgment,  and,  although  the  plaintiff  recovered  an  amount 
less  than  f50,  the  court  held  that  be  was  entitled  to  costs.  This 
decision  was  based  upon  section  3070  of  the  Code.  The  court  says 
that  the  object  of  this  section  is  to  encourage  the  settlement  of  liti- 
gation, and  that,  if  neither  party  takes  advantage  of  the  opportunity 
given  him  to  make  an  offer  of  judgment,  each  thereby  makes  him- 
self liable  for  the  costs  to  the  successful  party,  however  small  the 
recovery  may  be.  Applying  to  this  case  the  principle  of  the  Pierano 
Case,  viz.  that  the  object  of  this  section  is  to  encourage  the  settle- 
ment of  litigation,  it  would  seem  that  a  defendant  who  accepts  an 
offer  is  entitled  to  quite  as  much  consideration  as  the  plaintiff,  who 
makes  the  offer,  because  without  this  acceptance  the  litigation  would 
not  be  ended.  The  defendant  should  not,  therefore,  be  compelled 
to  pay  his  own  costs,  when  the  plaintiff,  by  the  offer  of  judgment, 
admits  that  he  unjustly  brought  the  defendant  into  court. 

The  defendant  upon  this  motion  also  a^s  that  an  error  in  the 


Digitized  by 


Google 


876  69  NEW  YORK  BUPPLBUBNT  (Sup.    CL 

•nd  103  New  York  State  Reporter 

amount  of  coats,  as  taxed  by  the  clerk  of  the  municipal  coort,  and 
followed  by  the  clerk  of  this  court,  may  be  corrected.  It  clearly 
•ippears  that  such  an  error  has  been  made,  and  that  the  statutory 
allowance  in  the  municipal  court  should  have  been  f  15  instead  of  $S. 
Laws  1898,  c.  101,  §  462,  subd.  5.  The  clerk  should  therefore  be  di- 
rected to  retax  the  costs  at  |20.50,  and  to  enter  jndgment  in  favor  of 
the  defendant  for  f 25  and  |20.50  costs. 
Ordered  accordingly. 


(84  Misc.  Bep.  372.) 

AINSWOBTH  ▼.  EHINBS. 

(Supreme  Cknirt,  Trial  Term.  Jeffersoa  County.    Bfarcb,  1901.). 

1.  Lease— Option  to  Pdrchabb— Liability  of  Purcbabbr. 

Where  defendant  held  a  piano  imder  an  agreement  for  lease  at  sale, 
with  an  option  to  purchase  for  a  fixed  sum,  providing  that  the  lessee 
should  be  liable  for  the  value  of  the  piano  If  destroyed  or  not  returned, 
the  election  of  the  lessee  to  purchase  the  piano  is  final,  and  a  subsequent 
default  and  offer  to  return  the  piano,  where  It  is  thereafter  destroyed  by 
fire.  Is  not  enough  to  rellere  the  lessee  from  paying  the  price  or  value 
thereof. 

&  Contract  or  Salb— Rescibbiov. 

Where  an  agreement  for  the  sale  of  a  piano  gives  the  seller  the  right 
on  default,  to  retake  the  piano  and  terminate  the  contract,  it  gives  the 
purchaser  no  right  to  return  the  piano  and  terminate  the  contract  on  be- 
coming dlssatiafied. 

t.  Same — Absionmbht. 

Where  a  contract  providing  for  the  sale  of  a  piano  was  assigned  by  the 
vendor  as  security  for  a  loan,  and  was  redelivered  to  him  in  payment 
thereof,  title  to  the  contract  was  restored  to  the  seller,  so  that  be  ooold 
assign  the  contract  thereafter  to  another. 

Action  by  Silas  E.  Ainsworth  against  John  W.  IQiines.  Judg- 
ment for  plaintiff. 

Brown,  Carlisle  &  Hugo,  for  jdaintilf. 
Lot  G.  Alston,  for  defendant 

EDB(X)GK,  J.  This  action  is  brought  to  recover  the  balance  of  the 
]mrchase  price,  or  the  balance  of  the  value,  of  a  piano  delivered  by 
plaintiffs  assignor,  one  McDowell,  to  the  defendant,  under  an  agree- 
ment in  writing  which  is  set  forth  in  the  complaint  Without  re- 
capitulating that  agreement  in  full,  it  will'be  obser\'ed  that  under  it 
the  defendant  might  become  liable  in  any  one  of  three  ways:  He 
might  be  liable  simply  as  lessee  of  the  piano  for  3C  months  at  fS 
per  month.  He  mi^t  become  liable  as  purchaser  of  the  piano  for 
the  sum  of  $275,  under  the  option  given  him  in  said  agreement.  He 
might  become  liable  for  said  sum  of  |275  fixed  as  the  value  of  the 
piano,  through  the  same  becoming  destroyed  while  in  his  possession, 
or  through  his  not  returning  the  same  to  McDowell  on  demand.  The 
plaintiff  seeks  to  charge  him  with  liability  upon  each  of  the  last 
two  grounds, — that  is,  as  purchaser,  and  for  failure  to  return  the 
piano  upon  demand;  and  it  seems  to  me  that  plaintiff  is  entitled 
to  recover  said  sum,  less  certain  credits  which  he  concedes  should 
be  made.    The  agreement  clearly  and  plainly  gave  to  defendant  the 
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option  to  purchase  this  piano,  paying  for  it  the  sum  of  |275,  aa  pie- 
scribed  therein.  It  is  charged  in  the  complaint  and  admitted  in  the 
answer  that  he  availed  himself  of  this  option,  and  elected  to  purchase 
the  piano,  and  paid  several  installments  thereon.  Outside  of  the 
admissions  in  the  pleadings,  the  evidence  shows  that  he  accepted 
said  option  and  undertook  the  purchase  of  the  piano.  So,  also,  it  is 
chargeid  in  the  complaint  and  admitted  in  the  answer  that  plaintiff 
or  his  assignor  doly  demanded  the  return  of  the  piano,  in  accord- 
ance with  the  provisions  of  said  agreement,  and  that  the  defendant 
has  refused  and  neglected  to  return  the  same.  The  fact  is  that  the 
piano,  before  the  commencement  of  this  action,  was  destroyed  by 
fire,  and  this  action  really  involves  the  question  of  who  is  to  suffer 
the  loss  thereby.  Defendant,  not  in  any  manner  denying  the  agree- 
ment set  forth  in  the  complaint,  or  the  facts  making  him  liable  there- 
under, urged  by  plaintiff,  urges  as  his  real  defense  ^at'he  offered  and 
sought  to  return  the  piano  to  plaintiffs  assignor  at  some  time,  and 
that  the  latter  refused  to  accept  it.  The  evidence  shows  that  the 
parties  got  into  friction  and  disagreement  over  the  question  whether 
defendant  should  pay  interest  upon  sums  unpaid  upon  the  contract 
nie  contract  covered  this  subject,  but  defendant,  in  substance,  in- 
sisted that  he  was  not  able  to  and  could  not  pay  the  same.  When 
McDowell  refused  to  relieve  him  from  the  payment  of  interest,  he 
(defendant)  sought  to  terminate  his  contract  and  return  the  piano; 
and  he  claims  that  this  has  released  him  from  liability  in  this  action. 
I  do  not  think  that  this  is  so.  The  vendor  or  lessor  of  the  piano 
had  the  right,  under  certain  circumstances,  to  terminate  the  contract 
and  retake  the  piano,  but  this  was  a  privilege  and  option  secured  to 
him  which  was  not  extended  to  the  defendant.  Neither  the  con- 
tract nor  the  principles  of  law  gave  defendant  the  right,  if  he  be- 
came sick  of  his  contract,  to  terminate  it,  and  return  the  piano  and 
escape  further  liability.  As  to  him,  the  contract  fixed  his  liability, 
and  did  not  give  him  the  right  to  terminate  it. 

Some  question  was  raised  upon  the  trial  as  to  the  sufficiency  of 
the  assignment  by  McDowell  to  plaintiff,  but  I  think  that  tiiere  is 
sufScient  evidence  to  sustain  a  finding  of  such  assignment.  It  seems 
that  this  contract  at  some  time  was  assigned  to  a  bank  by  McDowell 
as  security  for  a  loan.  This  loan  was  paid  up,  which  terminated  the 
rights  of  the  bank  under  the  assignment.  In  addition  to  that,  when 
the  loan  was  paid  up,  necessarily  with  the  consent  of  the  bank,  the 
assignment  to  it  was  destroyed,  and  the  contract  returned  to  Mc- 
DowelL  While  this  may  not  have  been  the  most  formal  retransfer 
of  the  assignment,  I  have  no  doubt  that  it  was  sufficient  to  canc^ 
the  transfer  to  the  bank,  and  restore  title  to  the  contract  in  Mc- 
Dowell, who  subsequently  assigned  to  plaintiff.  These  conclusions 
lead  to  a  judgment  in  favor  of  the  plaintiff  for  the  sum  of  1275  and 
interest,  less  the  amounts  conceded  to  be  credited  th.ereon  by  plaintiff. 

Judgment  for  plaintiff. 
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(34  Misc.  Rep.  370.) 

GROSS  et  al.  v.  MATHEWSOX. 

(Supreme  <2ourt,  Special  Term,  Erie  Ciouuty.    March,  19014 

WlUiS — CONSTKUCTION — NaTITRB  OF  ESTATE. 

Where  a  will  derlsed  oDe-{oartta  of  all  testator's  property,  real  and 
persoaal,  tp  Us  daughter,  wltb  a  provision  that  she  should  expend  or  dis- 
pose .of  so  inuch  of  said  property  as  she  might  choose,  a  subsequent  de- 
vise of  BD7  remainder  to  her  children  does  not  cut  down  the  devise  af  the 
absoluibe  fee  to  a  life  estate. 

Actiop  by  Mary  E.  Groea  and  others  agaioat  Addison  O.  Mathew- 
son.    Demurrer  to  the  complaint  sustained. 

Delvert  A.  Adams,  for  demurrer. 
Shire  ft  Jellinek,  opposed. 

HQOKEB,  J.  The  only  question  preaeated  by  this  iemneret  is 
whether  an  absolute  fee,  or  simply  a  life  estate  with  power  to  alien- 
ate during  life,  is  granted  tO'  defendant's  testatrix  by  the  following 
claase  in  the  wijl  of  the  father  of  soch  testi^trix,  to  wit: 

"I  give,  devise,  and  bequeath  sato  vay  dav^ter  Jane  Bllsa  Mathewaon 
*  *  *  the  undivided  one-fwirth  part  of  all  the  property  and.  estate,  real 
and  personal,  of  which  I  die  seised  and  possessed;  the  rents  and  profits,  nse. 
interest,  and  income  thereof;  and,  on  her  death,  whatever  may  remain  of  said 
property,  principal, '  interest;  or  income,  anexpended' by  the  said  Jane  Eliza. 
I  give,  devise,  and  bequeath  to  the  children  oif  her  body,  alive  at  Hie  Ume  of 
her  decease,  in  equal  shares.  •  •  •  And  it  is  my  will  that  the  said  Jane 
Eliza  shall  use,  dispose  of,  or  expend  so  much  of  the  said  property  and  estate, 
real  and  personal,  use.  Income,  and  interest,  as  she  may  choose  daring  her 
natural  Bf  e." 

That  a  testator  may  devise  his  property  to  a  person  during  life, 
giving  such  person  an  additional  power  of  disposal,  without  en- 
larging the  estate  to  a  fee,  is  well  settled.  Terry  t.  Wiggins,  47 
N.  y.  632;  Thomas  v.  Wolford,  49  Hun,  145,  1  N.  Y.  Sflpp.  610.  The 
testator's  iiitention  is  to  be  ascertained,  if  possible,  and  will  con- 
trol. Such  clauses  in  wills  have  frequently  received  the  consider- 
ation of  the  courts  in  this  jurisdiction,  and  it  is  well  settled  that 
when  the  words  of  the  will,  in  the  Urst  instance,  clearly  indicate  a 
disposition  in  the  testator  to  give  the  entire  interest,  use,  and  bene- 
fit of  the  estate  absolutely  to  the  donee,  it  will  not  be  restricted  or 
cut  down  to  any  less  estate  by  subsequent  or  ambiguous  words,  in- 
ferential in  their  intent.  Clarke  v.  Leupp,  88  N.  Y.  228,  231 ;  Banzer 
V.  Banzer,  156  N.  Y.  429,  435,  51  N.  E.  291.  The  court  of  appeals 
held  also  in  (Joodwin  v.  Coddington,  154  N.  Y-  283,  286,  48  N.  E. 
729,  that  whenever  the  will  begins  with  an  absolute  gift,  in  order 
to  cut  it  down,  the  latter  part  of  the  will  must  show  as  clear  an  in- 
tention in  that  direction  as  the  prior  part  does  to  make  it  Apply- 
ing this  rule  to  the  clause  in  question,  it  is  at  once  clear  that  the 
will  begins  with  an  absolute  gift,  to  wit,  "I  give,  devise,  and  bequeath 
unto  my  daughter  *  ♦  •  th6  undivided  one-fourth  part  of  all 
the  property  and  estate,  real  and  personal,  of  which  I  die  seised 
and  possessed;"  and  here  the  testator  finishes  such  absolute  gift 
with  a  semicolon.  This  cannot  be  construed  otherwise  than  as  an 
absolute  gift  of  the  fee.    Under  the  rule,  the  subsequent  words  must 
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show  as  clear  as  intention  to  cut  down  this  absolute  fee  as  the  words 
quoted  show  an  intention  to  give  it.  The  most  favoirable  reading  of 
the  balance  of  the  claoae  cannot  hold  it  to  be  more  tluu  inferential 
in  its  intent.  In  none  of  the  cases  cited  by  the  plaintiff  does  the 
will  begin  with  words  of  absolute  gift.  Thus,  in  Terry  y.  Wiggins, 
47  N.  T.  518,  516,  the  property  was  given  "for  her  own  personal  use 
and  maintenance,"  and  the  court  says,  at  page  516,  that  such  a  use 
must  necessarily  terminate  at  death.  In  Thomas  t.  Wolford,  49  Hun, 
146,  1  N.  Y.  Supp.  610,  the  property  was  given  ''during  her  lifetime"; 
and  in  Wells  r.  Seeley,  47  Hun,  UQ9,  it  was  given  "to  be  held  and 
used  by  her  as  she  shall  see  fit  and  proper,  during  the  lull  teem  of 
her  life."  It  sreesas  anneoessary  to  determine  vliether  Smith  v.  Bell, 
€  Pet  68,  8  L.  Ed.  322,  cited  by  the  plaintiffs,  soi^rts  their  eonten- 
tioQ,  in  the  face  of  the  pronounced  trend  of  the  later  decisions  of 
the  coart  of  last  resort  in  this  states  The  damurcer  ahoold  be  ras- 
tained,  with  costs. 
Dtonurrer  sustained,  with  eosts. 


(34  Misc.  Rep.  880.) 

JACKSON  T.  OITT  OF  NEW  TORK. 

(Supreme  Court,  Special  Term,  New  ¥orfc  Coonty.    March,  1901.) 

i.  Pkbbonal  Tax— Isjunction. 

An  equitable  acUon.  agafaiBt  the  elty  ta  eBjols  coUeetlon  of  a  personal 
tax  against  a  trust  estate  cannot  be  maintained  on  the  ground  that  the 
assessment  was  by  xnistalu  lerled  on  the  same  property  twice  In  one  year, 
as  plaintiff's  remedy  Is  complete  at  law. 
9l  X^uity— Dbmdkbbk.  ' 

An  objection  that  plaintiff  is  not  entitled  to  eqnitable  reUef  may  be 
raised  by  demurrer  for  Insufficiency. 

Action  by  Theodore  F,  Jackson,  trustee,  against  the  city  of  New 
York.    Demurrer  to  complaint  sustained. 

Joseph  A.  Burr,  for  plaintiff. 
James  M.  Ward,  for  defendant. 

BISCHOFP,  J.  The  action  is  by  a  trustee  to  enjoin  the  collection 
of  a  personal  tax  against  the  estate;  the  ground  of  invalidity  being 
that  the  assessment  was  imposed  twice  upon  the  same  property  with- 
in one  year,  through  mistake. 

Upon  examination  of  the  authorities,  I  find  no  ground  upon  which 
this  case  can  b^  excepted  from  the  application  of  the  general  rule 
which  opposes  the  maintenance  of  an  action  to  restrain  the  collec- 
tion of  a  tax.  Wilson  v.  Mayor,  etc.,  4  E.  D.  Smith,  675,  702;  Kail- 
road  Co.  v.  Nolan,  48  N.  Y.  513;  Heywood  v.  City  of  Buffalo,  14  N. 
Y.  534;  Guest  v.  City  of  Brooklyn,  69  N.  Y.  518.  These  cases  rec- 
ognize an  exception  to  the  general  rule  only  where  the  purpose  of  the 
suit  is  (1)  t<»  prevent  a  multi^city  of  actions;  (2)  to  prevent  ir- 
reparable injury  to  the  freehold;  (3)  to  remove  a  cloud  from  the 
title  (Ouest  v.  City  of  Brooklyn,  supra);  and  there  is  nothing  in  the 
language  used  by  the  court  in  any  of  the  cases  to  which  I  have  been 
referred  which  could  support  the  maintenance  of  this  action  merely 
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because  the  error  which  led  to  the  double  tax  is  termed  a  "mistake." 
It  is  the  insuflQciency  of  the  legal  remedy  which  justifies,  if  ever, 
the  maintenance  of  such  an  action,  irrespective  of  the  particular  form 
in  which  the  invalidity  of  the  tax  is  asserted.  See  Heywood  v.  City 
of  Buffalo,  14  N.  Y.  540,  541.  And,  in  the  case  of  an  erroneous  per- 
sonal tax,  the  existence  of  a  complete  remedy  at  law  (either  by  way 
of  defense  to  an  action  for  collection  of  the  tax,  or  by  action  to  re- 
cover back  the  amount  paid)  precludes  the  plaintiff's  success  in  an 
equitable  action  for  an  injunction  to  restrain  the  enforcement  of  the 
tax.  Wilson  v.  Mayor,  supra.  The  plaintiff's  allegations  disclose  his 
remedy  at  law,  and  the  fact  that  he  cannot  safely  treat  the  purported 
debt  as  a  charge  against  the  estate,  for  the  purposes  of  his  accounts 
as  trustee,  does  not  give  him  any  peculiar  standing  in  a  court  of 
equity.  Necessarily,  he  must  treat  the  tax  as  invalid,  and  cannot 
pay  it  from  the  funds  of  the  estate;  but,  since  it  is  invalid,  it  becomes 
no  more  enforceable  against  him  than  would  any  other  invalid  tax 
assessed  against  any  individual.  My  conclusion  is  that  the  action  is 
not  maintainable  for  equitable  relief,  and  the  demurrer  for  insufB- 
ciency  properly  presents  the  point.  Abb.  Tr.  Brief  PL  §§  110,  111. 
Demurrer  sustained,  with  costs. 


SONDHBIM  ▼.  NASSAU  BREWING  00.  et  aL 

(Supreme  Oonrt,  Appellate  DivlBlon,  Second  Department    April  19,  1901.) 

NsGUOENCB— Leatimo  Team  Unattended  in  Citt  Street— City  ORDorARCK 
— Violation— Inbthuctioks. 

Where  it  was  alleged  that  defendant's  team  was  negligently  Itft  nn- 
attended  In  such  a  position  that  the  wagon  collided  with  a  passing  car, 
on  which  plaintiff  was  riding,  and  the  court  charged  to  the  effect  that  a 
city  ordinance  providing  that  no  person  should  permit  any  team  to  stand 
on  any  street  without  a  person  in  charge  simply  required  that  some  one 
should  be  in  attendance  on  the  team,  and  that  a  yiolatlon  of  such  or- 
dinance would  not  of  Itself  authorize  recovery,  there  was  no  error  in  re- 
fusing to  charge  that  to  go  away  and  leave  a  team  standing  partly  on  the 
track  coyld  not  be  considered  negligence  as  a  matter  of  law,  and  in  leav- 
ing the  question  of  negligence  to  the  Jury. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Mabel  Sondheim,  an  infant,  by  Sara  M.  L.  Sondheim,  her 
guardian  ad  litem,  against  the  Nassau  Brewing  Company,  impleaded 
with  the  Brooklyn  Heights  Railroad  Company.  Prom  a  judgment  for 
plaintiff  and  an  order  denying  a  new  trial,  the  Nassau  Brewing  Com- 
pany appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Herbert  C.  Smyth  (Edwin  A.  Jones,  on  the  brief),  for  appellant. 
Ira  Leo  Bamberger  (Oswald  N.  Jacoby,  on  the  brief),  for  respondent 

HIRSCHBERG,  J.  Plaintiff  was  injured  while  riding  in  a  trolley 
car  in  Brooklyn.  The  pole  of  appellant's  wagon  entered  the  car,  and, 
striking  her,  occasioned  serious  injuries.     The  negligence  was  ad- 
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dressed  to  the  fact  that  the  horses  and  wagon,  as  claimed  by  the  re- 
spondent, were  not  at  the  time  in  the  charge  of  the  driver,  he  having 
negligently  left  them  alone  in  the  street,  and  in  snch  a  xwsition  that 
a  car  could  not  pass  without  striking  them.  The  counsel  for  the  ap- 
pellant concede  that  the  case  was  one  for  the  jury,  but  urge  that  there 
were  errors  in  the  refusal  of  the  court  to  charge  certain  requests.  A 
city  ordinance  was  read  in  evidence  providing  that  "no  person  shall, 
at  the  same  time,  drive,  lead  or  direct  more  than  one  team  or  vehicle, 
or  suffer  or  permit  any  horse  or  horses,  or  other  animal  or  animals,  at- 
tached to  any  carriage,  cart,  wagon,  sled,  sleigh,  truck  or  other  vehicle, 
to  go  without  a  driver  in  any  street,  avenue  or  road,  •  •  •  without  a 
person  in  charge  or  without  being  secured  to  a  tying  post."  The  ap- 
pellant asked  the  court  to  charge  "that  the  mere  fact  that  the  driver 
of  this  vehicle  was  not  sitting  upon  the  seat  of  his  wagon,  or  was  not 
actually  on  his  wagon,  at  the  moment,  is  not  of  itself  evidence  of  neg- 
ligence"; to  which  the'  court  replied,  "I  leave  that  question  to  the 
jury."  The  appellant  then  requested  the  court  to  chaise  "that  the 
law  merely  requires  that  a  person  shall  be  in  attendance,  and  that,  if 
the  jury  find  that  the  driver  of  this  wagon  was  on  the  sidewalk,  and 
attending  to  his  duties  as  the  person  in  charge  of  those  horses,  his 
conduct  in  that  respect  would  not  be  negligent";  to  which  the  court 
replied,  "I  charge  that  the  provision  of  the  ordinance  simply  requires 
attendance,  and  decline  to  charge  as  to  the  balance  of  the  request, 
and  leave  it  to  the  jury." 

In  determining  whether  it  was  error  to  refuse  these  requests,  even 
assuming  that  both  were  proper  and  that  both  might  have  been  char- 
ged with  entire  propriety,  the  general  charge  must  be  considered. 
The  criticism  which  the  .learned  counsel  for  the  appellant  make  upon 
the  refusal  is  that  it  left  the  jury  with  the  impression  that,  even 
though  they  should  find  that  the  drive?  was  attending  to  his  duties, 
they  could  still  charge  him  with  a  violation  of  the  ordinance.  Even 
if  this  were  so,  it  did  not  follow,  under  the  main  charge,  that  the 
plaintiflf  could  recover;  for  the  court  had  distinctly  charged  the  jury 
that  the  violation  of  the  city  ordinance  was  not  "negligence  which  of 
itself,  aside  from  anything  else,  will  allow  a  recovery,  but  the  jury 
have  a  right  to  take  into  consideration  the  violation  of  a  city  ordi- 
nance, providing  they  find  that  it  has  been  violated,  as  bearing  upon 
the  question  of  negligence."  In  this  statement  the  court  presented 
the  correct  rule  of  law,  and  the  rule  of  law  as  thus  stated,  coupled 
with  the  charge  to  the  effect  that  the  ordinance  required  simply  that 
some  one  should  be  in  attendance,  substantially  included  all  to  which 
the  appellant  was  entitled.  The  conduct  of  the  driver,  as  bearing  up- 
on the  question  of  negligence,  was  a  question  of  fact,  and  not  of  law. 
Taken  t(^ether,  these  two  requests  were,  in  effect,  the  asking  for  a 
ruling  that,  as  matter  of  law,  the  jury  could  not  find  the  defendant 
negligent  if  the  driver  left  his  horses  and  attended  to  his  duties  upon 
the  sidewalk.  While  it  is  undoubtedly  true  that  such  acts  are  not 
negligence  as  matter  of  law,  it  by  no  means  follows  that  the  appel- 
lant was  entitled  to  an  instruction  that  as  matter  of  law  the  jury 
could  not  find  them  to  be  so.  "WTiether  or  not  it  was  negligent  for  the 
driver  to  leave  the  vehicle  in  such  position  that  an  accident  would 
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be  likelj  to  occur,  while  he  was  engaged  in  worli  at  snch  a  distance 
as  would  render  him  powerless  to  prevent  the  accident  by  controlling 
his  horses  in  any  way,  would  necessarily  depend  upon  all  the  facts 
and  circumstances  of  the  case  as  the  jury  might  find  them  to  exist. 
The  driver's  absence  from  the  wagon  "at  tiie  moment"  might  or  might 
not  be  some  evidence  of  negligence.  His  being  on  the  sidewalk  and 
attending  to  his  duties  there  might  or  might  not  be  negligence,  ac- 
cordingly as  the  jury  might  find  the  discharge  of  such  duties  to  be 
consistent  or  otherwise  with  prompt  control  of  the  animals,  if  ren- 
dered necessary  in  view  of  the  position  in  which  they  should  find  he 
had  left  them,  and  the  danger  threatened  by  passing  cars.  The  whole 
question  of  negligence  was  thus  left  to  the  jury  to  determine  as  a 
question  of  fact,  with  clear  instruction  upon  the  law  to  the  effect  that 
no  more  was  required  of  the  defendant  than  that  some  one  should  be 
in  attendance  upon  the  animals,  and  that,  even  if  the  ordinance  was 
violated,  that  of  itself  would  not  authorize  a-  recovery. 

The  court  had  also  charged,  at  appellant's  request,  "that,  except 
when  passing  another  vehicle,  the  driver  of  a  horse  has  the  right  to 
use  any  part  of  the  road,  and  to  stop  as  his  business  requires,  either 
upon  the  left-hand  or  the  right-hand  side.  "The  oounsel  then  request- 
ed the  court  to  charge  "that  at  such  times  he  is  under  no  obligation 
to  have  the  heads  of  his  horses  pointing  in  any  particular  direction, 
but  can  stand  them  as  he  pleases";  to  which  the  court  replied:  "I 
leave  that  to  the  jury,  as  to  whether  there  was  negligence  in  the  man- 
ner in  which  the  horses  were  left  standing.  Mr.  Nadal:  As  to  the 
position  of  the  horses,  do  yon  mean?  The  Court:  Yes.  Mr.  Nadal: 
I  take  an  exception  to  that."  It  is  urged  that  this  was  error,  inas- 
much as  it  was  evidently  intended,  say  the  counsel  in  their  brief,  to 
invite  an  instruction  that  "because  the  horses  were  drawn  up  on  the 
south  side  of  the  street,  facing  in  a  westerly  direction,  thus  being  on 
the  left-hand  side,  there  could  be  no  evidence  of  negligence  from  this 
alone."  That  request,  as  has  been  seen,  had  already  been  made  and 
charged.  The  one  in  question  related  manifestly,  and  was  so  under- 
stood by  both  court  and  counsel,  to  the  evidence  tiiat  the  horses'  heads 
were  left  turned  towards  and  over  the  railroad  track.  There  was  no 
error  in  refusing  to  charge  that  to  go  away  and  leave  the  horses  stand- 
ing partly  on  the  railroad  track  could  not  be  considered  negligence  as 
matter  of  law,  and  in  leaving  it  to  the  jury  to  dispose  of  as  a  ques- 
tion of  fact.  While  the  verdict  is  a  large  one,  it  cannot  be  said  to  be 
excessive.    The  judgment  and  order  should  be  afiSrmed. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 
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FOGARTT  ▼.  WANAMAKBR. 

(Supreme  Conrt,  Appellate  Dlrision,  Second  Department    April  19,  190L) 

Faub  iMPRtsONMENT— Civil  Liabimtt— Pleading. 

A  complaint  in  an  action  for  false  Impriaonment  against  the  proprietor 
of  a  store,  which  alleges  that  plaintiff's  imprisonment  was  effected  hy  de- 
fendant's servant  while  she  was  legally  present  in  defendant's  store.  Is 
not  demmrable  for  want  of  facts,  though  It  does  not  aver  that  such  arrest 
was  made  by  the  servant  while  engaged  within  the  scope  of  his  employ- 
ment 

Appeal  from  trial  tenu,  Kings  coanty. 

Action  by  Mary  Fogarty  against  John  Wanamaker.  From  an 
interlocutory  judgment  overruling  a  demurrer  to  the  complaint,  de- 
fendant appeals.    AfQrmed. 

Argued  before  GOODKIOH,  P.  J.,  and  WOODWAED,  HTKSCga- 
BERQ,  JENKS,  and  SEWELL,  JJ. 

William  Erdman,  for  appellant. 
Joseph  T.  Griffin,  for  respondent. 

WOODWARD,  J.  This  action  is  brought  to  recover  damages  for 
jilleged  false  imprisonment,  and  the  demurrer  is  interposed- upon  the 
ground  that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  issue  of  law  was  determined  at  special  term 
adversely  to  the  defendant,  and  is  brought  to  this  court  on  appeal 

The  rule  is  well  settled  that  a  demurrer  upon  the  ground  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  cannot  be  sustained  unless  it  appears,  admitting  all  of  the 
facts  alleged,  that  no  cause  of  action  whatever  is  stated.  The  de- 
murrer cannot  be  sustained  simply  by  showing  that  facts  are  im- 
perfectly or  informally  averred,  or  that  the  pleading  lacks  definite- 
uess  and  precision,  or  that  material  facts  are  only  argumentatively 
averred.  The  pleading  may  be  deficient  in  technical  language  or  in 
logical  statement,  but,  as  against  a  demurrer  or  a  motion  to  dismiss 
the  complaint  before  the  taking  of  proof,  the  pleading  will  be  deemed 
to  allege  whatever  may  be  implied  from  its  statements  by  fair  and 
reasonable  intendment.  Kain  v.  Larkin,  141  N.  Y.  144,  150,  36  N.  E. 
9,  and  authorities  there  cited.  The  complaint  in  this  action,  aside 
from  the  formal  averments,  states  that  on  December  19,  1899,  the 
plaintiff  went  into  the  store  of  the  defendant  for  the  purpose  of  mak- 
ing purchases  therein;  that  while  she  was  in  said  store  she  purchased 
and  paid  for  a  certain  umbrella  the  sum  of  one  dollar,  and  that  said 
umbrella  was  delivered  to  her;  that  on  the  same  day,  while  the  plain- 
tiff was  legally  and  lawfully  in  said  store  of  defendant,  situated  in 
the  borough  of  Manhattan,  city  of  New  York,  as  aforesaid,  one  of  the 
agents  or  servants  of  said  defendant  illegally  and  unlawfully  arrested 
thia  plaintiff,  charging  her  with  stealing  the  said  umbrella,  and 
brought  her  to  the  office  of  the  superintendent  of  said  defendant,  who 
illegally  and  unlawfully  restrained,  detained,  and  imprisoned  her  for 
the  space  of  two  hours,  prevented  her  from  leaving  said  establish- 
ment, and  refused  to  permit  or  allow  her  to  depart  therefrom.    The 
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objection  raised  to  this  pleading  on  the  part  of  the  appellant  is  that 
it  does  not  aver  that  the  illegal  arrest  was  made  by  the  agent  or 
servant  of  the  defendant  while  engaged  in  his  business  or  within  the 
scope  of  his  employment. 

Reliance  is  placed  on  the  case  of  Mali  v.  Lord,  39  N.  T.  381,  a  case 
very  similar  in  its  facts  to  the  one  at  bar,  but  we  are  of  opinion  that 
in  the  liberal  roles  of  pleading  now  in  nse  this  case  is  not  an  au- 
thority for  sustaining  a  demurrer  to  the  complaint  in  this  action.  In 
the  case  cited,  the  question  did  not  come  up  on  demurrer,  but  upon 
appeal  from  a  judgment  in  favor  of  the  plaintiff;  and  the  decision 
was  based  upon  the  fact  that  "the  plaintiff  having,  at  the  time  of 
resting,  given  no  evidence  connecting  the  defendants  with  the  clerk 
and  superintendent,  except  their  employment  by  the  former,  the 
motion  of  defendants  for  a  dismissal  of  the  complaint  should  have 
been  granted."  It  was  also  said  that  "the  master  would  not,  if  pres- 
ent, be  justified  in  arresting,  detaining,  and  searching  a  person  upon 
suspicion,  however  strong,  of  having  stolen  his  goods  and  secreted 
them  upon  his  person.  The  authority  of  the  defendants  to  the 
superintendent  could  not,  therefore,  be  implied  from  his  emplojnnent."' 
The  question  decided  then  was  not  that  there  was  any  defect  in 
the  pleadings,  but  that  the  plaintiff  had  failed  to  show  a  condition  of 
facts  from  which  the  inference  could  be  drawn  that  the  defendants 
had  authorized  the  conduct  of  the  clerk  and  superintendent  in  detain- 
ing and  searching  the  plaintiff.  The  rule  is  laid  down  in  Mott  v.  Ice 
Co.,  73  N.  Y.  543,  550,  that  when  the  defense  is  that  the  wrongful 
act  was  not  within  the  general  'scope  of  the  servant's  employment, 
and  so  not  within  the  express  or  implied  authorization  of  the  master,, 
it  is  for  the  court  to  pass  upon  the  competency  of  the  evidence,  and 
for  the  jury  to  give  effect  to  it.  This  action  is  brought  against  the 
proprietor  of  the  store.  He  is  charged  with  false  imprisonment, 
through  the  conduct  of  his  agent  or  servant  while  acting  in  the  em- 
ploy of  the  defendant.  The  alleged  false  imprisonment  took  place 
in  the  store  of  the  defendant,  while  the  plaintiff  was  lawfully  present. 
It  had  the  sanction  of  the  defendant's  superintendent,  who  took  part 
in  the  transaction,  and  it  is  a  subject  for  inquiry  on  the  part  of  the 
court  at  the  trial  of  the  action  how  far  the  defendant  was  responsible 
for  such  conduct.  The  trend  of  authority  is  in  the  direction  of  hold- 
ing the  master  to  a  higher  degree  of  responsibility  for  the  conduct 
of  servants  towards  third  persons,  while  such  servants  are  in  the  ap- 
parent discharge  of  the  duties  imposed  by  their  employment.  In 
some  cases,  where  the  existence  of  an  authority  in  the  servant  to  do- 
a  particular  act  is  in  controversy,  and  the  authority  is  sought  to  be 
established  by  inferences  and  implications,  it  may  be  a  material  cir- 
ciuistance  bearing  upon  the  nonexistence  of  the  authority  sought  to 
be  implied  that  the  act  was  one  which  the  master  could  not  do  himself 
without  a  violation  of  law.  But  this  fact  would  not  be  decisive 
(Hoffman  v.  Railroad  Co.,  87  N.  T.  25,  31);  and  the  question  is  one 
of  proof  rather  than  of  pleading,  where  the  complaint  shows  a  condi- 
tion of  facts  which  opens  the  way  to  the  admission  of  evidence.  In 
the  complaint  now  before  the  court  it  is  alleged  that  the  imprison- 
ment was  effected  by  the  agent  or  servant  of  the  defendant,  and  we 
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Are  of  opinion  that  the  allegation  is  broad  enough  to  admit  of  proof 
AS  to  the  actual  relations  existing  between  the  parties,  and  to  deter- 
mine from  the  evidence  whether  the  agent  or  servant  was  acting  for 
the  defendant  in  detaining  and  searching  the  plaintiff  in  the  defend- 
ant's store.  The  better  rule  appears  to  be  that  while  the  master  is 
not  responsible  for  the  willlul  wrong  of  the  servant,  not  done  with 
a  view  to  the  master's  service  or  for  the  purpose  of  executing  his  or- 
ders, if  the  servant  is  authorized  to  use  force  against  another,  when 
necessary,  in  executing  his  master's  orders,  and  if,  while  executing 
such  orders,  through  misconduct  or  violence  of  temper,  the  servant 
ases  more  force  than  is  necessary,  the  master  is  liable.  So,  if  the 
master  puts  the  servant  in  a  place  of  trust  or  responsibility,  or  com- 
mits to  him  the  management  of  his  business  or  the  care  of  his  prop- 
erty, he  is  justly  held  responsible  when  the  servant,  through  lack  of 
judgment  or  discretion,  or  from  infirmity  of  temper,  or  under  the 
influence  of  passion  aroused  by  the  circumstances  and  the  occasion, 
goes  beyond  the  strict  line  of  his  duty  or  authority,  and  inflicts  an 
unjustifiable  injury  upon  another.  Cohen  v.  Railroad  Co.,  69  N.  Y. 
170,  173,  and  authority  there  cited;  Hoffman  v.  Railroad  Co.,  supra, 
and  authorities  cited;  Lynch  v.  Railroad  Co.,  90  N.  Y.  77,  86;  Ochsen- 
bein  v.  Shapley,  85  N.  Y.  214,  220;  Palmeri  v.  Railway  Co.,  133  N.  Y. 
261,  266,  30  N.  E.  1001,  16  L.  R.  A.  136.  We  are  clearly  of  opinion 
that,  under  the  rule  quoted  above,  the  complaint  does  state  facts 
sufficient  to  constitute  a  cause  of  action;  that  the  allegation  of  false 
imprisonment  through  the  conduct  of  the  defendant's  agent  or  serv- 
ant is  good  if  the  plaintiff,  on  the  trial,  is  able  to  establish  that  the 
person  or  persons  so  detaining  and  imprisoning  her  were  in  fact  the 
agents  or  servants  of  the  defendant  in  the  particular  transaction; 
and  upon  this  point  the  rule  is  laid  down  in  the  leading  case  of 
Rounds  V.  Railroad  Co.,  64  N.  Y.  129,  137,  that: 

"It  the  aui8ter,  when  sued  for  an  Injury  resulting  from  tbe  tortious  act  of 
bis  servant  while  apparently  engaged  In  executing  his  orders,  claims  exemp- 
tion upon  the  ground  that  the  servant  was  In  fact  pursuing  his  own  purposes, 
without  reference  to  his  master's  business,  and  was  acting  maliciously  and 
willfully,  it  must  ordinarily  be  left  to  the  Jury  to  determine  this  Issue  upon  a 
-consideration  of  all  the  facts  and  circumstances  proved." 

We  find  no  inconsistency  with  this  doctrine  either  in  the  case  of 
Penny  v.  Railroad  Co.,  34  App,  Div.  10,  53  N.  Y.  Supp.  1043,  or  in 
Fisher  v.  Jockey  Club,  50  App.  Div.  446,  64  N.  Y.  Supp.  69,  but  on  the 
contrary,  in  so  far  as  they  have  any  analogy  to  the  present  case,  they 
are  in  harmony  with  the  result  which  we  have  reached,  and  which  de- 
mands an  affirmance  of  the  interlocutory  judgment. 

The  interlocutory  judgment  appealed  from  should  be  afiSrmed,  with 
«ostB.    All  concur. 
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(M  UlM.  Bep.  BIB.) 

HIRTBNSTBIN  T.  FABRELL.  ' 

<8npreme  Court,  Appellate  Term.    April  22,  1901.) 

1.  Apfkaii— WBiaar  of  Btidbncb. 

Qnestloiu  inrolTlng  only  the  freight  of  eTidence  will  not  be  reviewed 
on  appeal. 

H  Injury  to  Tbkaht— Dbfbctiyb  DuMB-WAtTER. 

Where  a  tenant  was  Injured  by  the  falling  of  a  dumb-'walter,  and  the 
landlord's  agent  had  been  notified  of  Its  condition,  and  the  wheel  on 
which  It  worked  was  found,  after  the  accident,  to  be  worn  and  rusty 
at  the  place  where  the  break  occurred.  It  was  not  error  to  refuse  to  dis- 
miss the  tenant's  action  on  the  ground  that  no  detect  or  notice  thereof 
was  shown. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Fannie  Hirtenstein  against  John  Farrell,  impleaded  with 
James  McClenahan.  From  a  judgment  of  the  general  term  (68  N.  Y. 
8.  1140)  affirming  a  judgment  in  favor  of  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendant  appeals.    Aflirmed. 

Argued  before  BISCHOFF,  P.  J,,  and  CLARKE  and  LEVEN- 
TRITT,  JJ. 

McGrea,  Somerville  &  Taylor,  for  appellant. 
M.  Cukor,  for  respondent 

PER  CURIAM.  This  action  is  brought  to  recover  damages  for  per- 
sonal injuries  to  plaintiff,  a  tenant  in  defendant's  apartment  house, 
while  operating  a  dumb-waiter  supplied  for  the  use  and  convenience 
of  the  tenants.  Plaintiff,  with  the  assistance  of  her  little  daughter, 
who  stood  at  the  base  of  the  shaft,  was  lowering  the  dumb-waiter, 
when  it  fell  violently  to  the  bottom  of  the  shaft.  A  piece  of  the  iron 
carrying  wheel  fell  down  the  shaft,  striking  plaintiff  on  the  head, 
causing  the  injury  complained  of.  After  the  accident  the  wheel  was 
examined,  found  to  be  broken,  and  at  the  place  of  the  break  "worn 
and  rusty."  It  was  contended  at  the  trial  by  plaintiff  that  the  break- 
ing of  the  wheel  caused  the  elevator  to  fall,  while  defendant  claimed 
that  the  little  child  let  the  dumb-waiter  drop,  which  caused  the  coun- 
terweight to  violently  strike  the  wheel,  and  caused  the  break.  All 
such  questions  have  been  resolved  in  favor  of  plaintiff  by  the  verdict 
of  the  jury,  and  its  affirmance  by  the  general  term.  We  will  not  con- 
sider questions  involving  the  weight  of  evidence.  The  sole  question 
before  ua  arises  from  the  exception  taken  to  the  refusal  to  dismiss  the 
complaint  upon  the  ground  that  there  was  no  defect  shown  to  have 
existed  at  the  time  of  the  accident,  or  at  any  time  prior  thereto,  in 
the  carrying  wheel  of  the  dumb-waiter,  a  piece  of  which  struck  the 
plaintiff,  and  that  no  notice  of  any  such  defect  was  shown  to  have 
been  given  to  the  landlord,  directly  or  constnictively.  The  dutj  of 
landlords  to  tenants  in  regard  to  dumb-waiters  has  been  defined  by 
the  appellate  division  in  Sellers  v.  Dempsey,  26  App.  Div.  22,  49  N. 
Y.  Supp.  765,  to  be  "the  exercise  of  ordinary  care  and  prudence, 
•  *  •  which  included  the  duty  of  maintaining  the  property  in  such 
reasonable  repair  and  good  condition  as  a  person  of  ordinary  care  and 
prudence  would  exercise  with  reference  to  the  uses  of  the  property. 
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and  the  circomstancefl  ander  which  it  was  enjojed  and  nsed  by  the 
tenants.  *  *  *  If  the  appliance  fell  into  bad  condition,  the  doty 
to  repair  or  make  it  safe  arose  when  notice  of  its  condition  was  given 
or  might  be  imparted  to  the  defendant."  It  being  in  evidence  in  this 
case  that  the  dumb-waiter  had  been  repeatedly  out  of  order,  and  that 
defendant's  agent,  the  janitress,  had  had  her  attention  called  to  this, 
and  especially  to  the  machinery  and  carrying  wheel  which  broke,  and 
that  when  the  carrying  wheel  was  examined,  shortly  after  the  acci- 
dent, it  was  found  worn  and  rusted  at  the  place  of  the  break,  we  can- 
not say,  as  matter  of  law,  that  error  was  committed  in  refusing  to 
dismiss.  It  seems  a  case  eminently  requiring  submission  to  the  jury. 
Judgment  affirmed,  with  costs. 


FOT  V.  WESTCHESTER  COUNTT. 

.  (Supreme  Court,  Appellate  Division,  Second  Department    April  19,  1001.) 

OocBTiEB— Election  or  Rembdies— Subuission  of  Claims. 

Where  a  surgeon  entitled  to  compensation  from  a  county  for  post 
mortem  examinations,  as  provided  by  Laws  1873,  c.  838,  t  2,  as  amended 
by  Laws  1874,  c.  535,  (  2,  submits  his  claim  to  audit,  and  It  Is  audited 
and  allowed  In  part  and  rejected  In  part,  such  audit  Is  final,  and  la  re- 
viewable only  by  certiorari;  and  he  cannot  thereafter  sue  the  county  for 
the  entire  dalm,  as  If  no  audit  had  been  made. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Michael  H.  Poy  against  the  county  of  Westchester. 
From  a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWAKD,  EOESCH- 
BEKG,  JENKS,  and  SEWELL,  JJ. 

Joseph  F,  Daly,  for  appellant. 

J.  Addison  Young,  for  respondent. 

GOODRICH,  P.  J.  The  complaint  alleges  that  the  plaintiff  per- 
formed services  as  a  physician  and  surgeon  in  making  post  mortem 
examinations  at  inquests  and  examinations  held  by  the  coroners  in 
the  county  of  Westchester,  and  at  their  request;  that  the  defendant 
agreed  to  pay  for  each  examination  |20;  and  tliat  the  defendant  "au- 
dited and  allowed  for  each  of  said  post  mortem  examinations  the  sum 
of  ten  dollars,  which  the  plaintiff  refused  and  still  refuses  to  receive, 
for  the  reason  that  it  isn't  the  value  of  such  service."  The  defendant 
demurs,  on  the  gronnd  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  court  at  special  term  sus- 
tained the  demurrer,  and  the  plaintiff  appeals. 

The  plaintiffs  services  were  rendered  pursuant  to  the  provisions  of 
section  2,  c.  8.S3,  of  the  Laws  of  1873,  as  amended  by  chapter  535  of 
the  Laws  of  1874,  which  reads  as  follows: 

"Sec.  2.  A  coroner  shall  have  power,  when  necessary,  to  employ  not  more 
than  two  competent  surpeons  to  make  post-mortem  examinations  and  dissec- 
tions and  to  testify  to  the  same,  the  compensation  thereof  to  be  a  county 
charge." 
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The  demurrer  raises  the  questloii  whether  an  action  can  be  main- 
tained against  a  county,  eo  nomine,  upon  such  a  claim,  which  has  been 
submitted  to  audit,  and  has  been  audited  and  allowed  in  part  and  re- 
jected in  part.  In  Kennedy  v.  Queens  Co.,  47  App.  Div.  250,  62  N.  Y. 
Supp.  276,  we  held  that  a  claimant,  such  as  the  plaintiff  therein  was, 
had  his  option  of  two  remedies, — either  audit  and  voluntary  payment, 
and,  if  necessary,  compulsory  audit  by  mandamus  or  review  of  the 
proceedings  of  audit  by  certiorari,  or  an  action  directly  against  the 
county.  This  was  quite  diiferent  from  holding  that  a  claimant  on 
quantum  meruit,  having  exercised  his  ofition  of  remedies  by  selecting 
the  remedy  of  audit,  can  disregard  and  reject  the  audit,  which  merely 
reduces  his  valuation  of  his  personal  services,  and  allows  therefor  a 
sum  which  the  auditing  authority  declares  to  be  the  proper  valuation, 
and  can  sue  the  county  for  the  entire  amount  of  his  claim.  Yet  that 
is  what  the  plaintiff  demands  by  the  present  action.  We  distinctly 
held  in  People  v.  Westchester  Ck).,  57  App.  Div.  135,  67  N.  Y.  Supp. 
981,  following  People  v.  Board  of  Apportionment  and  Audit,  52  N. 
Y.  224,  and  People  v.  Barnes,  114  N.  Y.  317,  20  N.  E,  609,  21  N.  E. 
739,  that  where  an  auditing  board  has  received  a  claim,  and  acted  by 
allowance  in  part  and  rejection  in  part,  there  was  an  audit,  and  that 
this  act  was  final.  That  was  a  case  where  there  were  items  of  an  ac- 
count, some  of  which  were  rejected  and  some  allowed.  The  present 
action  is  still  stronger,  as  each  item  of  an  entire  claim  for  personal 
services  was  audited  and  allowed,  but  the  amount  of  each  item  was 
reduced.  Such  an  audit  is  final,  and  reviewable  only  by  certiorari, 
and  the  plaintiff,  having  elected  an  audit  as  his  remedy,  cannot 
thereafter  maintain  his  action  as  if  no  audit  had  been  had.  The  de- 
mnrrer  was  properly  sustained,  and  the  judgment  should  be  afflnned. 

Judgment  affirmed,  with  costs.    All  concur. 


(34  Misc.  Rep.  623.) 

HAAN  y.  METROPOLITAN  ST.  RT.  CO. 

(Supreme  Court,  Appellate  Term.    April  16,  1901.) 

L  BviDKNCK — Expert  Testimony — Sufficibnt  Foundation. 

In  an  action  for  damages  for  injuries  to  a  wagon,  where  it  was  shown 
that  plaintiff  had  bought  four  wagons,  and  sold  some,  during  eight  years 
devoted  to  a  business  which  required  continual  use  of  a  wagon,  there  was 
sufficient  proof  that  he  possessed  knowledge  of  the  value  of  wagons,  so 
that  his  opinion  as  to  the  value  of  the  wagon  injured  was  admissible  as 
expert  testimony. 

It  Samb — Valck  op  Wagon— Opiwion  op  WHEKr.wRiGHT— Hbarsat. 

In  an  action  to  recover  damages  for  injuries  to  a  wagon,  evidence  that 
a  wheelwright  told  plaintiff  that  the  wagon  could  not  be  repaired  was  not 
objectionable  as  hearsay,  but  was  competent  proof  of  a  material  fact, 
when  introduced  for  the  purpose  of  showing  that  plaintiff  did  not  act  Im- 
providently  in  selling  the  wagon  for  a  nominal  sum. 

Appeal  from  municipal  court  of  city  of  New  York,  Fifth  district. 

Action  by  David  Haan  against  the  Metropolitan  Street-Railway 
Company.  From  a  judgment  of  the  New  York  Fifth  district  muni- 
cipal court  in  favor  of  plaintifif,  defendant  appeals.    AfQrmed. 
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Argued  before  BISGHOFF,  P.  J.,  and  CLARKE  and  LEVEN- 
TKITT,  JJ. 

G.  Glenn  Worden,  for  appellant. 
David  W.  Bockmore,  for  respondent. 

BISCHOPP,  P.  J.  The  single  qaestion  presented  upon  this  appeal 
relates  to  the  sufficiency  of  the  evidence  given  to  prove  the  amount  of 
damage  sustained  by  tiie  plaintiff  through  the  injury  caused  to  his 
wagon  by  the  collision  described.  The  defendant  adduced  no  proof 
upon  the  subject,  and  there  is  therefore  no  question  as  to  the  weight 
of  evidence  touching  this  point,  if  the  plaintiff's  evidence  is  to  be 
viewed  as  sufficient  in  law  to  support  the  recovery.  Evidence  of  the 
price  paid  for  the  wagon  was  some  proof  of  its  value,  if  fortified  by 
other  evidence  of  the  reasonableness  of  the  payment,  and,  to  show  the 
reasonable  value,  the  plaintiff  was  permitted  to  give  his  opinion,  after 
preliminary  proof  to  the  effect  that  he  bad  bought  four  wagons,  and 
had  sold  some,  during  eight  years  devoted  to  a  business  which  called 
for  the  continual  use  of  a  wagon.  We  cannot  say,  as  matter  of  law, 
that  this  preliminary  proof  was  insufficient  to  show  the  possession  of 
some  actual  knowledge  by  the  plaintiff  as  to  the  value  of  wagons  of 
this  kind,  and  the  reception  of  his  opinion  cannot  be  viewed  as 
erroneous  under  the  circumstances.  Haas  v.  Green,  7  Misc.  Kep.  180, 
27  N.  Y.  Smpp.  347.  Cross-examination  might  have  weakened  this 
prima  facie  proof,  and  better  expert  opinion  might  have  overthrown 
it;  but,  upon  the  state  of  the  record,  we  must  hold  that  the  justice's 
finding  of  damage  is  unassailable. 

There  was  no  error  in  the  refusal  to  strike  out  the  plaintiff's  testi- 
mony as  to  what  had  been  told  him  by  the  wheelwright  when  inspect- 
ing the  wagon  with  a  view  to  repairs.  The  fact  that  the  wheelwright 
advised  the  plaintiff  that  the  wagon  could  npt  be  repaired  was  some 
evidence  that  he  did  not  act  improvidently  or  carelessly  when  selling 
it  for  a  nominal  sum.  In  this  aspect  the  evidence  was  not  hearsay, 
but  proof  of  a  fact,  and  we  cannot  assume  that  the  justice  gave  it 
consideration  to  any  greater  extent  than  it  was  competent. 

Judgment  affirmed,  with  costs.    All  concur. 


(34  Misc.  Rep.  54C.) 

IRELAND  ▼.  HYDE  et  A 

(Supreme  Oourt,  Appellate  Term.    April  16,  1901.) 

1.  Modification  op  Lease. 

An  agreement  that  rent  for  the  month  In  which  a  fire  occurred  ahoold 
be  apportioned,  and  no  rent  charged  until  the  premises  were  restored  to 
their  original  condition,  In  consideration  of  defendants  renialnlng  therein 
after  suitable  repairs,  was  based  on  a  sufficient  consideration. 

2.  Same— Landlord's  Agent— Authority. 

Where  a  landlord's  agent  was  the  general  manager  of  his  atTalra,  and 
leased  premises  under  a  monthly  tenancy,  he  had  authority  to  modify 
such  lease  after  a  fire  by  agreeing  that  In  consideration  of  the  tenants 
remaining  In  the  premises  after  repairs,  no  rent  should  be  charged  until 
the  premises  were  restored  to  their  original  condition. 
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Appeal  from  mnnicipal  court,  borough  of  Manhattan,  Eighth  dis- 
trict. 

Action  by  John  De  0.  Ireland  against  Harry  W.  Hyde  and  another. 
From  a  judgment  in  favor  of  defendants,  plaintiff  appeals.    AflSnned. 

Argued  before  BISCHOFF,  P.  J.,  and  CLABKE  and  LEVE£N- 
TRITT,  JJ. 

Henry  Goldstein,  for  appellant 
George  C.  Coffin,  for  respondents. 

LEVENTRITT,  J.  This  judgment  must  be  affirmed.  All  bat  one 
of  the  questions  argued  by  the  appellant  are  disposed  of  by  the  find- 
ing of  fact  of  the  justice  below.  The  action  was  for  three  months' 
rent  under  a  monthly  tenancy  at  a  stipulated  rental  The  defense 
was  that,  as  a  result  of  a  fire,  access  to  the  premises  occupied  by  the 
defendants  was  made  diflScuIt,  seriously  interfering  with  the  conduct 
of  their  business,  *and  that,  as  a  consideration  of  their  remaining  in 
the  premises  after  suitable  repairs  bad  been  made,  it  was  agreed  that 
the  rent  for  the  month  in  which  the  fire  occurred  should  be  appor- 
tioned, and  that  no  rent  should  be  charged  until  the  premises  should 
have  been  restored  to  the  original  condition.  There  thus  being  valid 
consideration  for  the  modification  of  the  terms  of-the  original  letting, 
and  the  justice  having  seen  fit  to  give  credence  to  the  defendants' 
version  of  the  agreement,  his  finding  of  fact  should  be  accepted,  in- 
asmuch as  there  is  nothing  in  the  record  to  establish  that  injustice  has 
been  done.  It  has  been  held  too  often  to  need  citation  of  authority 
that  an  appellate  court  will  not  disturb  the  decision  of  a  trial  justice 
who  had  the  parties  before  him,  and  who  was  presumably  better  able 
to  judge  of  the  credibility  to  be  accorded  to  the  several  versions  of  a 
transaction,  merely  because  it  might  have  reached  a  different  conclu- 
sion on  a  reading  of  the  evidence. 

The  appellant  also  urges  the  proposition  that  an  agent  to  collect 
rents  has  no  power  to  alter  or  vary  the  terms  of  the  original  hiring 
or  letting,  either  as  to  rent  or  tenure.  This  is  unquestionably  the 
rule  in  the  case  of  an  agent  with  special  and  limited  authority  to  col- 
lect rent.  Davidson  v.  Blumor.  7  Daly,  205;  Fleming  v.  Eyan,  9  Misc. 
Rep.  496,  30  N.  Y.  Supp.  224.  But  plaintiff's  agent  was  a  general,  not 
a  special,  one.  According  to  the  testimony  adduced  on  behalf  of  the 
plaintiff,  the  agent  was  the  "general  manager"  of  his  affairs,  and  fixed 
the  terms  of  the  original  letting.  On  this  evidence  it  must  be  held 
that  his  representative  had  full  authority  to  make  the  new  agree- 
ment which  the  finding  establishes  to  have  been  made  in  fact 

Judgment  affirmed,  with  costs.    All  concur. 
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ROBINSON  T.  METROPOLITAN  ST.  RY.  CO. 

(Sm)reme  C!onrt,  Appellate  Term.    April  22,  18G1.) 

Ca*bibb8— Injurt  to  Fassbkobb— Husband  ahd   Wife— DAMAeKa— Loss  of 
WwK'8  Earninos— MbdicaIj  Expenses. 

In  an  action  by  a  husband  against  a  carrier  for  Injury  to  bis  wife  from 
the  premature  starting  of  a  car  she  was  attempting  to  board,  the  husband 
is  entitled  to  recover  for  loss  of  his  wife's  earnings  and  tor  medical  ex- 
penses furnished. 

Appeal  from  municipal  conrt  of  city  of  New  York,  First  district. 

Action  bj  Walter  Bobinson  against  the  Metropolitan  Street-Kail- 
way  Company.  From  a  judgment  of  the  New  York  City  municipal 
court  in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  BISCHOFF,  P.  J.,  and  CLARKE  and  LEVEN- 
TEITT,  JJ. 

.     G.  Glenn  Worden,  for  appellant. 
J.  M.  Birnbanm,  for  respondent. 

BISCHOFF,  P.  J.  The  appellant  produced  no  evidence,  and  the 
record  discloses  no  exceptions,  other  than  those  taken  to  the  denial 
of  the  motion  for  the  dismissal  of  the  complaint,  and  to  tiie  refusal  to 
withdraw  from  the  jury  the  claim  for  loss  of  earnings  and  expense  in- 
curred for  medical  attendance.  The  evidence  amply  supports  the 
cause  of  action  for  negligence,  based  upon  the  act  of  the  defendant  in 
causing  its  car  to  be  started  while  the  plaintiff's  wife  was  attempting 
to  board  it,  after  it  had  come  to  a  stop  for  the  purpose.  The  circum- 
stances negative  the  presence  of  contributory  negligence  sufiQciently 
for  the  finding  of  the  jury,  and,  upon  the  record,  the  plaintiff  was 
properly  allowed  to  recover  for  the  loss  of  his  wife's  earnings  and  for 
medical  expenses.  From  our  examination  of  the  case,  we  conclude 
that  the  appeal  is  without  merit,  and  that  argument  is  wholly  unnec- 
essary to  sustain  the  judgment;,  in  assailing  which  the  appellant  has 
deemed  it  inexpedient  to  submit  a  brief. 

Judgment  afBrmed,  with  costs.    All  concnr* 


(Oi  Misc.  Rep.  625.) 

BANNER  V.   D'AUBT. 

(Supreme  Court,  Appellate  Term.    April  22,  1001.) 

Attobhbt  and  Client— Monet  Recbiteo— Demand— Nonsuit. 

Where,  In  an  action  to  recover  money  lawfully  received  by  an  attorney 
for  a  client,  plaintiff  presents  no  proof  of  any  demand  made,  be  is  prop- 
erly nonsuited. 

Appeal  from  municipal  court  of  city  of  New  York,  Tenth  district. 

Action  by  Peter  Banner  against  Louis  J.  D'Auby.  From  a  judg- 
ment dismissing  his  complaint  for  failure  of  proof,  {daintiff  appeals. 
Affirmed. 

Argued  before  BISCHOFF,  P.  J,,  and  CLARKE  and  LEVEN- 
TRITT,  JJ. 
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Wales  p.  Severance,  for  appellant 
Louie  A.  Gould,  for  respondent. 

BISCHOPF,  P.  J.  The  action  is  to  recover  money  In  the  hands  of 
the  defendant,  received  by  him,  as  attorney  at  law,  when  engaged  ki 
collecting  certain  claims  for  the  plaintiff's  assignor,  and  which  money 
he  had  failed  to  pay  over  after  demand.  Apparently  the  complaant 
is  framed  in  assumpsit,  and  does  not  proceed  for  tort,  bnt,  whether 
the  action  is  to  be  treated  as  for  conversion,  or  for  money  had  and 
received,  proof  of  a  demand  was  essential  to  the  plaintiff's  case,  and 
the  making  of  the  demand  was  placed  in  issue  by  the  answer.  Admit- 
tedly, the  original  receipt  of  the  money  by  the  defendant  was  lawful. 
Therefore,  without  a  demand,  there  can  be  no  conversion,  and  a  de- 
mand must  be  made  before  an  action  may  be  maintained  to  recover 
moneys  of  the  client  alleged  to  be  in  the  hands  of  the  attorney. 
Orinnell  v.  Sherman  (Sup.)  14  N.  Y.  Supp.  544. 

In  the  absence  of  the  slightest  proof  that  any  demand  was  made, 
the  plaintiff  was  properly  nonsuited,  and  the  judgment  must  be  af- 
firmed, with  costs.   All  concur. 


BERNSTEIN  v.  HOLTZ. 

(Supreme  Court,  Appellate  Term.    April  22,  1901.) 

Sales— Action  fok  Pbick— Evidknck— Matehiawty. 

Where  the  issue  was  whether  defendant  had  directed  goods  to  be  deliv- 
ered on  his  credit  to  another,  and  plaintiff's  evidence  that  defendant 
had  made  payments  on  account  of  the  goods  In  cash  was  contradicted  by 
defendant,  who  testified  that  he  never  paid  his  bills  except  by  checli, 
there  was  no  error  in  excluding  his  check  books,  offered  to  corroborate 
his  testimony,  since  the  fact  that  he  drew  checks  in  payment  of  his  bills 
had  no  bearing  on  the  question  whether,  in  a  particular  instance,  be 
did  or  did  not  pay  cash. 

Appeal  from  municipal  court,  city  of  New  York,  Second  district 

Action  by  Isaac  Bernstein  against  William  Holtz.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  BISCHOFF,  P.  J.,  and  CLARKE  and  LEVEN- 
TBITT,  JJ. 

Levy  &  Myer,  for  appellant. 

Aaron  Morris,  for  respondent 

BISCHOFF,  P.  J.  The  issue  was  whether  the  defendant  was  the 
proprietor  of  the  store  at  which  his  meeting  with  plaintiff's  assignor 
took  place,  and  whether  he  did  in  fact  direct  the  latter  to  deliver 
£oods,  upon  his  credit,  to  that  place,  at  the  order  of  his  relative,  La'ski. 
Upon  this  issue  the  affirmative  was  supported  by  the  testunony  of 
Laski  and  of  the  plaintiff's  assignor,  and  there  are  no  extraneous  cir- 
cumstances whatever  from  which  the  court  should  necessarily  infer 
that  the  defendant's  denial  was  more  probably  true.  There  was  no 
error  in  the  exclusion  of  the  defendant's  check  books,  offered  in  evi- 
dence to  corroborate  his  testimony  that  he  never  paid  his  business 
expenses  except  by  check;  this  testimony  being  opposed  to  the  state- 
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ment  of  the  plaintifTs  assignor  that  the  defendant  had  made  pay- 
ments, on  account  of  the  goods,  in  cash.  Certainly,  the  fact  that  the 
defendant  drew  checks  in  payment  of  his  bills,  to  whateyer  number, 
could  not  bear  upon  the  question  whether,  in  a  particular  instance, 
he  did  or  did  not  pay  cash. 
The  judgment  should  be  afiBrmed,  with  costs.     All  concnr. 


ROSENTHAL  T.  COHIOT. 

(Supreme  Court,  Appellate  Term.    April  16,  1901.) 

AmAi<— FmniNos— C0Nci.U8rvENB8s. 

A  finding  of  fact  on  conflicting  evidence  will  not  be  reviewed. 

Appeal  from  municipal  court,  city  of  New  York,  Seventh  district. 

Action  by  Max  Bosenthal  against  Henry  Cohen.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  BISOHOFF,  P.  J.,  and  GLASKE  and  LEVEN- 
TRITT,  JJ. 

Phillips  &  Rippe,  for  appellant. 
Arthur  Furber,  for  respondent. 

BISCHOFF,  P.  J.  The  plaintiffs  testimony  shows  the  making  of 
the  lease,  and,  while  the  defendant  contradicted  him,  the  preponder- 
ance of  the  evidence  was  readily  to  be  found  with  the  plaintiff  if 
the  justice,  after  observing  the  demeanor  of  the  two  opposing  witness- 
es, was  impressed  with  the  better  credibility  of  that  party.  The 
check  produced  by  the  defendant  to  support  his  claim  of  payment  was 
drawn  in  an  amount  which  does  not  correspond  with  the  rent  thus 
asserted  to  have  been  paid,  and  the  probabilities  are  certainly  not 
against  the  plaintiff's  testimony  that  this  check  was  in  payment  of 
an  indebtedness  upon  other  transactions  which  admittedly  took  place 
between  the  parties.  The  finding  of  the  justice  upon  this  simple 
conflict  of  fact  presents  nothing  for  this  court  to  review. 

Judgment  affirmed,  with  costs.    All  concur. 


ZARKOWSKI   V.   SOHROEDBR. 
(Supreme  Court,  Appellate  Division.   Second  Department    April   19,   1901.) 

1.     BnBMITTKD    CONTROVERBT  —  AGREED     FaCT8—  IbBUITICIENCT — M0BTaA(]B8 — 

Tins  or  Maturity. 

A  controversy  as  tb  whether  or  not  the  title  to  certain  real  estate  was 
clear  was  submitted  on  an  agreed  statement  of  facts,  which  averred  that 
defendant  bought  at  a  foreclosure  sale,  where  the  right  of  the  plaintiff 
In  foreclosure  was  doubtful  because  he  took  the  mortgage  with  Icnowledge 
that  his  assignor  tool^  the  same  subject  to  an  express  trust,  and,  further, 
that  the  mortgage  had  been  due  for  over  20  years,  with  no  proof  of  pay- 
ment of  principal  or  Interest.  Defendant  claimed  that  the  assfgnment 
to  the  plaintiff  In  foreclosure  expressed  the  consideration  of  a  certain 
ram.  "the  face  value  of  said  mortgage,"  and  that  the  receipt  of  this  sum 
terminated  the  trust.    There  was  no  statement  as  to  when  the  mortgage 
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matured,  nor  the  amount  for  which  It  was  given.  Held,  that  the  state- 
ment of  facts  was  insufficient  to  enable  the  court  to  render  Intelligent 
Judgment,  and  hence  the  submission  should  be  dismissed. 

8,  Same— Judgment. 

Under  Code  Civ.  Proe.  f  1280,  providing  that,  after  a  controversy  has 
been  submitted  on  an  agreed  statement  of  tacts,  it  is  thencefoitb  an 
action,  a  submitted  controversy,  which  provides  that  In  case  of  a  decision 
for  the  plaintiff  he  shall  have  Judgment,  but  in  case  of  decision  for  de- 
fendant the  parties  "shall  be  left  in  their  present  condition,"  is  defective, 
because  not  providing  for  Judgment  for  defendant,  and  should,  therefore, 
be  dismissed. 

Submitted  controvei*87  bj  Stanislavr  Zarkoweki  against  Sophia  L. 
fichi^ocdcr     DisniiBScd 

Argued"  before  GOOUKICH,  P.  J.,  and  WOODWARD,  HIBSCH- 
BEBQ,  JENKS,  and  SEWELL,  JJ. 

Panl  Hellinger,  for  plaintiff. 
Fred  L.  Gross,  for  defendant. 

HIESCHBERG,  J.  The  controversy  Is  In  relation  to  the  title  to 
real  estate  which  the  defendant'  has  conveyed  to  the  plaintiff.  The 
submission  provides  that,  if  the  title  is  not  clear,  the  plaintiff  shall 
have  judgment  for  damages  and  other  appropriate  relief;  while,  if  the 
title  is  found  to  be  clear,  the  parties  shall  "]ie  left  in  their  present 
condition.*'  The  submission  is  defective  as  to  facts.  The  defendant 
acquired  by  purchase  at  a  foreclosure  sale,  the  mortgage  foreclosed 
probably  being  a  purchase-money  mortgage  executed  to  Joseph  E.  Van 
Mater,  August  7,  1869.  At  all  events,  the  submission  states  that  the 
complaint  in  the  action  ''shows"  this  mortgage,  and  no  other  mort- 
gage is  referred  to;  but  there  is  no  statement  showing  what  the  ac- 
tion was  brought  for.  Assuming  that  this  is  the  mortgage  foreclosed, 
it  appears  that  it  was  assigned  March  80,  1870,  to  James  E.  Mallorj 
and  Wilson  H.  Blackwell,  by  an  instrument  also  assigning  12  other 
mortgages  in  trust  to  collect  the  interest  and  principal,  and  pay  over 
all  moneys  to  Joshua  B.  Washburn  on  account  of  |:M,2€0  owed  by 
Van  Mater  to  Washburn.  The  mortgage  was  thereafter  assigned  by 
these  assignees  to  one  Von  Oehsen,  and  by  him  to  Andrew  J.  Smith, 
the  plaintiff  in  the  foreclosure  suit.  The  plaintiff  claims  that  the  as- 
signment to  Mallory  and  Blackwell  was  coupled  with  an  express  trust, 
of  which  their  assignee  was  aware,  and  to  which  he  took  subject,  and 
that  the  rights  of  the  cestui  que  trust  are  an  outstanding  cloud  on  the 
title.  He  further  claims  that  the  evidence  was  insufficient  to  justify 
a  finding  that  the  plaintiff  was  entitled  to  judgment  in  the  foreclo- 
sure suit,  inasmuch  as  "the  mortgage  was  over  twenty  years  over- 
due," and  there  is  no  proof  of  payment  of  principal  or  interest  to  re- 
but the  presumption  of  payment.  The  defendant  insists  that  the  as- 
signment by  Mallory  and  Blackwell  to  Von  Oehsen  expresses  the  con 
sideration  of  "four  hundred  and  forty-one  dollars,  the  face  value  of 
said  mortgage,"  and  that  on  the  receipt  of  that  sum  the  trust  ter 
minated  as  to  this  mortgage;  and  that,  as  to  the  statute  of  limita- 
tions, certain  evidence  given  before  the  referee  to  compute  amount 
due  served  to  rebut  the  presumption  of  payment  arising  from  the  lapse 
of  time.    The  submission,  however,  does  not  show  how  long  the  mort- 
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gage  in  qneBtion  was  drawn  for, — ^that  is  to  Bay,  what  was  tbe  date 
of  its  maturitj;  nor  does  it  show  the  amount  for  which  the  mortgage 
was  given.  f441  was  found  to  be  due  for  principal  at  the  time  of  the 
foreclosure,  but  this  does  not  tend  to  prove  that  that  amount  con- 
stituted the  entire  original  principal,  nor  does  any  allegation  in  the 
complaint  so  tend.  The  submission  is  equally  silent  as  to  the  con- 
sideration expressed  in  the  assignment  from  Mallory  and  Blackwell, 
and  as  to  how  much  in  fact  Yon  Oehsen  paid  on  the  transfer  of  the 
mortgage.  The  court  is  consequently  not  in  the  possession  of  any 
facts  by  which  the  claim  of  either  party  can  be  verified. 

The  submission  is  further  defective,  in  not  providing  for  judgment 
in  defendant's  favor  in  case  of  a  decision  favorable  to  her.  Upon  sub- 
mission the  controversy  becomes  an  acti<H),  pursuant  to  section  1280 
of  the  Ciode  of  Civil  Procedure,  "and  each  provision  of  law  relating  to 
a  proceeding  in  an  action  applies  to  the  subsequent  proceedings  there- 
in." The  action  accordingly,  however  decided,  should  terminate  in  a 
judgment,  and  the  condition  in  the  submission  that  judgment  may 
only  be  rendered  in  case  of  a  decision  in  the  plaintiff's  favor  is  ir- 
regular. 

The  submission  should  be  dismissed,  without  costs  to  either  party. 
All  concur. 


BEECHER  ▼.   PRESS  PUB.  CO. 
(Supreme  Gonrt,  Apellate  Division,  Second  Department    April  1ft,  1901.) 

1.  LiBKi. — Ambigditt— Innuendo — Intkrpretation  by  Plaistifp. 

Where  language  alleged  to  be  libelous  Is  ambiguous,  and  plalntlB  has 
alleged  an  innuendo  which  would  make  the  language  libelous  per  se,  he  Is 
bound  by  the  construction  so  given,  so  that,  when  the  court  decides  that 
tbe  words  used  are  not  capable  of  the  meaning  alleged,  he  cannot  recover 
on  a  meaning  different  from  that  pointed  out,  and  the  court  should  direct 
a  verdict  for  defendant 

2L  Sajib— Substantial  Ihputatior. 

Defendant  printed  a  newspaper  article  stating  that  plaintiff  had  ob- 
tained possession  of  certain  eecurities  belonging  to  his  father,  and  only 
returned  them  on  receipt  of  a  letter  from  a  friend  of  the  father  demanding 
that  the  securities  be  returned,  or  plaintiff  leave  the  dty.  Held  that.  In 
an  action  for  libel,  It  was  not  necessary  for  defendant  to  show  that  such 
letter  had  been  written  In  substance  as  printed,  but  that  proof  of  the 
truth  of  tbe  substantial  Imputation  was  a  complete  defense. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Eugene  F.  Beecher  against  the  Press  Publishing  Com- 
pany.   fVom  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 

Ai^ed  before  GOODRICH,  P.  J.,  and  WOODWARD,  fflRSCH- 
BERG,  and  SEWELL,  JJ. 

John  M.  Bowers,  for  appellant. 
Herbert  S.  Worthley,  for  respondent. 

SEWELL,  J.  This  is  an  action  to  recover  damages  for  an  alleged 
libelous  article  in  the  defendant's  newspaper,  the  World.  The  de- 
fendant published  of  and  concerning  the  plaintiff  the  following: 
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"Edward  Beecher'a  Big  Heart 
"Tbere  were  many  wbo  regarded  old  Dr.  Bdward  as  the  best  and  greatest 
of  the  Beecher  family, — the  biggest  hearted  and  broadest  minded.  Fifteen 
of  these  admirers,  including  the  Key.  R  R.  Meredith,  pastor  of  the  Tompkins 
Avenue  Congregational  Church,  and  S.  V.  White,  of  Wall  street  fame,  gave 
one  hundred  dollars  each,  annuany,  to  Dr.  Beecher'a  support.  At  that  time, 
early  In  the  '90'b,  the  only  Inmates  of  the  Beecher  house,  in  Macon  street, 
were  the  doctor,  his  wife,  and  tbelr  adopted  daughter. 

"Bugene  F.  Beecher. 

"Eugene  F.  Beecher,  a  younger  son,  married  a  wealthy  Brooklyn  girl,  and 
lived  in  a  handsome  house  in  Brooklyn.  Frederick  W.  Beecher,  the  elder 
brother,  was  at  that  time  a  Presbyterian  minister,  presiding  over  a  church  in 
the  northern  part  of  the  state.  'Come  to  see  me  at  once,'  wrote  tbe  old 
doctor  to  Dr.  Meredith  one  day.  'I  am  in  sore  trouble  and  need  your  advice.' 
Dr.  Meredith  lived  at  No.  07  McDonough  street,  only  a  short  distance  from 
Dr.  Beecher's  house.  Within  ten  minutes  of  the  receipt  of  this  alarming 
message  the  kindly  pastor  of  Tompkins  Avenue  Congregational  Church  was 
with  his  old  friend.  Dr.  Beecher  then  explained  that  his  son  Eugene  had 
obtained  i)ossesslon  of  certain  valuable  securities  belonging  to  blm,  and  had 
refused  to  return  them.  Investigation  revealed  the  fact  that  Dr.  Beecher  bad 
fallen  heir  to  considerable  property.  Including  the  Macon  street  bouse,  on  the 
death  of  a  relative. 

"Eugene    Returned    Securities. 

"Dr.  Meredith  handled  Bugene  Beecher  without  gloves,  in  a  letter  to  tbe 
young  man.  Dr.  Meredith  gave  him  a  choice  of  alternatives  in  words  like 
these:  'Return  those  securities  to  your  father  within  twenty-four  hours,  or 
get  out  of  Brooklyn.  You  can't  keep  them  and  continue  to  Uve  in  this  city, 
where  your  family  has  held  an  honorable  and  distinguished  position.*  The 
securities  were  returned.  They  were  all  turned  over  to  S.  V.  White,  who 
handled  them  to  the  best  advantage  for  Dr.  Edward  Beecher,  releasing  the 
faithful  coterie  from  further  donations." 

The  complaint  is  in  the  usnal  form,  and  charges  that  the  matter 
was  false  and  defamatory;  that  it  was  published  with  malice,  intend- 
ing to  injure  the  plaintiff  in  his  reputation;  and  that  the  intent  and 
purpose  of  the  matter  was  to  charge  and  impute  against  the  plaintiff 
the  commission  of  a  crime,  in  that  the  effect  of  said  matter  and  article 
was  to  charge  the  plaintiff  witli  having  stolen  certain  bonds  belonging 
to  his  father,  and  that  he  only  returned  said  bonds  because  of  the 
threat  contained  in  the  letter  alleged  to  have  been  written  by  the 
Rev.  Dr.  Meredith  to  the  plaintiff.  The  plaintiff  also  alleged  that  by 
reason  of  the  premises  he  has  been  injured  in  his  reputation  for  honest 
and  upright  dealing  in  the  community,  to  his  damage  in  the  sum  of 
125,000.  The  defendant  admitted  the  publication  of  the  article,  but 
denied  that  the  intent  and  pnrpose  of  the  matter  was  to  charge  and 
impute  against  the  jdaintiff  the  commission  of  a  crime,  or  that  the 
effect  of  said  matter  or  article  was  to  charge  the  plaintiff  with  having 
stolen  certain  bonds  belonging  to  his  father.  The  defendant  also 
alleged  separate  and  distinct  facts  tending  to  show  the  truth  of  the 
article  published,  in  justification,  and  in  mitigation  of  damages. 

At  the  close  of  the  case  the  defendant  asked  the  court  to  direct  a 
verdict  in  its  favor  upon  the  ground  "that  the  article,  as  published,  is 
not  libelous  per  se,  and  that  it  is  not  subject  to  the  innuendo  of  the 
complaint."  The  court  refused,  but  held  that  it  was  not  subject  to 
the  innuendo  of  the  complaint,  or  "to  any  constmction  which  makes 
it  accuse  him  of  larceny."    The  court  charged  the  jury  that  the  article 
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was  not  libelous  as  a  matter  of  law,  and  that  they  were  not  to  In- 
terpret what  was  published  as  charging  the  plaintiff  with  larceiiy- 
The  court  also  charged  that  all  of  the  publication  was  practically 
true,  down  to  the  statement  of  what  Dr.  Meredith,  wrote  to  the  plain- 
tiff, and  submitted  to  the  jury  whether  the  publication,  so  far  as  it 
stated  what  Dr.  Meredith  wrote,  was  defamatory, — ^whether  it  was 
calculated  to  diminish  the  man  in  the  esteem  of  society.  The  court 
charged  the  jury  that,  when  defamatory  matter  is  published,  it  can 
be  justified  by  proving  its  truth,  and  then  said: 

"Have  they  proved  that  Dr.  Meredith  judged  the  plaintiff  as  they  have  bsU 
he  did?  That  Is  where  the  Btlng  of  this  libel  lies.  If  It  has  any, — that  thep 
said  Dr.  Meredith,  having  heard  the  facts  from  the  plaintiff's  father,  wrote 
a  letter,  the  substance  of  which  they  give.  Having  charged  that,  they  could 
Justify  it  absolutely  if  they  could  prove  it  was  true  in  substance.  Now,  take 
Dr.  Meredith's  evidence  on  the  stand,  and.  If  you  find  from  that  evidence  that 
their  publication  in  that  respect  was  substantially  true,  then  there  is  no  case. 
It  is  not  necessary,  of  course,  that  the  defendant  should  prove  that  Dr.  Mere- 
dith wrote  precisely  those  words.  It  would  be  safflclent  If  it  proved  that  he 
did  write  that  In  substance, — that  which  had  the  same  substantial  meaning 
as  the  words  which  it  said  he  wrote.  But  under  this  pleading  it  is  only  it» 
truth  which  will  Justify  it  ♦  •  ♦  Was  It  true,  as  they  stated,  that  Dr. 
Meredith,  having  heard  the  case  from  Dr.  Beecher,  was  so  impressed  with  the 
heinousnesa  of  what  this  plaintiff  was  guilty  of  that  he  wrote  to  him  a  letter 
In  which  he  said:  'Return  the  securities  to  your  father  wlthiu  twenty-four 
hours,  or  get  out  of  Brooklyn.  You  cannot  keep  them  and  continue  to  live 
In  this  city,  where  your  family  has  held  an  honorable  and  distinguished  posi- 
tion.' " 

It  is  the  law  of  this  state  that,  where  the  matter  contained  in  a 
publication  is  unambiguous  and  admits  of  but  one  sense,  the  ques- 
tion of  libel  or  no  libel  is  one  of  law,  which  the  court  must  decide. 
Moore  v.  Francis,  121  N.  T.  199,  23  N.  E.  1127,  8  L.  K.  A.  214.  It  i» 
equally  well  settled  that  where,  as  in  this  case,  the  language  is  ca- 
pable of  being  construed  in  an  innocent  and  harmless,  as  well  as  aD 
injurious,  sense,  an  innuendo  to  point  out  the  meaning  which  the 
plaintiff  claims  to  be  the  true  meaning,  and  the  one  upon  which  he 
relies  to  sustain  his  action,  is  necessary  to  the  sufficiency  of  the  state- 
ment of  a  cause  of  action.  Hemmens  v.  Nelson,  138  N.  Y.  617,  34 
N.  E.  342,  20  L.  R.  A.  440;  Kingsbury  v.  Bradstreet  Co.,  116  N.  Y. 
211,  22  N.  E.  365.  Where  a  plaintiff  by  an  innuendo  gives  a  con- 
struction to  the  language  published,  he  is  bound  by  it.  It  becomes 
a  part  of  the  cause  of  action  stated.  He  cannot  start  a  fresh  in- 
nuendo, or  obtain  a  verdict  on  a  meaning  different  from  that  pointed 
out  in  the  innuendo.  If  the  jury  negative  the  innuendo,  or  if  the 
court  determine  that  the  words  used  are  not  capable  of  the  mean- 
ing alleged  in  the  innuendo,  judgment  must  pass  for  the  defendant.. 
Odgers,  Lib.  &  Sland.  p.  101;  Townsh.  Sland.  &  Lib.  §  338;  NeweO,. 
Defam.  p.  829.  It  has  been  held  that,  where  the  words  are  unam- 
biguous and  admit  of  but  one  sense,  if  the  plaintiff  has  alleged  an 
innuendo  he  cannot  fall  back  upon  the  natural  meaning,  but  most 
be  nonsuited,  even  though  the  words  have  a*  libelous  meaning. 
Bntler  v.  Wood,  10  How.  Prac.  222;  Westbrook  v.  Association,  32 
Misc.  Rep.  37,  65  N.  Y,  Supp.  399.  However  that  may  be,  the 
court  having  held  in  the  present  case  that  the  matter  contained  in 
the  publication,  when  construed  according  to  its  natural  meaning, 
60N.Y.S.— 67 
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was  not  libelous,  as  a  matter  of  law,  and  that  the  meaning  alleged 
by  way  of  innuendo  was  not  the  meaning  conveyed,  it  is  clear  that 
the  court  erred  in  reftuung  to  direct  a  verdict  for  the  dtf endanL 

It  may  further  be  oboerred  that,  to  juatify  the  publication,  it  was 
not  necessary  for  the  defendant  to  prove  that  Dr.  Meredith  judged  the 
plaintiff  as  stated  in  the  publication,  or  that  he  wrote  as  therein  stat- 
ed, or  "that  which  had  the  same  substantitd  meaning  as  the  words 
which  it  said  he  wrote."  It  was  only  necessary  to  prove  the  truth  of 
the  substantial  imputation,  and  not  that  I)r.  Meredith  was  tmthfally 
reported.  The  publication  not  being  a  libel  per  se,  the  plaintiff  was 
not  entitled  to  recover  general  damages;  and,  as  no  special  damages 
were  alleged  or  proved,  there  was  no  question  for  the  jury  on  that 
subject.  Eeene  v.  Association,  76  Hun,  488,  27  N.  Y.  Supp.  1045: 
Woodruff  V.  Bradstreet  Co.,  116  N.  Y.  217,  22  N.  E.  354,  6  L  B.  A. 
655;  Moore  v.  Francis,  supra. 

My  conclusion,  therefore^  is  that  the  judgment  and  order  appealed 
from  should  be  reversed,  and  a  new  trial  granted;  costs  to  abide  the 
event    All  concur. 


BBLL  V.   HAYES. 
(Supreme  Conrt,  Appellate  Division,  Second  Departmrat    April  10,   1901.) 

i.    BOUBDARIKS— PrAOTICAI.  LOCATION. 

Owners  of  three  adjoining  lots  almttltag  oti  tbe  teatbore,  ieaoh  l0t  being 
sabject  to  a  rlglit  of  way  two  rods  wide  and  adjoining  tbe  strand,  main- 
taiaed  fences  on  the  boundary  nearest  tbe  sea  for  46  years, — eacb  fence 
beginning  where  tbe  other  ended,  and  being  Substantially  in  a  continuous 
line;  and  there  was  a  well-defined  wagon  tnuSk  close  to  the  fence.  The 
ttWners  continned  to  use  the  right  of  way  as  thus  indicated.  HM,  that 
such  facts  authorlEed  a  finding  that  the  boundary  of  the  right  of  way  was 
located  by  the  "mutual  act  and  acquiescence  of  the  parties,"  and  that 
it  was  not  necessary  to  prove  that  there  was  any  formal  agreement  be- 
tween the  parties. 

Sl  Sahb— AUBroniTT— ParoIj  BvinBircs. 

Where  tbe  word  "strand"  was  used  as  a  bonndary  in  a  deed,  proof  that 
the  shore  gained  and  lost  by  the  action  of  the  water  Justified  the  admis- 
sion of  evidence  of  a  practical  location  by  the  parties  in  interest,  conced- 
ing the  necessity  of  ambiguity  in  the  description  to  Justify  such  evidence. 

t.  AOVBRSB  PossEasioN— Presumptions. 

An  nnintermpted  enjoyment  of  a  right  of  prlrate  way  over  the  land  of 
another  for  20  years,  with  the  acquiescence  of  the  owner,  oMoants  to  an 
adverse  enjoyment  sulficient  to  raise  a  presumption  of  a  grant;  and  such 
use  will  be  presumed  to  be  under  a  claim  of  right,  and  not  by  the  favor 
of  the  owner. 

Appeal  from  trial  term,  ^ffolk  county. 

Action  by  B.  Walter  Bell  against  Elizabeth  Hayes.  From  a  judg- 
ment for  defendant,  and  from  an  order  denying  a  new  trial,  plaintiff 
appeals.    Affirmed. 

Argued  before  OOODMCH,  P.  J.,  and  J1ENK8,  WOODWARD, 
HIRSOHBERO,  and  SBWEIX,  JJ. 

CauuAes  N.  Morgan  (Gteorge  E.  Morgan,  on  the  Mtif,  for  ippdlaat 
Walter  H.  Jayc<n,  for  rmpondcnt 
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GOODmOH,  p.  J.  The  plaihtiff  claimed  that  hfe  was  the  owner  of 
certain  premises  on,  and  running  down  to  the  ordinal^  high-*?ater 
mark  at,  Grtot  Sdhth  B^,  Long  Island,  tipon  whltSh  he  hild  biiilt  a 
fence,  and  that  the  defendant,  without  his  consent,  took  down  and  re- 
moved a  porUon  of  such  febce,  thus  disturbing  him  in  the  use  of  his 
land,  to  his  dataage.  The  defferidarit  answered,  denying  the  plaifatifl's 
ownership,  and  alleged  that  ste  ^as  the  bwHter  of  the  Btfdnq  in  front 
of  the  plaintiff's  premises,  aiid  of  a  right  of  way  two  rods  V/i^e  above 
the  strand;  that  the  fence  was  built  across  the  strip  over  which  she 
had  the  right  df  Way;  and  that  it  was  rembvied  for  me  ^rpbSe  of  per- 
mitting her  to  nSe  her  right  of  wky.  The  trial  tdhied  upon  thte  t(ub8- 
tion  wh^fchfer  thfe  predecessor  in  titlfe  of  the  plaidtiff  and  dfefendMht 
Had  made  fe  Jitticticdl  locatidn  of  the  liorthei'n  bobndslry  of  the  strip 
over  which  thfe  right  of  way  ran,  and,  the  question  being  stibirilttfe'd 
to  the  jury,  a  verdict  was  r^ndeted  fot  the  defendaht,  aild  the  ijlaihtiff 
Appeals. 

I  cdhnot  State  the  facts  otit  of  Which  the  cbiitrdver^  arosfe,  dnfl  the 
question  tit  issue,  any  more  clfearty  or  coiiclsely  thafa  was  dbne  by  the 
learned  justice  in  his  diat-gfe,  aid  ther^fbre  quote  at  length  ftbtii  it, — 
premising  that  the  plaintiff  takes  title  tb  What  I  bhall  term  the  "tap- 
land,"  north  of  a  fence  which  rah  nearly  parallel  tb  the  shore,  thrdbfeh 
William,  B.  Arthur;  and  the  defeiidant,  to  What  Is  callfed  the 
"strand,"  South  df  such  fence,  througt  her  ifadtfaer,  Mary  Louisa 
Mills: 

"Mary  Lonlaa  Mflls,  WlHlam  B.  Arthur,  and  Thomas  O.  Arthur  owned  a 
piece  of  land  which  bordered  oh  the  So>iih  Bay  and  fexteilded  some  distance 
Into  the  Interior.  Th.ey  divided  that  land  between  theipselves  by  deeds  from 
each  to  the. others;.  Mrs.  SIIlIs  taking  the  western,  Mr.  William  B.  Arthur  the 
middle,  and  Mr.  Thbmii  O.  Arthur  tte  eastern  third.  In  descrlWng  these 
three  parcels  they  made  the  south  boundary  the  'Strand,'  so  that  the  three 
parcels,  as  carved  out,  did  not  go  to  the  bay,  but  went  to  the  Stratid.  And  In 
this  description  there  was  reserved  In  front  of  each  parcel,  and  adJ6Inlng  the 
strand,  a  right  of  way  two  rods  In  width  for  the  use  p^  all  three  of  these 
people.  So  that  In  front  of  this  entire  Strip  of  land  adjoining  the  strand  there 
was  a  two-rod  strip  over  which  each  and  all  of  them  had  the  right  to  pass; 
Mrs.  Mills  having  the  right  to  pbss  ea^t  and  west  o^efr  the  land  of  William  B. 
Arthur  a»i  Thomas  O.  Arthur;  Thomas  O.  had  the  ,rlKbt  to  pass  over  the 
land  of  William  B.  Arthur  and  of  Mrs.  Mills;  and  William  B.  Arthur,  the 
right  to  pass  over  the  land  di  Mrs.  Mills  ana  Thomas  O.  Afthiir.  In  dividing 
the  strand,  Thomas  O.  and  William  B.  Arthur  gave  to  Mrs.  Mills  one-third  the 
entire  shore  front  of  strand.  This  brought  her  strand — some  75  or  80  feet  of 
it — in  front  of  the  piece  deeded  to  William  B.  Arthur,  so  that  she  owned  in 
front  of  William  B.  Ai-thur's  land  a  strip  of  strand  about  75  or  80  feet  In  length, 
and  she  had  a  right  to  go  above  that  on  a  two-rod  right  of  way.  The  dispute 
In  this  case  Is  as  to  what  Is  the  particular  location  of  the  strand  that  the 
defendant,  the  ddngbter  of  Mrs.  Mills,  and  succeeding  to  her  rights,  con- 
fessedly owns,  and  of  the  two-rod  right. of  way  above  It  She  .has  tl^e  right 
to  the  strand,  so  called,  and  to  the  two-rod  right  of  way;  and  the  only  ques- 
tion for  you  to  determine  Is,  how  far  north  do  they  extend?  The  plaintiff,  Mr. 
Bell,  claims  that  the  'strand'  means,  and  must  be  Interpreted  tb  m'ekii,  sllnply 
the  few  feet  of  space  washed  by  the  tide  between  high  and  Mw  water  marl;, 
and  tiiiat  the  defendant  Is.  entitle  only  to  that  and  to  a  tworrod  right,  of  way 
above  It;  and  he  claims  that  all  above  that  two  rods  knd  the  strip  between 
high  and  loW  watef  fnark  belong  to  him  Absolutely,  and  that  he  has  the 
right  to  bar  the  defendant  out  of  It  fie  put  up  a  fence  Upon  that  laild  above 
this  space,  taa  the  defendant  tore  ft  dbwn.  If  the  deffendsnt  Is  tigbt  Id  heir 
contention,  she  had  a  rigbt  to  tear  It  down,  and  you  cimnot  find  a  verdict 
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against  her.  Conneel  for  plaintiff  has  claimed  that  It  was  the  duty  of  the 
court  to  hold,  as  matter  of  law,  that  the  deed  to  the  defendant  conveyed  sim- 
ply and  only  the  strand  between  high  and  low  water  marlc,  and  that  she  has 
a  tight  of  way  two  rods  above  it,  and  that  there  her  right  stopped,  and  she 
had  no  right  to  introduce  evidence  that  she  owned  any  more.  The  law  is — 
and  1  charge  it  to  be  such — ^that  Mrs.  Mills  and  her  brothers,  William  B.  ami 
Thomas  O.  Arthur,  had  a  right  to  locate  theh:  boundaries, — to  go  upon  their 
land  together  and  define  where  were  the  limits  of  the  strand  and  of  the 
right  of  way;  and  If  they  made  such  a  location,  and  observed  It,  that  controls 
this  litigation." 

The  plaintifF  excepted  to  the  last  paragraph,  and  we  are  thus 
brought  to  the  main  question  argued  upon  the  appeal  The  plaintiff 
contends  that  the  rule  as  to  "practical  location"  will  prevail  against 
the  apparent  description  contained  in  a  deed  only — ^Urst,  by  proof  of 
some  positive  act,  in  which  both  owners  concur,  done  for  the  purpose 
of  making  such  location,  followed  by  mutual  and  continued  acqui- 
escence for  not  less  than  20  years;  second,  where  there  is  am- 
biguity in  the  words  of  the  deed,  or  monuments  therein  named  have 
been  obliterated,  whereby  a  dispute  as  to  the  boundary  has  arisen,  and 
been  settled  by  the  owners;  third,  where  a  boundary  has  been  agreed 
upon  between  parties,  and  in  reliance  thereon  one  has  made  improve- 
ments, in  which  case  the  rule  of  estoppel  in  pais  might  apply.  I  need 
not  discuss  the  third  ground,  as  I  am  of  opinion  that  evidence  as  to 
the  practical  location  was  admissible  on  the  other  two  grounds.  The 
counsel  cites  (Doming  v.  Factory,  44  N.  Y.  577,  where  the  court  said 
(page  595): 

"In  order  to  establish  a  line  by  what  Is  called  'practical  location,'  It  must 
actually  be  located,  and  must  be  acquiesced  In  for  a  long  time. — ^probably,  at 
least,  twenty  years, — unless  there  is  an  element  of  estoppel  In  the  case.  [Cit- 
ing cases.]  To  constitute  a  practical  location  of  a  line  or  a  lot  requires  the 
mutual  act  and  acquiescence  of  the  parties.  Here  there  is  no  evidence  what- 
ever that  the  plaintiffs  ever  participated  or  acquiesced  in  the  location  of  the 
one-acre  lot,  so  as  to  Include  the  piece  awarded  to  them,  or  that  they  ever 
knew  that  It  was  so  located.  There  can  be  no  claim  that  any  line  was  pm^ 
tically  established  before  the  dock  was  built,  and  when  that  was  built  the 
plaintiffs  objected,  and  there  is  no  proof  that  they  ever  acquiesced  in  it.  On 
the  contrary,  they  objected,  and  within  thirteen  years  commenced  this  action." 

It  will  be  observed  that  the  court  says  that  the  dock  referred  to 
was  built  by  the  defendant,  and  that  the  plaintiff  did  not  participate 
or  acquiesce  therein,  and  that  the  action  was  begun  within  thirteen 
years  thereafter.  In  the  case  at  bar  the  facts  are  very  different. 
Evidence  was  given  that  immediately  after  the  partition,  in  1853, 
each  of  the  parties  to  the  partition  deed  erected  or  maintained  a 
fence  on  the  southerly  boundary  of  his  laud,  which  is  claimed  by  the 
defendant  to  be  the  northerly  boundary  of  the  right  of  way,  the  fences 
being  substantially  in  a  continuous  line,  each  beginning  where  the  oth- 
er ended;  that  these  fences  remained  in  position  for  many  years; 
that  there  was  a  well-defined  wagon  track  in  close  proximity  to  the 
fence;  that  the  owners  of  the  several  plots  continued  thereafter  to 
use  the  right  of  way  as  thus  indicated ;  and  that  no  one  objected  on- 
til  the  plaintiff  acquired  his  title,  in  1898,  when  for  the  first  time  the 
claim  was  made  that  the  right  of  way  strip  should  be  located  further 
to  the  south  and  nearer  to  the  shore,  and  in  accordance  with  this 
view  the  new  and  obstructing  fence  across  the  strip  was  erected  by 
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him.  This  evidence  was  auiScient  to  anthorize  a  finding  that  the 
northerly  line  of  the  right  of  way  was  located  by  "the  mutual  act  and 
acquiescence  of  the  parties,"  and  had  therafter  remained  in  common 
ose  by  the  parties  for  about  45  years.  It  is  not  necessary  to  prove 
that  there  was  any  formal  agreonent  between  the  parties.  That  may 
be  inferred  or  implied  from  the  acts  of  the  parties  as  they  appear  on 
the  record.  In  addition  to  this,  there  was  evidence  of  declarations 
as  to  his  rights  by  the  common  predecessor  in  title  of  both  parties, 
William  B.  Arthur,  while  he  owned  and  was  in  possession  of  the  up- 
land and  before  its  conveyance  to  the  plaintiff.  This  declaration  cor- 
roborated the  location  and  use  of  the  right  of  way  strip  in  the  place 
-claimed  by  the  defendant. 

It  is  erroneous  to  suppose  that  practical  location  may  be  proved 
-only  in  cases  where  there  is  ambiguity  in  the  description  of  a  deed. 
In  Sherman  v.  Kane,  86  N.  Y.  57,  the  court  said  (page  73): 

"The  doctrine  as  to  tbe  practical  location  of  a  boundary  line  la  well  settled 
Jn  the  CDurtB.  It  was  adopted  as  a  rule  of  repose,  with  a  view  of  quieting 
titles,  and  rests  upon  the  same  ground  as  the  statute  in  reference  to  adverse 
IMssesslon  which  has  continued  for  a  period  of  twenty  years.  Baldwin  v. 
Brown,  16  N.  Y.  35&;  Adams  t.  Rockwell,  16  Wend.  285.  It  applies  not  only 
to  cases  of  disputed  boundary,  but  to  those  about  which  there  can  be  no  real 
question.    See  cases  last  cited;  also  Vosburgh  v.  Teator,  32  N.  T.  661." 

But,  if  it  were  necessary  to  resort  to  ambiguity  in  the  descriptions 
used  in  the  deeds,  it  might  easily  be  discovered  in  the  frequent  use  of 
the  word  "strand"  as  one  of  the  boundaries  of  the  properties.  This 
word  occurs  in  the  three  partition  deeds;  e.  g.  as  to  the  upland, 
'"bounded  southerly  by  the  strand";  "also  one-third  of  the  strand  ly- 
ing between"  the  parts  of  the  strand  of  the  other  parties.  It  also 
appears  in  the  deed  to  the  plaintiffs  mother,  Mrs.  Mills,  bounded 
''southerly  by  the  strand,"  and  in  other  deeds  contained  in  the  record. 
While,  in  lexicons,  the  word  "strand"  is  defined  to  be  the  equivalent 
of  "beach,"  which  is  the  space  on  the  shore  between  ordinary  high  and 
low  water  mark  (3  Am.  &  Eng.  Enc.  Law  [2d  Ed.]  p,  901), — a  defi- 
nition conceded  by  both  parties, — it  is  well  known  that  a  strand  on 
the  ocean  shore  does  not  always  continue  to  maintain  its  location 
within  definite  lines.  High  and  low  tide  marks  vary  almost  daily, 
and  there  are  always  more  or  less  erosion  and  increment  of  the  shore. 
Here  there  is  testimony  that  the  shore  gained  and  lost  by  the  action 
of  the  water, — in  other  words,  there  was  a  changing  line  of  strand; 
and  such  a  changing  line  justified  the  admission  of  evidence  of  a 
practical  location  by  the  parties  in  interest.  In  Katz  v.  Kaiser,  154 
N.  y.  294,  48  N.  E.  532,  it  was  declared  to  be  the  "settled  rule  in  this 
state,  resting  upon  public  policy,  that  a  practical  location  of  bound- 
aries, which  has  been  acquiesced  in  for  a  long  series  of  years,  will  not 
be  disturbed."  In  that  case  there  was  no  evidence  of  a  mutual  loca- 
tion. One  party  built  a  wall  which  encroached  upon  the  adjoining 
premises,  and  remained  so  for  30  years  without  objection.  The  court 
held  that  there  was  a  practical  location  of  the  boundary  line.  Avery 
v.  Woolen  Co.,  82  N.  Y.  582,  confirms  this  view, — that  there  need  not 
be  proof  that  there  was  originally  any  mutual  agreement  between 
the  parties.  The  case  turned  upon  the  existence  of  a  fence  between 
property  of  different  owners.    "There  was  no  evidence,"  said  the  court 
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(page  68^,  "Bhowing  when  this  division  line  was  first  established. 
The  first  we  know  anything  about  it,  prior  to  1830,  there  was  a  fence 
upon  that  line,  and  the  great  preponderance  of  the  evidence  is  that 
the  fence  has  never  been  changed.  It  has  been  ceconstxacted  and  re- 
paired always,  as  I  think,  upon  this  same  line.  Ip  18fi9  the  fences 
between  these  lands  were  divided,  and  the  portion  assigned  to  each 
owner  which  he  was  to  maintain,  and  the  fences  have  been  main- 
tained in  pursuance  of  that  division  ever  since,  ^eae  facts  consti- 
tute a  strong  case  of  practical  location,  and  a  line  thus  established 
should  not  be  disturbed.    Baldwin  v.  Brown,  16  N.  Y.  369." 

In  addition  to  this,  an  uninterrupted  use  and  enjoyment  of  a  right 
of  private  way  over  the  land  of  another  for  20  years,  with  the  knowl- 
edge and  acquiescence  of  the  owner,  amounts  to  an  adverse  enjoyment 
sufficient  to  raise  a  presumptipn  of  a  grant,  and  the  use  of  such  an 
easement  for  20  years  will  be  presumed  to  be  under  a  claim  and 
assertion  of  right,  and  not  by  the  leave  or  favor  of  the  owner;  and 
such  a  use  will  not  only  give  a  title  by  prescription,  but  will  authorize 
the  presumption  of  a  grant.  Miller  v.  Oarlock,  8  Barb.  153.  The 
doctrine  of  this  case  was  declared,  also,  in  Crounse  v.  Wemple,  29 
N.  Y.  540.  In  Townsend  v.  Bissell,  4  Hun,  2d7,  the  court  said  (page 
301): 

"Wbere  the  owners  of  adjoining  lota  make  a  way  between  tbem,  each  wt- 
ting  off  an  equal  portion  of  land  for  that  purpose,  and  tbey  and  their  grantees 
continue  to  use  it  in  common  as  a  way  for  a  period  of  twenty  years,  we  think 
the  reasonable  Inference  1b  that  such  use  was  under  a  claim  of  right  and 
adverse.  It  Is  not  necessary  to  assert  such  right  in  words,  or  by  any  partlcnlar 
acts  or  formula  of  conduct,  or  to  show  that  the  exercise  of  the  tight  did  any 
actual  damage  to  the  party  against  whom  it  is  claimed,  provided  it  was  an 
Invasion  of  his  right.  Where  there  has  been  a  use  of  an  easement  for  twenty 
years,  under  such  circumstances,  it  will,  in  the  absence  of  contradictory  or 
explanatory  evidence,  authorize  the  presumption  of  a  grant" 

I  have  not  deemed  it  necessary  to  discuss  other  points  raised  by 
the  learned  counsel  for  the  plaintiff  in  his  very  able  brief;  and  I  am 
clearly  of  opinion  that  the  fencing  of  the  northerly  line  of  the  right  of 
way  strip,  and  the  common  use  of  the  road  by  all  the  owners  for  more 
than  40  years,  constituted  a  practical  location  of  the  right  of  way. 
which  may  not  be  disturbed.  The  judgment  and  order  should  be  aif- 
Armed. 

Judgment  and  order  affirmed,  with  costs.    AU  concur. 


PICKER  et  aL  v.  FITZELLB. 

(Supreme  Oourt,  Appellate  Dlvlgi^,  Second  Department    AprQ  19,  1901.) 

GUABANTT — Statute  of  Frauds — Tbrmination. 

Though  the  statute  of  frauds  requires  a  guaranty  to  be  in  writing,  it 
may  be  terminated  by  paroL 

Appeal  from  city  court  of  Yonkers. 

Action  by  Adolph  Picker  and  others  against  Francis  A.  Fitzell& 
From  a  judgment  in  plaintiffs'  favor,  defendant  appeals.    Reversed. 

Argued  before  GOODRICn,  P.  J.,. and  WOODWARD,  HIBSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 
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I.  J.  Beandrias,  for  appellant. 
Joseph  P.  Daly,  for  respondentB. 

HIBSCHBEEG,  J.  On  ttie  first  trial  of  this  action  the  court  sub- 
mitted to  the  jqty  the  question  whether  the  guaranty  wa&  a  con- 
tinning  one.  They  found  for  tiie  defendant,  and  the  verdict  was  set 
aside.  The  order  setting  the  verdict  aside  was  affirmed  in  this  court, 
and  the  guaranty  declared  to  be  a  continuing  one,  rendering  the  de- 
fendant liable  in  the  sum  of  1188.22  for  a  balance  of  any  account  for 
goods  sold  and  delivered  by  the  plaintiffs  to  Cornelius  J.  B^tzelle. 
The  facts  are  sufficiently  recited  in  the  opinion  then  delivered. 
Picker  v.  Fitzelle,  28  App.  Div.  519,  61  N.  Y.  Supp.  205.  On  the  sec- 
ond trial  the  defendant  sought  to  limit  his  liability  by  proving  that 
before  the  sale  of  some  of  the  goods  he  notified  the  plaintiffs  that  he 
revoked  the  guaranty,  and  forbade  any  further  sales  on  his  credit. 
This  evidence  was  excluded  by  the  court  on  the  ground  that  the  guar- 
anty, being  in  writing,  could  not  be  terminated  by  parol.  We  know 
of  no  requirement  of  law  that  the  revocation  of  a  guaranty  must  be  in 
writing.  The  respondents  contend  that,  as  the  statute  of  frauds  re- 
quires the  guaranty  to  be  in  writing,  the  object  of  the  statute  would 
be  defeated  if  the  guaranty  could  be  orally  revoked.  The  object  of 
the  statute  is  fully  met  by  the  provision  that  a  promise  to  answer 
for  the  debt  of  another  must  be  in  writing.  This  requirement  exists 
by  force  of  the  statute  alone,  and  as  no  restriction  upon  the  right  to 
terminate  the  liability  orally  exists  at  common  law  or  by  any  statu- 
tory provision,  and  aa  there  is  nothing  incident  to  the  contract  which 
requires  written  proof,  the  notice  which  the  defendant  sought  to 
prove  must  be  deemed  sufficient.  The  defendant  possessed  the  un- 
doubted right  to  terminate  his  liability  at  any  time  so  far  as  concerned 
sales  made  thereafter,  but,  of  course,  such  termination  would  have 
no  effect  upon  sales  made  or  contracted  for  in  good  faith  prior  to  the 
notice.  Guaranties  of  the  class  in  question  here  "may  be  withdrawn 
on  notice,  in  the  absence  of  anything  in. the  guaranty  to  the  contrary, 
and  the  guarantor  wOl  not  be  affected  by  any  transaction  between 
the  principal  obligor  and  the  guarantee  subsequent  to  the  notice." 
14  Am.  &  Eng.  Enc.  Law  (2d.  Ed.)  p.  1160.  See,  also.  Planter  Co.  v. 
Diel,  92  Hun,  168,  36  N.  Y.  Supp.  364;  Bank  v.  Strever,  18  N.  Y.  502, 
.•514;  Hunt  v.  Roberts,  45  N.  Y.  691,  694;  McKecknie  T.  Ward,  58 
N.  Y.  541 ,  551 ;  Emery  v.  Baltz,  94  N.  Y.  408,  414. 

We  are  unable  to  say  from  the  record  whether  the  revocation  would 
'  have  served  to  relieve  the  defendant  from  liability  for  any  part  of  the 
plaintiffs'  claim.  The  dates  of  the  several  sales  do  not  appear,  nor 
does  the  date  of  the  revocation.  The  court  refused  to  receive  any 
proof  on  the  subject,  and  we  are  therefore  unable  to  determine  what 
port  of  the  bill,  if  any,  was  incurred  for  sales  made  subseciuently  to 
the  notice.  This  can  be  made  to  appear  on  the  new  trial  which  is 
rendered  necessary  by  reason  of  the  erroneous  ruling  complained  of. 
The  judgment  and  order  should  be  reversed. 

JodgmeDt  of  tbe  city  court  of  Yonkers  reversed,  and  new  trtal  t^ranted, 
costs  to  abide  event    All  coucur. 
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ST.  REGIS  PAPER  CO.  v.   SANTA  CLARA  LUMBER  CO.  et  al 
(Supreme  Court,  Special  Term,  St.  Lawrence  County.    April,  1901.) 

li  Law  of  trb  Case— Secokd  Triai.. 

After  grant  of  an  Injunction  in  an  action  to  compel  •peclflc  performance 
of  a  contract  to  deliver  a  certain  amount  of  pulp  woofl  for  a  term  of  10 
years,  restraining  defendant  from  parting  with  certain  pulp  lands  in  al- 
leged violation  of  the  contract,  the  appellate  division  decided  that  the 
facts  showed  only  a  contract  for  a  sale  of  chattels,  as  to  which  specific 
performance  would  not  be  granted,  and  set  aside  the  Injunction.  HeU 
that,  where  the  case  came  up  again  for  trial,  the  special  term  must  dis- 
miss the  same,  as  by  the  Judgment  of  the  appellate  division  it  waa  deter- 
mined that  the  case  presented  no  ground  for  equitable  relief. 

X  Lib  Pendens— Cakcbllation. 

Under  Code  Civ.  Proc.  i  1674,  giving  a  defeated  party  the  right  to  pre- 
serve a  notice  of  lis  pendens  for  purposes  of  appeal,  a  court  has  no  power 
to  cancel  a  Us  pendens  upon  a  mere  dismissal  of  a  complaint 

Action  by  the  St.  Regis  Paper  CompoDy  against  the  Santa  Clara 
Lumber  Company  and  others  for  specific  performance.  Motion  to  can- 
cel lis  pendens  denied. 

Elon  R  Brown,  for  plaintiff. 
Henry  W.  Jessup,  for  defendants. 

EUSSELL,  J.  After  notice  of  motion  to  cancel  the  lis  pendens 
was  served,  the  counsel  for  the  respective  pai-ties,  by  voluntary  con- 
sent, appeared  to  try  the  action.  Before  any  proof  was  given,  coun- 
sel for  the  defendants  moved  for  the  dismissal  of  the  complaint  upon 
the  merits,  on  the  ground  that,,  taking  the  allegations  of  the  com- 
plaint as  true,  no  equitable  relief  can  be  had,  and  no  common-law  de- 
mand for  damages  is  prayed  for.  The  motion  assumes  it  to  be  true, 
as  claimed  by  the  plaintiff,  that,  on  the  29th  of  August,  1899,  it  agreed 
to  sell  and  deliver  to  the  plaintiff  from  11,000  to  13,000  cords  of  pulp 
wood  each  year  for  10  years,  at  $9  per  cord,  which  wood  was  essential 
to  the  daily  business  of  the  plaintiff  in  manufacturing  paper  on  the 
plant  recently  established  by  it  at  a  great  expediture  of  money;  that 
practically  the  only  means  whereby  the  defendant  could  perform  the 
contract  was  the  use  of  its  32,000  acres  of  wild  land  in  Franklin  coun- 
ty, which  was  substantially  its  only  property,  and  the  sale  of  which 
and  its  products  substantially  the  only  business  calling  for  the  con- 
tinued existence  of  the  defendant  as  a  corporation;  that  in  the  writ- 
ten contract  the  defendant  agreed  not  to  sell  any  of  the  lands  or  pulp 
wood  during  the  term  of  the  contract  so  as  in  any  way  to  jeopaniize 
or  prevent  its  fulfillment  and  performance  of  the  contract;  that  it  is 
also  agreed  that  the  equity  of  the  plaintiff  in  the  contract  was  assign- 
able, showing  that  the  parties  intended  that  some  equitable  lien  or 
right  beyond  a  common-law  claim  for  damages  was  transferred  by  the 
defendant  to  the  plaintiff;  that  the  identity  of  the  pulp  wood,  which 
was  not  bought  for  purposes  of  sale  or  transfer,  but  for  absorption 
Into  the  products  of  the  plaintiff's  ^ork  currently  and  continuously 
for  10  years,  was  further  recognized  by  the  agreement  for  10  years' 
extension  in  case  the  pulp  wood  was  not  exhausted  on  the  32,00b-acre 
tract  at  the  expiration  of  the  first  period  of  10  years,  and  that  there 
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was  barely  enflicient  pulp  wood  npon  the  tract  to  comply  with  the 
■agreement  for  the  10-years  supply  with  a  10-yeara  extensiou;  and  also 
by  the  provision  that  the  defendant  was  not  obliged  to  deliver  a  single 
cord  beyond  that  obtained  from  the  32,000-acre  tract,  nor  in  place  of 
any  destroyed  by  fire,  nor  from  any  lands  taken  by  the  state  out  of  the 
tract, — it  being  within  the  forest  preserve, — and  that  the  damages 
sustained  by  the  plaintiff  in  case  of  such  condemnation  should  belong 
to  the  plaintiff;  that,  while  awaiting  the  supply  for  the  season  of 
1900,  at  which  time  the  plaintiff  could  not  obtain  for  its  current  use 
the  necessary  amount  from  other  vendors  without  great  sacrifices,  and 
at  a  time  when  the  price  of  pulp  wood  had  increased  so  largely  as  to 
enable  the  defendant  to  sell  the  amount  it  had  cut  during  the  winter 
1899-1900  at  a  highly  Increased  profit,  the  defendant  repudiated  the 
execution  of  the  contract  on  abrupt  notice  upon  the  ground  of  a  pre- 
tended rescission  for  alleged  failure  to  advance  approximately  suffi- 
cient to  recover  the  expenses  of  cutting,  rossing,  and  hauling  the  12,- 
000  or  13,000  cords  of  wood  ready  for  delivery,  which  pretended  re- 
scission was  not  sustained  by  the  facts,  and  not  justified  in  the  law ; 
that  the  defendant  threatened  to  and  was  in  the  act  of  selling  the 
lands  and  products  free  from  any  claim  of  the  plaintiff,  and  thus  de- 
priving it  of  any  power  to  obtain  from  the  defendant  any  execution 
under  the  written  contract  signed  by  both  the  parties. 

Upon  this  verified  complaint,  and  affidavits  presented  by  both  par- 
ties, the  same  justice  before  whom  this  trial  is  had  granted  a  pre- 
liminary injunction  against  any  transfer  or  disposition  by  the  defend- 
ant of  the  wood  in  controversy  that  would  impair  the  security  of  its 
obligation  to  cut  and  deliver  the  wood  agreed  to  be  delivered  during 
the  10,  and  possibly  20,  years  in  the  future;  the  object  of  the  con- 
tract being  the  continuous  supply  of  raw  material  identified,  and 
which  was  claimed  by  the  defendant  to  be  realty  until  cut  and  deliv- 
ered, and  which,  if  sold  to  other  parties,  destroyed  the  basis  of  the 
contract  itself  as  much  as  would  any  effectual  rescission.  31  Misc. 
Bep.  695,  66  N.  Y.  Supp.  59.  On  appeal  the  injunction  order  was  re- 
versed, the  court  holding  that  the  contract  was  one  for  the  sale  and 
delivery  of  personal  property,  and  that  a  court  of  equity  will  not  de- 
cree a  specific  performance  of  a  contract  relating  to  chattels;  and 
also  that  the  difficulties  attending  the  execution  of  a  judgment  for 
specific  performance  were  such  that  the  court  would  not  undertake  to 
direct  a  judgment  which  it  could  not  without  great  difficulty  deter- 
mine was  properly  complied  with  on  account  of  the  continuous  and 
varied  character  of  the  performance  for  a  long  term  of  years.  55 
App.  Div.  225,  67  N.  Y.  Supp.  149.  The  remaining  part  of  the  opin- 
ion of  the  appellate  division  is  devoted  to  a  consideration  of  the  mat- 
ter of  the  attempted  rescission,  which  is  conceded  to  be  a  question  of 
fact  for  trial,  and  to  a  discussion  of  the  practical  effects  of  an  injunc- 
tion, which  I  do  not  deem  as  intended  to  modify  the  fundamental 
rules  applied  to  the  consideration  of  this  case  so  far  as  this  motion  is 
concerned,  especially  as  the  injunction  order  fully  provided  for  security 
that  the  defendant  should  not  suffer  loss  in  case  its  contract  was  not 
enforceable,  and  that  the  contract  price  should  be  continuously  paid, 
so  that  its  operations  might  be  carried  on  without  loss,  and  the  excess 
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beyond  the  contraot  price  fally  paid  lor  if  tbe  litigation  reaslted  id 
.  ttie  defendant's  favor,  foU(»wlng  the  lai^nage  of  the  (pinion  at  epeeial 
ierxa,  which  was  as  foUomi: 

"Yet  Vb0  defendant  shouM  be  protected  fRKn  loas,  so  that,  ia  case  of  soc- 
ceqs,  tbe  oenit  sbotiU  not  have  mlstakenl7  worked  them  Bertons  Injiirr.  Ib 
addition  to  the  general  aecorlty  up<m  temporal?  Injonctloa,  tl)e  plalBtiff 
Rhoald  have  a  satisfactory  undertaking  to  take  the  present  cut,  and  par  tbe 
balance  at  nine  dollars  per  cord,  and  any  additional  value  found,  in  case  It 
does  not  succeed,  without  prejudice  to  defendants'  claimed  rescissloB,  so  that 
the  Santa  Clara  Ooiniiany  may  not  suffer  loss  by  depredation  In  quality  from 
exposure  or  otherwlae^  and  also  to  take  oq  similar  terms,  during  Utigation,  the 
future  cuts,  so  that  this  company  may  reasonably  provide  for  the  current 
■efficiency  of  its  plant,  and  utilize  Its  property  as  though  not  disturbed  by  Is- 
Junctlon." 

The  reversal  of  the  injunction  order,  therefore,  was  based,  npon  two 
fundamental  propositions  established  in  this  case  by  the  appellate  di- 
vision. The  first  proposition  holds  that  no  action  for  a  specific  per- 
formance could  be  decreed,  and  the. second  that  no  injunction  would 
lie.  I  therefore  do  not  see  any  escape  from  holding  that  the  law  in 
this  case,  as  at  preetent  established,  forbids  any  equitable  relief,  and 
accordingly  grant  the  motion,  and  dismiss  the  complaint,  with  costs. 

I  doubt  the  power  to  cancel  the  lis  pendens  except  under  the  spe- 
cific terms  of  section  1674  of  the  Code  of  Civil  Procedure.  That  sec- 
tion seems  to  give  this  remedy  of  cancellation  only  where  an  action 
is  settled,  discontinued,  or  abated,  or  final  judgment  is  rendered  there- 
in against  the  party  filing  the  notice  and  the  time  to  appeal  has  ex- 
pired, or  for  an  unreasonable  neglect  to  proceed  in  the  action.  The 
situation  of  the  case  at  present  does  not  conform  to  any  of  the  occa- 
sions presented  by  this  section.  That  section  impliedly  gives  the  de- 
feated party  the  right  to  a  preservation  of  his  notice  for  the  purposes 
of  an  appeal  if  promptly  taken.  Whether,  after  judgment  entered 
dismissing  the  complaint,  the  lis  pendens  has  any  further  effective 
force,  I  do  not  undertake  to  decide,  nor  is  such  a  decision  necessaiy. 
The  motion  to  cancel  the  lis  pendens  is  denied,  with  costs. 

Motion  defied,  with  costs. 


(34  Misc.  Bep.  621.) 

HABT  V.  METROPOIilTAN  ST.  RT.  CO. 
(Supreme  Court,  Appellate  Term.    April  22,  190L) 

1.  Stbebt  Railroads — Fassenobr — Wrongkui.  Ejbctiok. 

FlalntlCT  and  two  disinterested  witnesses  testified  that  he  boarded  tbe 
front  platform  of  defendant's  street  car  while  In  motion,  and  was  thrown 
therefrom  by  the  grlpman,  and  injured,  while  defendant  offered  no  evi- 
dence. PlalntifT  bad  safely  boarded  the  car,  intending  to  become  a 
passenger,  and  the  front  platform  was  not  guarded  by  a  gate.  Held,  that 
a  Judgment  for  defendant  was  erroneous,  since  plaintiff  was  on  the  car 
as  a  passenger,  and  was  entitled  to  protection  from  assault  by  defend- 
ant's employes,  and,  if  not  entitled  to  remain  because  of  infraction  of 
the  company's  rules,  only  reasonable  force  should  be  used  in  rvmovlng 
him  after  a  refusal  to  leave. 

8.  Saus— BuAKDiNO  Moving  Car— Contbibutouy  Negligence. 

Where  plaintiff.  Intending  to  become  a  passenger,  boarded  tbe  front 
platform  of  defendant's  street  car,  and  was  thrown  therefrom  by  the 
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grlpman,  while  It  was  In  motion.  plalntliTg  recoTety  therefor  Ig  not  pro- 
hibited by  the  fact  that  he  boarded  the  car  while  It  was  In  motion,  since 
haying  placed  himself  In  a  position  of  safety,  so  far  as  the  movement  of 
the  car  had  any  bearing  on  his  injury,  such  act  was  not  contributory 
negligence. 

Appeal  from  manicipal  court  pf  city  of  New  York,  Jiighth  district 
Action  for  iDjnries  by  Micbael  Hart  against  lite  Metropolitan 

Street-Railway  Company.    From  a  jndgment  in  favor  of  defendant, 

plaintiff  appeals.    Reversed. 

Argued  before  BieCHOEP,  P.  J.,  and  OLABKE   and  l»EV?N- 

TI^TT,  JJ.. 

W.  D.  Birdsall,  for  appellant. 
O.  Glen  Worden,  for-  respondent. 

BISCHOFF,  P.  J.  The  defendant  gave  no  evidence,  and  the  jury 
rendered  a  verdict  in  its  favor  upoi)  the  testimoAy  presented  on  behalf 
of  the  plaintiff.  Corroborated  by  two  disinterested  witne^es,  the 
plaintiff's  testimony  was  that  he  boarded  the  front  platform  of  the  de- 
fendant's car  while  in  motion,  and  was  then  seized  by  the  gripman, 
and  thrown  from  the  moving  car  into  the  street.  The  case  was  sub- 
mitted to  the  jury,  with  the  unequivocal  instruction  tha,t  the  assault 
by  the  gripman,  if  not  within  the  scope  of  his  employment,  was  a 
matter  for  which  the  defendant  was  not  liable,  and  that,  if  the  plain- 
tiff had  boarded  the  car  without  the  defendant's  consent,  a  verdict 
might  be  rendered  in  its  favor.  The  accuracy  of  the  charge  is  ques- 
tioned by  the  exceptions  taken. 

That  the  plaintiff  had  boarded  the  car  as  intending  passenger 
was  not  the  subject  of  dispute,  nor  was  there  doubt  that  he  had  safely 
boarded  it.  Being  upon  the  car  as  a  passenger,  he  was  entitled  to  pro- 
tection from  an  assault  by  the  defendant's  employ^  in  charge  of  the 
vehicle,  whatever  the  motive  of  the  assault;  and  if  he  was  not  entitled 
to  remain  on  the  car,  through  some  infraction  of  the  reasonable  rules 
of  the  company,  he  was  subject  to  removal  by  the  use  of  no  more  than 
reasonable  force,  if  he  refused  to  leave  voluntarily.  Smith  v.  Railway 
Co.  (Com.  PI.)  18  N.  Y.  Supp.  759;  Id.,  138  N.  Y.  623,  33  N.  E.  1083. 
If  it  be  assumed  (for  there  is  no  proof)  that  the  defendant's  rules  pro- 
hibited an  entrance  by  way  of  the  front  jriatform,  in  this  instance 
not  obstructed  by  a  gate,  the  plaintiff  might  possibly  have  been  re- 
fused passage,  but  no  rule  of  law  required  him  to  take  his  instruc- 
tions of  the  defendant's  rules  at  the  risk  of  his  life.  See  Smith  t. 
Railway  Co.,  supra. 

We  certainly  cannot  hold  that  the  plaintiff's  recovery  was  prohibit- 
ed by  his  having  boarded  the  car  while  in  motion.  If  this  had  con- 
tributed to  the  situation  which  resulted  in.  his  injury,  as  a  proximate 
cause,  there  wou.ld  be  no.  doubt  that  his  case  must  fail;  but  he  placed 
himself  in  a  position  of  safety,  so  far,  at  least,  as  the  movement  of  the 
car  had  any  bearing  upon  his  injury,  and,  while  his  act  may  have  con- 
tributed to  the  fury  of  the  gripman,  it  was  not  contributory  negli- 
gence. 

Judgment  reversed,  and  neW  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 
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CHASE  V.  HEHR. 

(Supreme  Court,  Appellate  Term.    April  16,  1901.) 

OouRTS — New  York  Citt  Municipal  CotTRT — Jchisdictioh— Fraud. 

Greater  New  York  Charter,  J  1364,  subd.  14,  gives  the  mnnidpal  eonrt 
Jurisdiction  In  cases  over  whicli  the  district  courts  had  Jurisdiction;  aud 
by  Code  Olv.  Proc.  {  3215,  the  provisions  of  section  2862,  giving  Jnstiera 
of  the  peace  Jurisdiction  of  actions  for  "Injury  to  property,"  were  made 
applicable  to  district  courts.  Held,  that  since  Code  Civ.  Proc.  {  3343,  subd. 
10,  defining  "an  injury  to  property"  to  be  "an  actionable  act.  whereby  the 
estate  of  another  is  lessened,  other  than  a  personal  Injury,  or  the  breach 
of  a  contract,"  covers  actions  for  damages  for  fraad  and  deceit,  such  ae- 
tlons  are  within  the  Jurisdiction  of  the  municipal  oonrt 

Appeal  from  municipal  court  of  city  of  New  York,  Eleventh  district 
Action  by  Prank  C.  Chase  against  Franklin  B.  Herr,    From  a  judg- 
ment dismissing  tlie  complaint,  plaintiff  appeals.    BeTersed. 

Argued  before  BISGHOFF,  P.  J.,  and  CLARKE  and  LBYEN- 
TMTT,  JJ. 

Pierre  M.  Browne,  for  appellant. 
Sidney  H.  Stewart,  for  respondent. 

BISCHOFF,  P.  J.  The  ground  for  the  dismissal  of  the  action  iq>- 
pears  from  the  return  to  be  that  the  municipal  court  had  no  jurisdic- 
tion of  an  action  for  fraud  and  deceit.  Section  1364  of  the  charter 
(subdivision  14)  gives  the  municipal  court  jurisdiction  in  cases  over 
which  the  district  courts  had  jurisdiction,  and  by  section  3215  of  the 
Code  the  provisions  of  section  2862  relative  to  the  jurisdiction  of  jus- 
tices' courts  were  made  applicable  to  the  district  courts.  An  ac- 
tion for  an  injury  to  property,  as  defined  in  section  3343,  subd.  10,  of 
the  Code,  is  thus  within  the  jurisdiction  of  the  municipal  court  (Code, 
§  2862,  subd.  2) ;  and  the  Code  definition  of  an  injury  to  property — ^"an 
actionable  act,  whereby  the  estate  of  another  is  lessened,  other  than 
a  personal  injury,  or  the  breach  of  a  contract" — clearly  covers  an  ac- 
tion for  damages  for  deceit.  See  Farrington  v.  Bullard,  40  Barb. 
512.  Upon  examination  of  the  pleadings,  we  cannot  agree  with  coun- 
sel for  the  respondent  that  the  complaint  might  have  been  dismissed 
for  insufficienc}',  and  the  dismissal  upon  the  express  ground  of  juris- 
diction was  erroneous. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event    All  concur. 


(34  Misc.  Kep.  389.) 

In  te  HUNTER. 

(Supreme  (Tonrt,  Special  Term,  Oswego  (bounty.    March,  t901.> 

1.  Injdhction— Illegal  Sale  of  Liqcors. 

Where  the  evidence  shows  that  defendant  had  sold  "beer,"  wlthont  stat- 
ing the  Iclnd  of  beer,  he  will  not  be  enjoined  under  an  allegation  that  he 
was  trafficking  In  liquors  without  a  certificate,  as  there  is  no  presumption 
that  the  word  "beet"  means  fermented  oir  malt  liquor^  or  that  It  Is  Intox- 
icating. 
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X  Sakk— Eyidbncb. 

Evidence  on  the  hearing  of  a  petition  to  enjoin  defendant  from  trafBck- 
Ing  In  Uquora  contrary  to  law  that  be  had  made  a  few  sales  of  Intoxicat- 
ing liquors  a  few  mouths  prior  to  the  filing  of  the  petition  raises  no  pre- 
sumption that  he  has  continued  such  sales,  such  acts  being  made  penal  by 
statute. 

Petition  of  John  Hunter  for  an  order  enjoining  James  M.  Gaflre; 
from  selling  liquor  contrary  to  proviBionB  of  the  liquor  tax  law.  Mo- 
tion to  confirm  report  of  referee  denied. 

G.  8.  Piper,  for  petitioner. 
F.  O.  Spencer,  for  defendant. 

WEIGHT,  J.  The  statute  provides  that,  at  the  time  of  the  pres- 
entation of  the  petition,  "if  the  court  is  satisfied  that  such  person  is 
unlawfully  trafficking  in  liquor,  an  order  shall  be  granted  enjoining 
such  pierson  from  thereafter  traflQcking,"  etc.  Liquor  Tax  Law,  §  29. 
The  term  "liquor"  is  defined  as  meaning  distilled  or  rectified  spirits, 
wine,  fermented  or  malt  liquors.  Id.  §  2.  The  evidence  shows  that 
the  defendant  sold  "beer,"  but  the  kind  of  beer  is  not  stated.  The 
word  "beer"  may  mean  malt  or  fermented  liquor,  or  it  may  mean  the 
unfermented  and  nnintoxicating  extract  of  various  roots  or  plants. 
There  is  no  presumption  that  the  word  "beer"  means  fermented  or 
malt  liquors,  or  that  it  is  intoxicating.  The  burden  of  proof  in  that 
regard  is  on  the  petitioner.  Blatz  v.  Bohrbach,  116  N.  Y.  450,  22 
N.  £.  1049,  6  L.  B.  A.  669.  In  this  case,  therefore,  the  proof  does 
not  establish  that  any  beer  was  sold  in  violation  of  the  statute. 

The  evidence  shows  that  a  few  sales  of  intoxicating  liquors  were 
made  in  June,  1900,  but  the  petition  was  not  presented  until  Septem- 
ber. That  the  defendant  violated  the  statute  three  months  prior  to 
the  time  of  the  presentation  of  the  petition  fails  to  establish  a  viola- 
tion at  the  time  of  that  presentation.  It  is  too  remote.  The  proof 
of  violation  should  be  reasonably  near  the  date  when  relief  is  asked. 
Counsel  for  the  petitioner  invokes  the  principle  that  a  state  of  things 
shown  to  exist  is  presumed  to  continue  to  exist.  That  principle  ap- 
plies to  civil  cases.  But  in  cases  involving  criminal  or  penal  acts,  as 
in  this  case,  that  presumption  is  counterbalanced  by  the  stronger  pre- 
sumption in  favor  of  innocence.  Blatz  v.  Bohrbach,  supra.  The  vio- 
lation mentioned  may  be  the  basis  of  a  criminal  prosecution  and  pun- 
ishment, but  the  remoteness  of  the  evidence  fails  to  establish  the  ne- 
cessity of  injunctive  action  by  the  conrt.  The  motion  must  be  denied, 
with  a  trial  fee  and  costs  of  this  motion  and  disbursements  to  be 
taxed  in  favor  of  the  defendant. 

Motion  denied,  with  costs. 
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HUHLKER  t.  NEW  TOBK  ft  H.  R.  CO.  et  al. 
(Supreme  Court,  Appellate  DlrlUoU,  First  Department    A^itl  19,  1901.) 

1   RAICttOaDB— AttUt^HTtt  FtROPBttTY— Rmat   to  M&tNTXtIt    Et.BVA¥BD    TRACKS. 

A  railroad  company  which  has  maintained  its  tracks  In  a  cut  In  a  city 
street  for  20  years  does  not  acquire  a  right  by  adverse  possession,  as 
against  an  abntttig  property  oUoiet,  Irhich  will  entitle  It  to  {^ace  Its 
tracks  on  a  Tladnct  constructed  above  the  Borface  of  the  street 
i,  Bahe— Eyidence — Admissibility. 

Where  a  railroad  company  having  a  prescriptive  right  to  carry  its 
tracks  In  a  cut  in  a  street  places  them  on  an  elevated  vladwH:  tibdve  tixe 
street  level.  It  is  not  error,  in  an  action  for  damages  to  abutting  prop- 
erty, to  admit  evidence  of  the  course  of  values  In  adjoining  streets. 

Van  Brunt  P.  J.,  dissenting. 

OrosB  appeals  teon  special  term,  New  York  coanty. 

Action  bj  Henry  Muhllrer  agaiast  the  New  York  ft  Harlfem  Bail- 
road  GBin|)an7  and  the  New  York  Gsattal  &  Hndsoii  River  Sallroad 
Oompany.  From  a  Judgtnent  ia  favor  ef  defendants,  plaintiff  and  de- 
fendants appeal.    Affirmed. 

Argiied  before  VAN  BBUNT,  P.  J.,  and  BUMSfiY^  MeltAUGS- 
UK,  and  O^BBIEN,  JJ. 

James  C,  Bushby,  fttr  plirilintlft. 
Ira  A.  Place,  for  defendants. 

McLAUtJHLlN,  J.  T^HiB  itlctloh  Was  blrought  to  recoter  dalna^ 
resulting  from  the  operation  of  defendants'  railroad  is  front  of  plaia- 
tifiPs  ppemises  on  Parte  avenae,  in  the  city  of  New  York,  and  to  en- 
join the  fatare  operatibn  of  stkch  road.  The  plaintiff  had  a  jtidgment 
restraidiBg  the  defendants  frem  inteifering  with  hiii  easements  «f 
light,  air,  abd  access  to  the  premises  in  qbestion,  and  fixing  the 
amount  Of  the  fee  and  rental  damages  because  bf  tsaeh  prior  inter- 
ference. The  judgment  was  in  the  usual  form  in  actibns  brought 
for  a  Similar  ptirpose  against  the  elevated  railroad  companies  in  such 
city,  add  provided  that  if  the  defendants,  within  a  time  specified, 
paid  the  amoants  awarded  for  fee  and  rental  damages,  then  the  in- 
junctioh  should  not  become  operative. 

The  facts  established  upon  the  trial,  so  far  as  the  same  relate  tb 
the  plaintiflf'B  right  to  recover  at  all,  are  substantially  the  same  as 
those  established  upon  the  trials  In  I«wiB  v.  Railroad  CJo.,  162  N.  Y. 
262,  56  N.  E.  B40,  Fries  v.  Kailfoad  Co.,  57  App.  Dit.  577,  68  N.  Y. 
Supp,  670,  and  Sanders  v.  Jtailroad  Go.  (decided  by  this  court  March 
8,  1901,  and  not  yet  officially  reported)  69  N.  Y.  Supp.  156,  and  fbr 
that  reason  it  is  unnecessary  to  restate  them  here.  Thfe  origih  of  the 
defendants'  claim  to  so  much  of  the  premises  u^n  ^t'hldh  their  rt»ad 
stands  as  lies  south  of  the  old  Harlem  road  is  precisely  like  the 
Lewis  Case,  and  the  origin  and  source  of  plaintiff's  title  and  of  de- 
fendants' claim  to  premises  lying  north  of  the  old  Harlem  road  are 
in  all  respects  like  the  Sanders  Case;  and  the  liability  of  the  defend- 
ants to  respond  in  damages  from  February  16, 1897,  when  they  began 
to  operate  trains  upon  the  steel  viaduct,  in  so  far  as  such  operation 
interfered  with  the  easements  of  light,  air,  and  access,  was  settled 
by  the  Lewis  Case,  which  was  followed  in  both  oi  t)ie  other  cases 
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cited.  The  qaeBtioh  pf  defendants  having  acquired  title  by  adverae 
poBBeBsion  was  considered  by  this  court  in  both  the  Fries  and  Sanders 
Cases.    In  the  fonner  it  was  said: 

"Fot  these  rtaBOns  tbe  deed  to  the  city  vne  valtfl  as  aftEdnst  the  rallroBd 
company;  and  it  had  no  title  to  that  part  of  the  street  in  front  of  the  plain- 
tiS'a  premises,  and  Its  only  rights,  tiierefore,  were  those  which  It  had  ac- 
quired by  adverse  possession.  Within  the  nile  laid  down  in  the  ciase  of  Lewis 
V.  Bailroad  Co.  [cited  above],  that  advene  possession  did  not  give  to  the 
railroad  company  tbe  right  to  tiarry  Its  tracks,  which  tot  twenty  years  had 
ron  In  a  cut,  upon  a  viaduct  such  as  this  is  above  grounds  in  front  ef  the 
plalntUTs  premises.    The  Case  ot  Lewis  applies  fully  to  the  one  at  bar." 

In  the  Sanders  Gase  tiiis  court  followed  the  decision  just  quoted, 
the  ptesiditag  justice  dissenting  on  the  sole  ground  that  "title  by  ad- 
T««e  possession  as  to  the  twenty-four  feet  strip,  at  least,  was  estab- 
liriied  by  the  «TideDce.  *  *  *"  It  is  urged,  howeyer,  that  an  «Tor 
was  committed  in  the  admission  of  evidence  as  to  the  course  of 
values  of  real  estate  on  Madison  and  Lexington  avenues  subsequent 
to  the  year  1802.  But  a  similar  question  was  presented  to  and  passed 
opon  by  a  majority  Of  this  court  in  the  Fries  Oase,  and  it  was  there 
beld  that  the  evidence  was  not  incompetent.  It  is  also  urged  that  the 
fee  and  rental  damages  awarded  are  excessive.  A  careful  consid- 
eration of  the  evidence  bearing  upon  that  subject  fails  to  sustain 
such  contention.  There  is  sufficient  evidence  to  sustain  the  finding 
of  the  special  term  in  this  respect. 

The  judgment  is  right,  and  should  be  affirmed,  and,  inasmuch  as 
both  parties  appeal  from  the  judgment)  we  are  of  the  opinion  that 
costs  Should  not  be  awarded  to  either  ef  them.  All  coBenr,  except 
VAN  BEUNT,  P.  J.,  who  dissents. 


04  Misc.  Rep.  6*2.)  _ 

DODGE  V.  PRITOSAKD. 

(Stq>reme  Court,  Appellate  Term.    April  l6,  1001.) 

LAKSLORD  and  TBNAMT— 80MRENDER  BT  OPERATION  OP  LaW. 

Where  a  lessee  vacated  the  premises  and  surrendered  the  keya  tmder 
an  agreement  that  he  was  to  pay  a  stipulated  sum  within  a  specified 
time  In  discharge  of  his  liability  on  the  lease,  but  failed  to  perform  his 
agreement,  and  the  lessor  did  not  re-enter  nor  relet  the  premises,  there 
was  no  surrender  by  operation  of  law,  and  the  rights  of  the  lessor  to 
collect  rents  were  not  affected. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Tenth  district. 

Action  by  Charles  O.  Dodge  against  Beuben  L.  Pritchard.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  BISCHOFF,  P.  J.,  and  CLARKE  and  LEVEN- 
TRITT,  JJ. 

Joseph  H.  SpafiFord,  for  appellant. 
William  T.  Sabine,  Jr.,  for  respondent. 

LEVBNTRXTT,  Jv  TlK  appellant  claims  tliat  be  Is  released  from 
his  obligation  to  pay  rent  by  virtue  of  a  surrender  and  acceptance  of 
the  demised  term.  He  was  tenant  under  a  yearly  lease,  and  sought 
to  be  relieved  6K  hi*  contract  at  the  end  of  nine  months.  He  testi- 
fies to  varlbtis  Interview's  with  the  plaintiff  concerning  the  terms  on 
which  a  sorreodw  would  be  accepted.  The  decision  of  the  justice, 
however,  involves  this  version  of  the  interview,  which  we  aecept  as  in 
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accordance  with  the  weight  of  evidence:  The  plaintiff  agreed  to  re- 
lease the  defendant  from  his  contract  in  consideration  of  the  pay- 
ment of  flOO  before  the  Ist  of  the  ensuing  month.  The  defendant 
claims  he  was  to  pay  tiie  f  100  when  convenient  to  him.  Even  if 
there  was  an  agreement  for  a  conditional  acceptance  and  sorren- 
der,  it  was  not  lived  up  to  by  the  defendant.  He  now  relies  on  a 
surrender  and  acceptance  by  operation  of  law.  It  appears  by  his 
testimony  that  within  a  few  days  after  the  alleged  agreement  with 
the  plaintiff  he  moved  out  of  the  premises,  and  gave  the  keys  of  the 
apartment  to  the  janitor.  This  was  about  the  middle  of  the  month. 
He  testifies  that  at  that  time  the  plaintiff  was  not  in  the  city.  The 
latter  testifies  that  the  defendant  moved  out  in  the  night;  that  he 
did  not  enter  or  relet  the  apartment  occupied  by  the  defendant,  but 
simply  gave  the  janitor  orders  to  clean  it  and  remove  some  straw. 
There  is  no  testimony  that  the  janitor  ever  communicated  to  the 
plaintiff  the  fact  of  the  surrender  of  the  keys,  or  that  he  had  any 
authority  to  receive  them.  It  might  be  sufficient  to  rest  this  aCQrm- 
ance  on  the  just  finding  of  fact  below.  If  the  tenant  moved  out 
upon  an  agreement  that  he  was  to  pay  flOO  on  the  Ist  of  the  ensuing 
month,  his  failure  to  do  so  would  terminate  the  contract  and  revive 
the  conditions  of  the  original  letting.  Independently  of  that,  how- 
ever, the  conceded  facts  establish  no  acceptance  of  the  intended  sur- 
render. Mere  surrender  of  keys  accomplishes  nothing  as  a  matter 
of  law.  That  fact  is  evidence,  the  weight  of  which  varies  with  the 
circumstances  of  each  case  from  which  surrender  and  acceptance 
can  be  implied.  Dorrance  v.  Bonesteel,  51  App.  Div.  131,  64  N.  T. 
Supp.  307;  Underbill  v.  Collins,  132  N.  Y.  269,  30  N.  E.  576;  Gaffnev 
V.  Paul,  29  Misc.  Rep.  642,  61  N.  Y.  Supp.  173;  Thomas  v.  Nelson. 
69  N.  Y.  118.  Acceptance  by  the  janitor  not  acted  upon  by  the  prin- 
cipal is  ineffectual  to  bind  the  latter.  Johnson  v.  Doll,  11  Misc.  Bep. 
345,  32  N.  Y.  Supp.  132.  The  plaintiff  was  not  called  upon  to  do 
anything  until  the  time  for  paying  the  f  100  had  expired.  Even  if 
the  keys  had  been  directly  surrendered  to  him,  he  was  under  no  ob- 
ligation to  tender  a  return.  Thomas  v.  Nelson,  supra.  On  the  facts 
found,  this  case  resolves  itself,  at  most,  into  one  where  the  receipt 
of  the  keys  was  coupled  with  the  express  condition  that  in  the  event 
of  the  failure  of  the  defendant  to  pay  the  stipulated  amount  the  orig- 
inal rights  of  the  plaintiff  were  not  to  be  affected.  There  was  no  ac- 
ceptance in  law,  and  none  in  fact.  McAdam.  Landl.  &  Ten.  §  209; 
Chaplin,  Landl.  &  Ten.  §  565.  The  judgment  is  right,  and  should  be 
affirmed. 
Judgment  affirmed,  with  costs.    All  concur. 


POX  V.  CX)WPERTHWAIT. 

(Supreme  Conrt,  Appellate  Division,  Second  Department.    April  19,  1901.) 

Building  Contracts— Performance — Plradino. 

Where  a  building  contract  contained  a  provision  that  all  work  idionld 
be  done  to  the  satisfaction  of  an  architect,  and  that  payments  should  be 
made  only  on  the  assent  of  the  attorney  of  a  mortgagee,  a  general  ave^ 
ment  that  plaintiff  had  duly  performed  all  the  conditions  of  the  agreement 
was  sufficient  without  specially  pleading  that  the  architect's  certificate 
and  the  attorney's  consent  had  been  obtained. 
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Appeal  from  special  term,  Westchester  comity. 

Action  by  Harriet  M.  Fox  against  Josephine  E.  Cowperthwait. 
Prom  an  interlocutory  judgment  overruling  a  demurrer  to  the  com- 
I^aint,  defendant  appeals.    AfiQrmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSQH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Morris  P.  Ferris,  for  appellant. 
James  W.  Purdy,  for  respondent. 

JENKB,  J.  This  is  an  appeal  from  an  interlocutory  judgment  oyer- 
ruling  a  demurrer.  Plaintiff,  a  subcontractor,  complains  that  the  de- 
fendant and  a  contractor  executed  an  agreement  whereby  the  defend- 
ant was  to  advance  certain  payments  as  a  building  progressed,  and 
that  plaintiff  was  to  be  paid  out  of  the  funds  due  on  the  sixth  payment 
named  in  that  agreement,  which  provided,  inter  alia,  that  the  work 
should  all  be  done  under  the  supervision  and  to  the  satisfaction  of 
Henry  E.  Hillier,  and  that  the  various  payments  "shall  be  made  only 
-with  the  assent  of  Morris  P.  Ferris,  attorney  for  the  mortgagee,  and 
only  upon  his  being  satisfied  that  the  work  on  said  building  is  faith- 
fully and  properly  done,  and  far  enough  advanced  to  justify  said  pay- 
ments; and  that  said  bond  and  mortgage  is  a  first  and  prior  lien  upon 
the  property,  as  to  which  the  said  attorney  is  to  be  the  sole  judge." 
The  complaint  alleged  that  the  said  plaintiff  duly  performed  all  of 
the  conditions  of  said  agreement  to  be  performed  on  her  part  between 
her  and  Geoghegan,  the  said  contractor,  contained  in  the  contract, 
annexed  thereto  and  marked  "Exhibit  B";  that  the  said  Geoghegan 
duly  performed  all  of  the  conditions  between  him  and  the  defendant 
on  his  part  to  be  performed  to  entitle  him  to  the  sixth  payment,  as 
set  fortii  in  the  contract,  annexed  thereto  and  marked  "Exhibit  A." 
The  defendant  demurs  on  the  ground  that  the  complaint  does  not 
state  facts  sufBcient  to  constitute  a  cause  of  action,  argues  that  the 
plaintiff  does  not  plead  the  performance  of  the  conditions  relative 
to  the  supervision  of  Mr.  Hillier  and  the  assent  of  Mr.  Ferris,  and  re- 
lies upon  the  authority  of  Weeks  v.  O'Brien,  141  N.  Y.  199,  36  N.  E. 
185,  which,  he  states,  lays  down  the  rule  that: 

"When  a  building  contract  contains  a  condition  requiring  an  architect's 
certificate  of  completion  of  the  contract  before  payment  of  the  last  install- 
ment, it  is  essential,  in  an  action  upon  the  contract  to  recover  that  Install- 
ment to  allege  in  the  complaint  performance  of  that  condition,  or  set  forth 
facts  excusing  plaintiff  from  procuring  the  certificate." 

This  is  an  accurate  quotation  of  part  of  the  headnote.  Bnt  the 
court,  in  the  opinion,  says: 

"By  the  true  construction  of  the  building  contract,  the  procuring  by  the 
plaintiff  of  the  certificate  of  the  architect  that  the  building  had  been  com- 
pleted was  a  condition  precedent  to  his  right  to  recover  under  the  contract 
the  last  installment  of  $6,158,  for  which  this  action  Is  brought.  To  meet  this 
condition,  and  to  show  a  right  of  action,  it  should  have  been  averred  in  the 
oomplaint,  either  generally  or  si)ecially,  that  the  condition  precedent  had  been 
performed,  or,  if  the  plaintiff  relied  upon  a  matter  excusing  him  from  procur- 
ing the  certificate,  the  facts  should  have  been  stated." 

.    Examination  of  the  complaint  in  Weeks  v.  O'Brien,  supra,  in  the 
rt'cord  before  the  court  of  appeals  (volume  1193,  Law  Library  in 
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Brooklyn),  shows  that  it  4oee  not  coatain  apy  allegation  whaterer 
coAcentiDg  tiie  arciuteqt's  certificate,  or  any  general  allegatioa  tiiat 
could  refer  thereto.  I  tbiok  that  the  ailegationa  in  the  complaint 
in  the  case  at  bar  meet  the  rale  aa  laid  down  in  Weeks  t.  O'Brien, 
aaym-  See,  too,  Bogaidus  y.  Insorance  Co.,  101  N.  T.  328,  334,  4 
^.  E.  S22.  Dr.  Austin  Abbott,  in  his  Forms  of  Pleading  (rolnme  1, 
p.  196),  sets  forth  a  form  that  reads,  "(^  That  the  pjlaintilf  ^y  per- 
formed all  the  conditions  thereof  o;i  Jbds  part,"  and  in  his  pote  there- 
to sajs,  "If  the  contract  provides  that  plaintiff  shall  procure  an  archi- 
tect's certifijcate  before  defendant  ^aU  malce  ptiymef^t,  this  general 
ajUiegation  of  performance  is  held  sufficient,  and  no  special  allega- 
tiQ;a  tihat  aach  certificate  was  obtained  i^  necessary;"  citing  authori- 
cies,  among  thept  being  Weeks  t.  O'Brien,  aupra.  Ajqi  allegation  that 
the  building  was  completed  according  tjo  the  terms  of  the  contract 
is  not  sufQcient  Weeks  t.  0'|}rien,  Siopra.  Sl9.vish  adherence  to 
form  books,  aa  a  rnle,  is  a  matter  of  taste.  They  are  not  inrariahly 
safe  guides,  bijit  the  research,  learning,  and  logic  of  Austin  Abbott 
maJ^e  his  concJLusioins  valuable  to  any  court.  Qood  pleading  Imt  re- 
quired that  the  complaint  should  show  that  the  plaintiff  bad  done 
the  work  to  meet  the  terms  of  the  contract,  pi4  that  she  had  per- 
formed tbe  conditions  of  the  contact,  ^d  t^t  the  money  was  lier 
due  under  the  contract  If  the  assent  of  ^r.  Ferris,  as  provided  for 
in  the  contract,  were  a  condition  precedent,  then  the  pleading  is,  in 
my  opinion,  sufficient,  for  the  reasons  stated.  The  contract  signed 
by  Mr.  Ferr^  sihows  hjs  pleii^ry  powers  as  both  attorney  and  agent 
of  the  lender.  If  such  assei^t  of  Mr.  Ferris  were  not  a  condition 
precedent,  then  I  think  it  was  not  necessary  for  theplaintifl  to  plead 
it.  Bogardus  v.  Insurance  Co.,  supra;  33Rbbard  t.  Chapman,  ?4  App. 
Div.  252,  54  N.  Y.  gupp.  5$7.  For  it  was  not  essential  to  the  plain- 
tiff's sveceas  to  show  that  the  defendant's  obligation  d^^tended  upon 
the  "mental  condition"  of  the  defendant  or  of  her  agents,  which  they 
alone  could  disclose;  but  the  law  would  have  them  satisfied  with 
that  which^  in  reason,  should  satisfy  theip.  Boiler  Co.  t.  09r4en,  101 
N.  Y.  387,  4  N.  F.  749. 
The  judgment  must  be  affirmed,  with  costs.    AU  concoR 


0*BRIBN  T.  CENTRAL  B.  R.  OP  N?5Ty  JERSEY. 
(Snpi»ine  Court.  Appellate  Division,  Second  Departinent    AprU  19.  IdOl.) 

RAILBOAD  CboSSINO— AcCIDBRT— CONTBIBUTOBY  NRaLISBROB. 

Plaintiff's  Inteatate  wm  kUIed  at  a  nllroad  qrosdng  by  Us  borae  be- 
coming frightened  and  lunoliig  In  front  of  a  train.  There  waa  evidence, 
tbougb  it  was  disputed,  that  the  plalntlS  did  not  aee  the  train  approacb- 
lijig  v^UI  he  waa  within  26  feet  of  the  track,  whMi  he  aMempted  -to  stop 
bis  horse,  ^T^i  V^aX  the  train  was  running  60  miles  aa  hour  witbout  sound- 
ing crossing  signals,  gtld,  tl^ajt  an  instntctlon  z^QBlElng  plaintiff  to  show 
that.  If  intestate  ha4  l^notyn  of  tjie  approach  of  tbe  train,  be  wo(dd  not 
have  approached  so  nes^  the  track  before  attempUag  to  atop  the  horse, 
was  erroneous,  since  it  would  .authorize  a  verdict  agalpst  plaintiff  if  It  is 
shown  that  Intestate  would  have  knowingly  approached  so  near  the 
tmc|c,  tbougb  he  dtd  not  te  Csct  luiow  of  the  approach  of  tbe  train. 
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Appeal  trom  trial  term,  Kings  county. 

Action  by  pijeii  6'3Brien,  a«  administratrix  of  the  estate  of  Thomas 
H.  O'Brien,  ag^ipat  )he  Centr^  Ks)iiiroa4  of  New  Jersfey,  for  the 
wrongfal  killing  of  plaintiffs  intestate.  From  a  jodgpejait  in  fayor 
of  the  defendant,  and  from  an  order  denying  a  motion  for  a  new  trial, 
plaintiff  appeals.    Reversed.  

Argued  before  GOOpi^ICH,  P.  J.,  and  WOpDWAP?,  HIB8CH- 
BEBG,  JSNKS,  and  g£WE|:X,  JJ. 

Cbarlec)  if.  Pattersop,  for  appell^t. 
Robert  Thome,  foe  respondeat. 

HIRSCHBERG,  J.  The  plfltintirs  intestate  wap  killed  at  a  high- 
way crossing  by  one  of  defendant's  trains  running  at  the  rate  91  a 
mile  a  minate.  j^e  was  laying.  There  was  a  sharp  cqpi^ict  as  to  the 
circxunstajjfies,  bijt  ^e  ^ury  coij|ld  h^ve  found  from  the  evidence  ^hat 
the  traiQ  came  upop  the  e^os^ing  without  warning  or  signa)  of  any 
kind,  and  that  the  plaintiff's  intestate,  without  seeing  or  hearing  the 
t^aip,  but  in  the  exercise  qt  rea9onal))e  and  propefr  care,  had  driven  to 
within  25  feet  of  the  defenjdan^'s  tracks,  'j'here  was  evidence  tend- 
ing to  show  t^at  at  this  point  the  horse  pecame  unmanageable,  and 
despite  the  efforts  made  by  the  deceijised  to  restrain  him,  bolted  upon 
the  trac^  in  front  of  me  trajin.  A  numper  of  ques^tioixs  are  presented 
upon  the  appeal,  but  one  ^j^ope  is  deemed  necessary  to  confiider  in  the 
view  taken  by  the  majority  of  the  court. 

The  learned  trial  justice  charged  the  jury  with  general  accuracy 
upon  the  ^estions  of  ]the  ^efemarit'»  ijLegligence,  ^nd  the  freedom 
of  plaij^tifre  decedent  frop^  contrijbi^tory  negligence,  a|i  CQuditions  to 
be  afiaimativefy  established  jt>y  her  priecedent  to  a  right  of  recovery, 
bat  he  adde^  this:  "Plaintiff  must  further  estabjish  to  your  satis- 
faction that,  if  t^e  decedent  had  been  aware  of  the  approach  of  the 
train,  he  would  npt  have  proceeded  on  to  the  point  ^  which  he  tried 
to  stop  his  honpe."  Tbi#  portion  of  the  ch^^p  yrM  excepted  to  by 
the  plaintiff's  counsel,  as  follows:  "I  also  except  to  that  part  of  the 
eharge  in  which  yon  say  that  plaintiff  coul^  pot  ^recover  unless  ithe 
plaintiff  cpnvifljce(J  tl^e  jury  that  the  deceased  would  have  stopped 
before  reacj;iing  the  point  where  he  ^d  stop  if  he  had  become  pre- 
viously ajy^e  of  the  approach  0^  the  trai?."  Tlie  e?;c^tion  fairly 
stated  the  tenor  of  the  charge,  and,  as  no  qualification  was  iaade  to 
the  charge  by  the  court,  it  mys^  be  assumed  on  this  appeal  that  the 
jury  found  the  defendant  blam^ble,  an^  the  plaintiff'^  decedent  free' 
from  ]blame,  un^er  t^e  cpnditio:^^  ^tijaJly  existing,  but  defeated  the 
plainti^  because  of  her  failure  to  show  what  her  decedent  would  have 
done  un^er  the  hypothetical  circumstances  suggested  by  the  court. 

On  the  denial  of  the  plaintiff's  motion  for  a  new  trial,  the  learned 
trial  justice  wrote  a  memorandjjim  in  whiclji  occurs  tjie  foVowipg: 

"I  further  ctiarged  t|ie  }ury  that  evev  If  they  shoiild  ^nd  be  djd  not  see  the 
train,  but  drove  on  to  the  point  where  be  pulled  up'  bis  horse  In  Ignorance  of 
Its  approach,  tb^ t  they  should'  not  tind  for  the  plallntlflf  uilleBS  they  were  satis- 
fled  that  had  he  beiti  aware  of  the  approachin(f  train  ttewcnid  aot  have  ddren 
to  that'polnt,  bccamse  otharvlat  the  liack  ot  alswl*  mopii  not  l>e  t|ie  ca,u3e 
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of  the  accident.  •  •  •  If  the  point  to  which  decedent  purposely  drove  -was 
BtlU  In  his  mind  a  place  of  safety,  which  may  veiy  well  be,  it  is  a  fair  ques- 
tion whether  he  would  not  have  driTen  there  though  he  had  heard  all  of  the 
signals  in  the  world.  The  relation  of  canse  and  effect  between  the  lade  of 
signals  and  the  accident  at>80lutely  falls  in  that  case.  In  that  case  the  acci- 
dent becomes  a  simple  misfortune,  due  to  the  bolting  of  the  horse.  The  bur- 
den was  on  the  plaintiff  to  convince  the  Jury,  not  only  of  neglect  on  the  de- 
fendant's part  In  malclng  signals,  but  that  such  negligence  caused  the  accident. 
It  was  for  the  Jury  to  say  whether  the  place  to  which  decedent  purposely 
drove  was  so  essentially  dangerous,  or  so  dangerous  In  the  decedent's  mind, 
that  crediting  him  with  common  prudence,  lie  would  not  have  driven  tbere 
had  he  been  aware  of  the  approaching  train,  whether  his  driving  to  that  point 
was  to  be  attributed  to  his  Ignorance  of  the  situation  or  not." 

Of  coarse,  there  can  be  no  accident  in  any  case  unless  the  injured 
person  in  some  way  becomes  present  at  the  scene  of  danger.  All 
the  law  requires  of  him,  however,  is  that  he  shall  be  absolved  from 
contributory  blame  in  the  events  which  actually  occur.  If  he  is  so 
absolved  there  may  be  a  recovery,  and  no  case  is  cited  for  the  proposi- 
tion that  he  must  also  prove  that  he  would  have  been  equally  cau- 
tious under  a  different  state  of  facts.  It  has  never  been  held  that 
his  mere  presence  at  the  place  where  he  received  his  injury  was  in 
itself  a  cause  of  the  accident,  so  far  as  to  bar  a  recovery,  unless  he 
could  prove  affirmatively  that  he  would  not  have  been  there  at  all 
if  the  accident  had  been  foretold  to  him.  In  most  instances  where 
death  results,  the  establishment  of  such  a  fact  by  finite  proof  would 
be  a  psychological  impossibility.  Cases  may  arise  in  which  it  would 
be  easy  to  prove  that  warnings,  if  given,  would  be  unheeded,  and 
therefore  ineffectual;  but  it  will  seldom  happen  that  the  legal  repre- 
sentatives of  a  deceased  person  can  establish  affirmatively  the  con- 
verse, viz.  that  the  deceased  would  in  fact  have  heeded  warnings 
which  were  never  given,  or  that  he  would  have  acted  in  such  manner 
as  would  have  been  regarded  as  prudent  by  a  jury  if  he  had  discovered 
his  danger  sooner  than  he  did.  In  this  case  the  plaintiff  was  physic- 
ally incapable  of  making  the  proof  which  the  court  required,  and  the 
burden  imposed  on  her  practicaUy  deprived  her  of  all  right  to  a  ver- 
dict. 

The  charge  cannot  be  regarded  as,  in  effect,  one  which  deprived 
the  plaintiff  of  a  right  to  recover  only  in  case  the  decedent  volun- 
tarOy  placed  himself  in  a  position  of  danger.  It  may  be  conceded  that 
if  the  jury  found  that  the  decedent  did  in  fact  see  the  train  coming, 
and  yet  intentionally  drove  to  within  25  feet  of  the  track,  and  there 
.tried  in  vain  to  restrain  his  horse,  they  would  be  justified  in  rendering 
a  verdict  for  the  defendant.  But  the  proposition  as  charged  is  essen- 
tially different.  It  was  to  the  effect  that  if  the  deceased  drove  to 
within  25  feet  of  the  track  innocently,  and  without  seeing  the  train, 
and  without  receiving  any  warning  signal,  there  could  nevertheless 
be  no  recovery,  unless  it  were  also  proved  that  he  would  have  stopped 
sooner  had  he  been  warned,  or  had  he  in  any  manner  become  aware 
of  the  approaching  train.  By  this  charge  the  plaintiff  was  required 
to  establish,  not  only  freedom  from  blame  under  the  facts  of  the 
case,  but  also  freedom  from  blame  under  other  and  different  facts, 
not  really  existing,  but  assumed  by  the  court,  and  in  which  the  con- 
duct of  the  deceased  would  be  necessarily  in  imagination  only,  and 
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therefore  beyond  the  pale  of  forensic  scrutiny.    The  judgment  and 
«rder  should  be  reversed. 

Judgment  and  order  reTersed,  and  new  trial  granted,  coata  to  aUde  the 
«rent    All  concur. 


•(84  Misc.  Rep.  378.) 

OLOOTT  v.  OSSOWSKI  et  aL 

(Snpreme  Court,  Special  Term,  New  York  Oonnty.    March,  IML) 

1.  WiLM — Dkmonsthative  Leoact.  ' 

A  legacy  of  $9,000,  "which  are  Inveated  as  follows,"  a  list  of  tho  secnrl- 
ties  being  set  forth,  is  not  specific,  where  the  secorities  exceed  in  value 
the  $9,000,  and  the  surplus  passes  as  undistributed  property,  where  no 
other  provisions  of  the  will  controL 

%  8amb— Uesiocart  Bequest. 

A  bequest  of  an  annuity  to  a  brother,  payable  from  the  Income  of  cer- 
tain corporate  shares  to  the  extent  of  $600,  until  "he  will  be  fifty  years 
old,"  after  that  time  the  whole  capital  to  be  given  to  his  daughter,  or. 
In  case  of  her  death,  to  the  brother  and  his  wife,  in  the  absence  of  a 
residuary  clause  would  entitie  the  daughter  to  the  surplus  Income  of  the 
shares. 

Action  by  Frederica  P.  Olcott,  executrix,  against  Felix  Ossowskl 
and  others,  for  the  constraction  of  a  will.    Decree  rendered. 

Butler,  Notman,  Joline  &  Mynderse,  for  plaintiff. 
Montgomery  Hare,  for  defendants  Uppenkamp. 
John  B.  Abney,  for  defendants  Anna  M.  Ossowskl  and  Fdix  OS' 
«owski. 

Percy  Jackson,  for  defendant  Franz  Ossowski. 
Lewis  L.  Delafleld,  for  defendant  Anna  B.  Ossowski. 

BISGHOFF,  J.  The  legacy  to  the  defendant  Maria  Uppenkamp  is 
thus  framed:  "I  give  nine  thousand  dollars  to  Maria  Uppenkamp, 
•  •  •  which  are  invested  as  follows," — a  list  of  securities  being 
then  set  forth;  and,  the  value  of  the  securities  now  being  greater  than 
^9,000,  a  judicial  construction  is  sought.  I  find  no  room  for  doubt, 
under  the  authorities,  that  this  legacy  is  to  be  construed  as  demon- 
strative, not  specific  (Crawford  v.  McCarthy,  159  N.  Y.  518,  519,  54 
N.  E.  277;  Giddings  v.  Seward,  16  N.  Y.  365);  and  the  excess  of  the 
value  of  the  securities  described  over  the  amount  of  the  legacy  must 
be  disposed  of  under  some  other  provision  of  the  will  or  upon  the 
theory  of  intestacy.  It  thus  becomes  necessary  to  examine  the  instru- 
ment with  a  view  to  the  discovery  of  some  residuary  provision  which 
would  cover  the  excess  of  this  legacy,  but,  while  mindfnl  of  the  rule 
which  calls  for  a  construction  against  intestacy  in  cases  of  doubtful 
testamentary  provisions,  I  cannot  find  reasonable  ground  for  holding 
that  the  disposal  of  this  excess  can  fall  within  the  will. 

The  only  residuary  clause  is  as  follows:  "The  rest  of  my  prop- 
erty, my  silver  tea  set,  table  silver,  toilet  silver,  jewelry,  dresses,  etc., 
is  to  be  sent  to  the  children  of  Dr.  August  Uppenkamp;"  and  this 
clause  is  subject  to  the  provisions  of  the  following  codicil: 

"Whereas,  by  my  said  will  I  have  bequeathed  my  silver  tea  set,  table 
silver,  toilet  silver,  Jewelry,  dresses,  etc.,  to  the  children  of  Dr.  August  Up- 
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penkamp:  Now,  I  bereby  revoke  said  bequest,  and  I  do  hereby  devise  and 
be<lueittii  an  of  iny  movable  property  and  personal  effects  of  every  Wnd 
and  description,  gnch  as  silverware,  toilet  silver,  J«wdry,  wearing  appareU 
and  all  other  goods  and  chattels,  not  consisting-  of  Investments,  unto  my 
frien^d  Mary  BU«n  Hoyt,  wiffe  of  Tbomas  E.  Hoyt«  of  Nortb  Long  Biancb. 
N.  J.,  her  heirs  and  assigns,  forever." 

This  codicil  operated  to  revoke  the  residuary  bequest,  unless  by  the 
words,  "the  rest  of  my  property,"  as  contained  in  iMai  bfequest,  the 
testatrix  intended  to  rerer  to  properly  6.thet  thai  the  ''silver  tea  set," 
and  other  chattels  specifled  inusediately  thereafter,  bat  if  the  wrads, 
"the  rest  of  my  property,"  were  intended  to  be  comprehensive,  the 
specific  mention  of  the  silver,  jewelry,  dresses,  etc.,  was  wholly  unhec- 
essary;  In  my  view,  the  intention  was  to  limit  the  bequest  to  the  per- 
soneil  belohgings,  >hieb  w^re  instanced  by  the  deseription,  and  the 
codicil  materially  aids  this  construction.  Thfe  codicil  i^ecites  the  be- 
quest as  contained  in  the  will,  the  recital  being:  "Whfereas,  I  have 
bequeathed  my  silver  tea  set,  table  silver,  toilet  silver,  jewelry,  dress- 
es," etc. ;  8lnd  then  proceeds  to  revoke  the  bequest,  giving  ail  movable 
and  personal  pio^rtj,  "not  cottsisting  of  invfestments,"  to  a  diflFerent 
legatee.  The  intention  to  tevoke  the  becjliest,  as  thade,  is  so  apparent 
that  it  would  do  violence  to  the  plain  meaning  of  words  to  treat  this 
residuary  clause  in  the  will  as  still  operative.  The  f  estritri±  evideBtly 
omitted  the  recital  of  the  wdrds,  "the  rest  of  my  property,"  when  re- 
voking the  bequest,  simpl|^  because  .those  words  added  nothing,  and 
her  understanding  of  what  she  had  originally  bequeathed  is  made 
clear  by  the  exj^icit  description  of  the  subject  of  the  bequest  con- 
tained in  the  provision  whereby  she  changed  the  legatee,  lie  codicil 
disposes  of  the  residue  of  all  personal  property,  not  consisting  of  in- 
vestments, and  I  must  construe  the  residuary  clause  of  the  will  as 
having  had  no  broader  scope  and  as  revoked  in  toto.  Therefore  the 
sorplus  of  the  bequest  to  Maria  Uppenkamp  is  to  be  distributed  as 
uiK)n  intestacy. 

The  remaining  question  involves  the  construction  of  the  following 
bequest: 

"I  give  to  my  brother  Felix  Ossowskl  •  •  •  an  annuity  per  annum, 
payable  quarterly,  of  the  income  of  my  fifty  shares  In  the  Standard  Oil 
Oompany.  *  *  *  The  sum  my  brother  Felix  Is  to  get  per  annum  amounii 
to  ?600,  tmtll  hfe  Will  be  fifty  years  old;  after  that  time  (In  1904)  the  whole 
capital  of  the  Standard  Oil  shares  mentioned  18  to  be  given  to  his  dnnghter. 
Anna  Bertha,  or,  in  case  of  her  death,  to  himself  and  his  wife,"  etc 

The  income  from  the  stock  referred  to  being  in  excess  of  fSOO,  and 
there  being  no  room  for  dispute,  as  I  view  the  case,  that  the  annnitv 
is  absolutely  limited  to  that  svun,  the  question  of  the  disposition  of 
the  surplus  income  depends  in  a  measure  upon  the  nature  of  the  be- 
quest 01  the  stock  itself. 

It  has  been  suggested  that  this  legacy  of  the  shares  is  void,  in  that 
the  power  of  alienation  is  suspended  for  a  period  not  measured  by 
lives;  the  contention  being  that  the  suspension  is  to  endure  until  the 
year  1904,  absolutely.  This  I  do  hot  take  to  be  the  reasonable  in- 
terpretation of  the  words  used.  Felix  is  to  be  paid  the  annuity  until 
he  reaches  the  age  of  50,  and  the  date  is  noted,  obviously,  for  better 
certainty  as  to  lie  time  when  he  would  reach  that  age.    His  death 
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befofe  that  time  would  bring  the  iatervefiing  estate  to  a  close;  lor 
there  is  no  possibility  of  an  iKtentioh  to  kee|)  the  aatidlty  alive  for  any 
purpose  thereafter,  and,  in  this  ast^ct,  the  suspension  of  dliesation 
is  in  fact  to  endure  for  a  period  no  greater  than  that  meassred  by  k 
Jife. 

The  bequest  of  the  shares  b^ng  valid,  and  there  being  no  residuary 
clause  in  the  will,  the  surplus  income  properly  belongs  to  the  defend- 
ant Anna  Bertha  Ossowski,  as  the  owner  of  the  "next  eventual  es- 
tate," if  the  gift  of  the  shares  be  construed  as  creating  a  contingent 
estate  (Pray  t.  Heg«nan,  92  N.  T.  608;  Laws  1896,  c.  647,  §  63;  Laws 
1897,  c.  417,  §  2);  and,  on  the  theory  of  a  present  vested  estate  in  the 
principal,  the  same  result  would  follow,  for  the  increase,  except  as 
otherwise  disposed  of  by  the  will,  would  belong  to  the  person  in  whom 
the  ownership  of  the  property  itself  was  thus  vested  through  a  specific 
bequest.  Isenhart  v.  Brown,  2  Edw.  Oh.  341,  347;  Mur^y  v.  Mar- 
cellus,  1  Dem.  Snr.  288. 

Form  of  decision  and  judgment  may  be  submitted  accordingly. 
Affidavits  on  the  question  of  the  amount  of  an  addttional  allowance 
to  the  plaintiff  are  desired.  Costs  to  all  parties,  but  without  allow- 
ances to  defendants,  except  to  guardian  ad  litem,  payable  out  of  funds 
belonging  to  the  infant.  An  affidavit  should  be  furnished  showing 
the  amount  thus  applicable  to  an  allowance  to  the  guardian  and  the 
services  performed.    Ordered  accordingly. 


CULVER  v.  TORHBY. 

(Supreme  Court,  Appellate  Term.    April  22,  IfiOi.) 

L  Bankeb — Ikbolvbkct — Action  for  Deposit — Fraud— Burden  of  Pboof. 
Where  a  depositor  sues  a  banker,  who  has  obtained  a  discharge  in 
bankruptcy,  tb  recover  moneys  deposited  prior  to  the  assignment,  the 
burden  of 'proving  fraud  is  on  the  plaintiff. 

&    SAMB— ETIDENCK— SnFPlClENCT. 

In  a  suit  by  a  depositor  against  a  banker,  who  had  obtained  a  discharge 
in  bankruptcy,  to  recover  a  deposit  made  three  days  before  bis  assign- 
ment, the  only  evidence  on  the  Issue  of  fraud  consisted  of  plaintlfTs  tes- 
timony to  an  admission  by  defendant  that  he  had  been  insolvent  during 
a  period  when  some  deposits  were  made,  which  was  met  by  defendant's 
denial,  and  assertion  that  he  was  insolvent  for  the  first  time  on  the  day 
of  his  assignment,  and  there  was  no  evidence  as  to  the  state  of  his 
affairs  at  the  time  of  the  assignment  from  which  it  could  be  inferred  that 
his  insolvency  was  not  due  to  sudden  causes.  BeUt  insufflcient  to  estab- 
lish fraud. 
&  Same— Admissibility. 

Where  a  depositor  sued  a  banker,  who  had  obtained  a  discharge  In 
bankruptcy,  to  recover  a  deposit  made  prior  to  the  assignment,  there 
was  no  error  in  excluding  the  trustee's  report,  made  months  after  the 
deposit,  and  filed  with  the  referee  in  ttankruptcy,  offered  by  plaintiff  on 
the  issue  of  fraud. 
4.  Affsal. 

Error  based  on  the  exclusion  of  a  document  cannot  be  considered  on 
appeal,  when  the  record  fails  to  show  that  it  was  in  fact  offered  in  evi- 
dence. 

Appeal  from  municipal  court,  borough  of  Manhattan,  iSecond  dis- 
trict- 


Digitized  by 


Google 


920  69  NHW  YORK  SUPPLBMBNT  (Sup.   Ct- 

■nd  101  New  York  State  Reporter 

Action  by  Weeks  W.  Culver  against  David  M.  Torrey.  From  a 
jadgment  for  defendant,  plaintiff  appeals.    Affirmed. 

Argued  before  BISCHOFF,  P.  J.,  and  CLAKKE  and  LEVEN- 
TRITT,  JJ. 

Cliarles  W.  Culver,  for  appellant. 
Robert  A.  B.  Dayton,  for  respondent. 

BISCHOFF,  P.  J.  The  defendant,  doing  business  as  a  private 
banker,  made  a  general  assignment  on  the  13th  day  of  October,  1898, 
and  was  thereafter  adjudg^  a  bankrupt  and  discharged  from  his 
debts.  The  plaintiff's  claim  is  for  moneys  deposited  by  him  with  the 
defendant  prior  to  the  date  of  the  general  assignment,  the  last  de- 
posit (the  sum  of  |15)  having  been  made  three  days  before  that  date. 
Assuming  that  the  discharge  in  bankruptcy  would  not  cover  this  debt, 
if  fraudulently  contracted,  the  burden  of  proving  the  fraud  was  upon 
the  plaintiff,  and  the  only  proof  upon  the  subject  consisted  of  the 
plaintifTs  testimony  to  an  admission  by  the  defendant  that  he  had 
been  insolvent  during  the  period  when  some  deposits  were  made, 
which  testimony  was  met  by  the  defendant's  denial,  and  the  asser- 
tion that  he  was  insolvent  for  the  first  time  on  the  day  of  his  gen- 
eral assignment.  There  is  no  evidence  as  to  the  state  of  the  defend- 
ant's affairs  at  the  time  of  the  assignment,  from  which  it  could  be 
inferred  that  the  insolvency  was  not  due  to  some  sudden  cause,  and 
it  was  well  within  the  province  of  the  justice  to  accept  the  deifend- 
ant's  testimony  upon  this  issue  of  fraud.  In  view  of  that  testi- 
mony, the  effect  of  the  discharge  in  bankruptcy,  as  a  defense,  re- 
mained wholly  unimpaired,  and  judgment  was  properly  rendered  for 
the  defendant. 

So  far  as  appears  from  tiie  record,  there  was  no  error  in  the  exclu- 
sion of  the  report  filed  by  the  trustee  with  the  referee  in  bankruptcy, 
since  this  paper,  as  described,  had  no  necessary  bearing  upon  the 
state  of  the  defendant's  property  some  months  before,  when  the  plain- 
tiff's deposits  were  made,  and  the  return  affords  no  information  aa 
to  the  contents  of  the  document  thus  offered  and  excluded. 

It  is  claimed  that  the  justice  erroneously  excluded  the  schedules 
relating  to  the  general  assignment,  but  we  have  no  record  before  us 
that  these  papers  were  in  fact  offered  in  evidence. 

No  ground  for  reversal  is  presented  by  any  exception  taken  to 
rulings  at  the  trial,  and,  as  we  have  stated,  the  judgment  cannot  be 
disturbed  upon  the  facts. 

Judgment  affirmed,  with  costs.    All  concur. 
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BELL  T.  CONSOLIDATED  GAS,  ELECTRIC  LIGHT,  HEAT  ft  POWER  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    April  19,  1901.) 

Ibjurt  to  Sebtart— Kboliobncb  of  Fellow  Sbbtaht— Maoeobbbt — Ddtt  to 
Ibspect. 

Where  an  expert  other  than  an  ordinary  engineer  la  not  needed  In 
removing  and  replacing  caps  connected  with  boiler  tubes,  and  making 
a  test  as  to  the  safety  of  the  boiler  after  cleaning  it,  the  master  is  not 
liable  to  a  fellow  servant  of  the  engineer  who  was  iojured  by  the  negli- 
gence of  the  latter  In  falling  to  make  a  proper  examination  after  be  had 
removed  the  caps  and  cleaned  the  boiler. 

Appeal  from  trial  term,  Orange  county. 

Action  by  Ellen  Bell,  as  administratrix  of  John  Bell,  deceased, 
against  the  Consolidated  Ckis,  Electric  Light,  Heat  &  Power  Com- 
pany, for  the  wrongful  killing  of  plaintiff's  intestate  while  in  the 
service  of  defendant  From  a  judgment  dismissing  the  complaint, 
the  plaintiff  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  EUMSEY,  McLAUQH- 
MN,  PATTEKSON,  and  O'BRIEN,  JJ. 

John  M.  Gardner,  for  appellant. 
Bacon  &  Merritt,  for  respondent. 

PATTERSON,  J.  We  are  unable  to  discover  that  the  main  facts 
appearing  upon  this  record  differ  from  those  upon  which  the  case 
was  decided  on  a  prior  appeal  by  the  appellate  division  in  the  Second 
department.  36  App:  Div.  242,  5fi  N,  Y.  Supp.  780.  It  was  there 
held  that  the  negligence  of  the  engineer  employed  by  the  defendant 
was  that  of  a  fellow  servant  of  the  plaintiff's  intestate,  and  that 
in  the  absence  of  evidence  that  an  expert,  other  ihaa  an  ordinary 
engineer,  was  needed  in  removing  and  replacing  caps  connected  with 
the  boiler  tubes,  and  in  making  the  test  of  the  safety  of  the  boiler 
after  cleaning  it,  the  defendant  cannot  be  held  responsible.  We 
are  constrained  to  follow  the  decision  of  the  Second  department, 
without  criticising  it.  but  are  convinced  that  the  case  is  one  which 
should  be  passed  upon  by  the  court  of  appeals.  The  evidence  on 
the  present  record  does  not  support  plaintiff's  contention  that  the 
defendant  was  guilty  of  negligence  in  employing  an  unskillful  or 
incompetent  engineer. 

The  judgment  must  be  affirmed,  with  costSb    All  concur. 


SCHWIND  T.  IBERT. 

(Supreme  Court,  Appellate  Division,  Second  Department.    April  19,  1901.) 

Gifts— Bank  Deposits. 

A  mother,  after  depositing  her  own  funds  in  a  bank  to  the  credit  of 
herself  and  her  daughter  without  saying  anything  to  the  officers  of  the 
bank  about  the  deposit,  retained  exclusive  possession  and  control  of  the 
bank  book,  and  always  drew  from  the  account  The  only  evidence  that 
the  deposit  was  a  gift  to  the  daughter  was  the  testimony  of  the  mother, 
who  testified,  "I  put  the  money  there  for  my  daughter,  so  that  she  might 
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hare  something  to  live  on,  and  I  said  to  her,  1  am  pnttlng  this  money 
In  the  bank  for  70a.' "  BtUt  that  the  transacdon  did  not  eonstltitte  • 
gift  to  the  daughter,  as  It  did  not  show  anj  Intention  to  give,  and  there 
wu  nt>  deUT«ry,  and  the  fttAd  wa«  therefore  Uatde  tat  the  motheft  debts. 
S.  TBuars. 

Whei«  a  iii«th«r,  IMet  detxJMtlng  her  own  rands  ih  a  Mnk  In  the  name 
of  herself  and  daughter  without  any  declaration  of  trust,  retained  actual 
possession  ot  the  bank  book,  and  always  drew  from  the  account,  tbe 
transaction  did  not  constitute  a  valid  trust  in  favor  of  the  daughter. 

Appeal  ttam  special  term,  Kings  coilnty. 

Action  hy  Barbara  Schwind  against  Anthony  Ibert  Prom  a  judg- 
ment for  defendant,  plaintiff  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOOlJWABD,  HIRBCiH- 
BERG,  JENKfi,  and  SEWELL,  JJ. 

John  C.  Judge,  for  appellant. 
F.  A.  McCloskey,  for  respondent 

GOODRICH,  P.  J.  The  findings  of  hunt  by  the  special  term  estab- 
lish, on  sufficient  eridedce,  the  following  facts:  For  some  TeaT» 
prior  to  1899,  Barbara  Schwind  was  engaged  in  the  business  of  bay- 
ing and  selling  lager  beer,  and  in  that  year  she  opened  an  account 
in  the  Williamsburg  Savings  Bank  under  the  name  of  "M^  Barbara 
Schwind  and  Emma  Schwind,"  the  latter  being  her  daughter.  She 
alone  deposited  in  and  drew  moneys  from  the  account,  and  in  Oc- 
tober, 1898,  there  was  a  balance  in  her  favor  of  (3,116.80.  None  of 
the  moneys  belonged  to  or  were  contributed  by  Emma,  and  tiie  bank 
book  was  always  in  the  exclusive  possession  and  control  of  Barbara. 
The  Frank  Ibert  Brewing  Company,  having  loaned  money  and  sold 
goods  to  Barbara,  recovered  a  judgment  against  her  in  June,  1899, 
for  $936.54:,  upon  which  execution  was  issued  and  returned  unsatia- 
fied.  Supplementary  proceedings  were  instituted,  under  which  Bar- 
bara, Emma,  and  an  officer  of  the  bank  were  examined;  and  in 
December,  1899,  the  court  appointed  Anthony  J.  Ibert  as  receiver 
of  the  property  of  Barbara.  The  usual  injunction  order  restrained 
Barbara  from  withdrawing  moneys  from  the  bank.     In    October, 

1899,  Barbara  was  appointed  by  the  court  as  committee  of  Emma 
as  an  incompetent  person,  and  the  bank  was  ordered  to  pay  over 
to  her  the  money  on  deposit  in  the  bank.  To  this  proceeding  neither 
the  brewing  company  nor  the  receiver  was  a  party.    On  January  3, 

1900,  Ibert,  as  receiver,  demanded  the  payment  to  him  by  the  bank 
of  the  deposit  in  question,  and,  such  payment  being  refused,  brought 
an  action  against  the  bank,  Barbai'a,  as  committee  and  individually, 
and  Emma,  for  such  deposit.  On  January  11th,  Barbara,  as  com- 
mittee, commenced  this  action  against  the  bank  to  recover  the  amount 
of  the  deposit.  The  bank  obtained  an  order  of  interpleader  by 
which  Ibert,  as  receiver,  and  Barbara  individually,  were  substituted 
as  parties  defendant  in  place  of  the  bank.  Thus  all  parties  were 
before  the  court.  On  these  facts  the  court  found,  as  a  conclusion 
of  law,  that  the  deposit  belonged  to  Barbara  individually,  and  that 
Emma  never  had  any  right,  title,  or  interest  therein;  that  the  pro- 
ceedings to  appoint  Barbara  aa  committee  of  Emma  were  brought 
with  the  fraudulent  intent  to  avoid  the  application  of  the  deposit 
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to  the  Ijayment  of  Barbara's  debts;  and  that  the  receiver  waft  en- 
titled to  the  deposit  and  tiie  pass  book;  and  jildgment  was  accord- 
ingly entered,  from  which  thia  appeal  is  taken^ 
,  It  is  evident  that  thb  ownership  of  the  depotsit  is  the  nnderljing 
point  Of  this  controversy.  If  ilarbara  neither  gave  Emma  an  nh- 
divided  interest  in  the  fund  nor  intended  to  create'  A  trust  therein 
for  her,  the  Judgmejit  must  be  affhrmed.  The  evidence  discloses  bo 
facts  which  are  sufficient  to  establish  either  a  gift  or  a  trust. .  There 
was  no  transference  Of  an  interest  in  the  deposit,  nOr  any  delivery 
of  the  symbol,  the  bank  book,  td  £mma.  Oh  the  examination  in 
supplementary  proceedings,  B&rbard  testified,  iind  i^e  repeated  at 
the  trial,  that  the  money  was  hers,  and  not  Emma's;  that  at  the 
time  of  opening  the  acootmt  she  did  not  say  anything  to  the  officers 
about  the  account;  that  Emma  did  not  leave  at  thi  bank  her  sig- 
nature to  the  account;  that  the  account  was  opened  simply  in  the 
name  of  Barbara  and  Emma;  and  that  Barbara  has  always  had 
the  bank  hook  in  her  possession  and  control.  The  only  evidence 
which  Barbara  offered  to  prove  the  gift  of  the  deposit  to  Emma  or 
a  trust  for  her  is  the  testimony  of  Barbara,  when  she  said,  "I  put 
the  money  there  for  my  daughter,  so  that  she  may  have  something 
to  live  on";  and,  "I  said  to  the  girl,  1  am  putting  this  moqey  in 
the  bank  for  you.' "  These  facts  constituted  no  divestiture  of  Bar- 
bara's possession,  dominion,  or  control  over  the  fund. 

In  Beaver  v.  Beaver,  117  N.  Y.  421,  22  N.  E.  940,  6  L.  R.  A.  403, 
where  the  question  before  the  eOurt  was  as  to  the  ownership  of  a 
savings  bank  account,  the  court  said  (pages  428,  429,  117  N.  Y., 
page  941,  22  N.  E.,  and  page  407,  6  L.  R.  A.): 

"The  platntilTa  title  to  the  fund  must  depend,  therefore,  upon  the  qnestloa 
of  gift.  The  elements  necessary  to  constitute  a  valid  gift  are  well  understood, 
and  are  nc^  the  subject  of  dispute.  There  must  be,  on  the  part  of  the  donor, 
an  Intent  to  give,  and  a  delivery  of  the  thing  given,  to  or  for  the  donee,  in 
pursuance  of  such  Intent,  and,  on  the  part  of  the  donee,  acceptance.  •  •  • 
But  delivery  by  the  donor,  either  actual  or  constructive,  operating  to  devest 
the  donor  of  possession  of  and  dominion  over  the  thing,  is  a  constant  and 
essential  factor  in  every  transaction  which  takes  effect  as  a  completed  gift. 
Anything  short  of  this  strips  It  of  the  quality  of  completeness  which  distin- 
guishes an  Intention  to  give,  which  alone  amounts  to  nothing,  from  the  con- 
summated act,  which  changes  the  title." 

The  doetriile  thus  announced  was  subsequently  reiterated  by  the 
court  on  another  appeal,  in  137  N.  Y.  59,  32  N.  E.  998. 

In  Wadd  v.  fiazelton,  137  N.  Y.,215,  33  N.  E.  143.  21  L.  R  A. 
693,  the  court  said  (page  219,  137  N.  Y.,  page  144,  33  N.  E.,  and 
page  697,  21  L.  R.  A.): 

"While  It  Is  true  that  no  particular  form  of  words  Is  necessary  to  create  a 
trust  of  this  nature,  and  while  it  may  be  created  by  parol  or  In  writing,  and 
may  be  Implied  from  the  acts  or  words  of  the  person  creating  It,  yet  it  la 
also  true  that  there  must  be  evidence  of  such  acta  done  or  words  used,  on 
the  part  of  the  creator  of  the  alleged  trust,  that  the  Intention  to  create  it 
arises  as  a  necessary  inference  therefrom  and  Is  unequivocal;  the  inlplication 
arising  from  the  evidence  mnst  be  that  the  person  holds  the  property  as  trus- 
tee for  another.  The  acts  must  be  of  that  character  which  will  admit  of  no 
other  interpretation  than  that  such  legal  rights  as  the  settlor  retains  are  held 
by  him  as  tt-usteb  for  the  donee;  the  settlor  must  either  transfer  the  property 
to  a  trustee,  or  declare  that  be  holds  It  himself  In  trust.    An  Intention  to 


Digitized  by 


Google 


"924  68  NEW  YORK  8UPPLBMBMT  (Sap.    Ct. 

and  103  New  Tork  State  Reporter 

g\ye,  eyldenced  by  a  writing,  may  be  moat  satisfactorily  established,  and  yet 
the  Intended  gift  may  fall  because  no  delivery  Is  proved.  And  where  an  In- 
tention to  give  absolutely  Is  evidenced  by  a  writing  which  falls  because  of  Its 
nondelivery,  the  court  will  not  and  cannot  give  effect  to  an  Intended  absolute 
gift  by  construing  It  to  be  a  declaration  of  trust,  and  valid,  therefore,  withoat 
a  delivery.  These  principles  have  been  decided  In  this  court  and  must  be 
regarded  as  settled." 

It  was  said  in  Young  v.  Young,  80  N.  Y.  422,  430,  that: 

"The  transaction  Is  sought  to  be  sustained  In  two  aspects:  First,  as  an 
actual  executed  gift;  and,  secondly,  as  a  declaration  of  trust  These  positions 
are  antagonistic  to  each  other,  for,  if  a  trust  was  created,  the  possession  of 
the  bonds  and  the  legal  title  thereto  remained  in  the  trustee.  In  that  case 
there  was  no  delivery  to  the  donee,  and  consequently  no  valid  executed  gift, 
while,  if  there  was  a  valid  gift,  the  possession  and  legal  title  must  have  been 
transferred  to  the  donee,  and  no  trust  was  created.  As  each  of  these  theories 
thus  necessarily  excludes  tiie  other,  they  must  be  separately  considered." 

In  the  light  of  this  decision,  we  search  the  record  for  eTidence 
that  the  transaction  falls  within  either  class,  and  we  are  unable  to 
find  any  eyidence  that  there  was  either  a  gift,  within  the  authority 
of  Beaver  v.  Beaver,  supra,  or  a  trust,  within  the  authority  of  Wadd 
T.  Hazelton,  supra. 

It  follows  that  the  fund  is  the  property  of  Barbara,  and  that 
the  judgment  should  be  afQrmed,  with  costs.    All  concur. 


COOK  V.  GROS& 
(Supreme  Oourt,  Appellate  Division,  Second  Department    April  10,  ISOl.) 

1.  Rbplkvim— Attornbt's  Febs— Element  of  Damages. 

Where  plaintiff  sued  for  the  possession  of  personal  proi^rty  and  for 
damages  for  Its  detention,  it  was  error  to  include,  as  an  element  of  dam- 
ages, the  services  of  plaintiff's  attorney  for  necessary  worlc  before  the 
commencement  of  the  action. 

8.  Same— Property  Cokditignallv  Sold. 

Where  plaintiff  leaves  whisky  in  the  possession  of  his  tenants,  to  be 
sold  over  the  latter's  bar  and  paid  for  as  used,  he  cannot  replevy  it  when 
seized  under  execution  for  the  tenants'  debts,  since  the  title  vested  abso- 
lutely In  the  tenants. 

Appeal  from  municipal  court  of  city  of  New  York. 

Action  by  John  A.  Cook  against  Max  Gross.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  OOODRICH,  P.  J.,  and  WCX)DWABD,  HIBSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Abraham  H.  Sarasohn,  for  appellant. 
E.  B.  Barnum,  for  respondent. 

fflRSCHBERG,  J.  The  defendant,  as  city  marshal,  and  in  obe- 
dience to  lawful  process  in  execution  against  the  Arm  of  Ackerly  & 
Balch,  levied  upon  two  barrels  of  whisky  at  the  Clarendon  Hotel, 
Ooney  Island.  The  hotel  was  then  conducted  by  the  firm  under  a 
liquor  tax  certificate  in  their  name,  and  the  whisky  was  in  actual 
use  by  them  for  sale  at  the  bar.  The  plaintiff  claims  to  be  the  owner 
of  the  whisky,  and  in  this  action  of  replevin  he  recovered  judgment 
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awarding  him  possession  of  it,  and  also  the  sum  of  f51.50  damages 
for  its  detention. 

The  damages  are  based  on  an  erroneons  theory.  The  plaintiff  was 
permitted  to  prove  and  to  recover  the  value  of  the  legal  services  ren- 
dered to  him  by  his  attorney  in  the  premises  prior  to  the  commence- 
ment of  the  action.  It  is  contended  that  this  ruling  finds  support 
in  the  case  of  Sewing-Mach.  Co.  v.  Best,  50  Hun,  76,  4  N.  Y.  Supp. 
510,  reversed  on  other  questions  in  105  N.  Y.  59,  11  N.  E.  146.  But 
that  case  at  the  general  term,  only  deciding  recoverable  the  actual 
expense  incurred  in  sending  a  man  from  Watertown  to  New  Yorlc 
to  demand  the  property,  was  by  a  divided  court,  and  should  not  be 
extended  so  as  to  include  a  general  claim  for  legal  services,  even 
where  the  making  of  a  formal  demand  is  embraced  in  the  services 
rendered. 

But  the  plaintiff  failed  to  prove  title  to  the  property,  but  did  estab- 
lish beyond  question  the  fact  that  the  firm  of  Ackerly  &  Balch  had 
the  right  of  property  and  a  leviable  interest  in  the  whisliy  at  the 
time  it  was  taken  by  the  defendant.  The  plaintiff  testified  that  he 
owned  the  hotel  property,  and  formerly  conducted  the  business;  the 
w^hisky  being  a  part  of  his  stock  at  the  time.  He  subsequently  leased 
the  property  to  the  firm,  leaving  the  whisky  in  their  possession  under 
an  agreement  that  they  were  to  be  at  liberty  to  retail  it  over  their 
bar,  and  to  pay  him  for  what  they  so  used.  He  endeavored  to  limit 
the  operation  of  this  agreement  to  one  of  the  barrels  only,  but  the 
jury  would  have  been  justified  in  concluding  that  it  rfelated  to  both. 
The  witness  Clarkin,  called  to  corroborate  the  plaintiff,  distinctly 
testified  that  it  related  to  both.  He  was  the  barkeeper  for  the  firm, 
and  testified  that: 

"Mr.  Balcb  did  not  want  to  take  the  whisky  at  all.  Mr.  Oook  said  he  did 
not  care  about  taking  it  up  and  putting  It  in  storage.  Mr.  Balch  asked  me  if 
we  could  use  It  I  said  I  did  not  think  we  could,  for  the  class  of  people  we 
expected  to  come  there.  So,  they  finally  made  arrangements  that  the  whisky 
was  to  stay  there,  and  Mr.  Balch  was  to  pay  for  any  part  of  it  that  be  used." 

At  the  time  of  this  arrangement  there  were  three  barrels,  but  the 
firm  had  sold  out  one  of  them  and  a  portion  of  the  second  at  the  time 
of  the  seizure.  It  is  very  evident  that  the  firm,  under  the  agreement, 
possessed  the  right  to  dispose  of  all  the  whisky  at  retail  in  their 
business,  and  that  the  title  to  it  was  accordingly  vested  in  them. 

The  case  of  Ludden  v.  Hazen,  31  Barb.  650,  is  precisely  in  point. 
In  that  case  the  plaintiff  brought  trover  for  parts  of  two  barrels  of 
whisky  and  part  of  a  keg  of  gin,  seized  and  taken  by  the  defend- 
ant, as  a  constable,  on  an  execution  against  one  Hackett.  It  ap- 
peared that  Hackett  had  obtained  the  property  from  the  plaintiff, 
giving  him  a  receipt  therefor,  specifying  that  the  same  was  to  remain 
the  property  of  the  plaintiff  until  paid  for;  the  liquors  to  be  paid 
for  when  sold  by  Hackett,  or  returned  when  called  for.  It  was  held 
that  the  transaction  could  not  be  regarded  as  a  conditional  sale, 
by  which  the  title  would  remain  in  the  vendor  until  the  condition  was 
performed,  bat  that  since  the  contract  contemplated  a  delivery  of  the 
liquors  to  the  vendee  to  make  a  part  of  his  stock  in  trade,  and  to  be 
retailed  to  his  customers,  the  property  vested  in  him  absolutely, 


Digitized  by 


Google 


926  89  NEW  TOBK  SCPPLBUENT  (BoP*   ^ 

and  KM  New  Tork  State  Reporter 

and  became  liable  for  bw  ^bts.  Aside  from  the  suggestion  of  fraud 
upon  creditors  as  vitiating  the  transaction,  the  court  decided  that 
the  right  pf  prc^rt;  passes  to  tiie  vend^  whenever  the  chattels  are 
to  be  deUvevetd  to  him  for  consumption  or  for  fiale,  <»  to  be  dealt 
with  in  way  w*,;  in(so«iist»t  with  the  ownership  of  the  s^e^,  or  in 
a  manner  which  would  neoesenrily  devteoy  the  tatter's  li«i  or  right 
of  property.  To  the  same  e^eet  is  Bonesteel  t.  Flack,  41  Sarb.  435, 
holding,  as  per  headnote,  that  "where  liquors  are  delivered  by  liq.aor 
merchants  to  a  tavern  keeper*  to  be  by  him  retailed,  the  title  to  the 
IHToperty  to  reijiain  in  the  liquot  merchants  until  the  property  is 
sold,  the  liquors  are  liable  to  seizpre  and  sale  onder  execatioas  i«sned 
against  t&e  tavern  ke^er."  See,  also,  DevUn  v.  O'Neill,  9  Paly,  SQ5^ 
afBrmed  68  N.  Y.  622.  In  Chase  v.  Stone  Po.,  63  Uqv.  Prac.  336, 
goods  had  been  purchased  with  the  privilege  of  exchange  at  any 
time,  and  it  ivas  held  that  where  the  vendee  retara^  tiken^  i^  ^e 
exercise  of  the  privilege,  and  they  were  destroyed  jay  fire  m  traiisit, 
the  loss  was  his,  inasmach  as  the  title  remained  vested  ip  him  ^ntil 
the  geods  reached  the  vendor's  custody.  The  s^ime  priiM:^>le  con- 
trolled the  decision  in  Ooldsmith  v.  Xevin,  8  N.  Y.  ^t  ^ep.  313,  i^id 
the  couH  drew  the  obviow  distinction  0[>age  317)  'Hl^etween  cases 
where  the  party  tq  vbom  the  property  is  delivered  is  tP  retail  it  as 
his  own,  and  those  where  he  is  to  deal  with  it  as  the  agent  or  bailee 
of  the  vendor."  To  the  like  effect  are  Costello  y.  HerbBt  (Aw-  Term) 
18  Misc.  Bep.  176,  41  l)f.  Y.  St^.  574;  Cartejr  y.  W/)jlac»,  32  Bun, 
384;  and  Fiab  y-  Bene^iet,  74  }f.  Y.  613. 

The  jadgpient  should  be  reversed,  «n4  new  jtrial  ^ideted;  costs 
tQ  abide  the  event    All  eonc^r* 


(84  Misc.  Bep.  649.) 

HAHN  V.  ROGERS. 

(Supreme  Oonrt,  Appellate  Term.    April  22,  1901.) 

1.  LKOAii  Services  to  Wipr— Liabilitt  or  Husband — Evidbnob. 

Where  a  wife  eontidted  an  sttemey  with  regard  to  aecnvlng  a  separa- 
tloQ  from  fier  buaband,  but  do  proceedings  were  Instituted,  wd  the  attor- 
ney brought  an  action  against  the  husband  for  his  fees.  In  wblcb  be 
showed  that  the  husband  and  wife  were  subsequently  divorced,  the  hus- 
band was  entitled  to  show  that  he  was  granted  the  divorce  for  the  fault 
of  the  wife;  aa  plalntltTa  right  to  recover  depended  on  whether  the  con- 
template^  actlop  by  the  wife  was  rendered  proper  by  H^e  busband'a  con- 
duct. 

S.  Samb— Evidence. 

In  an  action  against  a  husband  for  fees  by  an  attorney  who  had  been 
consulted  by  the  wife  In  contemplation  of  Instttatlng  divorce  proceedings. 
It  being  shown  by  plainilfPs  evidence  that  a  divorce  had  been  obtalMd 
subsequently.  It  was  not  error  to  refuse  i^lntlff's  motion  to  starlke  oat 
evidence  as  to  the  divorce  sroceedlvpis,  elicited  by  p)aliftl|I  I9  crosa-^ezam- 
l&lng  defendant. 

Appeal  from  municipal  court,  borough  of  Manhattan,  iSerentb  dis- 
trict. 

Action  by  Qeorge  Hahn  against  Smest  Basaell  Bogera.  Ttom  an 
order  setting  aside  a  yerdict  in  defendant's  favor,  be  af|>eais>,  Se- 
versed. 
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Argued  before  BISCHOFP,  P.  J.,  and  CLABKE  and  LEVEK- 
TRITT,  JJ. 

Brown  ft  Rogers,  for  appellant. 

G;  B.  Plante  (Maurice  Bapp,  of  counsel),  for  reiivoadeiit> 

OLABK^,  J.  This  in  an  action  brought  by  an  attorney  to  recover 
from  a  husband  the  reasonable  value  of  services  rendered  to  a  wife 
in  proceedings  looking  tp  an  ^ctjyon  for  ae^arationi  ^n  thp  ground 
of  abandonment,  though  no  such  suit  was  instituted.  Upon  the  first 
trial  of  the  action,  before  the  same  learned  justice,  plaintiff  had  a 
verdict,  which  was  set  aside  by  the  justice.  Upon  the  new  trial  there- 
after had  the  defendant  recovered  a  verdict,  which  was  set  aside, 
and  a  new  trial  ordered,  upon  the  groand  that  imIHY>p^r  evidence  bad 
been  admitted.  This  evidence  coftsisted  of  proof  that,  subsequent 
to  the  time  covered  by  the  complaint,  the  husband  had  recovered  a 
judgment  of  divorce  against  the  wife  upon  the  statntofy  ground. 

In  considering  whether  that  evidence  was  proper  or  impnq;>«r,  it 
is  necessary  to  see  how  it  got  into  the  case.  "Pie  wife,  Mrs.  Beyers, 
was  called  as  a  witness  by  plaintiif,  and  ezanined  upon  interroga- 
tories, at  Rot^ester,  N.  T.,  and  was  asked  this  question:  "Q.  Were 
you  former^  the  wife  of  Ernest  B.  Rogers,  the  defmdant  herein? 
If  yon  answer,  'Yes,'  state  when  yen  were  married  to  him,  ani  when 
you  ceased  to  be  his  wife.  A.  Yes;  I  was  his  wife.  I  waa  married 
to  h^  July  11,  1889.  I  ceased  to  be  his  wife  August,  1M)0."  That 
question  aad  answer  established  the  fact  that  they  were  divorced. 

The  authority  nnder  which  the  action  at  bar  is  soogbt  to  be  main- 
tained (Naumer  v.  Gray,  28  App.  Div.,  at  pa|^  5S4,  and  61  K.  Y.  Bupp., 
at  page  226)  lays  down  this  rule:  ''To  succeed  in  it,  the  plaintiff  most 
show  affirmatively  that  the  suit  was  for  the  protection  and  support 
of  the  wife,  and  that  the  conduct  of  the  husband  was  such  as  to  ren- 
der its  institution  and  prosecution  reasonable  and  proper."  Tliere- 
fore  the  fact  that  there  had  been  a  divorce,  if  the  jury  should  draw 
the  infermce  from  the  above  question  and  answer  that  it  was  at 
the  instance  of  the  wife,  would  have  a  direct  tendency  in  their  minds 
to  sustain  that  proposition,  and  defendant  had  an  ondonbted  right, 
in  cross-examination,  to  show  the  real  fact  by  atdcing  the  qoestion 
here  complained  of,  and  eliciting  the  answer  showing  that  the  di- 
vorce was  on  the  statutory  ground,  and  granted  to  the  husband,  the 
defendant  here.  Instead  of  error  to  have  admitted  this  cross-exam- 
ination, it  would  have  been  fatal  to  have  excloded  it. 

Some  further  testimony  as  to  the  facts  surrounding  that  divorce 
suit  was  in  the  case,  but  they  were  brought  out  by  plaintiff's  attor- 
ney on  his  cross-examination  of  defendant,  and  it  was  not  error  for 
the  justice  to  refuse  subsequently  to  strike  out  the  same  on  his  mo- 
tion. As  the  admission  of  this  evidence  was  the  sole  ground  for 
setting  aside  the  verdict  of  the  jury,  we  are  constrained  to  reverse 
the  oi^er  appealed  from,  and  direct  judgment  to  be  entered  upon  the 
verdict,  with  costs.     All  concur. 
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In  re  SAUNDERSON. 

(Supreme  Court,  Special  Tenn,  Kings  Connty.    March,  1901.) 

la^COR-TAX  CBRTIPICATB— COHBBNT  OF  OWKERB. 

Rear  doors  leading  from  two  dwelling  houses  Into  the  rear  yards,  ap- 
proachable through  the  yards  from  the  street,  are  entrances  of  the  dwell- 
ing houses,  within  the  meaning  of  Liquor  Tax  Law,  f  17,  snbd.  8,  so  that 
consents  of  the  owners  thereof  are  necessary,  where  they  are  witbin  2th) 
feet  of  the  nearest  entrance  of  the  place  where  traffic  in  liquors  Is  to  be 
carried  on,  before  a  certificate  can  be  granted. 

Petition  of  Robert  Sannderson  for  an  order  revoking  the  liqaor  tax 
certificate  issued  to  Frederick  J.  Crane.    Petition  granted. 

Frank  L.  Mayham,  for  petitioner. 
Charles  C.  Nadal,  for  defendant. 

DICKEY,  J.     This  motion  is  submitted  on  an  agreed  state  of 
facts  by  which  it  is  admitted,  among  other  things,  "that  both  of 
the  rear  doors  leading  from  two  dwelling  houses  into  the  rear  yards 
are  within  200  feet  from  the  nearest  entrance  from  the  hotel,  and 
that  the  said  rear  doors  are  approachable  through  the  yard  from  the 
street."    The  sole  question  for  determination  is  whether  these  rear 
doors  are  to  be  regarded  as  entrances,  within  the  meaning  of  sub- 
division 8  of  section  17  of  the  liqaor  tax  law.    The  contention  of  the 
owner  of  the  license  is  that  the  intent  of  the  legislature  in  ysing 
the  word  "entrance"  was  to  limit  its  meaning  to  street  entrances  to 
the  front  of  the  building,  and  not  to  include  either  side  or  rear  en- 
trances.    The  clear  purport  of  the  200-feet  restriction  is  to  keep 
drinking  places  at  least  that  far  away  from  dwellings  in  residential 
neighborhoods  unless  the  owners  consented  to  new  liquor  places 
starting  up.    The  use  of  the  word  "entrance,"  qualified  by  the  words 
"the  nearest,"  plainly  points  to  the  meaning  of  more  than  one  en- 
trance to  buildings  used  exclusively  as  dwellings.    The  fact  that 
these  dwellings  have  more  than  one  entrance  is  not  peculiar  to  them, 
bat  common  to  most  dwelling  houses.    It  is  therefore  no  strained 
interpretation  to  say  that  the  lawmakers  meant  to  include  all  en- 
trances, front,  side,  or  rear,  in  their  nse  of  "the  nearest  entrance.'' 
If  they  had  meant  the  front  entrance  only,  it  seems  to  me  that  they 
would  have  said  so  in  plain  words,  instead  of  using  the  language 
they  did  use,  which  is  to  be  given  its  ordinary  common-sense  mean- 
ing.   I  find  it  easy  to  agree  with  Justice  Lambert  in  his  decision 
in  the  matter  of  the  petition  of  Robert  Herse  for  an  order  revoking 
liquor  tax  certificate  Ko.  18,848,  in  which  be  revoked  a  license  un- 
der a  similar  state  of  facts. 

Petition  granted,  with  costSk 
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SOHER  et  aL  ▼.  ROHEOt. 

(Sapreme  Court,  Appellate  Term.    April  20,  1901.) 

i.  Balks— Contract— MoniFiCATTOH—DKMvKRT— Title. 

Where  plaintiff  sold  defendant  goods  partly  on  credit,  and  the  contract 
was  modified  by  aubstitutlng  more  expensive  goods  on  condition  that  the 
balance  should  be  paid  on  delivery,  a  finding  that  the  title  did  not  pass 
by  a  delivery  unaccompanied  by  payment  was  proper. 

8.  Sauk— Replevtn— Pavments  Rkoeivkd— Tender. 

Where  a  contract  to  sell  g^Mds  for  $100  cash,  and  the  balance  on  credit, 
was  modified  by  substituting  more  expensive  goods  on  defendant's  agree- 
ment to  pay  the  balance  on  delivery,  and  defendant  did  not  pay  on 
delivery,  plaintiff  was  entitled  to  maintain  replevin  without  tendering  the 
$100  received. 

Appeal  from  manicipal  court  of  city  of  Kew  York,  Second  district. 

Action  by  Barney  Scher  and  others  against  Herman  Boher.  From 
a  judgment  of  a  justice  court  in  favor  of  plaintiffs,  defendant  ap- 
peals.   Modified. 

Argued  before  BISCHOFF,  P.  J.,  and  GLABEE  and  LEVEN- 
TRITT,  JJ. 

David  Bergstein,  for  appellant 
William  Blau,  for  respondents. 

BISCHOFF,  P.  J.  The  goods  in  suit  were  originally  sold  to  the 
defendant  on  credit  so  far  as  there  was  a  balance  due  over  the  sum 
of  flOO,  paid  at  the  time;  but  it  sufBciently  appears  from  the  evi- 
dence, in  support  of  the  justice's  finding  of  the  fact,  that  prior  to 
the  delivery  the  agre«nent  was  modified  by  the  requirement  that 
the  balance  be  paid  when  the  goods  were  delivered,  the  modification 
being  in  consideration  of  the  substitution  of  certain  more  expensive 
chattels  without  extra  charge.  The  result  was  that  the  sale  became 
conditional  upon  the  payment  of  the  money  thus  due,  and  it  was 
competent  to  the  justice  to  find  as  matter  of  fact  that  title  was  not 
to  pass  until  delivery,  accompanied  by  payment.  Founding  Co.  v. 
Grant,  114  N.  Y.  40,  21  N.  E.  49. 

There  is  no  question  in  the  case  as  to  the  defendant's  right  to 
credit  for  the  partial  payment  or  deposit  made  by  him.  Upon  re- 
possession of  the  goods  by  the  plaintiffs  the  parties  may  be  con- 
sidered as  being  placed  in  the  position  which  they  occupied  before 
the  delivery,  or  the  defendant  might  be  held  to  have  forfeited  his 
right  to  credit  for  the  partial  payment  by  reason  of  his  breach  of 
the  condition.  It  is  unnecessary  to  determine  the  precise  standing 
of  the  parties  as  to  this,  for  the  law  is  settled  that  the  vendor  may 
maintain  an  action  for  replevin,  under  the  circumstances  disclosed, 
without  any  tender  of  the  payments  received.  Benj.  Bales  (7th  Ed.) 
p.  301.  The  evidence  as  to  the  manner  in  which  delivery  was  pro- 
cured, without  payment,  at  the  defendant's  place  of  residence,  neg- 
atives any  possible  waiver  of  the  condition  upon  which  the  sale  was 
to  depend,  and  our  conclusion  is  that  the  cause  of  action  was  sufiB- 
cientlr  proven. 

60  N.Y.S.— 89 
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With  regard  to  the  award  of  daoinges  as  an  alternatire  to  poe- 
aession  of  the  goods,  however,  we  And  no  basis  in  the  return  for 
the  amoTuit  fixed  by  the  justice,  the  sum  of  (69.  In  the  absence  of 
proof  as  to  the  value  of  the  use  of  this  furniture,  the  damages  are 
not  shown  to  exceed  f39,  with  interest,  in  any  aspect  of  the  record. 
a*d  there  lAitoM  be  a  reduction  accordingly.  The  judgment  will 
therefore  be  reversed,  and  a  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event,  unless  plaintiffs  shall  stipulate  to  reduce 
the  amount  of  damages  to  f39,  with  interest  from  the  23d  day  of 
B£arch,  1900.  In  the  event  that  such  stipulation  be  given,  the  judg- 
ment will  be  affirmed,  withovt  costs.    All  concur. 

ODELL  v.    WBBENDORFER. 

(guprtnM  Oourt  A-ppellate  Olvlslou,  SeetHad  De^rtmeM.    A^rll  19,  190L> 

Kw  TRtAL— Contradictory  Testimoht. 

Tb«  pUtBtitf  in  an  action  oAr  an  oral  coatraet  not  to  b«  pef formed  within 
one  year,  to  which  the  defendant  Interposed  the  Btatnte  of  frauds,  testi- 
fied on  the  first  trial  that  the  original  contract  was  not  superseded  by  a 
separate  and  distinct  agreement  within  the  year,  but  that  he  Had  onlr 
restated  ttie  contract  to  defendant  A  Judgment  in  favor  of  plalnttJt 
was  reversed  on  the  ground  that  such  restatement  did  Bot  take  the  con- 
tract out  of  the  statute,  and  plaintiff  testified  on  the  second  trial  that  a 
separate  and  distinct  contract  had  been  entered  Into  within  the  year. 
B«U,  that  it  was  error  to  set  aside  a  verdict  for  plaintiff,  and  grant  a 
new  trial,  by  reason  of  such  contradictory  statements,  slnoa  the  question 
of  the  credfblllty  of  plaintiff  was  ^or  the  Jury. 

Appeal  from  Dutchess  county  court. 

Action  on  a  contract  by  William  D.  Odell  against  Henry  Weben- 
dorfer.  From  an  order  letting  aside  a  verdict  of  a  jury  in  favor  of 
plaintiff,  and  granting  a  new  trial,  the  plaiattfC  appeals.    Beversed. 

Argued  before  GOODRICH,  P.  J.,  and  JBKK8»  WOODWARD, 
HIESOHBERG,  and  SEWELL,  JJ. 

Morschauser  &  Wood,  for  appellant 

Allison  Bntts,  for  respondent. 

HIRSCHBERG,  J.  The  defendant  faisfsts  that  the  plaintiff  has  not 
strengfthened  his  position  since  he  was  here  before,  and  the  order 
appealed  from  is  based  on  that  theory.  On  tiie  first  trial  the  plain- 
tUf  testified  that  he  had  made  an  oral  contract  in  the  middle  of 
March,  1898,  to  work  for  the  defendant  for  one  year  from  April  1st. 
In  order  to  avoid  the  defense  of  the  statute  of  frauds,  he  testified  that 
on  the  Ist  day  of  April,  having  then  been  two  weelis  at  work  under 
the  contract,  he  had  a  conversation  with  the  defendant  which  ef- 
fected a  raiew&l  of  the  bargain,  so  that  it  could  speirk  from  that 
dbte  and  be  performed  within  the  year.  The  judgment  recovered  by 
him  wis  reversed  by  this  court  (Odefll  v.  Webendorfer,  50  App,  Div. 
579,  ©4  N.  Y.  Snpp.  451),  because  it  appealed  from  his  evidence  that 
OB  April  Ist  the  terms  «tf  the  fortner  contract  Were  ftlfer^ly  refterated, 
while  the  law  ^eQuired  that  a  new  contract  rihoilld  have  been  made  on 
that  day  in  order  to  fttke  the  ease  out  of  ifare  Op^mtidn  of  the  stat- 
ute. From  the  extracts  from  this  evidence  embraced  ib  the  opinion 
then  written,  it  is  quite  apparent  that  he  repudiated  the  idea  that 
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any  new  bargain  was  made  <m  April  iBt,  for,  as  he  said,  "I  didn't 
presome  it  was  necegsary,"  but  that  ail  that  was  done  was  to  repeat 
the  terms  of  the  preTioos  arrangement,  for  the  purpose  of  aiscertain- 
ing  whether  or  not  th^  were  satisfactoiy.  l?his  he  stated  he  did 
because  he  bad  heard  that  the  defendant  d^d  not  always  stand  ap  to 
his  agreements.  We  held,  that  in  order  to  bind  the  employer,  "the 
f  onner  contract  tdioold  then  be  expressly  renewed."  On  the  new  trial 
the  ptaintiff  testified  that  on  the  Ut  day  of  April,  18d8,  hehad  a  sep- 
arate and  distinet  onderstandii^  with  the  defendant  as  to  what  the 
bargain  would  be;  that  he  stated  to  the  defendant  that  he  sui^sed 
his  work  was  to  commence  that  morning,  to  con'tinue  for  the  year, 
and  that  they  then  had  an  understanding,  in  his  language,  as  follows: 

"He  [the  defendant]  said  I  waa  to  work  for  the  year,  and  taave  sixty  dollars 
A  month,  and  I  was  to  furnish  my  man,  and  I  waa  to  have  the  privilege  of 
house  rent,  wood,  potatoes,  apples,  and  milk,  and  a  horse  and  wagon  once  a 
week.  I  was  to  pay  the  hlr^  man.  Mr.  Webendorfer  was  to  pay  me,  and 
I  was  to  pay  the  hired  man  opt  of  what  Mr.  Webendorfer  paid  me.  I  was 
to  board  the  hired  man.  And  under  that  arrangement  I  went  to  work  for 
Mr.  Webendorfer  at  that  ttme." 

If  this  conversation  really  was  had  between  the  parties  on  Apvil 
Ist,  being  in  effect  a  distinct  renewal  of  the  contract  as  previously 
-made  and  agreed  upon,  it  would  serve  to  take  the  case  out  of  the 
operation  of  the  statute,  notwithstanding  the  terms  of  both  contracts 
were  identical.  On  the  second  trial  the  idaintiff  further  testified 
that  the  Unt  contract  was  made  on  Sunday  and  on  election  day,  and 
that  was  one  of  the  reasons  why,  to  quote  his  words,  "^  took  the 
pains  to  make  the  contract  on  the  Ist  of  April  again."  He  farther 
testified: 

"Q.  How  did  yon  happen  to  have  this  talk  that  yon  speak  of,  wttb  Mr. 
Webendorfer,  on  the  morning  of  the  1st  of  April?  A.  Well,  becanse  I  had 
beard  that  Mr.  Webendorfer  didn't  always  stand  to  his  agreements,  ai^  I 
thought  to  have  myself  secured.  I  thought  I  would  make  a  new  arrangement 
on  the  Ist  of  April,  and  everything  would  be  all  right  Q.  You  thought  yon 
would  repeat  the  bargain?    A.  I  tbougbt  I  would  make  the  bargain." 

Hie  difference  in  his  evidence  given  on  the  two  trials  is  vital.  On 
the  first  trial  the  suggestion  was  a  mere  rehearsal  of  the  terms  of 
the  original  contract  for  the  purpose  of  avoiding  any  misunderstand- 
ing as  to  what  they  were.  On  the  second  trial  he  testified  that  the 
bargain  was  expressly  renewed.  His  credibility  was  solely  for  the 
jury.  Williams  v.  Railroad  Co.,  155  N.  T.  158, 49  N.  E,  672.  In  that 
case  it  was  held,  as  per  the  headnote,  that:        ' 

"Where  the  plalntitCa  testimony  on  a  new  trial  differs  from  that  given  by 
him  on  the  first  trial,  and,  If  credited  by  the  Jury,  would  entitle  him  to  a 
verdict,  the  trial  court  has  no  right  to  treat  It  as  untrue  as  matter  of  law, 
and  take  the  case  firom  the  Jury,  but  should  leave  It  to  the  Jury  to  aay  whether 
the  testimooy  la  entitled  to  belief." 

That  is  what  the  learned  county  judge  did  in  this  case.  He  sub- 
mitted the  question  to  the  jury  in  a  succinct  and  accurate  charge, 
to  which  no  exception  was  taken,  saying: 

"She  plaintiff  nndertakes  to  show  you  that  snbseqnentiy  to  that,  on  the  lat 
4lay  ot  Apifl,  an  entirely  new  contract  was  made.  Now,  that  contract  must 
be  a  new  sad  indepeadeirt  accreemeat;  it  cannot  be  simply  a  corroboratiOB  ot 
the  fleet  Dtnemaat,  and  nothing  mere.    U  yoiu  find, that  each  a  new  contract 
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was  made  that  any  old  contract  whatever  existing  was  wiped  ont  In  the  new 
one  spoken  of  on  the  Ist  of  April,  then  yoa  have  such  a  contract  aa  can  be- 
enforced  In  an  action  of  law." 

He  farther  charged,  at  plaintifTs  request,  that: 

"If  the  new  contract  was  made  in  precisely  the  same  terms  as  the  old  one. 
if  they  And  It  Is  a  new  one  the  verdict  moat  be  for  the  plaintiff." 

The  Terdict  of  the  jary  established  the  fact  that  the  contract  was- 
renewed  on  April  Ist.  Although  that  fact  was  denied  by  the  defend- 
ant, it  was  sufficiently  supported  by  the  plaintifTs  evidence  to  legaUy 
justify  the  verdict,  and  there  is  no  adequate  reason  presented  for  dis- 
turbing the  result. 

TLe  order  should  be  reversed. 

Order  of  the  county  court  of  Dutchess  county  reversed,  and  Judgment  di- 
rected npon  the  verdict  of  the  jury,  with  costs.    All  concur. 


CURKY  V.  TERRY. 

(Supreme  Court,  Appellate  Term.    April  lO,  190L) 

Bbokkbs— CoMurasioHS. 

Where  a  correspondence  between  a  broker  and  a  vendor  of  land  showed 
that  the  broker  was  merely  seeking  a  vendor  In  the  course  of  bis  employ- 
ment for  an  Intending  purchaser,  Ute  broker  waa  not  entitled  to  oonunla- 
■ions  from  the  vendor. 

Appeal  from  municipal  court  of  city  of  New  York,  Tenth  district. 

Action  by  Francis  A.  Curry  against  William  BL  Terry.  From  a 
Judgment  in  plaintiff's  favor,  defendant  appeals.    Beversed. 

Argued  before  BISCHOFF,  P.  J.,  and  CLABKE  and  LEV£N- 
TRITT,  JJ. 

John  W.  Boothley,  for  appellant.. 
George  Haas,  for  re^ondent 

BISCHOFF,  P.  J.  The  plaintiff  has  recovered  a  judgment  for 
broker's  commissions,  his  claim  being  founded  upon  his  having  pro- 
cured a  purchaser  for  the  defendant's  property  at  the  price  desired 
by  the  latter,  who  thereafter  failed  to  complete  the  sale.  The  con- 
flict of  testimony  at  the  trial  had  to  do  simply  with  the  question 
whether  there  had  been  a  meeting  of  the  minds  of  the  defendant 
and  the  prospective  purchaser  as  to  terms,  but  upon  the  essential 
fact  of  the  plaintiff's  employment  by  the  defendant  the  evidence  was 
furnished  solely  by  correspondence  between  the  parties.  From  this 
correspondence,  in  which  the  initiative  was  taken  and  negotiations^ 
were  actively  maintained  by  the  plaintiff  throughout,  it  appears  be- 
yond possibility  of  dispute  that  this  broker  was  actively  seeking  a 
seller  in  the  course  of  his  employment  by  the  intending  purchaser, 
and  waa  understood  to  be  acting  for  the  purchaser  alone.  There 
is  no  suggestion  of  an  employment  by  the  defendant,  and  it  is  evi- 
dent that  his  position  in  the  matter  was  that  of  the  hoped-for  second 
party  to  a  transaction  which  the  plaintiff  had  been  engaged  by  an- 
other to  bring  about.  No  reasonable  man,  when  receiving  such  let- 
ters as  came  from  this  plaintiff,  could  be  expected  to  construe  them 
as  embodying  aa  offer  of  services  by  the  broker.     They  were  re- 
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«tricted  to  negotiations  for  a  purchase,  made  by  a  third  party  through 
the  plaintifF,  and  were  so  treated  by  the  defendant,  who  replied  to 
them  in  the  sense  of  their  obvious  purport.  To  imply  an  employ- 
ment under  these  circumstances  would  be  to  charge  both  parties  to 
a  sale  with  broker's  commissions,  whenever  the  broker,  engaged  by 
•one  party,  has  simply  performed  his  duties. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


(84  Misc.  Bep.  544.) 

LUDWIK  T.  BAR1TOH  et  at 

(Supreme  CJoort,  Appellate  Term.    April  10,  1801.) 

Pawbbrokbbs— AoqniRiKG  Goods  from  Aobnt— Convbrsida. 

Where  a  pawnbroker  in  good  faith,  without  knowledge  that  an  agent 
having  poBsesBlon  of  goods  with  a  general  power  to  Bell  was  not  the  true 
owner,  acquires  such  goods,  conversion  will  not  He  against  him,  and  he 
may  retain  the  goods  until  his  lien  for  the  advance  has  been  satisfied. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Second  dis- 
trict. 

Action  by  CSiarles  Lodwin  against  Harris  Baruch  and  another. 
From  a  judgment  in  favor  of  plaintiff,  defendants  appeal.    Beversed. 

Argued  before  BISCJHOPP,  P.  J.,  and  CLAEKE  and  LEVEN- 
TRITT,  JJ. 

George  W.  McAdam,  for  appellants. 

LEVENTRITT,  J.  Judgment  was  rendered  below*  in  favor  of  the 
fdaintiff  in  an  action  in  conversion  brought  to  recover  of  the  defend- 
ants, who  are  duly-licensed  pawnbrokers,  the  sum  of  |lti6,  being  the 
value  of  certain  jewelry  pledged  by  the  plaintiff's  salesman,  one  Froh- 
lich,  without  the  former's  knowledge  or  consent.  Although  the 
plaintiff  demanded  the  return  of  the  goods,  they  made  no  tender  of 
the  sum  of  |78,  advanced  by  the  defendants.  The  agreement  between 
the  plaintiff  and  Frohlich,  placed  in  evidence,  as  well  as  the  testi- 
mony, shows  that  he  was  an  agent  with  an  unrestricted,  general 
power  to  sell;  that  many  pieces  of  jewelry  were  continuously,  in  the 
regular  course  of  business,  supplied  to  him.  There  is  nothing  in  the 
record  showing  knowledge  on  the  part  of  the  defendants  that  Froh- 
lich was  not  the  true  owner,  and  nothing  in  any  wise  impugning 
their  good  faith.  There  being  power  to  pledge  flowing  from  the 
general  power  to  sell,  where  the  agent  or  factor  has  possession  of  the 
goods  (Pegram  v.  Carson,  10  Bosw.  517),  it  follows  that  the  defend- 
ants acquired  a  special  property  in  the  jewelry  to  the  extent  of  their 
advances,  that  no  action  in  conversion  wUl  lie  against  than,  and 
that  they  are  entitled  to  retain  the  goods  until  their  lien  has  been 
satisfied.  Fitzgerald  v.  Fuller,  19  Hun,  180;  Snith  v.  Clews,  105 
N.  Y.  286,  11  N.  E.  632;  Id.,  114  N.  Y.  190,  21  N.  E.  160,  4  L.  R.  A. 
ai)2.  While  the  maxim  that  no  one  can  confer  a  better  title  than 
he  himself  has  protects  an  owner  against  the  acts  of  an  agent  con- 
verting property  to  his  own  use,  the  rightful  owner  may  neverthe- 
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less  be  estopped  by  his  own  acta  from  asaertittg  his  title.  "If  lie 
has  invested  anotber  with  the  nsaal  evidence  of  title,  or  *a  apparent 
authority  to  dispose  of  it,  he  will  not  be  allowed  to  make  daim 
against  an  innocent  purchaser  dealing  on  the  faith  of  snch  apparmt 
ownership."  Staith  v.  (51ewa,  114  N.  Y.  1«0,  194,  21  N.  E.  160,  4  L. 
R.  A.  392;  McNeil  v.  Bank,  46  N.  Y.  825.  The  extent  of  the  agent's 
authority  nay  always  be  shown,  and  where  it  appears,  for  instance, 
that  in  place  of  a  general  power  to  sell  he  received  the  goods  naerelv 
for  disposal  to  a  specified  third  party,  an  innocent  purchaser  or 
pledgee  will  not  be  protected.  Heilbron  v.  McAleenan  (Sup.)  1  N. 
Y.  Supp.  875;  Anderson  v.  McAleenan  (Com.  PI.)  8  N.  Y.  Snpp.  483. 
In  this  case  the  plaintiff  vested'  Prohlich  with  more  than  the  naked 
possession  for  a  particular  purpose.  By  virtue  of  the  general  jwwer 
of  sale  and  disposition  resting  in  him,  he  had  the  indicia  of  owner- 
ship, on  which  the  defendants  were  Justified  in  relyini?.  Having 
parted  with  valuable  consideration  on  the  faith  of  it,  they  are  en- 
titled to  reimbursement  before  being  compelled  to  surrender  or  re- 
turn the  property. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appd- 
lants  to  abide  the  event.    All  concur. 


(34  Misc.  Rep.  411.) 

In  re  VAN  OOTT. 

(Snpreme  Conrt,  Special  Term.  New  York  County.    April.  ISOl.) 

EtECTTONS-— InBPECTTON   OF  BaIXOTB. 

Under  Taws  1896,  c.  900.  J  136,  as  amended  by  lAwe  1897.  c.  379.  I  23. 
declaring  that  sealed  packnees  of  void  and  protested  ballots  shall  be 
retained  Inviolate  In  the  office  In  -which  they  are  filed,  stibject  to  the 
order  of  a  conrt  of  competent  jurisdiction,  the  supreme  court,  on  an  app!!- 
catlon  of  a  candidate  defeated  in  a  close  conin'esslonal  district  aUegiuir 
that  ballots  cast  for  him  were  exclnded  by  the  Inspectors  of  election,  ran 
order  an  iospection  of  such  ballots,  tbongh  no  contest  of  election  has  been 
begun. 

Application  of  Richard  Van  Cott  to  inspect  void  and  protested 
ballots  filed  in  the  oflRce  of  the  clerk  of  the  county  of  New  York  in 
sealed  packages  by  the  inspectors  of  election  laws.  Application 
granted. 

Alfred  R.  Conkling,  for  petitioner. 

John  Whalen,  Corp.  Connsd  (Arthnr  C.  Butts,  of  connsei),  opposed. 

BLANCHARD,  J.  This  is  an  application  under  section  135  of 
the  election  law  of  the  state,  as  amended  by  section  23,  c.  379,  of 
the  Laws  of  1897,  for  an  inspection  of  the  void  and  protested  bal- 
lots filed  in  the  office  of  the  clerk  of  the  county  of  New  Yorii  in 
sealed  packages  by  the  inspectors  of  election,  pursuant  to  the  pro- 
visions of  that  statute.  The  petitioner  was  a  candidate  at  the  gen- 
eral election  held  on  November  6,  1900,  for  the  office  of  congressnjan 
for  the  Eighth  congressional  district  of  the  state  of  New  York.  The 
official  canvass  of  the  votes  cast  in  that  congressional  district  shows 
Thomas  J.  Creamer,  the  successful  candidate,  to  have  received  173 
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more  Totes  than  the  petitioner.  It  further  shows  that  there  were 
213  blank  ballots  aiuj  31  defective  ballots  cast  for  the  ofice  in  qaes- 
tion.  That  proFiaion  of  sectioD  136  of  the  election  law  under  wbicb 
petitioner  founds  his  right  to  the  relief  here  sought  readfl  as  follows: 

"The  sealed  packages  of  void  and  protested  ballots  shall  be  retained  in- 
violate in  the  office  in  wbtdi  they  are  filed  snbject  to  the  order  aad  examina- 
tion of  a  court  of  competent  jurisdiction,  and  may  be  destroyed  at  the  end  of 
six  months  from  the  time  of  the  completion  of  9uch  canvasB,  unless  otherwise 
ordered  by  a  court  of  competent  jurisdiction." 

There  has  been  no  judicial  interpretation  of  the  statute.  I  am 
therefore  called  upon  to  decide  the  meaning  of  this  proYision  with- 
out the  aid  or  aBsistance  of  any  decided  case.  The  past  history  of 
the  legislative  enactments  on  this  subject  may  perhaps  throw  some 
light  on  the  intention  of  the  legislature  reapecting  the  present  stat- 
ute. The  election  law  of  1842  (Laws  1842,  e.  130,  tit  4,  §  42) 
provided  that  all  defective  ballots  should  be  annexed  to  the  state- 
ment of  the  canvass  by  the  inspectors  of  election.  It  did  not  pro- 
vide that  defective  ballots  should  be  separately  sealed.  Such  re- 
mained the  law  for  many  years.  There  was  nothing  that  was  in- 
tended to  be  kept  secret  in  the  ballots.  Tn  fact,  the  whole  history 
of  legislation  on  this  subject  indicates  a  desire  to  avoid  secrecy  in 
ail  matters  pertaining  to  a  count  «f  the  votes.  The  subsequent 
change  in  the  law  directing  the  sealing  and  filing  in  separately  sealed 
packages  of  the  defective  ballots  was,  in  my  opinion,  not  directed 
towards  securing  any  additional  secrecy,  but  rather  to  a  matter  of 
convenience  to  the  inspectors  of  election  in  making  up  their  returns, 
and  to  the  boards  of  canvassers  in  the  canvass  of  the  votes,  be- 
cause of  the  large  number  of  such  ballots  and  the  cumbersomeness 
of  the  returns,  and,  possibly,  because  of  gi-enter  safety  in  their  care 
for  future  use.  I  conclude,  therefore,  that  the  provision  of  the  stat- 
ute for  an  inspection  and  examination  of  the  ballots  contained  in 
sealed  packages  should  receive  a  liberal  interpretation,  so  as  not  to 
bar  the  defeated  candidate  from  the  right  to  see  ballots  which  have 
been  thrown  out  by  inspectors,  in  which  he  may  have  a  vital  inter- 
est. It  is  argued  in  opposition  to  this  application  that  snch  an  ex- 
amination should  not  be  ordered  except  where  some  proceeding  is 
pending  in  a  tribunal  competent  to  determine  the  question  as  to 
whether  or  not  the  ballots  were  properly  rejected.  I  find  no  justi- 
fication in  the  statute  for  such  a  limitation  of  the  right  to  an  exam- 
ination. It  will  be  observed  that  the  statute  provides  for  an  ex- 
amination of  the  ballots  by  order  of  "a  court  of  competent  jurisdic- 
tion,*' and  also  for  the  preservation  of  the  sealed  packages  of  ballots 
for  a  longer  period  than  six  months  upon,  an  order  of  "a  court  of 
competent  jurisdiction."  It  would  be  unreasonable  to  contend  that 
the  court  is  without  power  to  direct  the  preservation  of  the  ballots 
upon  the  application  of  a  defeated  candidate  or  other  interested 
jMirt.v.  The  right  of  the  court  to  make  such  an  order  is  conceded 
by  Ihe  corporation  counsel,  who  opposes  this  application.  Yet  the 
language  used  in  that  part  of  the  statute  relating  to  the  preservation 
of  ballots  is  substantially  similar  to  that  for  the  examination  of  the 
ballots.    Again,  it  is  urged  in  opposition  to  this  application  that  the 
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fntnre  probative  value  of  the  ballots  will  be  materially  impaired  if 
the  aeala  of  the  packages  be  broken.  I  see  nothing  sacred  aboat 
these  seals.  The  packages  can  be  opened,  and  the  ballots  exano- 
ined,  and  the  packages  resealed.  The  examination  may  take  place 
with  such  precaution  as  may  be  suggested;  if  necessary,  in  the  prets- 
ence  of  the  conrt.  Other  documents  just  as  valuable  as  these  bal- 
lots are  examined  frequently  without  affecting  their  value  as  proof. 
So,  I  see  no  cause  for  denying  the  petitioner's  application  for  this 
reason.  It  is  of  the  highest  importance  that  the  will  of  the  electors 
shall  be  properly  recorded,  and,  if  ballots  have  been  erroneously  re- 
jected which  should  have  been  counted,  I  deem  it  to  be  in  further- 
ance of  justice  to  permit  the  petitioner  to  have  the  desired  inspection 
of  those  ballots,  so  that,  if  any  error  has  been  committed,  proceed- 
ings may  be  taken  to  have  the  will  of  the  people  properly  recorded. 
It  can  do  no  harm  to  have  this  knowledge  in  possession  of  petitioner 
prior  to  any  congressional  contest.  It  does  not  occur  to  me  to  be 
an  objection  that  the  contest  has  not  as  yet  been  made.  The  in- 
spection of  these  ballots  may  be  the  means  of  avoiding  a  contest 
by  satisfying  the  petitioner  that  he  has  no  case.  In  that  event  the 
successful  candidate  would  undoubtedly  be  spared  much  trouble  and 
expense.  Besides,  the  petitioner  should  not  be  put  to  the  expense 
of  a  congressional  contest  in  order  to  secure  an  inspection  of  these 
ballots.  The  affidavits  of  two  inspectors  of  the  Fifth  election  dis- 
trict of  the  BMfth  assembly  district  are  produced,  showing  that  12 
ballots  which  were  claimed  to  have  been  marked  for  identification, 
and  the  votes  on  which  were  cast  for  petitioner,  were  not  counted. 
This  proof  is  not  contradicted,  nor  are  these  facts  disputed.  If 
such  a  condition  existed  in  one  election  district,  a  similar  occur- 
rence may  possibly  have  been  presented  in  other  districts.  At  any 
rate,  I  think  it  in  the  interests  of  justice  that  the  application  should 
be  granted.  The  two  decisions  to  which  I  am  referred  (In  re  Elec- 
tion, 18  Misc.  Rep.  391,  43  N.  Y.  Supp.  710,  and  In  re  Tompkins,  23 
App.  Div.  224,  48  N.  Y.  Supp.  737)  are  under  a  different  section  of 
the  law  and  on  a  different  state  of  facts,  and  have  no  application 
here.  This  application  is  granted. 
Application  granted. 


(34  Misc.  Rep.  414.) 

WRIGHT  ▼.  MEROEIN  et  al. 

(Supreme  Court,  Special  Term,  New  Tork  (bounty.    April,  1901.) 

L  Wills— CoNSTEOCTiON— Express  Trust. 

Testatrix  bequeathed  to  her  only  son  all  her  property,  real  and  personal, 
for  life,  with  directions  as  to  Its  investment  and  the  payment  to  bim  of 
the  income.  The  will  also  provided  that  if  he  left  lawful  Issue  the 
whole  property  should  be  divided  between  them  when  the  youngest  child 
reached  30  years  of  age,  until  which  time  the  Income  should  be  used  for 
their  benefit  It  further  provided  that  if  the  son  died  without  lawful  issue 
the  wife  should  have  one-half  the  Income  while  slie  remained  his  widow. 
Certain  disposition  was  also  made  of  the  property  in  the  event  of  his 
leaving  neither  lawful  issue  nor  wife.  The  residuary  estate  was  given  to 
a  town  in  a  foreign  state  for  the  purpose  of  a  library.  The  executors 
were  made  ti-ustees,  with  power  to  manage  and  pay  over  the  Income,  but 
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the  will  contained  no  devise  to  them  In  terms.    Beld  to  create  an  express 
trust  In  the  executors  to  pay  over  the  income  to  the  son  for  life. 
i.  Samk— Vested  Remainders. 

If  the  son  should  marry,  bis  children  would  take  vested  remainders, 
which  would  be  postponed  as  to  the  principal  until  the  youngest  child 
reached  tiie  age  of  30  years. 
9.  Same — Bbnefictabies. 

Where  a  will  devises  certain  property  to  the  "lawful  issue"  of  a  son 
of  testatrix,  the  term  Includes  his  children  only,  and  not  their  children. 

-i.  Same— Validity  of  Bequest. 

The  provision  for  the  possible  widow  of  the  son  was  void,  as  measured 
by  a  life  not  necessarily  in  existence  at  the  time  of  the  death  of  the 
testatrix. 

8.  Same— Equitabljb  Comvbbsion. 

Where  a  will  provided  that  the  estate  should  be  kept  Invested  and 
reinvested  in  personal  property,  with  specific  directions  as  to  the  form 
of  the  Investments,  and  it  was  plain  that  every  beneficiary  was  to  take 
in  money,  it  constituted'  an  equitable  conversion  of  the  whole  estato 
into  money. 

Action  by  Frank  H.  Wright  against  Tliomas  Randolph  Mercein 
and  others  to  construe  a  will.    Judgment  rendered. 

Btickn^,  Spencer  ft  Ordway  (Albert  Stickney,  of  counsel),  for  plain- 
tiff. 

Charles  H.  Fuller,  for  defendant  Mercein. 

M.  E.  Kelley,  for  defendant  town  of  Sheffield. 

LEVENTRITT,  J.  The  will  and  codicil  before  me  for  construction 
were  made  and  executed  by  the  testatrix  in  ^effleld,  Mass.,  of  which 
place  she  was  a  resident.  The  projjerty  disposed  consisted  of  realty 
and  personalty  situated  in  the  state  of  Massachusetts,  and  of  real^ 
situated  in  this  state.  The  questions  for  construction  arise  out  of 
the  following  clauses  of  the  instruments: 

"Second.  I  give  and  bequeath  to  my  only  child,  T.  Randolph  Mercein.  all 
tny  property,  real  and  personal,  for  his  use  and  behoof  during  the  term  of  his 
natural  life;  the  principal  to  be  kept  always  Invested  in  first  bond  and  mort- 
gage on  good  real  estate,  or  In  government  bonds  or  first-class  railroad  bonds, 
*  •  •  and  the  income  of  said  Investments  to  be  paid  semiyearly  or  quar- 
terly or  monthly,  as  can  be  best  arranged  for  the  comfort  and  convenience  of 
my  son."  "Sixth.  Should  my  son,  T.  Randolph  Mercein,  leave  lawful  Issue 
at  the  time  of  his  death,  I  request  that  the  property,  both  real  and  personal, 
be  divided  equally  between  such  issue,  share  and  share  alike,  when  the  young- 
est child  shall  have  reached  the  age  of  thirty  years,  and  the  Income  of  said 
property  is  to  be  equally  divided  between  such  issue  and  used  for  their  sup- 
port until  such  age  shall  be  reached.  Seventh.  Should  my  son  die  without 
leaving  lawful  issue,  but  should  leave  a  wife,  then  one-half  of  the  Income  is  to 
T>e  paid  to  said  wife  so  long  as  she  remains  the  widow  of  my  son.  The  other 
half  is  to  be  added  to  the  principal,  to  be  used  as  hereinafter  named  in  this 
will.  Eighth.  Should  my  son  die  without  leaving  lawful  issue  or  wife,  then 
I  direct  my  property  to  be  disposed  of  as  follows:" 

After  a  number  of  specific  legacies  and  bequests  and  directions, 
the  residuary  estate  is  disposed  of  in  the  fifteenth  clause,  beginning: 

"After  these  bequests,  all  that  remains  of  the  property  is  to  be  given  to 
the  town  of  Shefileld,  as  follows." 

It  is  nnnecessarj-  to  quote  this  provision,  as  the  codicil  revokes  that 
gift,  substituting  in  its  place: 
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"The  balance  of  tbe  property  is  to  be  given  to  the  town  of  Sieffield,  to  erect 
a  substantial  building  for  tbe  town  library;  and,  if  any  money  is  left  after 
completing  the  building,  it  is  to  be  securely  InTested,  ud  tbe  Income  used  to 
ke^  tbe  traildlng  la  oidcr  and  pmcbMo  books." 

The  complaint  asks  for  a  decree  on  qnestions  which  are  conTen- 
iently  sammed  up  thus: 

"(1)  Whether  or  not  the  entire  estate  was  given  to  the  trustee  upon  a  trust 
to  receive  the  rents,  Income,  and  proflts  thereof  during  the  life  of  Thomas 
Bandolph  Mercein,  the  testatrix's  son,  and  pay  the  same  over  to  him.  wltb 
a  power  of  sale  in  the  trustee;  (2)  whether  oc  not  liie  provision  for  the 
issue  of  the  son  is  valid;  (8)  whether  or  not  the  provision  Cor  tbe  widow  of 
the  son  is  valid;  and  (4)  whether  or  not  the  town  of  Sheffield  is  entitled  to 
take  the  entire  residue  of  testatrix's  property,  so  that  at  ths  death  of  ker 
son,  Thomas  Randolph,  all  of  the  estate  not  otherwise  validly  disposed  of  will 
pass  to  the  town,  as  the  residuary  legatee  and  devisee." 

It  ia  c«uiceded  that  Thomas  Bandolph  Mercein,  the  son,  at  the 
death  of  his  mother,  the  testatrix,  was  46  years  of  age,  and  had  never 
married,  and  that  the  town  of  Sheffield  at  the  death  oi  the  testatrix 
had  no  public-library  building. 

As  to  the  first  question  there  can  be  no  argument.  Nor  is  it  dis- 
puted by  tbe  partiea  that  the  will  creates  an  expeeas  trost,  restiqg 
the  entire  estate  in  the  trustees,  with  a  power  to  sell.  It  requires 
no  specific  nse  of  the  word  "trustees,"  nor  a  speciilc  devise  ot  the 
property  to  them.  The  purposes  of  the  trust  are  sufllciently  declared 
to  validate  it  under  the  statute.  Morse  v.  Morse,  85  N.  Y.  53,  60; 
Perry,  IVnsts,  §  112.  The  testatrix's  main  scheme  is  entirely  clear. 
It  is  to  provide  m  the  first  instance,  and  at  the  expense  of  all  else, 
for  tbe  comfortaJble  maintoiance  of  her  son  daring  his  life.  He  is 
to  have  the  income  of  the  entire  property,  and,  if  necessary,  encroach- 
ments to  any  extent  may  be  made  upon  ^e  principal. 

The  second  question  presents  the  first,  as  to  which  there  can  be 
difference  of  opinion.  The  validity  of  the  sixth  clause  of  the  will 
depends  on  the  meaning  to  be  given  the  word  "issue."  If  that  in- 
cludes grandchildren,  the  limitation  over  is  void,  but  tiie  intent  of 
the  testatrix,  as  derived  from  the  language  of  the  clause,  and  the  ex- 
trinsic circumstances,  favor  the  construction  argued  by  the  plaintift, 
— all  the  more  so  as  by  construing  "issue"  as  Children  of  Thomas 
Randolph  Mercein,  only,  the  limitation  is  validated.  "  Issue,'  in  its 
general  sense,  in  the  absence  of  any  indication  of  intention  to  the 
contrary,  includes  in  its  meaning  descendants  generally.  But  when 
it  is  apparent  from  the  extrinsic  circumstances,  proper  to  be  consid- 
ered, or  the  provisions  of  the  will,  that  the  testator  intended  children, 
its  meaning  will  be  so  limited."  Chwatal  v.  Schreiner,  148  N.  Y. 
683,  688,  43  N.  E.  166;  Soper  v.  Brown,  136  N.  Y.  244,  32  N.  E.  768; 
Palmer  v.  Horn,  84  N.  Y.  516,  519;  17  Am.  &  Eng.  Enc.  Law,  545. 
It  seems  quite  clear  to  me  that  the  testatrix  intended  to  provide 
for  the  children  of  her  son  (that  is,  her  own  grandchildren),  and  that 
her  great-grandchildren  were  not  contemplated  as  possible  benefi- 
ciaries of  her  bounty.  At  the  time  of  the  execution  of  the  codicfl 
the  son  was  43  years  of  age;  at  the  time  of  the  testatrix's  death  he 
was  46;  up  to  that  date  he  had  not  married;  and  the  issue,  there- 
fore, which  the  testatrix  therein  contemplated,  would  seem  reason- 
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ablj  not  to  extend  beyond  his  children.  In  fact,  the  direction  to  dis- 
tribute "when  the  yonngest  child  shall  have  reached  the  age  of  thirty 
years"  establishes  her  intent  quite  conclusively.  There  w€se  no  chil- 
dren of  Thomas  Randolph  Mercein  when  his  mother  died.  Gonse- 
qnently  those  snrviving  him,  if  he  has  any  at  the  time  of  his  death, 
take  rested  remainders,  with  the  time  of  enjoyment  of  the  principal 
postponed  until  the  youngest  shall  have  arrived  at  the  age  of  30 
years.  If  there  were  any  doubt  as  to  the  vesting  of  the  estates,  it  is 
removed  by  the  intermediate  application  of  income, — a  circumstance 
"invariably  given  great  weight,  as  denoting  an  intention  to  vest  the 
remainder  'from  the  time  at  which  the  income  begins  to  accrue." 
Vanderpoel  v.  Loew,  112  N.  Y.  167,  181,  19  N.  E.  481;  Warner  v. 
Durant,  76  N.  Y.  133. 

The  third  qaestion  for  construction  presents  no  difficulty.  The 
parties  are  agreed  that  that  trust  is  void.  It  ifl  created  in  favor  of  a 
possible  widow  who  may  be  yet  unborn.  The  term  is  thus  measured 
by  a  possible  life  not  in  existence  at  the  time  of  the  testatrix's  death, 
and  is  therefore  in  conflict  with  the  statutes.  Pardy  v.  Hayt,  92  N. 
Y.  446,  466;  Schettler  v.  Smith,  41  N.  Y.  ^0. 

The  last  question  concerns  the  validity  of  the  residuary  clause 
in  favor  of  the  town  of  Sheffield.  It  is  admitted  that  the  town  is 
a  foreign  municipal  corporation  authorized  to  receive  gifts  of  real 
and  personal  property  by  will  for  the  purpose  of  establishing  and 
maintaining  a  public  library,  and  also  that  the  town  is  not  provided 
with  a  suitable  building  for  a  library.  I  deem  it  unnecessary  to 
consider  the  questiMi  whether  the  laws  of  this  state  prohibit  a  for- 
eign municipal  corporation  from  securing  the  benefit  of  the  gift  in 
the  event  that  it  is  a  devise  of  lands,  as  I  am  satisfied  that  the  vdll 
effects  an  equitable  conversion  prior  to  the  time  that  the  town  is  to 
take.  T^at  being  so,  the  testatrix  having  been  a  resident  of  Shef- 
field, the  laws  of  Massachusetts  must  determine  the  disposition  of 
the  personal  estate.  Cross  v.  Trust  Co.,  131  N.  Y,  330,  80  N.  E.  125, 
15  L.  B.  A.  606.  It  remains  to  state  my  reaRon  for  holding  the 
gift  to  the  town  one  of  personalty.  T^e  lengthy  will  and  codicil 
are  inexpertly  drawn,  and  are  probably  holographic.  Not  much  im- 
portance is,  tiierefore,  to  be  attached  to  the  failure  to  use  anywhere 
the  word  "devise,"  and  to  the  fact  that  terms  appropriate  to  the 
transfer  of  personalty  are  exclusively  employed.  But  the  will  no- 
where contains,  even  in  effect,  any  devise  of  realty.  A  cursory  and 
a  careful  reading  of  the  will  show  a  blending  of  the  real  and  per- 
sonal estate  in  order  to  create  a  fund  to  realize  income,  and  a  be- 
quest of  the  income  and  the  fund  as  money.  7  Am.  &  Eng.  Enc. 
Law,  466.  The  last  paragraph  of  the  will  designates  the  executors 
"also  tmstees  to  hold,  manage,  invest,  and  reinvest,  and  keep  in- 
vested, the  property  and  estate;  •  •  •  and  they  are  to  pay  over 
the  net  income,  interests,  rents,  and  profits  thereof  as  I  have  direct- 
ed." The  primary  purpose  is  to  pi-ovide  a  sufficient  maintenance 
for  the  son.  The  provisions  of  the  will  are  broad  enough  to  permit 
every  bit  ot  the  corpus  of  the  estate  to  be  paid  over  to  the  son  as 
money,  to  meet  his  wants  as  they  arise.  Only  what  is  left  on  her 
son's  death  is  to  go  to  the  town  of  Sheffield,  and  then  only  after  a 
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number  of  monev  bequests  are  satisfied.  And  it  is  to  go  to  the 
town  as  money,  not  land.  The  two  provisions  of  tlie  will  and  codi- 
cU  make  that  perfectly  manifest.    Clause  15  of  the  will  reads: 

"After  tbese  bequests,  all  that  remains  of  the  property  is  to  be  giyen  to 
the  town  of  Sheffield,  to  be  used  as  follows:  A  good  house,  wltb  snfflclent 
ground  for  garden,  walks,  etc.,  is  to  be  purchased  iu  or  near  the  village  as  a 
permanent  home  for  the  town's  poor.  The  balance  of  the  fund  to  be  invested 
In  first-class  securities." 

The  town  is  given  entire  contrcd  "of  the  fund."  He  codicil,  re- 
voking the  provisions  for  the  town's  poor,  disposes  of  part  of  the 
property  to  be  devoted  to  them  in  the  first  instance  by  making  sev- 
eral additional  money  bequests,  and  then  proceeds  as  already  set 
out,  adding  that: 

"If  the  town  is  already  snpplied  with  a  suitable  Iiuildlng,  then  one-balf  tbe 
money  is  to  be  given  to  the  town  for  the  purchase  of  bo(&s  yearly  (from  tbe 
interest),  and  the  remainder  to  the  Si.  E.  Conference  (N.  Y.)  to  be  applied  as 
directed  in  my  will." 

Tt  does  not  admit  of  doubt,  under  these  several  provisions,  that 
the  town  was  to  receive  money,  and  not  land.  The  testatrix  most 
be  deemed  to  have  regarded  her  whole  estate  as  money.  In  fact, 
the  very  clauses  of  will  and  codicil  invoked  to  disprove  the  idea  of 
equitable  conversion  fortify  it  Thus  the  eleventh  clause  of  the  will 
declares  that  a  piece  of  New  York  realty,  "which  brings  a  good  rent, 
can  be  kept  as  a  permanent  investment."  And  the  first  clause  of 
the  codicil  provides: 

"If  It  should  seem  best  to  sell  the  N.  T.  City  property,  35  Forsyth  street, 
it  can  be  sold  and  the  money  invested  as  soon  as  possible  as  directed ;  also  tbe 
real  estate  in  Sheffield,  unless  my  son  prefers  to  have  It  kept  nntil  better 
prices  prevail." 

The  original  provision  in  the  will  that  the  parcel  "can  be  kept  as 
a  permanent  investment"  bespeaks  a  fundamental  intention  that  it 
shall  be  converted  into  personalty  for  the  purposes  of  investment 
in  the  securities  directed,  unless  tbe  executors  deem  it  advisable  to 
hold  it.  In  other  words,  the  testatrix,  in  the  ordinary  course  of 
events,  intended  that  it  should  be  sold.  The  provision  in  the  codicil 
must  be  read  in  connection  with  that  of  the  will.  That  referring 
to  the  Sheffield  real  estate  clearly  directs  a  sale  in  the  first  instance 
unless  it  shall  be  decided  to  hold  it  temporarily,  but  converts  the 
property  in  any  event  when  better  prices  shall  prevail.  Consider- 
ing these  provisions,  the  primary  intent  underlying  the  will  together 
with  the  further  facts  that  there  is  special  direction  to  keep  the 
estate  invested  and  reinvested  in  personal  property  (first  class  bonds 
and  mortgages,  government  bonds,  and  railway  securities);  that  the 
executors  and  trustees  are  to  pay  to  the  son  during  his  life  all  the 
income,  and  all  the  principal  in  certain  contingencies;  that  there 
is  specific  direction  as  to  the  form  of  investment;  that  there  is  the 
specific  direction  to  divide  all  the  property,  real  and  personal,  into 
equal  shares  in  the  event  of  there  being  surviving  children, — it  seems 
plain  that  every  beneficiary  was  to  take  in  money,  and  that  the  tes- 
tatrix treated  her  estate  as  personaltv.  Salisbury  v.  Slade,  160  X. 
Y.  278,  54  N.  E.  741;  Fraser  v.  Trustees,  124  N.  Y.  479,  26  N.  E. 
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1034;  Bhodes  t.  Caswell,  41  App.  Div.  229,  58  N.  Y.  Sopp.  470; 
Delafleld  y.  Barlow,  107  N.  Y.  535,  14  N.  E,  498.  My  conclusion, 
therefore,  is  as  follows:  The  will  creates  a  valid,  express  trust  in 
the  trustees  named,  to  pay  over  the  income  to  the  son  during  his 
life,  with  a  vested  remainder  over  to  his  surviving  children,  a  void 
provision  for  his  possible  widow,  and  a  valid  residuaiy  bequest  to 
the  town  of  ShefQeld. 
Ordered  accordingly. 


PEOPLE  V.   PETBRSBN. 
(Supreme  Oonrt,  Appellate  DlvlsKm,  First  Department.    April  19,  1901.) 

1.  Crimirai.  Law— CoNBriRiKO  to  Maimtaiit  an  Aotioh — Coktinuance. 

In  a  prosecution  for  conspiring  falsely  to  Institute  and  maintain  an 
action,  it  was  no  ground  for  continuance  that  the  action  was  still  pending, 
as  judgment  therein  would  not  have  been  admissible  In  the  prosecution. 

a.  Same — Scbobnation  of  Perjuut— Mbbobb. 

In  a  prosecution  for  conspiring  falsely  to  maintain  an  action,  the  fact 
that  defendants  were  Incidentally  guilty  of  subornation  of  perjury  in 
procuring  the  verlflcation  of  a  complaint  did  not  operate  as  a  merger 
of  the  ofTense  for  which  defendants  were  prosecuted. 

S.  Sams— Attorney  and  Cmbnt— Witnesses. 

In  a  prosecution  for  conspiring  falsely  to  maintain  an  action,  compelling 
the  attorney  for  the  accused  in  the  civil  action  to  present  the  original 
summons  and  complaint  was  not  error,  being  no  Tiolatton  of  Code  Civ. 
Proc.  i  835,  making  confldentlal  communications  privileged;  but  such  evi- 
dence was  competent,  in  any  event,  if  made  to  carry  into  effect  the 
crime  charged. 

4.  Same— CoNFiDRNTiAii  Communications. 

In  a  prosecution  for  conspiring  falsely  to  maintain  an  action,  It  waa 
not  error  to  refuse  to  permit  the  attorney  who  was  retained  in  the  civil 
action  by  the  defendant  in  that  action  to  testify  to  communications  made 
to  him  by  such  defendant  after  he  was  retained. 

Appeal  from  court  of  special  sessions  of  city  of  New  York. 

James  Petersen  was  convicted  for  conspiring  to  falsely  institute 
and  maintain  an  action,  and  he  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BUMSEY,  McLAUGHLIN, 
PATTEBlSON,  and  O-BEIEN,  JJ. 

Vernon  M.  Davis,  for  appellant. 
Cauirles  £.  Le  Barbier,  for  respondent 

BUMSEY,  J.  The  charge  was  that  Petersen,  the  defendant,  with 
others,  conspired  with  one  Christine  Sjogren  to  falsely  institute  an 
action  for  breach  of  a  contract  of  marriage  against  one  Pischer- 
Hansen,  which  is  made  a  conspiracy  by  section  168  of  the  Penal 
Code.  The  defendants  Petersen  and  Christine  Sjogren  were  tried 
and  convicted  in  the  court  of  special  sessions,  and  sentenced.  Peter- 
sen alone  appeals.  A  reading  of  the  testimony  satisfies  us  that  the 
evidence  was  ample  to  warrant  the  conclusion  reached  by  the  court, 
and  the  only  questions  which  we  deem  it  necessary  to  consider  are 
those  raised  by  certain  exceptions  taken  to  the  rulings  of  the  court. 

At  the  beginning  of  the  trial  a  motion  was  made  on  behalf  of  the 
defendants  for  a. postponement  upon  the  ground  that  the  action  in 
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the  Bopreme  court  brpnght  by  Sjogren  agaimt  Fi8cher<Haiisen  for 
damages  for  breach  of  promise  of  marriage  was  still  pending.  Tlie 
court  denied  the  motion,  and  this  action  of  the  coort  is  inristed  upon 
as  errorJ  No  reason  was  given  why  this  motion  should  have  been 
granted.  If  the  action  in  the  supreme  court  had  been  determined. 
the  jadgment  would  not  iMtve  been  evidence  in  this  case  for  or  against 
either  of  the  parties,  and  could  have  had  no  weighrt  in  the  determina- 
tion of  the  criminal  charge. 

It  is  claimed  that  there  was  enror  in  denying  the  motion  in  arrest 
of  judgment.    The  case  shows  that  this  motion  was  made  '^pon  the 
usual  grounds."    The  right  to  make  that  motion  is  given  by  section 
467  of  the  Code  of  Criminal  Procedure,  and  it  may  be  made  upon  any 
of  the  grounds  mentioned  in  section  323,  which  are  the  grounds  upon 
which  a  demurrw  may  be  interposed  to  an  indictment.    None  of  these 
grounds  seem  to  have  been  interposed,  nor  did  any  of  the  defects 
there  mentioned  appear  npon  the  trial;  but  it  is  claimed  that  the  mo- 
tion should  have  been  granted  for  the  reason  that  the  charge  against 
the  defendants  is  a  misdemeanor,  that  the  proof  shows  that  thej 
were  guiHy  either  of  perjury  or  subornation  of  perjury  in  carrying 
out  the  act  which  tbey  conspired  to  commit,  and  that,  therefore,  the 
misdemeanor  is  merged  in  the  perjury,  and  for  that  reason  they  can- 
not be  put  upon  trial  and  convicted  of  a  less  offense,    l^e  charge 
against  them  was  the  conspiring  to  institute  a  false  action.    Before 
there  could  be  a  conviction  on  that  charge  it  was  necessary  for  the 
people  to  prove  some  act  done  to  attain  the  object  of  it.    Pen.  Code, 
§  171.    The  act  done  to  eflfect  the  object  of  the  conspiracy  was  neces- 
sarily the  bringing  of  the  action  which  was  alleged  to  be  falsely 
instituted.    In  the  jjroof  of  that*act  it  was  shown  that  a  verified 
complaint  had  been  served.    The  subornation  of  perjury  which  it  is 
said  Petersen  committed  must  have  been  the  procuring  of  the  verifi- 
cation of  that  complaint;  but,  if  he  was  in  that  respect  guilty  of 
subornation  of  perjury,  that  act  was  not  the  doing  of  the  thing  for 
which  the  conspiracy  was  formed,  but  it  was  an  incidental  act,  con- 
venient, perhaps,  to  be  done  to  make  the  false  action  a  snccess, 
but  only  incidental,  and  but  one  of  the  means  which  was  to  accom- 
plish the  performance  of  the  particular  thing  which  they  had  ille- 
gally agreed  to  do.    Whatever  may  be  the  r^e  when  it  is  made  to 
appear  that  a  felony  has  been  committed  in  pursuance  of  an  agree- 
ment between  certain  parties  to  do  it,  so  that  they  have  been  guilty 
of  a  conspiracy  before  the  felony  is  perpetrated,  as  to  which  we  say 
nothing,  it  is  quite  clear  that  when  the  conspiracy  is  to  commit  a  cer- 
tain  forbidden  act,  which  may  or  may  not  be  a  crime,  the  fact  that 
the  parties  engaged  in  the  conspiracy  happen,  in  tiie  completioa  of 
it,  to  do  some  other  act  incidental  to  and  not  necessarily  involved 
in  it,  but  which  renders  them  liable  to  a  conviction  for  feiony,  does 
not  operate  as  a  merger  of  the  crime  of  conspiring  to  commit  the 
forbidden  act  in  it.    The  only  case  in  which  one  crime  can  be  merged 
in  another  (if  it  can  be  merged  then)  is  wkere  tiie  ill^al  Agreement 
was  to  do  the  very  thing  vrhi«h  is  finally  done,  and  whidi,  being 
finally  done,  is  another  crime  of  a  greater  4egi«&    Whart.  <>.  Law 
<9th  Ed.)  §§  1342-1346.    In  the  book  juit  cited,  tlie  cases  as-to  merger 


Digitized  by 


Google 


seem  to  be  fully  collected,  and  the  circnmstances  whicU  will  result 
in  a  merger  of  one  crime  with  another  are  thoroughly  discussed.  The 
precise  question  in  this  case  seems  to  have  been  presented  to  the 
supreme  court  of  N«w  Jersey  in  the  case  of  Johnson  v.  State,  26  N. 
J.  Law,  313,  where  it  was  held  that  on  an  indictment  for  conspiracy 
the  defendants  might  be  convicted,  although  it  appeared  that  they 
bad  accomplished  the  crime  of  committing  perjury.  The  false  oath 
IB  merely  the  means  of  accomplishing  the  crime,  and  not  the  same  act. 

On  the  trial  the  attorney  for  the  defendants  in  the  civil  action  was 
produced  as  a  witness,  and  under  compulsion  presented  the  original 
summoDB  and  complaint  in  the  action  for  damages  for  the  breach 
of  the  promise  of  marriage,  and  identified  it.  It  is  claimed  that  it 
was  error  to  permit  him  to  do  this,  because  he.  was  the  attorney  for 
the  defendants.  But  this  testimony  clearly  did  not  oome  within  his 
privilege.  The  only  thing  which  he  was  forbidden  to  disclose  was  a 
eonfldential  communication.  Ck>de  Civ.  Proc.  §  836.  But  the  com- 
plaint in  a  civil  action  which  bad  been  made  public  is  not  a  confi- 
dential commnnicaticm  at  all,  even  if  it  could  be  said  that  it  was  in 
any  sense  a  communication  between  the  defendants  and  their  at- 
torney. Besides  that,  if  this  complaint  was  made  for  tiie  purpose 
of  carrying  into  effect  the  criminal  act  conspired  to  be  done,  the 
testimony  was  competent  within  the  rules  laid  down  in  the  case  of 
Pierson  v.  People,  79  N.  Y.  42i,  where  it  is  said  that  the  object 
of  prohibiting  the  disclosure  of  confidential  efMnmunieations  is  to 
protect  the  client,  and  not  to  taake  the  attorney  an  accomplice  or 
to  permit  him  to  aid  in  the  commission  of  a  crime;  and,  where  the 
confidential  communication  is  made  as  a  means  to  the  commission  of 
a  crime,  the  one  receiving  it  is  neverth^eas  a  competent  witness. 

It  is  said  that  the  court  erred  in  refusing  to  permit  the  counsel 
for  Fischer-Hansen  in  the  civil  action  to  testify  as  to  what  was  told 
to  him  with  reference  to  that  action  after  he  was  retained,  but  that 
clearly  stands  upon  a  different  footing.  Fischer-Hansen  went  to  him 
as  his  attorney,  and  disclosed  to  him  all  the  facts  in  the  case.  They 
are  distinctly  confidential,  and  are  cleaiiy  within  the  provisions  of 
the  statute. 

We  have  examined  the  other  ezceptioDB  upon  the  trial,  and  are 
satisfied  that  they  are  not  well  taken,  and  that  the  judgment  of  con- 
viction must  be  affirmed.    AU  concur. 


WALKER  v.   PLATT. 

(Supreme  Court,  Appellate  Term.    April  22,  1901.) 

BAiLVBirrB— BxpRKsa  Coin>AirT— Receipt  for  Baooaok— Likitatiov  ov  Lia- 
bility. 

Where  an  express  company  gave  plaintiff  a  receipt  for  «  trunk  cbeck 
Wht<fli  eODtSilnedi  a  proivlaton  limiting  tbe  coinpany'B  liability,  plaintiff  waa 
aot  boODd  tliereby,  wben  she  had  no  knowledge  of  tbe  contenta  of  the 
paper,  aad  th«re  was  no  showing  that  It  was  proCFeted  as  a  contract,  or 
that  plaintiff  accepted  it  u  anytblnc  more  than  a  means  to  Identify  her 
prHKrty. 
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Appeal  from  municipal  court,  borough  of  Manhattan,  Third  dis- 
trict. 

Action  hj  Gisela  Walker  against  Thomas  C.  Piatt,  as  president 
of  the  United  States  Express  Company.  F^m  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  BISOHOFP,  P.  J.,  and  CLARKE  and  LEVE:N'- 
TRITT,  JJ. 

Walter  F.  Wood,  for  appellant.   . 
David  E.  Gtoldfarb,  for  respondent. 

PER  CURIAM.  The  appellant  argues  that  we  should  reverse  this 
judgment  on  the  broad  ground  that  injustice  has  been  done.  We 
And  no  evidence  of  it  in  the  record.  There  is  no  dispute  that  the 
plaintiff's  trunk  was  delivered  to  the  defendant  in  g(K>d  condition, 
and  received  l^  her  opened  and  rifled  of  its  contents.  The  value 
of  the  articles  was  not  attacked.  The  sole  material  contested  ques- 
tion of  fact  concerns  the  circomstances  under  which  the  receipt  was 
given.  The  plaintiff  claims  that  it  was  left  on  the  table  in  the  hall 
without  her  knowledge;  the  defendant,  that  it  was  handed  to  a  man 
who  superintended  tte  delivery  of  trunks.  Even  were  we  disposed 
to  weigh  the  evidence  in  this  case  under  recent  statutory  authority 
(Code,  §  3063),  we  should  arrive  at  the  same  conclusion  as  the  jus- 
tice below.  Independently  of  that,  however,  the  plaintiff  Would  be 
entitled  to  a  full  recovery  under  either  version  of  the  facts,  as  the 
case  is  well  within  the  principle  of  Springer  v.  Westcott,  166  N.  Y. 
117,  69  If.  E.  693,  containing  the  most  recent  statement  of  the  law 
by  the  court  of  appeals.  It  does  not  satisfactorily  appear  in  this 
case  that  the  receipt  was  proffered  as  a  contract,  or  accepted  as 
such  by  the  plaintiff,  or  as  anything  more  than  something  whereby 
to  trace  and  identify  her  property.  The  defendant  did  not  prove 
that  the  plaintiff  had  knowledge  of  the  contents  of  the  paper,  of  the 
limitation  contained  therein,  or  even  that  she  was  advised  that  the 
acceptance  of  the  receipt  by  her  agent — if  such  was  the  fact — in- 
volved the  acceptance  of  a  special  contract.  The  judgment  should 
be  affirmed,  witii  costs. 

Judgment  affirmed,  with  costs. 


SIOKLES  V.  KLINQ. 
(Supreme  Court,  AppeHate  Division,  Second  Department    April  19,  1901.) 

1.   LiBBL — PbIVILBGS— JuDIOIAIi    PROCEEDING— ATTORNEY— ARODMEHT—BrIEF. 

Statements  of  Inferences  drav.n  from  evidence  In  a  Judicial  proceeding, 
and  stated  in  the  argumentative  part  of  a  brief,  are  absolutely  privileged 
If  material  and  pertinent,  and  the  question  of  materiality  and  pertinency 
iB  toe  the  court. 
9l  Same— Pbrtinenct. 

An  unmarried  woman  brought  suit  to  set  aside  a  deed,  claiming  that 
she  had  furnished  the  purchase  money  -when  grantor  bought  the  property 
In  his  name,  and  alleging  that  she  had  been  in  possession  and  collected 
the  rents.  The  evidence  showed  that  grantor  had  bought  the  property: 
tlia*^  plaintiff  had  occupied  an  apartment  therein  for  several  years,  and 
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after  grantor  left  the  city  she  collected  rent  and  remitted  It  to  Mm, 
Plaintiff  was  Impecunious,  and  there  was  written  evidence  signed  by  her 
showing  that  she  did  not  own  the  property.  Grantor  resides  in  California, 
while  his  wife  resided  in  New  York,  and  did  not  Join  In  the  deed  sought 
to  be  set  aside.  Held,  that  an  Inference  from  these  facta  that  the  rela- 
tions between  plaintiff  and  grantor  were  meretricious  was  pertinent  to 
explain  plaintiff's  possession,  and  hence  not  actionable  libel  when  printed 
as  argument  in  a  brief. 
&  8aue— Intbrpkbtatiom  of  Lanouaob. 

In  an  action  to  set  aside  a  deed,  defendant's  attorney.  In  explaining 
plaintiff's  possession  of  the  property,  said  In  his  brief:  "She  became  A.'> 
[defendant's]  agent  while  they  were  related  together  In  the  city  of  New 
York,  since  which  time  she  has  formed  a  new  relationship  with  one  S." 
"S."  was  plaintiff's  husband  at  the  time  the  brief  was  printed.  Btld  not 
to  charge  unchaste  conduct  with  A.  or  S.,  so  as  to  be  libelous. 

Appeal  from  trial  term,  Kings  county. 

Action  by  EmUy  Sickles  against  Abram  Kling.  From  a  judg- 
ment of  the  trial  term  dismissing  plaintiff's  complaint  (64  ^.  Y. 
Supp.  252),  and  from  an  order  denying  a  motion  for  a  new  trial, 
plaintiff  appeals.    Affirmed. 

Argued  before  GOODRICH,  WOODWABD,  HIKSCHBER^J, 
JENKS,  and  SEWELL,  JJ. 

Ferdinand  £.  M.  BuUowa,  for  appellant 
Abram  Kling  in  pro.  per. 

JENKS,  J.  The  plaintiff  appeals  from  a  judgment  entered  open 
dismissal  of  her  complaint  at  trial  term  upon  the  close  of  her  case, 
and  from  an  order  refusing  a  new  trial.  This  action  is  in  libel, 
and  the  dismissal  was  based  upon  defendant's  plea  of  his  privilege 
as  an  attorney  and  counselor  at  law.  Mr.  Allen  conveyed  to  Mr. 
Seaver  two  apartment  houses  in  the  city  of  New  York,  renting  for 
f  500  a  month.  This  plaintiff  then  sued  Allen  and  Seaver,  alleging 
her  ownership  of  the  houses,  in  that  she  had  given  the  purchase 
money  to  Allen,  who  had  taken  the  title  in  his  own  name,  and  she 
prayed  that  the  deed  of  Allen  to  Seaver  might  be  adjudged  a  fraud 
and  void.  This  defendant  was  retained  in  that  action  as  attorney 
and  counsel  for  Allen.  The  exact  date  of  the  beginning  of  her  suit 
does  not  appear,  but  on  July  27,  1899,  the  defendant  obtained  an 
order  to  show  cause  why  a  receiver  of  the  premises  should  not  be 
appointed,  and  in  September,  1899,  an  order  was  made  that  ap- 
pointed a  receiver  of  the  premises,  save  an  apartment  therein  oc- 
cupied by  the  plaintiff.  The  plaintiff  appealed  therefrom  to  the  ap- 
pellate division,  and  in  the  printed  points  subscribed  by  the  defend- 
ant, and  used  by  him  on  the  hearing  of  the  appeal,  be  applied  these 
words  to  the  plaintiff:  "She  became  Allen's  agent  while  they  were 
related  together  in  the  city  of  New  York,  since. which  time  she  has 
formed  a  new  relationship  with  one  Sickles."  This  action  is  for 
libel,  in  that  these  words  charge  the  idaintiff  with  being  unchaste, 
with  unlawful  cohabitation  with  Allen,  and  with  unlawful  cohab- 
itation with  Sickles.  The  plaintiff  proved  that  she  had  been  mar- 
ried to  Mr.  Sickles  on  June  22,  1899;  read  in  evidence  an  affidavit 
of  Mr.  Kling,  filed  in  the  said  litigation,  which  showed  that  he  know 
of  said  marriage;  proved  that  the  points  were  printed  in  November, 

60  X.Y.S.— 60 
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1809;  and  wftli  the  admission  that  they,  containing  the  alleged 
libel,  had  been  printed  and  submitted  to  the  appellate  dlviaion, 
rested.  The  motion  to  diemlss  was  granted.  A  motion  for  a  new 
trial  was  subsequently  denied  in  an  elaborate  and  learned  opinion. 
Whether  matter  is  privileged  is  a  question  of  law.  Warner  v. 
Publishing  Co.,  132  N.  Y.  181,  30  N.  E.  393;  Byam  ▼.  Collins,  111 
N.  Y.  143,  150,  19  N.  E.  75,  2  L.  B.  A.  129;  Klinck  v.  Colby,  46  >f. 
Y.  427;  Hamilton  v.  Eno,  81  N.  Y.  116;  Link  v.  Moore,  84  Hun, 
118,  32  N.  Y.  Supp.  461,  aflHrmed  in  156  N.  Y.  661,  50  N.  E.  1119. 
Any  questions  as  to  good  faith  or  belief  in  the  truth  of  the  state- 
ment or  of  actual  malice  are  for  the  jury.  But  it  is  only  in  cases 
of  conditional  privilege  that  such  questions  can  have  place.  So  far 
as  the  privilege  of  an  attorney  is  concerned,  those  questions  are 
never  considered.  Timt  is,  if  the  words  be  within  tiie  privii^ie, 
the  action  is  defeated.  Moore  v.  Bank,  123  N.  Y.  420,  26  N.  E.  1048; 
Link  V.  Moore,  supra;  Marsh  V.  Ellsworth,  60  N.  Y.  309.  We  must 
first  define  the  privUege  of  an  attorney  and  counselor  at  law  in  or- 
der to  understand  what  was  involved  in  the  question  of  law  passed 
upon  by  the  court.  In  Hemmens  v.  Nelson,  138  N.  Y.  517,  523,  34 
N.  E.  342,  20  L.  B.  A.  440,  the  court,  per  O'Brien,  J.,  say: 

"In  some  caaes,  tbe  privilege  wMOk  fbe  law  gives  to  peraons  in  each  elr- 
cnmstances  to  speak  freely  Is  absolute,  howev«r  mallcloas  the  intent  w  Calse 
the  charge  may  be.  This  Immunity  applies  to  words  defamatory  of  the  char- 
acter of  another  spoken  by  a  member  of  a  legislative  body  In  debate  or  In 
due  coarse  of  proceedings,  by  counsel  in  arguments  pertinent  to  tbe  Issue 
before  the  courts  of  Justice,  by  military  officers  in  reports  or  statements  to 
their  superiors,  and  all  acts  of  state.  From  considerations  of  public  poUcy. 
and  to  secure  the  unembarrassed  and  efficient  administration  of  Justlcie  and 
public  affairs,  the  law  denies  to  tbe  defamed  party  any  remedy  throngh  an 
action  for  Ubel  or  slander  In  such  coses.  Hastings  v.  Lusk,  22  Wend.  410: 
Moore  v.  Itenk,  supra." 

In  Moore  v.  Bank,  supra,  Andrews,  J.,  says: 

"There  Is  another  class  of  privileged  communications  where  the  privilege 
is  absolute.  They  are  defined  in  Hastings  v.  Lusk,  supra.  In  this  dass 
are  included  slanderous  statements  made  by  parties,  counsel,  or  witnesses  in 
the  course  of  Judicial  proceedings,  antl  also  Itbelovs  charges  In  pleadings,  affi- 
davits, or  other  papers  used  In  the  course  of  the  proBecution  or  defense  oC  an 
action." 

Many  authorities  are  cited.  See,  too,  Marsh  ▼.  Ellsworth,  supra; 
Youmaus  v.  Smith,  153  N.  Y.  214,  47  N.  E.  265.  The  definition  of 
Andrews,  J.,  in  Moore  v.  Bank,  supra,  is  quoted  at  length  in  Link 
V.  Moore,  supra,  which  was  affirmed  on  that  (pinion  in  166  N.  Y. 
661,  60  N.  E.  1119.  This  privilege,  then,  is  absolute,  save  tiiat  it  is 
not,  in  the  words  of  Andrews,  J.,  a  license  to  "protect  slanderous 
publications,  plainly  irrelevant  and  impertinent,  voluntarily  made, 
and  which  the  party  making  them  could  not  reasonably  have  sup- 
posed to  be  relevant."  Thus,  in  Hastings  v.  Lnak,  supra,  the  chan- 
cellor, e.  g.,  points  out  that  the  privUege  would  not  protect  a  coun- 
sel who,  in  argument,  would  take  the  opportunity  to  say,  of  a  party 
fl^nst  wh«m  there  was  BOthing  in  tbie  evidence  to  justify  a  en»- 
^cion  of  the  hiad,  tiiat  he  was  a  thief  or  a  marderer.  In  &e  deter- 
mination of  the  question  of  the  attdraey's  privilege  in  the  case  at 
bar,  th«i,  it  was  for  the  court  to  decide  whether  the  language  was 
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material  and  pertinent,  or  whether  the  counsel  went  beyond  the 
bounds  of  reason,  €Uid  bronght  into  the  case  matters  so  obriouslj 
impertinent  as  not  to  admit  of  discussion.  Vann,  J.,  in  Yonmans  t. 
Smith,  supra,  sajs  that  the  courts  are  liberal  in  the  application  of 
the  principle,  even  to  extending  its  protection  to  matters  that  may 
only  "possibly  be  pertinent." 

The  printed  paper  that  contained  the  words  is  one  recognized  and 
authorized  by  the  court  in  the  procedure  of  appeal,  and  is  termed, 
indiscriminately,  a  "brief*  or  "points."  This  is  generally  understood 
to  present,  not  merely  a  statement  of  the  facts,  but  the  skeleton 
of  tiie  argument,  and  so  Inferences  as  well  as  conclusions.  It  also 
generally  refers  to  decisions  deemed  to  be  precedents  or  authorities. 
There  is  an  essential  distinction  between  such  a  paper  and  com- 
plaints, answers,  aUDdayits,  or  the  like,  which  shonld  only  tihow  facts, 
and  not  the  play  of  reason.  Moreover,  in  the  case  at  Ijar,  thte  paper 
was  divided  into  "Statement  of  Facts"  and  'Toints,"  and  the  lan- 
guage in  question  was  printed  under  the  "First  Point";  that  is,  in 
an  argumentative  part  dt  the  brief.  The  question  before  the  appel- 
late division  was  whether  the  defendant  was  entitled  to  a  temporary 
receiver.  Plaintiff  challenged  his  ownership,  in  that  she  had  fur- 
nished purchase  money.  She  also  showed  that  she  had  been  and 
was  in  possession  and  had  collected  the  rents.  It  was  pertinent  for 
the  defendant  to  meet  these  allegations.  If  the  plaintiff's  posses- 
sion and  handling  of  the  rents  were  in  subordination  to  Allen's 
title,  or  if  she  went  into  possession  and  collected  the  retits  through 
his  friendship  or  his  favor,  then  these  facts  relied  upon  by  the  plain- 
tiff were  explained  as  consistent  with  Allen's  title.  Putting  together 
the  allegations  which  the  defendant  codld  find  In  the  record,  the 
proposition  may  be  stated  thus:  A  man  bought  certain  realty  In 
the  city  of  New  York  of  a  rental  value  of  f  500  a  month,  and  shprtly 
thereafter  let  the  plaintiff,  a  woman  of  marriageable  age,  but  not 
joined  to  him  by  blood  or  by  marriage,  occupy  an  apartment  therein 
for  several  years.  When  ordered  to  duty  in  the  West,  the  man 
permitted  the  woman  to  remain  in  the  apartment,  and  to  collect 
the  rents  of  the  houses,  and  to  remit  to  him,  which  she  did.  Four 
years  passed,  and  then,  when  the  man  sought  to  transfer  the  prop- 
erty, the  woman  alleged  that  she  owned  it  because  she  had  furnished 
the  purchase  money  therefor.  The  woman  was  impecunious.  The 
man  resides  in  California.  His  wife  lives  in  New  York  City,  and 
does  not  join  In  his  deed.  There  is  written  evidence,  signed  by  the 
woman,  which  evidence  is  in  defendant's  possession,  that  she  is  not 
the  owner.  At  one  time  the  man  considered  the  step  of  purchasing 
the  premises  in  her  name.  Question:  Is  an  inference,  from  these 
facts,  that  the  tie  between  the  man  and  the  woman  was  meretricious, 
"so  obviously  impertinent  as  not  to  admit  of  discussion,  and  so  need- 
lessly defamatory  as  to  warrant  the  inference  of  ex^M-efls  malice"? 
I  adopt  the  language  of  Vann,  J.,  in  Yoamaos  V.  Smith,  supra.  I 
do  not  think  so,  and  it  therefore  follows  that  Mr.  Justice  Gaynor, 
the  learned  trial  justice,  was  right  in  holding  that,  even  if  the  words 
must  be  taken  in  the  sense  complained  of,  they  were  within  the 
privilege. 
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If  this  view  be  correct,  it  ends  tlie  case;  but  I  may  go  further  to 
say  that,  in  my  opinion,  the  words  do  not  justify  only  a  conclusion 
that  they  charge  a  meretricious  tie  between  the  plaintiff  and  Allen, 
Surely  the  word  "relation"  does  not  necessarily  convey  the  idea  of 
illicit  connection.  And  the  words  "new  relationship  with  Sickles" 
did  not  do  so,  because  the  defendant  himself  had  deposed  that  the 
plaintiff  and  Mr.  Sickles  were  married.  If  Allen  owned  the  house, 
and  gave  the  plaintiff  residence  therein  for  reasons  not  at  all  based 
upon  any  illicit  relations,  and  afterwards,  on  his  departure  for  the 
West,  made  her  his  agent,  it  could  be  said  that  she  became  his  agent 
while  they  were  related  together,  without  violence  to  the  meaning  of 
the  word  "relation,"  and  without  impugning  her  virtue.  The  learned 
counsel  for  the  appellant  insists  that  the  meaning  conveyed  by  the 
words,  if  ambiguous,  was  for  the  jury  to  determine;  and  cites  Payne 
T,  Bouss,  46  App.  Div.  315,  317,  61  N.  Y.  Supp.  705;  Warner  v.  Pub- 
lishing Co.,  supra;  Hamilton  v.  Eno,  supra.  In  Payne  v.  Bonss^ 
supra,  which  was  a  case  of  conditional  privilege,  we  said:  "The  conrt 
may  determine  whether  the  subject-matter  to  which  the  alleged  libel 
relates,  the  interest  in  it  of  the  defendant,  or  his  relations  to  it,  are 
such  as  to  furnish  the  excuse."  In  Warner  v.  Publishing  Co.,  supra, 
also  a  case  of  conditional  privilege,  the  court  said  that  ordinarily 
whether  a  publication  is  privileged  is  a  question  of  law  for  the  court ; 
but  in  that  case,  as  the  evidence  presented  by  the  plaintiff  was  to  the 
effect  that  the  matters  in  the  publication  on  which  the  complaint 
was  made  were  neither  introduced  in  evidence  nor  presented  in  court 
for  such  a  purpose,  and  therefore  formed  no  part  of  the  hearing 
which  the  defendant  pretended  to  report,  and  as  the  defendant  sought 
to  prove  the  contrary,  the  case  was  therefore  brought  within  the 
rule  "that  where  the  facts  upon  which  defendant  bases  his  claim  are 
challenged  the  court  must  submit  the  question  to  the  jury."  So  there 
would  be  a  question  for  the  jury  in  the  case  at  bar,  if  it  were  alleged, 
and  sustaining  proof  were  offered,  that  the  offending  words  were  not 
printed  and  published  by  counsel  in  the  course  of  any  judicial  pro- 
ceeding. In  Hamilton  t.  Eno,  supra,  a  third  case  of  conditional  priv- 
ilege, the  court  passed  upon  the  question  whether  the  communication 
was  privileged,  and,  though  the  appellant  argued  that  the  jury  must 
be  left  to  determine  whether  the  alleged  libel  was  in  excess  of  priv- 
ilege, the  judgment  was  afSrmed.  As  this  privilege  of  counsel,  thou<!:b 
cermed  absolute,  is  yet  qualified  so  that  it  does  not  afford  a  license 
for  impertinent  slander,  whoever  decides  the  question  of  privilege 
must  perforce  decide  whether  the  language  used  was  within  or  with- 
out the  limit  of  it.  To  hold  that  the  jury  must  do  this  is  to  substi- 
tute the  jury  for  the  court.  The  learned  counsel  for  the  appellant, 
who  argued  his  case  with  so  much  ability,  has  not,  in  his  citation  of 
authorities,  always  remembered  the  distinction  between  absolute 
privilege  and  conditional  privilege,  as  pointed  out  in  Link  t.  Moore,^ 
supra;  Moore  v.  Bank,  supra;  Hemmens  v.  Nelson,  supra;  and  in 
other  cases. 

Advocacy  implies  argument.  So,  pertinence  is  made  the  test  of 
this  privilege,  which  is  but  the  principle  of  free  speech  in  the  admin- 
istration of  justice.    This  test  protects  him  attacked  by  the  advocate; 
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for  it  does  not  prevent  redress  of  accusations  made  without  the  facts. 
It  protects,  too,  the  advocate;  for  it  assures  to  him  the  play  of  his 
reason  within  the  facts.  The  advocate  does  not  speak  mindful  of  an- 
-other  day,  when  he  will  be  called  upon  to  justify  his  inferences  as  if 
they  had  been  charged  as  facts,  or  to  vindicate  his  conclusions  by 
the  axioms  of  logic.  His  conclusion  may  be  lame  and  impotent,  his 
inferences  far-fetched  or  feeble,  but,  so  long  as  they  can  be  deemed 
-to  be  possibly  pertinent,  so  long  are  they  protected. 

Judgment  affirmed,  with  costs.    All  concur,  except  SEWELL,  J., 
taking  no  part. 


KtJBIN  v.  ISAACSON  et  aL 
<Snpreme  Court,  Appellate  Term.    April  16,  1901.) 

OORTBACTS— QUABTUM  HbrCIT. 

Wbere  platntllTB  testimony  that  he  performed  cotaln  work  on  a  gaf 
main  at  defendants'  Instance  and  reqDest.  and  on  their  promise  w  pay 
him  therefor  Independently  of  the  original  contract,  was  uncontradicted, 
he  was  entitled  to  recover  the  reasonable  value  of  the  work. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Fourth  dis- 
trict 

Action  by  Hyman  Bnbin  against  Max  Isaacson  and  another.  From 
a  judgment  in  defendants'  favor,  plaintiff  appeals.    Reversed. 

Argued  before  BISCHOFF,  P.  J.,  and  CLARKE  and  LEVEN- 
TRITT,  JJ. 

David  W.  Rockmore,  for  appellant. 
Holmes  V.  M.  Dennis,  Jr.,  for  respondents. 

FEB  CURIAM.  The  plaintiff  testified  that  be  performed  certain 
■work  on  a  gas  main  at  the  special  instance  and  request  of  the  de- 
fendants, upon  their  promise  to  pay  him  therefor  independently  of 
the  original  contract.  This  testimony  was  uncontradicted,  and  en- 
titled the  plaintiff  to  recover,  at  least,  the  reasonable  value  of  that 
work.  As  there  must  be  a  reversal  on  this  ground,  we  deem  it  un- 
necessary to  weigh  the  evidence,  although  we  belieiie  that  the  plain- 
tiff sustained  the  burden,  and  that  justice  required  a  proportionate 
recovery  in  his  favor. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event. 


KIND  V.  BACON. 

(Supreme  Court,  Appellate  Term.    April  16,  1901.) 

1.  Evidence— SuFKiciKNCT— Direction  of  Verdict— AtfioNMEST  of  Claik. 
Wbere  defendant  claimed  that  plaintiff  had  assigned  his  claim,  and 
that  the  assignee  had  brought  action  thereon,  wlilch  was  still  pending, 
and  produced  an  order  of  court,  entered  on  a  motion  to  which  plaintiff 
was  a  party,  containing  a  recital  of  the  assignment,  and  exhibited  In  evi- 
dence a  letter  by  plaintiff's  attorney  which  referred  to  the  assignment. 
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was  InBuiBclent  to  Justify  the  direction  of  a  verdict  for  plaintiff. 
9.  Same— Pbndevct  or  Another  Action— Dismisbai^ 

Where  defendant  claimed  that  plalntlO  had  assigned  hla^  dalnii  and 
that  assignee  had  brought  action  thereon,  which  was  stiU  pending.  tlt» 
determination,  as  a  matter  of  law,  that  another  action  was.  pending  did 
not  preclude  plaintiff  from  proving  ae  a  fact  that  he  bad  not  assigned  hi* 
claim,  and  hence  his  action  should  not  be  dismissed  merely  on  a  holding 
tiiat  the  party  alleged  to  be  plaintiffa  assignee  had  brought  anotbei  aetlon» 
which  was  still  pending. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Emanael  Kind  against  Alexander  S.  Bacon.  From  a 
judgment  of  the  general  term  of  the  city  court  of  New  YoA  (67  N, 
Y.  Supp.  960),  reversing  a  judgment  of  the  trial  term  in  favor  of  plain- 
tiff, he  appealg.    Modified.  

Argued  before  BI80HOFF,  P.  J^  and  CZABKB  aad  LBVEN- 
TRITT,  JJ. 

Menken  Bros.,  for  appellant. 
Nichols  &  Bacon,  for  respondent. 

BISOHOFP,  P.  J.  The  action  was  founded  upon  a  Lloyd's  policy 
of  fire  insurance,  the  defendant's  liability  as  an  underwriter  being 
fixed  by  judgment  first  obtained,  in  accordance  with  the  policy, 
against  the  attorneys  in  fact.  The  main  defense  was  that  the  plain- 
tiff had  assigned  the  judgment  obtained  against  the  attorneys  in  fact 
to  one  Cuff,  who  had  brought  an  action  upon  the  same  claim  against 
this  defendant,  and  that  the  action  was  still  pending.  In  support 
of  this  defense,  evidence  was  produced  in  the  form  of  a.  recital  of 
the  assignment  by  the  plaintiff  to  CnS,  contained  in  an  order  of  the 
supreme  court  entitled  in  the  plaintiff's  action  against  the  attorneys 
in  fact,  which  order  was  entered  on  a  motion  to  which  the  plaintiff 
was  a  party.  Further  evidence  was  afforded  by  a  letter  written  by 
the  plaintiff's  attorneys,  in  which  the  existence  of  the  asBignment  to 
Cuff  was  directly  referred  to.  With  this  evidence  in  the  case,  we 
have  no  doubt  that  the  testimony  given  by  the  plaintiff  and  by  one 
of  his  attorneys  in  denial  of  the  assignment  was  quite  insufiScient  to 
justify  the  direction  of  a  verdict  for  the  plaintiff  against  the  request 
of  the  defendant  that  this  issue  be  submitted  to  the  jury.  Both 
these  witnesses  were  interested  in  the  result  of  the  case,  and  it  was 
therefore  a  question  for  the  jury  whether  their  testimony  should  be 
accepted  (Kavanagh  v.  Wilson,  70  N.  Y.  179),  as  against  the  prima 
facie  evidence  given  in  support  of  the  aflBrmative  defense. 

Whether  or  not  the  action  against  Cuff  had  been  legally  discon- 
tinued, there  was  certainly  an  issue  upon  the  allegation  that  the 
plaintiff  was  not  the  real  party  in  interest,  and  upon  this  issue  the 
facts  relating  to  the  assignment  should  have  been  left  to  the  jury, 
as  requested.  We  agree  with  the  learned  general  term  that  the  direc- 
tion of  a  verdict  was  erroneous,  but  we  cannot  hold  that  the  rtcord 
afforded  ground  for  the  absolute  dismissal  of  the  complaint  by  that 
court.  If,  as  appears  to  have  been  held,  the  action  by  Cuff  was  to 
be  viewed  as  still  pending,  as  a  matter  of  law  this  did  not  conclude 
the  issue  of  fact,  as  to  the  assijjnnient  to  Cuff,  against  the  plaintiff. 
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and  in  no  aspeet  of  the  case  can  it  be  determined  that  tha  plaintiff. 
must  suffer  defeat  when  lua  ease  ia.  ppesented  span  a  new:  tnal. 
Therefore  the  refusal  to  grant  a  new  trial  was  erroneous,  and  the 
matter  involTes  a  question  of  power,  whicdh  we  may  review.  Lopez 
V.  Campbell,  163  N.  Y.  340,  67  N.  E.  SOL 

Judgment  and  order  modified  so  far  as  to  direct  a  new  trial,  with 
coats  of  the  appeal  to  this  court  to  appellant  to  abide  the  ^rent  All 
concur. 


TAYLOR  T.  DUTCHER  et  aL 

(Supreme  Court  Appellate  DiTiBlen,  Secead  Department    April  19,  1901.) 

MacaANics'  Libnb— Rblinooishhent— Aobeeubnt — Effkct. 

Defendant  the  taoldw  of  a  mechanic's  lien,  and  ottaer  Uenholders, 
agreed  that  the  owner  should  pay  $500  of  a  certain  amount  due  on  a 
mortgage  loan  to  the  owner  to  defendant  and  the  balance  to  the  other 
Uenholders,  and  that  on  receiving  such  payments  they  would  relinquish 
their  Uens.  Heli,  that  by  accepting  the  $600  defendant's  status  a«-  a- 
lienor  ceased,  and  hence  he  was  not  entitled  to  share  in  a  sarphis  arising 
on  the  subsequent  foreclosure  of  the  mortgage. 

Appeal  from  special  term,  Westchester -county. 

Action  by  John  B.  Taylor  against  Charles  W.  Dutcher,  James  V. 
Lawrence,  and  another.  From  an  order  overruling  defendant  Law- 
rence's exceptions  to  the  report  of  a  referee,  he  appeals.    Affirmed. 

Argued  before  GOODRICH,  P,  J.,  and  WOODWARD,  HIKSCH- 
BEBG,  JENKS,  and  SEWELL,.  JJ. 

Ralph  Earl  Prime,  Jr.,  for  appellant. 
Frederick  W.  Clark,  for  claimant 

JENKS,  J.  This  is  an  appeal  from  an  order  of  the  special  term 
confirming  the  report  of  a  referee  in  surplus  proceedings  supplemental 
to  a  sale  of  the  premises  of  Dutcher  under  foreclosure  of  his  mort- 
gage to  Taylor  for  |5,000.  There  are  three  claimants,  of  whom  only 
Mr.  Lawrence  appeals.  His  claim  is  based  upon  a  mechanic's  lien  for 
|G05,  filed  July  28,  1898.  In  October,  1898,  Mr.  Lawrence's  firm  and 
George  T.  Roberts  &  Bros.,  Incorporated,  executed  and  delivered  to 
Dutcher  the  following: 

"We,  the  undersigned,  creditors  of  and  lienors  against  Charles  W.  Dutcher 
and  his  building  at  Tuckahoe,  hereby  severally  agree  and  consent  that  John 
D.  Taylor  may,  notwithstanding  our  respective  Hens,  or  any  others  heretofore 
given  by  Mr.  Dutcher  to  us,  or  any  of  us,  pay  and  distribute  the  balance  to 
the  credit  of  said  Dutcher  upon  the  bond  and  mortgage  of  said  Dutcher  to 
said  Taylor,  to  wit,  the  sum  of  $935,  as  follows:  ?500  to  Lawrence  Bros.,  $175 
to  Lawrence  and  Conklin,  $200  to  Roberts  Bros.^  and  that  upon  said  payments 
respectively  we  will  execute  proper  satisfactions  of  our  respective  liens,  and 
deliver  the  same  to  said  Dutcher,  and  relinquish  all  claim  against  said  Tay- 
lor," 

There  is  no  dispute  that  the  fSOO  was  paid  to  Mr.  Lawrence.  Sub- 
aeqaent  thereto  these  foreclosure  proceedings  were  begun.  The 
learned  referee  found  that  the  execution  and  performance  prevented 
Mr.  Lawrence  from  making  any  claim  as  a  lienor  in  these  proceedings. 
The  surplus  moneys  stand  in  the  place  of  the  land,  and  the  right  of 
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the  appeliaut  to  share  therein  must  be  founded  upon  some  hen  there- 
on existing  at  the  time  of  the  sale.  Ellis  t.  Salomon,  57  App.  Div. 
118,  67  N.  Y.  Supp.  1023,  and  cases  cited.  There  is  evidence  to  sus- 
tain the  finding  of  the  referee,  no  such  preponderance  thereof  as 
would  justify  a  reversal  upon  the  facts,  while  his  conclusion  is,  I  think, 
warranted  by  the  law.  I  think  that  when  Mr.  Lawrence  executed  the 
consent  and  accepted  the  payment  provided  for  he  ceased  to  have 
status  as  a  lienor,  and  that,  therefore,  he  cannot  be  heard  as  a  claim- 
ant to  the  surplus. 

The  order  is  affirmed,  with  flO  costs  and  disbursements.    All  con- 
car. 


DOYLE  V.  AMERICAN  WRINGER  CO. 
(Supreme  Oonrt,  Appellate  DlTislon,  Second  Department    April  19,  1901.) 

1.  Aotions—Pleadiro— Joinder. 

•  Where  a  complaint  charging  an  assault  contains  allegations  of  a  forci- 
ble entry  and  a  talking  of  personal  property,  but  alleges  no  Injury  to  the 
freehold  or  value  of  the  goods  taken,  such  allegations  are  to  be  taken  as 
matters  of  description,  and. not  as  an  attempt  to  Join  actions. 

&  Saur. 

Under  Code,  S  484,  providing  that  a  plaintiff  may  unite  two  or  more 
causes  of  action  arising  out  of  the  same  transaction,  a  complaint  char- 
ging an  assault,  and  also  alleging  a  forcible  entry  and  taking  of  goods, 
was  not  an  imisoper  Joinder. 

Appeal  from  special  term. 

Action  by  Annie  Doyle  against  the  American  Wringer  Ck)mpany. 
From  a  judgment  in  plaintiif's  favor,  defendant  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWABD,  HIBSCH- 
BERG,  JENKS,  and  8EWELL,  JJ. 

Van  Buren  Denslow,  for  appellant. 
Carl  J.  Heyser,  for  respondent. 

JENKS,  J.  The  interlocutory  judgment  overruling  the  demurrer 
should  be  affirmed.  I  think  that  the  pleader  intended  to  state  a 
cause  of  action  based  only  upon  personal  assault,  and  that  the 
complaint  should  be  thus  construed.  The  allegation  of  forcible 
entry  and  of  the  taking  of  personal  property  are  to  be  considered  as 
matters  of  description,  and  not  statements  of  evidential  facts.  The 
pleading  in  this  respect  is  to  be  cdnstrued  as  was  the  pleading  in 
Langdon  v.  Guy,  91  N.  Y.  661.  Further,  there  is  neither  allegation 
of  injury  to  the  freehold  nor  of  value  of  the  goods  taken,  even  if  the 
pleading  in  this  respect  can  be  read  (and  I  doubt  it)  as  intending  to 
charge  a  taking  thereof  against  the  contract  rights  of  the  plaintiff 
and  of  her  husband. 

The  learned  counsel  for  the  defendant  contends  that  there  are 
three  causes  of  action  pleaded  and  improperly  joined.  If  such 
analysis  were  justified,  there  would  be  more  properly  two,  trespass 
«ind  assault,  instead  of  three.  But,  in  any  event,  there  is  no  im- 
proper joinder.    The  provision  of  the  Code  (section  484)  that  a  plain- 


tifF  maj  unite  two  or  more  causes  of  action  arising  out  of  the  same 
transaction  or  transactions  is  but  declaratory  of  the  previous  rule, 
and  "the  teat  is  whether  or  not  the  parties  joined  in  the  suit  hare 
one  connected  interest  centering  on  the  point  at  issue  in  the  cause, 
or  one  common  point  of  litigation."  Mahler  v.  Schmidt,  43  Hun, 
512,  cited  in  Bliss,  Code  PI.  §  112.  The  rule  applied  to  this  case 
would  permit  such  joinder  eren  if  the  differentiation  of  the  causes 
of  action  made  by  the  learned  counsel  for  the  appellant  be  sound. 
Griffith  T.  Friendly  (Sup.)  62  N.  Y.  Supp.  391,  affirmed  in  Id.  1138; 
Golton  V.  Jones,  7  Bob.  164,  649,  affirmed  by  court  of  appeals  May 
23,  1871.  The  learned  counsel  for  the  appellant  concedes  that  the 
princii^e  of  Beilly  v.  Paving  Co.,  31  App.  Dlv.  302,  52  N.  Y.  Supp. 
817,  is  against  him,  save  that  it  is  opposed  to  the  doctrine  of  Mulli- 
gan T.  Ice  Co.,  109  N.  Y.  657,  16  N.  E.  684.  I  do  not  understand  this 
statement  ^e  court  of  appeals  affirmed  the  latter  case  without 
opinion.  I  have  examined  the  pleadings  therein,  but  fail  to  see  any 
similarity  between  them  and  those  in  the  case  at  bar,  or  that  any 
question  was  raised  that  is  applicable  to  this  case.  Judgment  af- 
firmed, with  costs. 

Interlocutory  Judgment  afflnned,  with  costs.    All  concur. 

(34  Misc.  Bep.  640.) 

MULIilN  V.  SIBB. 

(Supreme  Court,  Appellate  Term.    April  16,  190L) 

OoNTHACTB— ADTHonrrr  of  Aobnt. 

One  employed  as  the  manager  of  a  hotel,  having  general  sapervlslon 
of  all  its  departments,  and  in  control  at  all  times  except  a  couple  of  hours 
each  dajr,  when  the  owner  was  present  had  authority  to  bind  the  Owner 
by  a  contract  for  advertising  in  a  hotel  directory. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Tenth  dis- 
trict. 

Action  by  Nicholas  J.  Mullin  against  Meyer  L.  Sire.  From  a  judg- 
ment in  defendant's  favor,  plaintiff  appeals.    Reversed. 

Argued  before  BISOHOFF,  P.  J.,  and  CLABKE  and  LBYEK- 
TBITT,  JJ. 

Baldwin  &  White,  for  ai^llant. 
John  J.  Buckley,  for  respondent. 

LE3VENTBITT,  J.  The  question  involved  on  this  appeal  Is  wheth- 
«r  one  Amar  had  authority  to  bind  the  defendant  to  advertise  his 
Criterion  Hotel  in  the  New  York  Commercial,  a  journal  published 
by  plaintiff's  assignors.  The  contract  was  for  the  insertion  in  the 
New  York  Commercial's  classified  hotel  directory  of  a  two-line  ad- 
vertisement for  one  year  at  a  cost  of  $72,  and  was  signed  "Cri- 
terion. Alfred  A.  Amar,  Manager.  Address:  41  St.  &  B'way,  N. 
Y.  C."  Judgment  was  rendered  below  for  the  defendant,  and,  we 
think,  erroneously.  Amar  testified  that  he  signed  the  contract;  that 
he  was  employed  by  the  defendant  as  manager  of  the  hotel;  that 
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he  had  general  aapervision  of  the  conduct  of  the  hote^  geneial  super- 
intendence of  all  the  employ^,  and  general  supervision  of  all  the 
departments.  ISue,  defendant  corroborated  Amar  ob  aU  eaaential 
pointft;  adnutted  that  '%e  hadk  charge  ot  the  hot<d.";  tbat  be  was 
left  m  control  when  the  defendant  was  not  there^  which,  barring  the 
hours  of  9  in  the  morning  and  5  in  the  evening,  was  practically  all 
the  time.    This  testimony  was  also  elicited  from  the  defendant: 

"Q.  Ton  havft  beard  Mr.  Amar  testify.  Was  his  statement  of  bis  dntlea  a 
correct  one?  A.  I  tblnJi  it  was.  He  said  he  had  charge  of  the  help  In  the 
hotel.  That  la  as  far  as  be  stated.  Q.  He  stated  that  be  had  g^eral  nper- 
Tlslon  of  It  in  all  Its  departments?    A.  That  was  correct." 

On  this  statem^it  it  seems  clear  that  the  defendant  held  Amar 
oat  to  be  bis  geoeral  agent,  so  far  as  the  conduct  and  supervision 
of  his  hotel  business  was  concerned.  Whether  he  had  in  fact  an- 
thoriaed  Amar  to  nuike  this  contract  is  immataial.  The  qae«tio» 
here  is  tha  extent  of  the  apparent  authority  he  confenred  upon  his 
agent,  and  which,  by  the  tatter's  acts  and  position,  the  pobUc  wa» 
justi&sd  in  assuming  the  agent  possessed.  The  primary  object  of 
a  hotel  is  to  secure  guests,  and  in  furtherance  of  this  object  it  would 
seem  to  be  well  within  the  powers  of  one  intrusted  with  the  general 
conduct  and  supervision  of  a  hotel  in  all  Its  departments  to  insert 
in  a  daily  journal  a  two-line  advertisement.  One  contracting  with 
the  hotel,  and  for  its  benefit,  wpuld  have  the  right  to  assume  that 
a  manager,  occupying  the  position  that  this  one  eoneededly  did,  had 
authority  to  make  the  contract  in  question. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


(34  MlBc.  Rep.  61&) 

SMITH  et  al.  V.  GOULD. 

(Supreme  Court,  Appellate  Term.    April  8,  1901.) 

Appeal — Rbfbrbncb — Ordbr— Vacation— Heview. 

An  appeal  will  not  Ue  from  an  order  of  the  general  term  vacaUas  an 
order  of  reference. 

App«al  from  city  court  of  New  York,  general  temu 
Action  by  Mary  F.  Smith  and  another  against  Howard  Gould. 
From  an  order  of  the  general  term  (68  K  Y.  Supp.  1148)  reversing  an 
order  of  reference,  defendant  appeals.    Appeal  dismissed. 

Argued  before  BISCHOFF,  P.  J.,  and  CLARKE  and  LEVEN- 
TRITT,  JJ. 

Howe  &  Hummel,  for  appellant. 
Jacob  Marks,  for  respondents. 

BISCHOFF,  P.  J.  The  determination  at  special  term  favorably  to 
the  motion  for  a  reference  was  reviewable  at  the  general  term,  and 
that  court  could,  in  its  discretion,  deny  the  motion;  but  a  farther  ap- 
peal to  test  the  soundness  of  this  exercise  of  discretion  does  not  lie. 
Martin  v.  Hotel  Co.,  70  N.  Y.  101. 

Appeal  dismissed,  with  costs.     All  concur. 
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(34  Misc.  B^.  52a) 

ELAFFEB  T.  METROPOUTAK  ST.  BY.  CO. 

(Soprem*  Court.  .Apellate  Term.    April  16,  ISOL) 

HmsBAMD  Aas  Wive— Daiucuu  fok  KxeojfiBiiai— Evidkkob  or.  Wiva's  KAn- 

IKO  CAPAciTr— Admissibility. 

Where  a  married  woman  clalma  damagea  resulting  from  negligence^ 
and  there  Is  no  averment  or  proof  tbat  she  labored  on  her  own  acconnt, 
evidence  of  her  earning  capacity  is  Inadmiaslble,  since  the  hnaband  is- 
entltled  to  ber  servicea  unless  rendered  on  her  sole  and  separate  account 

Appeal  from  municipal  court,  borough  of  Manhattan,  Fourth  dia- 
trict. 

Action  by  Pauline  Klapper  against  the  Metropdltan  Street-Hail- 
way  Company.    From  a  judgment  for  plaintiff,  defendant  appeals.- 

Ai^ed  before  BISCHOFP,  P.  J.,  and  CLABKB  and  LBYXN- 
TRITT,  JJ. 

Q.  Glenn  Worden,  for  appellant 
Bimon  Lorincz,  for  respondent. 

LEVENTRITT,  J.  The  plaintiff,  a  married  woman,  living  with  her 
hnsbaud,  recovered  a  judgment  below  for  damages  resulting  from  de- 
fendant's negligence.  The  sole  question  presented  on  this  appeal  is 
whether  the  admission  of  the  following  testimony  on  b^alf  of  the 
plaintiff  constituted  reversible  error:  "Q.  What  were  the  average 
amounts  of  your  earnings  per  week?  A.  Sometimes  a  dollar,  some- 
titties  a  dollar  and  a  half,  sometimes  one  twenty-five  and  two  dollars 
a  day, — eight  to  ten  dollars  a  week."  The  defendant  duly  excepted  to 
this  testimony,  after  proper  objection  taken,  and,  having  developed  on 
cross-examination  tbat  the  plaintiff  was  a  married  woman,  living  with 
her  husband,  moved  to  strike  it  out.    This  motion  was  denied. 

On  the  proof  in  this  caBe,  the  testimony  was  inadmissible.  At 
common  law  the  husband  was  absolutely  entitled  to  the  services  and 
earnings  of  his  wife,  and  neither  the  enabling  act  of  1860,  nor  the 
broader  one  of  1SS4,  has  affected  this  right,  unless  the  services  and 
earnings  were  rendered  or  received  expressly  upon  her  sole  and  sep- 
arate account.  Holcomb  v.  Harris,  160  N.  Y.  209,  261,  59  N.  £.  820; 
In  re  Callister,  88  Hun,  87,  34  N,  Y.  Supp.  628.  In  Uransky  v.  Rail- 
road Co.,  118  N.  Y.  30i,  23  N.  E.  451,  it  was  said:  "Presumptively, 
damages  for  negligently  diminishing  the  earning  capacity  of  a  mar- 
ried woman  belong  to  her  husband,  and,  when  ahe  seeks  to  recover 
such  damages,  the  complaint  must  contain  an  allegation  that  for  some 
reason  she  is  entitled  to  the  fruits  of  her  own  labor."  In  the  absence 
of  such  an  allegation,  the  judgment  there  was  reversed  for  error  in 
admitting  in  evidence  the  earning  capacity  of  the  plaintifif  as  a  dress- 
maker. In  this  case  the  pleadings  were  oral.  In  her  written  bill  of 
particulars  the  plaintiff  states  that  she  had  lost  in  wages  "thus- 
far  |36."  Conceding  the  existence  of  a  more  liberal  rule  in  the  case 
of  oral  pleadings,  the  plaintiff  would  still  have  to  show  by  the  proof 
some  reason  why  she  is  entitled  to  the  fruits  of  her  own  labor.  What 
an  adequate  reason  is  has  been  the  subject  of  judicial  construction. 
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and  in  N«w  York  8UU  Reporter 
While  it  has  been  held  in  one  case  (Brooks  v.  Schwerin,  54  N.  Y.  343), 
and  implied  bv  dictum  in  another  (IJlaechinska  v.  Howard  Mission. 
130  N.  Y.  497,  503,  29  N.  E.  755, 15  L.  R.  A.  215),  that,  where  the  wife 
worked  for  a  stranger,  that  in  itself  was  sufBcient  to  make  her  earn- 
ings for  the  benefit  of  her  sole  and  separate  account,  the  better  con- 
sidered view  seems  to  be  that  the  bare  fact  that  she  performs  serv- 
ices for  third  persons  does  not  necessarily  bring  it  within  the  statute. 
"The  true  construction  of  this  statute  is*  that  she  may  elect  to  labor 
on  her  own  account,  and  thereby  entitle  herself  to  her  earnings,  but 
in  the  absence  of  such  an  election,  or  of  circumstances  showing  that 
she  intended  to  avail  herself  of  the  privilege  and  jwrotection  conferred 
by  the  statute,  the  husband's  common-law  right  to  her  earnings  re- 
mains unaffected."  Birkbeck  v.  Ackroyd,  74  N.  Y.  356,  358.  This 
case  arose  under  the  statute  of  1860,  but  on  the  point  involved  the 
same  reasoning  applies  to  the  present  law.  Brown  v.  Bailroad  Co., 
19  Misc.  Rep.  508,  43  N.  Y.  Supp.  1094  (decided  by  this  court  in  1897), 
is  much  in  point.  That  was  a  case  in  which  the  plaintiff  sued  to  re- 
cover damages  for  the  loss  of  his  wife's  services.  She  testified,  with- 
out objection,  that  before  the  accident  she  worked  as  a  laundress, 
earning  $1.50  a  day.  The  trial  justice  refused  to  charge  that  the  hus- 
band had  no  absolute  legal  right  or  claim  to  the  earnings  of  the  wife. 
Following  the  Uransky  Case,  supra,  it  was  held  that  the  earnings  of 
the  wife,  whether  at  home  or  abroad,  unless  acquired  in  the  pursuit  of 
a  separate  business,  or  in  connection  with  her  separate  estate,  pre- 
sumptively belonged  to  the  husband.  It  did  not  there  appear  that 
the  wife's  earnings  were  saved  or  kept  apart  by  her  as  a  separate  es- 
tate; she  and  her  husband  lived  together,  "and  the  presumption  is 
that  her  earnings  were  turned  in  as  part  of  the  family  resources." 
Page  510,  19  Misc.  Rep.,  and  page  1098,  43  N.  Y.  Supp.  In  the  case 
at  bar  the  record  discloses  nothing  but  the  single  fact  that  the  plain- 
tiff did  washing  for  third  persons,  and  that  those  earnings  went  to- 
wards the  family's  support.  A  different  question  might  be  presented 
were  the  husband  permanently  disabled  and  unable  to  contribute  any- 
thing to  the  living  expenses.  The  proof  here,  however,  only  shows 
that  the  husband  was  temporarily  incapacitated,  and  had  been  in  the 
hospital  for  a  week,  but  there  is  otherwise  nothing  to  overcome  "the 
strength  of  the  presumption  of  the  husband's  continued  liability  to 
support  his  wife,  and  of  his  performance  of  that  duty,  and  of  his  con- 
sequent common-law  right  to  her  earnings."  Brown  v.  Railroad  Co.. 
supra;  Thuringer  v.  Railroad  Co.,  71  Hun,  526,  24  N.  Y.  Supp.  1087! 
With  the  husband  entitled  presumptively  to  all  the  earnings  of  his 
wife,  the  mere  fact  of  her  working  out  at  the  expense,  perhaps,  of  the 
performance  of  her  household  and  domestic  services,  to  which  he  is 
concededly  entitled  in  any  event,  there  must  be  something  averred — 
proved — to  show  that  she  labored  on  her  own  account.  In  the  ab- 
sence of  a  proper  foundation,  it  was  error  to  admit  the  testimony,  and 
the  judgment  should  therefore  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.     All  concur. 
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HESS  V.  ROTHSCHIIiD. 

(Sapreme  Conrt,  Appellate  Term.    April  18,  I901.> 

Statutb  of  B^adds — Answerino  for  Another's  Debt — Original  Pbovub. 
An  agreement  by  an  agent  to  pay  the  premium  on  a  policy  If  it  should 
not  be  canceled  Is  not  answering  for  the  debt  of  another,  where  he  thereby 
Booght  to  secure  bis  own  commlsslona  on  the  contract 

Appeal  from  municipal  court,  borough  of  Manhattan,  Tenth  district. 

Action  by  Ludwig  Hess  against  Louis  Rothschild.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  BISCHOFF,  P.  J.,  and  CLARKE  and  LEVEN- 
TBITT,  JJ. 

Strahl  &  Dreyer,  for  appellant 
Theodore  Prince,  for  respondent. 

PER  CURIAM.  This  judgment  should  be  reduced  l»y  25  per  cent., 
being  the  admitted  amount  of  the  commissions  to  which  the  defend- 
ant was  entitled.  While  the  insured  was  primarily  liable  for  the  pre- 
mium, yet  the  agent  made  himself  so  on  his  express  promise  to  pay  if 
the  policy  should  not  be  canceled.  This  was  not  answering  for  the 
debt,  default,  or  miscarriage  of  another,  but  was  an  original  obliga- 
tion to  the  advantage  of  the  agent  as  he  thereby  sought  to  secure  his 
own  commissions  on  the  contract.  His  denial  of  the  agreement  that 
he  promised  to  pay  the  premium  in  the  event  that  the  insured  did  not 
cannot  be  considered  in  this  court,  as  the  justice  below  must  be 
deemed  to  have  found  that  he  in  fact  did  make  the  promise.  The 
judgment  should  be  reversed,  and  a  new  trial  ordered,  unless  the  re- 
spondent consents  to  a  reduction  of  the  judgment  by  the  sum  of  {4.87. 

So  ordered. 


(84  Miac.  Bep.  619.) 

HARBISON  T.  WBIB. 

(Supreme  Court,  Appellate  Term.    April  22,  1901.) 

1.  CoMKOR  Carriers— Loss  of  Animals— Breach  of  Contract. 

Where  defendant  contracted  to  ship  five  dogs  for  plaintiff  on  a  particu- 
lar train,  and  by  reason  of  their  being  shipped  on  an  earlier  train,  and 
the  consequent  failure  of  plaintlfT  to  be  present  to  receive  them,  one  of 
them  died  from  the  long  confinement,  defendant  was  liable  for  the  loss. 

%,  Baiie — DuTT  OP  Shipper — Qoestion — Materialitt. 

Plalntlfl!  contracted  with  defendant  to  ship  certain  dogs  by  a  certain 
train,  and  delivered  them  to  defendant  in  a  crate,  and  thereafter  took  the 
ciate  containing  them  to  the  place  at  which  they  were  to  be  left.  De- 
fendant shipped  them  by  an  earlier  train,  and,  no  one  being  present  to 
receive  them,  they  were  returned  to  the  place  of  shipment.  The  crate 
was  locked,  and  plaintifF  telephoned  to  the  place  of  shipment  to  have 
them  forwarded.  One  of  them  died  from  excessive  confinement  Held, 
that  defendant  was  liable  for  breach  of  contract  to  ship  on  a  particular 
train. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Second  dis- 
trict. 
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/Lcnon  Dj  itoger  u.  uarnson  against  Lievi  u.  weir,  as  presiaenx  ox 
the  Adams  Expreai  Ck)iiipHny.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.    Affirmed. 

Argned  before  BISCHOFP,  P.  J.,  and  CLABKE  and  LEVEN- 
TRITT,  JJ. 

B.  B.  Bogen,  for  appellant. 

H.  Hoffman  Browne,  for  respondent. 

BISGHOFF,  P.  J.  Plaintiff  deliTered  B  crate  containing  five  dogs 
to  the  defendant's  company  for  carriage  to  Danbary,  Conn.,  the  agree- 
ment being  that  the  animals  shooid  be  forwarded  by  a  patticular 
train,  in  order  that  the  plaintiff  might  give  his  personal  attevtlDn  to 
them  daring  the  journey.  The  company  failed  to  perform  its  agree- 
ment, and  forwarded  the  crate  upon  an  earlier  train,  with  the  resolt 
that  it  was  finally  returned  to  the  plaintiff's  address  in  this  city,  after 
he  had  arrived  at  Danbury.  Learning  of  this  at  a  time  when  no  train 
was  available,  he  communicated,  by  telephone,  with  one  of  his  neigh- 
bors, and  instructed  him  to  deliver  the  crate  to  the  company  again 
for  immediate  delivery,  and  it  finally  reached  Danbury,  but,  as  an  in- 
cident of  the  long  confinement  in  the  crate,  one  of  the  dogs  died.  The 
amount  of  the  judgment  is  well  within  the  evidence  as  to  the  value  of 
this  dog,  and  there  is  no  ground  for  the  assumption  that  any  improp- 
er items  of  damage,  claimed  by  the  plaintiff,  were  included.  Hie  only 
question  which  the  record  presents,  and  the  sole  point  taken  upon  this 
appeal,  relates  to  the  award  of  damages  for  the  loss  of  the  dog,  and 
in  our  view  the  case  was  properly  decided.  Granting  that  a  common 
carrier's  liability  as  an  insurer  does  not  extend  to  the  carriage  of  ani- 
mals, the  plaintiff's  right  to  a  recovery  In  this  case  is  still  unaffected. 
His  case  is  not  rested  upon  the  mere  fact  that  the  dog  died,  but  upon 
the  company's  breach  of  its  contract  to  transport  the  animal  by  a  par- 
ticular train,  and  the  question  of  the  general  liability  of  the  carrier 
under  an  ordinary  contract  of  carriage  does  not  arise.  The  carrier 
having  made  the  agreement  for  a  special  transportation,  the  plaintiff 
was  under  no  obligation  to  explain  the  precise  consequences  which 
would  follow  iti>  breach.  Assumedly,  there  would  be  peculiar  conse- 
quences; otherwise,  the  special  mode  of  carriage  was  unnecessary. 
It  is  quite  clearly  disclosed  by  the  record  that  the  cause  of  the  dog's 
death  was  an  overstrained  bladder,  which,  because  of  its  training,  it 
could  not  relieve  during  confinement ;  and  that  excessive  confinement 
was  due  to  the  defendant  company's  breach  of  its  contract  can  hardly 
be  disputed.  Upon  discovering  the  defendant's  failore  to  perform,  the 
plaintiff  did  all  he  could  to  save  himself  from  loss.  He  could  not  re- 
turn to  the  city  to  reship  the  dogs,  because  there  was  no  train;  the 
crate  could  not  be  opened  by  others,  because  he  had  the  key;  and  he 
certainly  was  not  required  to  keep  an  agent  in  New  York  for  the  sole 
purpose  of  attending  to  the  forwarding  of  these  dogs  in  his  absence, 
in  anticipation  of  the  defendant's  failure  to  perform  the  contract 
which  had  been  made.  By  enlisting  the  services  of  his  neighbor,  the 
plaintiff  did  all  that  was  to  be  done,  and  whether  the  neighbor  used 
all  possible  dli^tch  w  not  is  inrntaterlal,  as  We  View  the  case.  The 
loss  of  the  dog  was  the  approximate  result  of  the  defendant  company's 
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br«ach  of  iis  eKpress  contract,  and  to  absolve  it  from  liability  upon 
tbe  facts  dlsdoaed  would  be  an  injosttoe  to  the  plaintiff,  ^rfaidi  no 
princqtle  of  law  would  serve  to  trphold. 
The  jadgment  «hoiild  be  «fBrmed,  with  costs.    AQ  concur. 


lltmSAT  V.  OllT  OP  NEW  YOBK.. 
(Baprtme  Oonrt,  Ainpellate  Dtvltlon,  Becoad  DepBrtment    Aftfl  M,  UM.) 

1.  XzcBFTioss— Case  Sbttlbd. 

Wbere  the  direction  Of  a  verdict  Is  atmolnte  In  terms,  the  eonrt,  after 
trial  and  case  settled,  cannot  render  a  "detdslon"'  on  tbe  vertllct,  and  per- 
mit a  party  to  file  exceptions  tbereto,  and  have  tbe  case  resettlad,  the  only 
proTlsion  for  a  decision  of  tbe  conrt  and  exceptions  after  a  telal  by  Jury 
being  Code,  1  1186,  wblcb  provides  that,  wbere  the  Judge  directs  a  ver- 
dict "snbject  to  tbe  opinion  of  the  court,"  he  may  at  tbe  same  term  set 
aside  tbe  verdict,  and  direct  Judg^eat  for  either  party,  to  which  excep- 
tions may  be  taken,  etc. 

%  Obbater  Nbw  York  Csaktbr— Bubordisatsb. 

Though  tbe  street  commissioner  of  Rockaway  Beach  was  made  a  public 
officer  by  the  act  creating  the  office,  yet  since  tbe  trustees  had  exclusive 
control  of  the  streets,  and  he  was  subject  to  their  direction,  and  was  not 
the  bead  of  a  department,  nor  diarged  with  the  performance  of  any  m- 
dependent  duty,  he  was  a  "subordinate,"  within  Greater  New  Toric  Char- 
ter, c.  878,  I  1536,  transferring  all  subordinates  In  any  branch  of  tbe  pub- 
lic service  In  each  of  the  municipalities  consolidated  to  similar  positions 
after  the  consolidation. 

Appeal  from  trial  term,  Queens  county. 

Action  by  Sanford  Murray  against  the  dty  of  New  York.  Frbm 
a  judgment  on  a  verdict  rendered  by  direction  of  the  court,  and  from 
an  order  denying  a  new  trial,  defendant  appeals;  and  from  an  order 
directing  {daintiff  to  file  and  serve  a  copy  of  a  decision,  and  from  an 
order  directing  plaintiff's  attorney  to  receive  the  defendant's  excep- 
tion to  the  decision,  plaintiff  appeals.  AiQrmed  on  defendant's  ap- 
peal, and  reversed  on  plaintiff's  appeal. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSCSa- 
REEG,  JENK6,  and  SEJWELL,  JJ. 

John  J.  Lenehan,  for  plaintiff. 

William  J.  Carr  (James  T.  Malone,  on  the  brief),  for  defendant. 

SEWELL,  J.  This  action  was  commenced  December  23,  1898,  to 
recover  for  services  alleged  to  have  been  rendered  the  defendant 
from  January  1  to  April  21,  1898.  When  the  plaintiff  rested,  the 
defendant  moved  to  dismiss  the  complaint.  The  court  reserved  its 
decision,  and  asked  the  defendant  if  it  had  any  testimony  to  offer. 
The  defendant's  attorney  replied  to  the  inquiry  by  renewing  the  mo- 
ti4Hi  upon  other  grounds,  and  the  decision  was  reserved.  A  witness 
was  then  called  and  sworn  in  behalf  of  the  defendant.  When  all 
the  proof  was  in,  the  defendant  did  not  renew  tbe  motion  to  dismiss, 
«r  request  the  court  to  submit  any  question  of  fact  to  the  jury,  and 
tiie  court  dire<5ted  a  verdict  for  the  plaintiff.  The  defendant  took 
OD  exeeptlen  to  this  direction,  and  a  verdict  for  the  plaintiff  was 
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entered  as  directed.  Bubeequently  the  defendant  made  a  motion 
for  a  new  trial  upon  tlie  minutes.  The  motion  was  denied,  and  the 
plaintiff  entered  judgment  on  February  21,  1900.  On  March  22d  the 
defendant  appealed  from  the  judgment  and  order-  denying  a  motion 
for  a  new  trial.  The  case  on  appeal  was  settled  by  the  stipulation 
of  the  parties,  and  filed  on  May  11,  1900.  On  October  9th  defendant 
obtained  an  order  to  'show  cause  why  the  plaintiff  or  his  attorney 
should  not  be  compelled  to  serve  a  copy  of  the  decision  of  the  court 
in  the  above-entitled  action,  and  an  order  was  entered  on  October 
15th  granting  the  motion,  and  directing  the  plaintiff  to  serve  and 
file  a  copy  of  said  decision  within  10  days  after  service  of  said  order. 
The  justice  before  whom  the  action  was  tried,  "to  enable  the  plain- 
tiff to  comply  with  the  order,"  on  November  9th  signed  a  paper 
wherein  the  proceedings  upon  the  trial  and  the  facts  in  the  case  w^ere 
recited,  and  he  purported  to  find  and  decided  that  the  plaintiff  w^as 
entitled  to  recover  on  account  of  his  service  the  amount  of  said  ver- 
dict, and  that  he  was  entitled  to  judgment  therefor.  The  defendant 
filed  and  served  exceptions  to  said  decision,  and  obtained  an  order 
to  show  cause  why  the  defendant  should  not  be  relieved  from  its 
stipulation,  and  the  case  resettled  by  inserting  the  decision  and  the 
defendant's  exceptions  therein.  An  order  was  entered  on  November 
22d  granting  said  motion,  and  from  each  of  said  orders  the  fdain- 
tiff  appealed. 

There  is  no  provision  of  the  Code  or  other  authority  for  the  de- 
cision or  the  exceptions.  The  only  provision  made  for  a  decision 
of  the  court  and  exceptions  after  a  trial  by  a  jury  is  in  section  11S5 
of  the  Code,  which  provides  that,  where  the  case  presents  only  qoes- 
tions  of  law,  the  judge  may  direct  the  jury  to  render  a  verdict  sub- 
ject to  the  opinion  of  the  court.  In  such  a  case  the  judge  holding 
the  trial  term  may,  at  the  same  term,  set*  aside  the  verdict,  and  di- 
rect judgment  to  be  entered  for  either  party;  and  exceptions  to  such 
direction  may  be  taken  as  prescribed  in  section  994  of  the  Code. 
Code,  §  1185.  Where  a  verdict  is  ordered  subject  to  the  opinion  of 
the  court,  the  whole  case  is  before  the  appellate  division  upon  its 
merits.  Id.  §  1234.  The  question,  then,  is,  which  is  entitled  to 
judgment  on  the  uncontradicted  facts?  No  new  trial  can  be  or- 
dered, and  no  judgment  can  be  entered,  until  after  the  court  has 
passed  upon  the  questions  of  law,  unless  the  judge  holding  the  trial 
term  at  the  same  term  sets  aside  the  verdict,  and  directs  judgment 
to  be  entered.  It  does  not  appear  by  the  record  in  this  case  that 
the  court  directed  the  verdict  subject  to  the  opinion  of  the  court, 
or  that  the  verdict  was  set  aside  by  the  trial  judge  at  that  or  any 
other  term;  and,  the  contention  upon  this  appeal  being  that  the 
judgment  should  be  reversed  upon  exceptions,  it  is  manifest  from 
the  practice,  as  well  as  from  the  facts,  that  the  direction  of  the  ver- 
dict was  absolute  in  its  terms,  that  it  was  not  subject  to  the  opin- 
ion of  the  court,  and  that  these  words  in  the  judgment  are  mere 
surplusage.  The  defendant  had  the  right  to  object  to  the  direc- 
tion of  the  verdict,  and,  if  counsel  wished  to  preserve  the  point  for 
the  consideration  of  this  court,  he  shoidd  have  done  so.  Not  hav- 
ing spoken  when  he  ought  (Id.  §  995),  he  cannot  avail  himself 


Sup.   Ct.)  MURRAY   V.   CITY    OF   SEW    YORK.  961 

of  an  exception  filed  more  than  eight  months  thereafter.  He  must 
be  held  to  have  acquiesced  in  the  direction;  and  the  only  question 
for  onr  consideration  arises  upon  the  appeal  from  the  order  deny- 
ing the  motion  for  a  new  trial,  and  is  whether  the  verdict  ia  con- 
trary to  the  evidence  or  contrary  to  law. 

This  action  is  based  upon  the  proposition  that  the  plaintiff  was 
transferred  to  the  service  of  the  city  of  New  York  under  and  pur- 
suant to  section  1586  of  cliapter  378  of  the  Laws  of  1897,  known 
as  the  "Greater  New  York  Charter."  Under  the  provisions  of  that 
section,  all  the  subordinates  and  employes  in  any  branch  of  the 
public  service  in  each  of  the  several  municipal  corporations  consoli- 
dated were,  so  far  as  practicable,  required  to  be  assigned  as  nearly 
as  may  be  to  perform  the  same  service,  and  in  the  same  part  of 
the  city,  and  to  hold  the  same  relative  rank  or  position  in  the  city 
constituted  by  said  act  as  he  performed  and  held  previous  to  the 
consolidation  of  the  municipal  corporations,  'nie  section  also  pro- 
vides that  the  persons  so  assigned  shall  be  deemed  to  hold  and 
shall  hold  the  respective  positions  to  which  they  may  be  assigned, 
until  removed  as  therein  provided;  and  that  their  assignment  to 
service  shall  not  be  deemed  or  construed  to  be  a  new  appointment, 
but  shall  be  deemed  to  be  and  shall  be  a  continuance  of  the  ap- 
pointment theretofore  held  by  them.  It  appears  that  the  plaintiff 
was  assigned  or  transferred  to  the  department  of  highways  by  the 
detailed  plan  prepared  and  adopted  pursuant  to  the  provision  of 
this  section,  and  that  he  continued  in  that  department,  performing 
services  for  the  city  substantially  the  same  as  those  performed  by 
him  as  street  commissioner  of  the  village  of  Eockaway  Beach,  until 
April  21,  1898,  when  he  was  appointed  inspector  of  streets.  The 
defendant  contends  that  the  plaintiff  was  not  a  subordinate,  within 
the  meaning  of  section  1536  of  the  charter;  that  he  was  an  ofQcer, 
and  therefore  hot  lawfully  included  in  the  plan  of  transfer.  It  is 
true  that  the  plaintiff,  as  street  commissioner  of  the  village  of  Rock- 
away  Beach,  was  a  public  officer,  made  so  by  the  act  which  created 
the  ofQce  that  he  filled;  but  that  does  not  control.  He  was  still 
a  subordinate  officer.  This  is  manifest  by  the  character  of  his 
duties.  He  was  not  the  head  of  a  department,  and  was  not  charged 
with  the  performance  of  any  independent  duty.  The  board  of  trus- 
tees of  the  village  had  exclusive  control  and  supervision  of  the 
streets  and  public  grounds  (Village  Law,  §  141),  and  the  plaintiff 
was  wholly  subject  to  its  direction  and  control.  In  People  v.  Van 
Wyck,  157  N.  Y.  495,  52  N.  E.  559,  the  court  hdd  that  the  term 
"position"  in  the  statute  was  intended  to  embrace  all  subordinate 
places  in  the  public  service,  and  all  officers  subject  to  the  direction 
and  control  of  superior  officers.  There  can  be  no  doubt  that  the 
plaintiff's  office  was  of  such  a  character  that  his  right  to  a  posi- 
tion was  preserved  by  the  terms  of  section  1536  of  the  charter; 
and  that  the  legislature  has  power  to  continue  the  appointment 
of  a  subordinate  officer  of  a  municipal  corporation  after  the  extin- 
guishment or  merger  of  that  political  organization  has  been  held 
in  several  well-considered  cases.  People  v.  Grav.  32  App.  IHv.  458, 
5:1  y.  Y.  Snpp.  274;  People  v.  Dalton,  34  App.  Div.  6,  53  N.  Y.  Snpp. 
09  X.y.S.— Cl 
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1060,  affirmed  in  158  N.  Y.  204,  52  N.  E.  1119;  Qnintard  v.  Gty  of 
New  York,  61  App.  Div.  233,  64  N.  Y.  Supp.  904. 

We  are  also  of  the  opinion  that  the  ver^ct  is  not  contraiy  to  the 
facts,  or  excessive.  There  was  no  conflict  in  the  evidence.  The 
plaintiff  testified  distinctly  and  positively  that  he  was  employed 
every  day,  and  that  he  was  always  on  duty.  He  also  testified  in  re- 
gard to  the  location  of  the  village,  and  the  action  of  the  tide,  which 
Justified  the  inference  that  Sunday  work  was  a  necessary  part  of 
his  duty.  It  is  only  work  not  needful  that  is  prohibited  by  the 
statute,  and  it  cannot  be  assumed  that  the  plaintiff  was  engaged 
in  any  unlawful  act,  or  that  he  transgressed  the  law. 

It  follows  that  the  order  denying  the  defendant's  motion  for  a 
new  trial  and  the  judgment  should  be  affirmed,  with  costs,  and  that 
each  of  the  orders  appealed  from  by  the  plaintiff  most  be  reversed, 
with  f  10  costs  and  disbursements.    All  concar. 


KLINO  T.  WALSH,  Justice,  et  aL 

(Snpreme  Conrt,  Appellate  Dlyislon,  Second  Department    April  19,  1901.) 

MAiTDAMnB— Mdnicifai.  Court  Jobticb  ash  Clkrx— Duty  to  Modift  JcDaxxHT 
— Statute. 

Under  ConsoL  Act,  1  1386,  prescribing  that,  when  a  Judgment  Is  rea- 
died In  a  case  where  the  defendant  Is  subject  to  arrest  and  Imprison- 
ment thereon.  It  must  be  so  stated  in  the  judgment,  and  entered  in  the 
docket,  and  Code  Civ.  Proc.  9  723,  permitting  the  court  to  amend  anj 
process  or  other  proceeding  by  correcting  a  mistake  In  the  name  of  a 
party,  or  a  mistake  in  any  other  respect,  mandamus  will  not  lie  to  com- 
pel a  justice  and  clerk  of  the  municipal  court  of  the  city  of  New  York  to 
amend  their  Judgment  by  stating  therein  that  the  defendant  was  subject 
to  arrest  and  imprisonment  thereon. 

Appeal  from  special  term,  Kings  county. 

Mandamus,  on  the  relation  of  Martha  Kling,  against  John  J. 
Walsh,  justice,  and  another.  From  a  judgment  denying  relator's 
motion  for  a  peremptory  writ  of  mandamus,  relator  appeals.  Af- 
firmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWAKD,  HIBSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

M.  A.  Lesser,  for  appellant. 
William  J.  Carr,  for  respondents. 

JENES,  J.  This  is  an  appeal  from  an  order  of  the  special  term 
denying  a  motion  by  plaintiff  in  an  action  in  a  municipal  court  for  a 
peremptory  writ  of  mandamus  to  a  municipal  court  justice  and  a  mu- 
nicipal court  clerk,  that  the  justice  should  state  in  a  judgment  there- 
tofore entered  in  the  action  tried  before  him  that  the  defendant  was 
subject  to  arrest  and  imprisonment  thereon,  and  that  the  clerk  should 
make  an  entry  to  that  effect  in  the  docket  of  the  judgment,  and  should 
also  issue  an  execution  in  accordance.  Application  for  the  relief 
sought  by  this  proceeding  was  first  made  to  the  justice  and  to  the 
clerk,  and  upon  their  refusals  this  motion  was  made.    The  action  was 
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for  services  rendered  by  plaintiff's  assignor  to  defendant  as  "seam- 
stress, housekeeper,  and  general  bouse  worker,"  and  the  judgment 
was  for  {40  and  costs.  Section  1105  of  the  consolidation  act  prorid- 
«d  that,  if  the  recovery  in  such  an  action  does  not  exceed  |50,  and  if 
an  execution  against  tiie  property  is  returned  wholly  or  partly  unsat- 
isfied, the  clerk,  upon  application  of  the  plaintiff,  must  issue  an  execu- 
tion against  the  person  for  the  sum  remaining  uncollected.  Section 
1386  thereof  reads :  "When  a  judgment  is  rendered  in  a  case  where 
the  defendant  is  subject  to  arrest  and  imprisonment  thereon,  it  must 
be  so  stated  in  the  judgment  entered  in  the  docket."  These  sections 
were  preserved  by  section  1369  of  the  Greater  New  York  charter.  I 
am  of  opinion  that  Justice  Walsh  and  Clerk  Moran  were  justified  in 
their  refusals.  Section  1386  of  the  consolidation  act  is  a  revision  of 
section  50  of  chapter  344  of  the  I^aws  of  1857,  and  therefore  Carpen- 
ter v.  Willett,  31  N.  Y.  90,  reported  in  full  in  28  How.  Prac.  225;  Peo- 
ple V.  Callahan,  7  Daly,  434;  Ooles  v.  Hannigan,  8  Daly,  43, — are  au- 
thorities which  sustain  my  opinion.  The  learned  counsel  for  the  ap- 
pellant would  meet  the  force  of  these  decisions  by  the  plea  that  the 
powers  of  the  municipal  court  justices  have  been  enlarged  by  chapter 
748  of  the  Laws  of  1896.  This  is  true,  but  unimportant  to  this  appeal, 
unless  the  enlarged  powers  embrace  authority  to  do  what  appellant 
sought  to  have  done.  It  is  urged  that  ander  the  terms  of  that  stat- 
ate  a  motion  may  be  made  to  modify  a  judgment  rendered  in  the 
municipal  court  for  causes  specified  in  section  999  of  the  Code,  and 
that  sections  723  to  728  thereof,  inclusive,  are  made  to  apply  to 
these  courts.  But  section  999  has  no  application,  for  it  relates 
only  to  a  judge  presiding  at  a  trial  by  jury.  Section  723  of  the 
Oode  of  Civil  Procedure  permits  a  court  to  amend  any  process,  plead- 
ing, or  other  proceeding  by  adding  or  striking  out  the  name  of  a 
person  as  a  party;  or  by  correcting  a  mistake  in  the  name  of  a 
party,  or  a  mistake  in  any  other  respect;  or  by  inserting  an  alle- 
gation material  to  the  case;  or,,  where  the  amendment  does  not 
change  substantially  the  claim  or  defense,  by  conforming  the  plead- 
ing or  other  proceeding  to  the  facts  proved.  Tbis  section  was  in- 
tended to  confer  power  on  the  courts  to  correct  mistakes  of  the 
character  indicated,  where  the  substantial  rights  of  the  parties  are 
not  affected.  Heath  v.  Banking  Co.,  146  N.  Y.  260,  40  K  E.  770. 
But  it  was  said  in  Carpenter  v.  Willett,  supra,  that  the  provision 
in  question  (i.  e.  section  50  of  chapter  344,  Laws  1857,  which  is  sub- 
stantially section  1636  of  the  conBolidati(»i  act)  means  that: 

"The  justice  must  adjudge  that  It  la  a  case  In  -which  the  party  Is  subject 
to  arrest,  and  the  right  to  arrest  muat  be  stated  In  the  judgment;  In  other 
words,  form  a  part  thereof.  It  la  a  part  of  bis  judicial  labor  and  du^.  The 
proTlsion  cannot  be  regarded  as  merely  directory  as  to  the  mode  of  proceeding, 
or  preserving  the  record  of  the  district  court.  The  duty  being  judicial  In  Its 
nature,  the  statute  requiring  the  act  to  be  done  Is  Imperative.  Bracket  v. 
Eastman,  17  Wend.  32;  Sibley  v.  Howard,  3  Denio,  72.  It  Is  a  limitation  of 
Jurisdiction,  and  not  a  statutory  direction  to  the  officers  of  the  court.  •  •  • 
It  was  no  part  of  the  judgment  rendered  on  the  12th  of  November  tbat 
Doughty  was  subject  to  arrest  and  imprisonment  The  right  to  arrest  was 
not  passed  upon  by  the  justice.  •  •  •  This  subsequent  proceeding  cannot 
be  supported.  On  the  13th  of  November,  the  Justice  had  no  jurisdiction  to 
act.    He  waa  functus  officio.    *    *    *    It  was  made  as  much  the  duty  of  the 
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Justice  to  pass  npon  the  defendant's  liability  to  an  arrest  as  upon  his  liability 
In-  the  action,  and  to  embody  his  Judldal  conclusion  In  his  Judgment  Not 
having  done  this  -when  the  Judgment  was  rendered,  he  cotild  not  afterwards 
amend  It  In  this  respect" 

I  think,  therefore,  that  such  an  amendment  of  the  judgment  as 
i8  Bought  is  not  within  the  purview  of  section  723  of  the  Code. 
Beitz  V.  Poller,  92  Hun,  457,  36  N.  Y.  Supp.  950;  Stannard  v.  Hub- 
bell,  123  N.  Y.  520,  25  N.  E.  1084.  So  far  as  the  application  con- 
cerns the  clerk,  I  am  of  opinion  that  it  is  disposed  of  by  People  t, 
Costigan,  54  App.  Div.  186,  66  N.  Y.  Snpp.  376. 

The  order  should  be  afSnned,  but,  under  the  circumstances,  with- 
oat  costs.    All  concur. 


(84  Misc.  Bep.  636.) 

HILL  T.  OOATBS. 

(Supreme  Court,  Appellate  Term.    April  22,  ISOl.) 

L  AorarcT— AoTHOBrrr— Cahb  Takeb— House— Rbpaibs. 

Where  defendant,  during  his  absence  in  Europe,  left  his  house  In  the 
hands  of  a  care  taker,  and  a  leak  developed  in  a  pipe  in  an  unused  portion 
of  the  building,  which  could  have  been  temporarily  stopped  by  turning  a 
valve,  the  care  taker  had  no  authority  to  employ  a  plumber  to  make  ex- 
tensive repairs,  worth  $40  or  more. 

il  Same— Ratificatioh. 

A  care  taker  employed  plaintiff  to  repair  a  leak  in  the  plumbing  of  de- 
fendant's house  during  defendant's  absence,  and,  on  the  subsequent  re- 
ceipt of  the  bill,  defendant  wrote  plaintiff  that  he  had  the  work  in8pecte<T 
by  another  plumber,  who  considered  It  worth  not  over  $40,  and  that  he 
would  pay  that  amount  BM,  that  defendant's  letter  constituted  a  rati- 
fication of  the  care  taker's  unauthorized  act  In  employing  plaintiff. 

Appeal  from  mnnicipal  court,  borough  of  Manhattan,  Eighth  dis- 
trict. 

Action  by  William  ffill  against  Stuart  A.  Coates.  From  a  judg- 
ment in  favor  of  defendant,  plaintiff  appeals.    Beversed. 

Argued  before  BISCHOFF,  P.  J.,  and  CLARKE  and  LEVEN- 
TBITT,  JJ. 

William  B.  Hill,  for  ai^lant. 
B.  B.  Sogers,  for  respondent. 

LEVENTBITT,  J.  This  action  was  brought  to  recover  the  reason- 
able value  of  plumbing  work  done  in  the  residence  of  defendant  dur- 
ing his  absence  in  Europe.  Judgment  was  given  for  the  defendant 
on  the  ground  that  the  care  taker  who  ordered  it  acted  without  au- 
thority. On  this  branch  of  the  case  we  concur  with  the  decision 
of  the  justice.  The  testimony  shows  that  there  was  no  authority  iu 
the  care  taker,  Mrs.  Underwood,  as  a  matter  of  law,  and  that  the 
plaintiff  did  not,  in  fact,  perform  the  work  relying  on  any  apparent 
authority  vested  in  her  by  virtue  of  the  position  she  occupied,  or 
the  extent  to  which  she  was  concededly  permitted  to  represent  her 
master's  interests.  The  facts,  as  to  which  there  is  no  substantial 
dispute,  are  as  follows:  During  the  defendant's  absence  on  a  vaca- 
tion in  Europe,  he  left  his  house,  fully  furnished,  in  charge  of  a  Mrs. 
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Underwood,  who  is  described  as  a  "care  taker."  Testimony  was  ad- 
mitted without  objection  that  a  Miss  Barrow  alone  had  authority 
to  give  instructions  with  regard  to  the  house.  A  serious  leak  having 
developed  in  the  main  soil  and  waste  pipe  in  the  third-story  bath 
room,  Mrs.  Underwood,  according  to  the  plaintiff's  testimony,  came 
to  his  place  of  business  and  "said  there  was  a  leak  in  Mr.  Coates' 
Iiouse,  at  15  East  3Gth  St.,  and  she  asked  me  to  go  around  and  repair 
it."  After  he  had  examined  the  leak,  he  testifies,  "she  requested  to 
telephone  to  Mr.  Coates'  oflSce  about  it.  A  Mr.  Wilson  answered  it, 
and  said  he  did  not  want  to  be  bothered  with  it,  but  go  ahead  and 
■do  whatever  was  necessary."  Mrs.  Underwood  then  told  the  plaintiff 
to  go  ahead,  "as  Mr.  Wilson  said  so."  On  cross-examination  he 
stated,  "I  telephoned  to  the  office  up<m  the  care  taker's  advice  that 
Mr.  Wilson  was  representing  Mr.  Coates;"  but  in  the  next  breath 
he  says  he  did  not  telephone  to  Mr.  Wilson  to  get  authority  to  do 
the  work,  but  merely  to  see  whether  the  latter  had  been  advised  of 
the  leak  by  Mrs.  Underwood,  but  yet  that  he  did  rely,  not  on  her 
authority  "altogether,"  but  "on  them  both,"  and  that  he  thought 
he  "had  better"  telephone  to  Mr.  Coates'  office  "before  doing  any- 
thing." He  also  testified  that  the  leak  could  have  been  stopped  in 
five  minutes  by  turning  off  the  water,  and  that  the  job  would  be 
worth  about  76  cents.  No  attempt  was  made  on  the  argument  to 
show  any  agency  in  Mr.  Wilson.  It  appears  that  he  was  an  officer 
in  the  same  company  in  which  the  defendant  was  vice  president,  but 
whom  he  had  no  instructions  or  authority  to  represent  in  any  of  the 
latter's  private  affairs.  So  far  as  the  care  taker  is  concerned,  I 
should  feel  disposed  to  hold,  as  a  matter  of  law,  that  she  had  no 
authority  to  order  the  extensive  repairs  in  question,  especially  in 
view  of  the  plaintiff's  testimony  that  the  leak  could  have  been 
stopped  by  turning  off  the  water.  A  "care  taker"  is  defined  as  one 
employed  "In  a  building  or  on  an  estate,  during  the  absence  of  the 
owner,  to  look  after  goods  or  property  of  any  kind"  (Cent.  Diet.  823), 
■or  as  "one  employed  to  watch  over  or  keep  in  order  property,  as  a 
house,  in  the  absence  of  the  family"  (Stand.  Diet.).  This,  in  the  case 
of  a  city  house  left  in  charge  of  a  person  under  the  circumstances 
here  disclosed,  does  not,  in  the  absence  of  special  authority,  extend 
much  beyond  the  duties  of  cleaning,  keeping  what  is  in  the  house 
in  order,  and  of  exercising  watchfulness  against  trespass,  intrusion, 
and  waste.  The  duties  are  iH'imarily  to  hold  things  in  statu  quo.  A 
certain  authority  to  repair  is  to  be  implied,  but  this,  in  a  case  like 
the  one  at  bar,  would  seem  to  be  strictly  limited.  It  is  confined, 
at  the  most,  to  what  is  immediately  and  imperatively  necessary  for 
the  protection  of  the  premises.  There  is  nothing  in  the  position  of 
an  ordinary  care  taker,  as  that  term  is  usually  understood,  to  justify 
any  inference  beyond  that.  In  this  case,  where  the  mere  turning 
off  of  the  water  in  an  apparently  unused  portion  of  the  house  would 
have  prevented  a  deterioration  or  destruction,  thus  postponing  until 
the  owner's  return  the  question  of  the  advisability  and  extent  of  tin; 
permanent  repairs,  the  care  taker's  authority,  as  a  matter  of  law, 
is  measured  by  the  minimum  demands  of  emergency.  However,  even 
«hoold  there  be  any  question  as  to  this  interpretation  of  the  law,  a 
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construction  recognizing^  a  larger  measure  of  authority  would  not 
avail  the  plaintiil,  aa  the  portions  of  his  testimony  cited  conclusively 
show  that  from  the  outset  he  did  not  regard  the  care  taker  as  author- 
ized to  bind  her  master,  and  that  he  partly  looked  elsewhere  for  an- 
thority,  where  there  concededly  was  none. 

If  the  liability  of  the  defendant  rested  solely  on  the  acts  of  the 
care  taker,  we  could  not  disturb  the  judgment,  but  a  more  serious 
consideration  for  reversal  is  presented  on  the  issue  of  ratification, 
niere  is  no  dispute  but  that  the  repairs  were  made  in  a  workmanlike 
manner,  and  that  they  inured  to  the  benefit  of  the  defendant's  prop- 
erty. There  could,  of  course,  be  no  ratification  by  an  implied  ac- 
ceptance through  silence,  inasmuch  as  the  repairs  became  part  of  the 
freehold,  thus  precluding  restitution.  It  appears,  however,  that  on 
July  10,  1900,  the  plaintiff  sent  a  bill  to  the  defendant,  addressed  to 
his  house.  The  date  of  its  receipt  by  the  defendant,  or  that  of  his 
return  home,  is  not  revealed.  On  October  5th  the  defendant  wrote 
to  the  plaintiff,  implying  due  receipt  of  the  bill,  stating  that  upon  his 
return  he  had  obtained  the  opinion  of  another  plumber  as  to  the 
value  of  the  work,  who  considered  {40  an  outside  price  for  it  The 
letter  concludes: 

"I  am,  therefore,  willing  to  pay  this  sum,  provided  you  will  give  me  a 
receipt  in  full  for  the  work,  but  do  not  intend  to  go  beyond  this  figure.  Under 
the  circumstances,  I  cannot  but  expect  tliat  you  will  modify  your  estimates  to 
suit  the  case." 

It  will  be  observed  that  this  letter  does  not  resist  payment  of  the 
plaintiff's  claim  on  any  theory  of  unauthorized  employment,  but 
merely  because  of  excessive  charge.  Having  written,  it  devolved 
upon  him  to  take  his  stand  one  way  or  the  other;  but  he  could  not 
take  a  position  inconsistent  with  a  disclaimer  of  ratification,  and 
then  deny  liability  after  the  {daintifiTs  refusal  to  accede  to  bis  terms. 
He  was  under  no  obligation  to  write  or  to  pay,  and  his  silence  could 
not  have  been  construed  into  an  acceptance  of  the  work.  But  he 
certainly  could  ratify  the  unauthorized  act  of  his  agent  in  cases  of 
this  sort.  Courts  have  seized  upon  slight  circumstances  from  which 
to  spell  out  a  ratification.  A  reasonable  construction  of  the  entire 
letter  justifies  this  paraphrase: 

"I  accept  the  work.  I  do  not  intend  to  question  the  claim  yon  allege 
against  me,  except  as  to  its  amount  That  is  exorbitant,  and  I  refuse  to 
pay  more  than  forty  dollan." 

With  the  actual  value  of  the  repairs  we  have  nothing  to  do.  That 
will  be  matter  for  determination  on  the  retrial. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event    All  concur. 
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WAITS  T.  ABORN. 
(Supreme  Court,  Appellate  Division,  Second  Departo 

3.  Pabtkershif— DissoiinTioH— Plkadino. 

Wbere  a  partnership  was  formed  to  furnish  ex 
for  public  entertainments,  and  plalntlfT  asked  for  ( 
as  business  manager,  be  could  secure  no  sufficient 
ments,  and  that  defendant  who  was  to  act  as 
of  sncta  ill  repute  in  the  buslneas  that  a  successfu 
nership  business  was  hopeless  "for  that  reason  al 
not  Intend  to  charge  that  the  ill  repute  was  the 
tion. 

SL  Same— CioMPLAtNT^— Sufficiency. 

Plalntur  alleged  that  be  and  defendant  formed  i 
extrayaganzas  and  operas  for  public  entertalnmei 
as  business  manager,  while  defendant  was  to  bar 
thing  behind  the  curtain,  Including  the  employme 
actors,"  and  was  to  be  paid  a  salary;  that  plal 
efforts,  but  could  not  obtain  any  paying  engage 
being  meanwhile  engaged  In  a  aimilar  business,  i 
of  singers  unpaid,  and  became  of  such  HI  repute 
tion  of  the  partnership  business  became  hopeles 
for  a  dissolution  of  the  partnership.  Held  that  fl 
ment  belonged  to  plalntift  exclusively,  the  ventur 
ticable  If  the  allegations  were  true,  and  a  demuri 
Insufficiency  of  facts  was  properly  overruled. 

t.  Same— CoNCLUsioHs. 

The  allegation  that  plaintiff  became  of  111  reput 
as  being  a  conclusion,  but  was  a  statement  of  faci 

Appeal  from  special  term,  Dutchess  county. 

Bill  by  James  R.  Waite  against  Milton  Al 
ment  overruling  a  demurrer  to  the  complaint. 
Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  W0( 
BERG,  JENKS,  and  SEWELL,  JJ. 

James  A.  Douglas,  for  appellant. 
Edward  E.  Perkins,  for  respondent. 

JENKS,  J.    This  is  an  appeal  from  an  in 
overruling  a  demurrer  that  the  complaint  doef 
cient  to  constitute  a  canse  of  action.    The  p! 
lution  of  partnership.     The  action  was    begc 
These  facts  are  established:    Plaintiff  and  d( 
partnership  on  March  26,  1900,  for  a  term  of 
the  business  of  "making  productions  of  opera 
for  general  amusement  purposes."    The  plaint 
manager,  and  the  defendant  was  to  be  stage 
The  plaintiff  was  to  furnish  the  money,  and  t 
tion  to  his  share  in  the  profits,  was  to  receii 
stage  manager  and  director,  of  |75,  |50  of  wh 
as  an  expense  against  the  co-partnership.    Tt 
operas  was  within  the  contemplation.    The  fl 
be  given  on  or  before  August  1,  1900.    The  p 
immediately  after  March  29,  1900,  he  made 
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supply  cities  and  towns  in  which  to  ofifer  the  operas  and  other  music, 
but  could  not  obtain  "any  sufficient  places  to  promise  any  remuner- 
ation for  the  outlay."  He  ^so  complains  that  during  his  efforts 
the  defendant,  who  was  then  engaged  in  similar  business  to  that 
contemplated  by  the  partnership,  abandoned  his  company  of  singers, 
unpaid,  in  a  town  of  New  Jersey,  "and  became  of  such  ill  repute  in 
the  business  that  a  successful  execution  of  the  contract  is  hopeless 
for  that  reason  alone."  The  learned  counsel  for  the  appellant  reads 
the  complaint  as  charging  that  this  "ill  repute"  is  the  sole  reason 
why  the  undertaking  is  hopeless.  I  do  not  agree  to  this  construc- 
tion. I  think  that  the  pleader  means  to  charge  that  the  ill  repute 
with  the  dramatic  profession,  into  which  the  defendant  has  fallen 
since  the  execution  of  the  articles,  is,  in  itself,  aside  from  any  other 
facts,  sufficient  to  make  the  proposed  undertaking  hopeless,  bat,  in 
addition  thereto,  he  charges  that  the  business  is  impracticable,  be- 
cause he  could  find  no  field  for  exploiting  the  enterprise. 

It  is  well  settled  that  a  court  of  equity  may  dissolve  a  partner- 
ship if  it  be  shown  that  the  business  is  impracticable,  or  that  it 
cannot  be  carried  on  save  with  loss.  Baring  v,  Dix,  1  Cox,  Ch.  213; 
Sieghortner  t.  Weissenborn,  20  N.  J.  Eq.  172;  Bosenstein  v.  Burns 
(C.  C.)  41  Fed.  841;  Holladay  v.  Elliott,  8  Or.  84;  Brien  t.  Harri- 
man,  1  Tenn.  Ch.  467;  Jennings  t,  Baddeley,  3  Kay  &  J.  78;  Pars. 
Partn.  §  364;  Lindl.  Partn.  §  572  et  seq.;  Story,  Partn.  §  290.  The 
articles  of  co-partnership  provide  that  the  plaintiff  shall  be  the  busi- 
ness manager,  and  that  the  defendant  should  be  the  stage  manager 
and  director.  While  the  duties  of  the  plaintiff  are  not  further  de- 
fined, those  of  the  defendant  are  specifically  limited.  He  is  to  have 
"sole  charge  of  everything  behind  the  curtain,  including  the  employ- 
ment and  discharge  of  the  actors  and  the  productions  and  every- 
thing connected  therewith,  including  the  engagement  and  discharge 
of  the  musical  director,  subject  to  tiie  approval  and  consent  of  the 
party  of  the  first  part."  Inasmuch  as  the  defendant  was  "stage 
manager  and  director,"  and  his  duties  are  thus  limited,  this  is  con- 
firmatory proof  that  the  duty  of  the  plaintiff  as  business  manager 
was  to  attend  to  the  other  matters  of  the  partnership,  and  all  such 
matters  as  would  naturally  fall  to  him  as  such,  and  as  distinguished 
from  the  stage  manager  and  director.  Now,  the  business  of  suc- 
cessfully conducting  an  opera  or  extravaganza  company  naturally 
would  seem  to  require  the  selection  of  places  where  profits  would 
be  gained  from  public  patronage.  Ordinary  business  prudence  would 
also  seem  to  require  that  some  plan  or  scheme  should  be  determined 
upon,  or  some  general  forecast  made,  before  any  large  outlay  was 
made;  otherwise,  the  firm  would  presumably  have  expended  money 
on  the  productions,  and  would  have  engaged  their  actors,  without 
the  exercise  of  ordinary  business  prudence.  Such  preliminaries  would 
seem  as  necessary  to  the  theatrical  business  as  the  selection  of  a 
shop  by  a  shopkeeper  before  he  bought  his  stuff,  or  the  choice  of  a 
mill  site  by  a  mill  owner  before  he  put  his  money  into  machinery. 
Now,  the  plaintiff  says  that  he  has  been  unable  to  do  this,  and  it 
stands  upon  this  record  as  admitted.  If  this  be  true,  then  the 
scheme  appears  impracticable  and  without  the  promise  of  profit. 
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Ab  to  the  plaintififa  complaint  that,  subseqaent  to  the  execation 
of  the  articles,  the  defendant,  while  enga{i;ed  in  similar  busineae  on 
his  accoant,  abandoned  his  company  of  singers  unpaid,  in  a  New 
Jersey  town,  and  that  he  became  of  such  ill  repute  in  the  business 
that  these  things,  by  themselves,  make  a  successful  execution  of 
the  contract  under  him  hopeless,  the  learned  connsel  for  the  appel- 
lant insists  that  the  allegation  of  hopelessness  is  a  mere  conclusion; 
and  asks,  how  can  the  court  say  from  this  complaint,  which  states 
no  facts,  that  the  venture  is  hopeless?  Assume  that  the  plaintiff 
pleaded  that  the  defendant,  subsequent  to  the  contract,  became  of 
snch  ill  repute  in  the  business  that  no  actors  were  willing  to  hire 
oat  their  services  to  him.  If  this  could  be  proven,  mindful  of  the 
provision  of  the  contract  articles  that  the  defendant  should  have 
sole  charge  of  the  engagement,  and  the  discbarge  of  the  actors,  could 
it  be  said  that  this  was  not  a  circumstance  that  might  tend  to  make 
the  performance  of  the  contract  by  the  defendant  impracticable? 
Ill  repute  is  a  fact  none  the  less  that  it  is  established  by  other  facts. 
The  plaintiff  is  not  compelled  to  plead  the  evidence.  Pleadings  are 
not  interpreted  strictly  against  the  pleader,  and  allegations  which 
indicate  the  nature  of  the  plaintiff's  claims  "are  sufficient  if,  under 
them,  he  would  be  entitled  to  give  the  necessary  evidence  to  estab- 
lish his  cause  of  action."  Ooatsworth  v.  Railway  Co.,  166  N.  Y. 
451,  61  N.  E.  301.  Even  though  the  allegations  are  in  form  argu- 
mentative or  inferential,  this  does  not  necessarily  cast  the  pleader 
out  of  court.  Kain  v.  Larkin,  141  N.  Y.  144,  86  N.  E.  9;  Sage  v. 
Culver,  147  N.  Y.  241,  41  N.  E.  513.  I  thiok  that  the  special  term, 
Mr.  Justice  Dickey  presiding,  properly  overruled  the  demurrer. 

Judgment  afiBnned,  with  costs.    All  concur. 


KBJNO  OIL  CO.  V.  CULVER  et  al 

(Sapreme  Oourt,  Appellate  Division,  First  Department.    April  19,  1901.) 

L  CoRPORATioNB— Stock— Fracdulbrt  lasua— Cancbllatior— CoMFLAmr  — 

SUFPICIKHCT. 

A  bill  by  a  foreign  corporation  for  the  cancellation  of  stock  alleged  to 
have  been  fraudulently  Issued  by  its  president  and  directors,  whlcli  did 
not  aver  that  the  corporation  had  the  right  under  Its  charter,  or  under 
the  statute  under  which  the  corporation  was  organized,  to  Issue  stock, 
or  that  the  wrongfully  issued  stoclc  would  In  any  way  damage  the  bona 
fide  stockholders,  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  since  It  did  not  show  that  the  plaintiff  did  not  have  a  perfect 
defense  against  any  claim  on  the  stock  so  Issued. 
9b  SAME^-EqufTY — Causes  of  Action— Joinder. 

A  complaint  to  enjoin  the  president  and  directors  of  a  corporation  from 
Issuing  spurious  stock,  and  to  obtain  the  cancellation  of  spurious  stock 
already  issued  by  them,  was  not  demurrable  for  Improper  Joinder  of 
causes  of  action. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Reno  Oil  Company  against  Charles  V.  Culver  and 
others.  From  an  interlocutory  judgment  of  the  supreme  court  (68  N. 
Y.  Supp.  303)  overruling  a  demurrer  to  the  complaint,  defendants  ap- 
peal.   Reversed. 
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LEN,  PATTERSON,  and  O'BRIEN,  JJ. 

Ck)leridge  A.  Hart,  for  ^pellanta. 
Louis  O.  Van  Doren,  for  respondent. 

McLaughlin,  J.  The  complaint  in  this  action  alleges,  in  sob- 
stance,  that  the  plaintiff  is  a  foreign  corporation,  organized  and  ex- 
isting under  the  laws  of  the  state  of  Pennsylvania;  tiiat  the  defend- 
ant Culver  is  the  president,  and  one  Penn  the  secretary;  that  Culver, 
Penn,  and  defendants  Hutchinson  and  Huston  are  directors;  that 
Onlver  and  Hntchinson,  or  Culver,  Hutchinson,  and  Huston,  c<Hi8pir- 
ing  together,  wrongfully  and  unlawfully  induced  Penn,  without  any 
consideration  therefor,  to  issue  certain  certificates  of  stock  of  the 
plaintiff,  representing  in  the  aggregate  100,210  shares;  that  such  is- 
sue "exceeds  the  present  legal  issue  of  the  capital  stock  of  this  plain- 
tiff entitled  to  vote  at  the  stockholders'  meetings";  that  the  defend- 
ant Major  has,  or  claims  to  have,  some  interest  in  acme  of  such  certifi- 
cates, but  that  he  is  not  a  bona  fide  holder  of  them,  having  acquired 
his  alleged  interest  with  full  knowledge  that  such  certificates  were 
illegally  issued;  that,  unless  the  defendants  be  enjoined  and  restrained 
from  disposing  of  such  certificates,  the  plaintiff  and  its  bona  flde 
stockholders  will  suffer  great  and  irreparable  injury.  The  judgment 
demanded  is  that  the  defendants  be  enjoined  and  restrained,  during 
the  pendency  of  the  action,  from  selling,  assigning,  or  disposing  of 
such  certificates,  and  that  it  be  adjudged  and  decr^  that  they  have 
no  right,  title,  or  interest,  either  individually  or  otherwise,  to  the 
same,  and  that  each  defendant  be  directed  to  deliver  the  certificates 
for  cancellation,  and  that  the  same  be  canceled.  Each  defendant  de- 
murred to  the  complaint  upon  several  grounds.  The  demurrers  were 
overruled,  and  from  the  interlocutory  judgment  entered  all  of  them 
have  appealed.  On  the  argument  of  the  demurrers,  as  appears  from 
the  opinion  delivered  in  the  court  below,  only  two  of  the  grounds 
were  insisted  ui)on,  and  the  same  is  true  on  the  argument  of  the  ap- 
peal from  the  judgment  there  rendered,  viz.:  (1)  That  the  complaint 
does  not  state  a  cause  of  action;  (2)  that  causes  of  action  have  been 
improperly  united. 

We  are  of  the  opinion  that  the  demurrers  should  have  been  sus- 
tained, not  on  the  ground  that  causes  of  action  have  been  improperly 
united  (Railroad  Co.  v.  Schuyler,  17  N.  Y.  592);  but  for  the  reason 
that  the  complaint  does  not  state  a  cause  of  action  against  the  de- 
fendants, or  either  of  them,  in  that  it  does  not  appear  tiiat  the  plain- 
tiff has  been  or  possibly  can  be  injured  in  any  way  by  reason  of  the 
acts  complained  of.  The  basis  of  plaintiff's  claim,  of  course,  rests  upon 
the  assertion  that  it,  or  its  stockhplders,  for  whom  it  is  trustee,  has 
or  may  sustain  damage  by  the  unauthorized  and  ill^al  acts  of  its 
secretary,  its  president,  and  two  of  its  directors,  in  issuing,  without 
consideration,  the  certificates  of  stock  specified,  but  no  facts  are 
stated  from  which  a  conclusion  can  be  reached  or  an  inference  drawn 
that  any  damage  whatever  will  be  sustained  by  reason  of  such  acts. 
The  complaint  alleges,  as  indicated,  that  the  plaintiff  is  a  corpora- 
tion organized  under  the  laws  of  Pennsylvania,  whether  a  special 
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statute  or  a  general  one  doea  not  appear.  What  these  laws  are  is  not 
stated,  and,  being  the  laws  of  a  foreign  state,  the  court  cannot  take 
judicial  notice  of  them.  The  right  to  ^sue  certificates  of  stock  is  not 
one  of  the  implied  or  incidental  powers  of  a  corporation.  1  Mor. 
Corp.  par.  325.  Snch  right,  if  it  exists  at  all,  is  by  virtue  of  the  char- 
ter of  the  corporation  or  the  statute  under  which  it  is  incorporated. 
The  powers  of  every  corporation,  like  its  corporate  existence,  are  de- 
rived from  some  legislative  act,  and  to  determine  whether  it  or  its 
officers  have  the  power  to  do  a  given  act,  binding  upon  it,  resort  mast 
be  had  to  its  charter  or  the  statute  under  which  it  was  created.  Un- 
less they  confer  upon  it  the  right  to  issue  stock,  it  cannot  be  injured 
in  any  way  by  some  or  all  of  its  officers  attempting  to  do  so.  It  is 
undoubtedly  the  general  rule  that  a  corporation  is  responsible  for  the 
acts  of  its  officers  in  issuing  certificates  of  stock,  but  the  responsi- 
bility only  attaches  when  it  has  power  under  its  charter  to  issue  cer- 
tificates, and  the  officers  are  clothed  with  power,  apparent  or  real,  to 
perform  the  acts  complained  of.  Knox  v.  American  Co.,  148  N.  T. 
441,  42  N.  E.  988,  31  L.  K.  A.  779. 

The  plaintiff,  therefore,  in  the  absence  of  allegations  showing  that 
it  had  the  right  to  issue  certificates  of  stock,  has  a  perfect  defense  to 
any  claim  that  may  be  made  by  the  holders  of  the  certificates  in  ques- 
tion. Town  of  Venice  v.  Woodruff,  G2  N.  Y.  462.  The  complaint 
does  not  show  what  the  capital  of  the  plaintiff  is;  that  it  has  the  right 
to  issue  certificates  representing  its  capital,  or,  assuming  that  it  had 
such  right,  that  the  certificates  issued  were  executed  by  an  officer 
having  autiiority  to  execute  them ;  that  they  resembled  in  any  degree 
certificates  rightfully  issued,  or  that  any  one  has  been  or  will  be  de- 
ceived, or  misled,  damaged,  or  injured,  in  any  way  by  the  purchase  of 
them.  In  this  respect  the  complaint  is  clearly  distinguishable  from 
the  one  in  Eailroad  Co.  y.  Schuyler,  supra.  There  it  appeared  that 
the  corporation  was  authorized  by  its  charter  to  issue  certificates  of 
stock,  and  that  the  certificates  authorized  by  the  charter,  except  78^ 
had  heea  issued;  that  the  defendant  was  the  president  and  transfer 
agent,  and  the  one  who  had  charge  of  the  stock  book  from  the  organ- 
ization of  the  company,  and  who  had  authority  during  all  of  the  time 
complained  of  to  issue  certificates  of  stock;  and  that  by  reason  of  his 
fraudulent  acts,  extending  over  a  series  of  years,  he  had  issued  and 
disi>osed  of  a  large  number  of  certificates,  which  on  their  face  pur- 
ported to  be  genuine,  and  were  executed  and  signed  in  the  same  man- 
ner as  genuine  certificates,  and  undistinguishable  from  them,  but 
which  in  fact  were  fraudulent  overissues  for  defendant's  own  private 
use. 

In  the  absence,  therefore,  of  appropriate  allegations,  in  the  cmn- 
plaint  before  us,  showing  that  under  the  charter  of  the  plaintiff,  or 
the  statute  under  which  it  is  incorporated,  it  has  the  right  to  issue 
certificates  of  stock  representing  its  capital,  and  that  the  certificates 
which  the  defendants  are  alleg^  to  have  wrongfully  caused  to  be  is- 
sued will  injure  it  in  some  way,  or  cause  loss  or  damage  to  its  bona 
fide  stockholders,  we  are  of  the  opinion  that  the  complaint  does  not 
state  a  cause  of  action,  and  for  that  reason  the  demurrers  should  have 
been  sustained. 
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costs  and  disbursements,  and  the  demurrers  sustained,  with  costs, 
with  the  right  to  the  plaintiff  to  serve  an  amended  complaint  upon 
payment  of  costs  and  disbursements  in  this  court  and  in  the  court  be- 
low.   All  concur. 


CATLING   V.   MEXKE   et   at 
(Supreme  Court  Ai^)«Ilate  Term.    April  22,  1901.) 

BBOKXRS— RiOHT  TO  COMPBN8ATIOK — ACTHOKITT  OF   AgBHT. 

Defendant  authorized  plaintiff,  who  was  a  broker,  to  procure  a  loan  at 
4  per  cent.,  but  the  brcricer  was  unable  to  negotiate  the  loan  at  such  a  rate, 
and  thereafter  an  agent  of  defendant,  who  bad  no  authority  to  act  for 
the  principal  except  to  collect  rents,  authorized  plaintiff  to  negotiate  the 
loan  at  4^  per  cent.,  and  delivered  the  title  deeds  to  the  property  to  tfie 
latter,  who  procured  a  lender,  at  such  rate,  but  the  loan  was  not  made 
because  of  a  defect  In  defendant's  title.  The  defendant  took  no  part  In 
negotiating  the  loan.  Beld,  that  plaintiff  could  not  recover  a  commission 
therefor,  since  the  defendant  did  not  authorize  a  loan  at  such  rate,  and 
the  agent  had  no  authority  to  bind  him  by  such  agreement 

Appeal  from  municipal  court  of  city  of  New  York,  Second  district. 

Action  by  Sichard  H.  Qatling  against  John  F.  Menke  and  others 
to  recover  for  services  as  a  broker.  From  a  judgment  in  favor  of 
plaintiff,  defendants  appeal.     Reversed. 

Argued  before  BISCHOFF,  P.  J.,  and  CLABKE  and  LEVEN- 
TMTT,  JJ. 

William  J.  Lippman,  for  appellants. 
Oharies  Strauss,  for  respondent. 

BISOHOFF,  P.  J.  The  plaintiffs  claim  is  founded  upon  his  per- 
formance of  services,  as  a  broker,  in  procuring  a  person  able  to  make 
a  loan  upon  the  defendants'  property  at  the  terms  required  by  the 
latter,  but  upon  our  examination  of  the  record  we  fail  to  find  any 
proof  that  he  did  perform  his  part  of  the  contract  embodied  in  the 
defendants'  application  for  a  loan.  It  appears  that  the  matter  of 
the  desired  loan  was  first  brought  up  by  one  Diedrich,  the  renting 
agent  of  the  defendants'  property,  whose  personal  authorization, 
however,  the  plaintiff  was  not  satisfied  to  accept,  and  a  form  of 
application  was  sent  for  signature  to  the  defendants.  This  form 
was  filled  out  in  such  manner  as  to  call  for  a  loan  either  of  f  20,000 
at  4  per  cent.,  or  f 21,000  at  4^  per  cent.,  but  before  signing  and  re- 
turning the  paper  to  the  plaintiff  the  defendant  Menke  erased  the 
figures  touching  a  4^  per  cent,  loan,  and  the  application  thus  stood 
as  calling  for  a  loan  at  4  per  cent.  only.  Thereafter  the  plaintiff 
held  no  further  communication  with  the  defendants  upon  the  ques- 
tion of  the  loan,  but,  finding  it  difQcult  to  obtain  any  acceptance  at 
4  per  cent,  he  treated  with  Diedrich  for  the  purpose  of  changing  the 
desired  rate  of  interest  to  4^  per  cent.;  and,  while  there  is  a  conflict 
in  the  testimony  of  the  plaintiff  and  of  Diedrich  upon  tiie  point,  the 
fact  is  to  be  taken  as  found  by  the  justice  that  Diedrich  did  agree 
to  the  modification.    For  the  purposes  of  the  application,  the  plain- 
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tiff  requested  Diedrich  to  procure  the  title  deeds  of  the  property,  and, 
Laving  received  them  from  him,  proceeded  to  conclude  negotiationit 
with  a  probable  lender,  but  the  loan  finally  failed  upon  the  ^  per 
cent,  basis,  oaring  to  some  dissatisfaction  with  the  title.  Assuming 
that  the  refusal  to  make  the  loan  was  not  arbitrary,  and  was  caused 
by  some  question  as  to  the  title,  the  defendants'  liability  to  the 
plaintiff  for  commissions  would  depend  upon  the  latter'a  having  pro- 
cured a  lender  accordisg  to  the  terms  of  his  employment;  but  these 
terms  were  that  the  loan  should  be  4  per  cent.,  and  were  never 
changed  by  the  defendants,  or  by  any  person  having  actual  or  osten- 
sible authority  to  modify  tKe  agreement  in  their  behalf.  Diedrich 
was  certainly  not  their  general  agent.  According  to  the  proof,  he 
was  their  renting  agent  merely,  and  was  held  out  to  be  nothing  else. 
He  had  no  power  to  make  the  original  application  for  the  loan,  and 
the  plaintiff,  impressed  with  this  fact,  required  a  written  application 
by  the  defendants.  His  actual  agency  was  never  extended,  and, 
since  the  plaintiff  had  no  personal  dealings  with  the  defendants  in 
the  matter  during  the  interim,  it  is  impossible  to  find  any  proof  that 
this  agent's  ostensible  authority  was  increased  in  such  manner  as 
to  have  justified  the  plaintiffs  reliance  npon  his  self-asserted  right 
to  modify  the  agreement  which  the  defendants  had  made.  Cer- 
tainly, the  assumed  agent's  own  statements  to  the  plaintiff  did  not 
operate  to  enlarge  his  powers,  and  his  mere  possession  of  the  title 
deeds  for  delivery  to  the  broker,  who  was  acting  under  an  existing 
contract  to  procure  a  loan,  could  not  import  an  agency  to  change  the 
contract  itself. 

We  conclude  that  the  recovery  was  not  supported  by  the  facts  in 
evidence,  and  the  judgment  must  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellants  to  abide  the  event.   All  concur. 


m  Misc.  Bep.  5ia) 

LBVT  V.  MBTHOPOLITAN  ST.  RT.  CO. 

(Supreme  Court,  Appellate  Tenp.    April  8,  1901.) 

Afpkal — Intbblocctort  Jddqmemt. 

An  appeal  will  not  He  to  tbe  supreme  court  from  a  Judgment  of  the 
general  term  of  the  city  court  of  New  York  affirming  an  Interlocutory 
Judgment  without  directing  a  final  Judgment  as  required  by  Code  Qv. 
Proc.  {  8191,  regulating  appeals  to  the  supreme  court 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Jacob  Levy  against  the  Metropolitan  Street-Railway 
Company.  From  a  judgment  of  the  general  term  of  the  city  court  of 
New  York  (68  N.  Y.  Supp.  944)  afBrming  an  interlocutory  judgment 
sustaining  a  demurrer  to  certain  defenses,  defendant  appeals.  Dis- 
missed. 

Argued  before  BISCHOFP,  P.  J.,  and  GLABKE  and  LEVEN- 
TBITT,  JJ. 

Harry  Melville,  for  appellant. 
Jacob  Friedman,  for  respondent. 
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•nd  103  Naw  York  State  Raportar 

BISCHOFP,  P.  J.  An  appeal  from  an  interiocotory  judgment  Ilea 
to  the  general  term  (Code,  §  3189),  but  not  to  the  supreme  court,  from 
the  determination  of  the  general  term  upon  that  appeal,  where  final 
judgment  is  not  directed.  Code,  §  3191,  subd.  1;  Monroe-Miller  Co. 
V.  Stokes,  9  Misc.  Rep.  170, 29  N.  Y.  Supp.  718;  Fuller  v.  Tuaka  (Cob. 
PI.)  17  N.  T.  Supp.  366. 

Appeal  dismissed,  with  costs.     All  concur. 


<34  MlBC.  Bep.  653.) 

TREAT  T.  nUiMAN  et  aL 

(Bopreme  Oonrt,  Appellate  Term.    April  16,  ItlOl.) 

Sales— OosTRACT—AccBFTANCB. 

PlalntifTs  aBsIgnor  wrote  defendants  relAtlre  to  the  tatter's  aelUiiK  e»- 
tain  clothing,  and  stating  what  he  would  take.  Defendants  requested 
•bipment,  saying  that  they  would,  no  doubt,  obtain  a  satisfactory  price. 
The  clothing  was  forwarded,  with  another  letter,  which  requested  defend- 
ants to  do  the  best  they  could.  Beld  that,  as  the  clothing  was  forwarded 
pursuant  to  defendants'  letter,  plaintiff's  assignor  must  be  deemed  ts 
have  waived  the  original  terms  offered,  and  plaintiff  could  not  recover 
thereon. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Tenth  dis- 
trict. 

Action  by  Clerihew  R  Treat  against  Lewis  Ullman  and  another. 
From  a  judgment  in  favor  of  defendants,  plaintiff  appeals.    AflQrmed. 

Argued  before  6ISCH0FF,  P.  J.,  and  GLABRA  and  LEV£2i'- 
TRITT,  JJ. 

Bichard  Curd  Daniel,  for  appellant. 
Arthur  Furber,  for  respondents. 

PER  CURIAM.  The  judgment  below  should  be  affirmed,  as  no  con- 
tract was  entered  into  between  the  defendants  and  the  plaintiff's  as- 
signor. On  February  3,  1900,  the  latter  writes  to  the  defendants  as 
to  whether  they  could  sell  for  him  a  lot  of  shop-worn  children's  suits, 
saying:  "They  ought  to  net  us  f2.00,  but,  rattier  than  not  sell  than, 
would  take  10;^  less."  In  reply  to  this,  the  defendants  wrote: 
"Would  advise  you  to  ship  the  children's  suits  by  express  on  receipt  of 
this,  and  we  will  place  them  in  this  week's  special  sale,  and  we  will 
no  doubt  obtain  satisfactory  prices."  The  suits  were  forwarded  to- 
gether, with  a  letter  which  read:  "We  have  this  day  sent  you  by  X. 
Y.  &  B.  Ex.  165  suits,  as  we  received  yours  in  reply  to  ours  of  Feb- 
ruary 3d.  Please  do  the  best  you  can,  and  oblige,"  etc.  It  is  dear 
from  the  foregoing  that  the  tentative  terms  of  the  plaintiff's  assignor 
were  not  accepted.  The  defendants  had  "no  doubt"  they  could  obtain 
"satisfactory  prices,"  but  did  not  bind  themselves  to  realize  10  per 
cent,  less  than  two  dollars.  The  plaintiffs  assignor  forwarded  the 
suits  on  the  strength  of  the  defendants'  letter,  and  must  be  deoned 
to  have  waived  their  original  terms  by  expressing  a  willingness  to 
abide  by  the  best  terras  the  defendants  could  get.  In  any  event,  there 
was  no  meeting  of  the  minds  of  the  parties  on  the  first  proposition 
submitted. 

Judgment  affirmed,  with  costs. 
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SMITH   T.    LIDGERWOOD    MFG.    CX). 

(Supreme  Court  Appellate  Division,  Second  Department    April  19,  1001.) 

t.  New  Trial — Hearino— Spbcial   Term— Sahb    Judsh  —  Absbnt    MatxbiaIj 
WiTSEssKS — Revcbal  ov  Contikdakcb. 

Under  Code  CIt.  Proa  |  1002,  provldloK  tbat  a  motion  for  a  new  trial, 
where  It  1b  fotmded  on  an  allegation  of  error  In  a  finding  of  fact  or  ruling 
of  law  made  by  the  Judge  on  the  trial,  cannot  be  heard  at  a  special  term 
held  by  another  Judge,  a  motion  for  a  new  trial  on  the  groimd  of  a  refusal 
-  of  a  continuance  or  of  a  short  suspension  to  allow  the  bringing  in  of  ab- 
sent material  witnesses  might  be  heard  at  any  special  term,  since  there 
was  no  error  In  a  finding  of  fact  or  law. 
A  Same— Refusal. 

An  action  was  three  times  on  trial  before  the  court;  the  first  trial  tak- 
ing three  days,  and  the  plaintiff  taking  a  day  and  ■  half  to  present  his 
case  at  the  second.  The  third  trial  came  on  after  noon,  and  plaintiff's 
case  was  finished,  and  defendant  having  examined  four  witnesses,  had 
exhausted  his  witnesses  In  court  before  4  o'clo<^  Four  disinterested 
witnesses  for  defendant  material  on  the  main  issue  of  the  case,  had  at- 
tended the  first  two  trials  without  snbpcena,  but  objected  to  being  kept 
from  their  business  through  the  entire  trial.  They  had  been  notified  to 
attend  at  10  o'clock  on  the  morning  after  the  third  trial  commenced.  De- 
fendant telephoned  for  two  of  such  witnesses,  one  of  whom  said  he  would 
come  Immediately.  The  court  refused  to  grant  a  continuance  till  the 
next  morning,  and,  on  learning  that  no  subpoena  had  Issued  for  such 
witnesses,  refused  a  moment's  delay,  and  ordered  defendant  to  sum  up 
his  case.  Verdict  for  plalutiS  resulted.  Held,  that  defendant  was  entitled 
to  a  new  trial  for  the  court's  unwarranted  refusal  to  postpone  the  trIaL 
9,  Saub — HoTtoN  after  Judohert  Estered. 

Under  Code  Civ.  Proc.  ?  lOOS,  providing  that  the  entry,  collection,  or 
other  enforcement  of  a  Judgment  does  not  prejudice  a  subsequent  motion 
for  a  new  trial,  entry  of  Judgment  In  a  certain  suit  was  no  bar  to  such  a 
motion. 
4.  Same — Appeal  from  Judohekt  Pendtno. 

The  fact  that  an  appeal  from  a  Judgment  in  a  certain  suit  was  pending 
was  no  bar  to  a  motion  for  a  new  trial. 

Uoodrlcb,  P.  J.,  dissenting. 

Appeal  from  special  term.  Kings  coanty. 

Action  by  Robert  J.  Smith  against  the  Lidgerwood  Manafactaring 
Company.  From  an  order  denying  a  motion  for  a  new  trial,  defend- 
ant appeals.    Beversed  conditionally. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIBSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

James  D.  Fessenden,  for  appellant 
George  G.  Reynolds,  for  respondent. 

FEB  CURIAM.  We  think  tbat  the  appellant  waa  not  restricted 
by  section  1002  of  the  Code  of  Civil  Procedure  to  move  at  a  special 
term  presided  over  by  the  learned  justice  who  sat  at  the  trial,  inas- 
mach  as  the  motion  was  not  founded  on  an  allegation  of  error  in  a 
finding  of  fact  or  ruling  upon  the  law  made  on  the  trial.  Fleisch- 
mann  v.  Samuel,  18  App.  Div.  97,  45  N.  Y.  Supp.  404,  appeal  dis- 
missed 154  N.  Y.  731,  49  N.  E.  1097;  Kehrley  v.  Shafer,  92  Hun, 
196,  .36  N.  Y.  Supp.  510.  T^ie  controlling  question  in  this  case  be- 
fore the  special  term  was  whether  a  new  trial  should  have  been 
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granted  in  furtherance  of  justice.    Modem  practice  Ifl  liberal  to 
afford  a  full  day  in  court.    Glassford  t.  Lewis,  82  Hun,  48,  31  N.  Y. 
Supp.  162.    We  are  constrained  to  think  that  the  learned  special 
term  erred  in  not  exercising  its  discretion  to  order  a  new  triaL 
The  case  liad  been  tried  twice  before  without  results,  and  had  coa- 
Bumed  the  better  part  of  three  days  on  the  first  trial,  while  the 
plaintiff  occupied  about  one  and  a  half  days  on  the  second  trial.    It 
came  on  for  third  trial  after  midday.    Tlie  plaintiff  called  nine  wit- 
nesses and  the  defendant  four,  and  yet  so  rapid  was  the  progress 
(and  no  criticism  of  undue  haste  ib  made  against  the  learned  trial 
justice)  that  some  time  between  3:30  o'clock  and  4  o'clock  of  that 
day  the  plaintiff  had  closed  his  case,  and  the  defendant's  witnesses 
then  in  court  were  exhausted.    Counsel  !or  defendant  inquired  of 
the  clerk  of  the  court  the  probable  hour  of  adjournment,  and  was 
told  that  the  court,  in  all  probability,  would  sit  until  the  case  was 
finished,  whereupon  the  counsel  summoned  by  telephone  two  pro- 
posed witnesses  who  were  within  the  borough  when  the  case  was 
tried.    Shortly  before  4  o'clock,  counsel  laid  before  the  court  the 
situation  of  affairs,  stated  that  he  had  four  disinterested  witnesses 
who  had  objected  to  being  kept  from  their  business  through  the 
whole  length  of  the  trial,  that  the  forecast  had  been  made  that  the 
trial  would  last  as  long  as  the  previous  trials,  that  the  witnesses, 
who  were  not  in  the  employ  of  the  defendants,  had  been  notified, 
would  be  in  court  on  the  following  morning,  and  asked  for  a  contin- 
uance until  that  time.    This  application  was  denied;  whereupon  an 
associate  counsel  stated  that  he  had  telephoned  to  two  of  the  wit- 
nesses, and  that  20  minutes  had  elapsed  since  one  had  answered 
that  he  would  come  at  once,  that  such  witness  would  probably  be  in 
court  within  10  minutes,  and  that  he  believed  that  the  other  wit- 
ness, who  was  in  the  borough,  was  on  his  way.    Upon  this  state  of 
facts,  counsel  for  the  defendant  requested  a  short  suspension.    The 
plaintiff's  counsel  was  not  called  upon  by  the  court,  and  neither  as- 
sented nor  objected,  but  the  court,  after  asking  whether  a  subpoena 
had  been  issued,  and  ascertaining  that  it  had  not,  refused  to  permit 
any  delay,  and  directed  the  defendants'  counsel  to  sum  up  his  case, 
which  went  to  the  jury,  who  returned  a  verdict  of  f5,000  against 
the  defendanf.    The  action  involves  the  suit  of  a  servant  against 
his  master  for  negligence,  and  the  main  contention  was  that  the  de- 
fendant was  negligent  in  failing  to  establish  and  enforce  proper 
rules  to  prevent  the  accident.    It  was  an  essential  question  whether 
it  was  practicable  to  adopt  such  rules  which,  if  obeyed,  would  afford 
protection  against  such  accident.    Smith  v.  Manufacturing  Ck).  (Sup.) 
87  N.  Y.  ^pp.  533.    The  missing  witnesses  were  three  superin- 
tendents and  a  foreman  of  other  companies,  respectively.    They 
had   attended  throughout  the  first   trial   without   subpcenas,  and 
throughout  the  second  trial,  and  had  testified  at  the  latter.    Chi  that 
occasion  they  had  been  called  at  the  end  of  plaintiff's  case,  but  had 
demurred  at  such  long  detention  from  their  business,  and  had  prom- 
ised to  attend  the  third  trial  at  an  hour's  notice.    It  is  stated  that 
they  were  the  sole  disinterested  witnesses  for  the  defendant.    When 
the  case  was  about  to  be  tried,  they  had  been  notified  to  hold  them- 
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selrea  in  readiness,  and  when  the  case  actually  came  on  at  half  past 
12  o'clock,  they  had  been  notified  to  appear  on  the  following  day 
at  10  o'clock.  The  learned  counsel  for  the  respondent  cites  Gaw- 
throp  y.  Leary,  9  Daly,  353,  as  "a  case  very  much  like  this,  and  is  an 
authority  directly  in  point."  But  that  case  presents  a  material  dif- 
ference, for  Van  Hoesen,  J.,  in  his  opinion,  writes : 

"The  trial  went  on,  the  case  was  closed,  and  a  verdict  rendered,  without 
any  suggestion  to  the  court  that  the  defendant  desired  a  postponement  on 
account  of  the  unexpected  absence  of  a' material  witness." 

The  facts  of  this  case  are  more  like  those  stated  in  the  opinion  of 
Dykman,  J.,  in  Cahill  t.  Hilton,  31  Hnn,  114,  although  it  is  true  that 
in  that  case  Carpenter  was  a  foreign  witness.  The  entry  of  judg- 
ment on  the  verdict  was  not  a  bar  to  the  motion  (Tracey  t.  Altmyer, 
46  N.  Y.  598;  section  1005,  Code  Civ.  Proc);  nor  do  we  see  any  in- 
superable objection  in  the  fact  that  this  motion  was  made  while  the 
appeal  from  the  judgment  was  pending. 

The  order  is  reversed,  with  |10  costs  and  disbursements,  and  a 
new  trial  is  granted,  and  the  judgment  vacated,  upon  the  condition 
that  within  10  days  the  appellant  pay  to  the  plaintiff  the  co^ts  of 
the  trial  as  taxed;  otherwise  it  is  afBrmed,  -with  $10  costs  and  dis- 
bursements. 

GOODRICH,  P.  J.,  dissents. 
<S4  Misc.  Rep.  M7.) 


FINCK  T.  SOEL&.TTBACHBB. 
(Supreme  Court,  Appellate  Term.    April  22,  1901.) 

1.  Contracts— Parol  Evidbnce  VABTrao  WBrrTKN  Contract. 

In  an  action  on  a  written  contract  to  recover  commissions  defendant 
agreed  to  pay  for  procuring  a  loan  on  a  second  mortgage,  where  the 
negotiations  failed  because  the  defendant  could  not  give  a  second  mort- 
gage, parol  evidence  that  defendant  had  informed  plaintiff,  before  the 
loan  was  attempted  to  be  effected,  that  there  were  already  two  mortgages 
on  the  property,  was  erroneously  received,  since  the  same  varied  the 
terms  of  a  written  Instrument 

%  Samb— Inbtruction  Based  on  Improper  Evidbncb  ERRonaoua 
An  Instruction  based  on  Inadmissible  evidence  is  erroneous. 

Aiq)eal  from  municipal  court,  borough  of  Manhattan,  Seventh 
district. 

Action  by  John  IHnck  against  George  Schaubacher.  From  a  judg- 
ment of  tlie  New  York  municipal  coart  in  favor  of  the  defendant, 
plaintiff  appeals.    Reversed. 

Argued  before  BISCHQET,  P.  J.,  and  CLARKE  and  LEVEN- 
TRITT,  JJ. 

William  R  Bronk,  for  appellant 
Max  Steinert,  for  respondent. 

CLAREE,  J.    This  is  an  action  to  recover  a  broker's  commissions 
for  procuring  a  person  ready,  able,  and  willing  to  make  a  loan  on 
bond  and  mortgage.    The  contract  was  in  writing  under  seal,  signed 
68  N.Y.S.— 62 
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bj  the  defendaDit,  audi  wa»  an  appJicatkui  for  |1,000  on  a  second 
mortgag@  at  6  per  oeot.  tor  1^  years,  hooid  of  defendant;  location, 
316  Eaat  Fasty-T^onvtk  stgceet;  present  mortgage^  910,6l60t,  ait  5  per 
cent,  Iteld,  Jog  Mrt).  Downey,-r-and  provided  for  ike  payment  of  15 
per.  cent.  bBokerage  fee.  A  lender  was  pcocored,  rea^,  able,  and 
willing  to  perform,  bat,  a|»on  examination  of  title,  an  additional 
mortgage  to  the  one  set  forth  in  the  application  was  discovered, 
which,  if  undisposed  of,  vronld  have  maide  the  pr^osed  %l,00ft  mort- 
gage a  third  mortgage^  instead  of  a  second.  The  lender  was  nn- 
willing  to  take  a  third  mortgage,  the.  defendant  was.  unaJjIe  to  get  rid 
of  the  existing  sec<md.  mortgage,  the  negiotiatioiiiS'  fell,  thnoagh,  and 
the  broker  sued  for  his  commission.  Upon  the  trial,  defendant  of- 
f  eced  evidence  tending  to  sbow<  that,  prior  to  the  maMng  of  the  writ- 
ten contr^t,  defeiuLsAt  disclosed  the  fact  tbat  tliere  waa  an  exiatiBg 
second  mortgage  on  the  property,  and  that  the  contract  waa  made 
by  plaintiff  with  knowledge  o£  that  fact.  This  evidence  was  admit- 
ted over  objection  and  ondeir  exception,  and  the  cttse  was  seat  to  the 
jury  nnder  a  chat^e,  duly  excepted  to,  which  submitted  to  the  jury 
ihe  question  aa  to  whether  or  not  plaintiff  knew  of  this  second  mort- 
ga^  at  the  time  of  th9  makutg  o£  the  cos^aot,  and  instcucted  the 
jury,  in  effect,  that,  if  they  found  that  the  defendant  di4  tell  plain- 
tiff that  there  was  a  second  mortgage,  plaintiff  could  not  recover. 
In  this  there  was  obvious  error,  as  tiie  evid«ice  directity  tendni  to 
vary  the  written  contract,  and  the  instruction  entirely  ign(H%d  the 
binding  effect  of  that  contract  Even  it  the  plaintiff  had  known  of 
the  existence  of  a  second  mortgage,  non  constat  but  that  the  owner 
would  have  so  arranged  matters  as  to  have  sabstituted  the  proposed 
mortgage  for  it;  in  fact,  some  efforts  were  made  in  this  direction. 
The  contract  was  plain,  detailed,  and  explicit.  Plaintiff  did  all  he 
was  required  to  do  thereunder.  Written  contracts  are  not  to  be 
r^Eidered  meaningless  and  abortive  by  parol  evidence  onder  such 
circumstances  as  are  disclosed  in  this  case. 

Jud^Quent  reversed,  and  new  trial  ordered;  costs  to  abide  event 
All  conooF, 


SOHWABTINa  T.  VAN  WIB  NEW  YQKK  GBOCEBT  00. 

(Snpnme  Oovt,  Appellflte  DivlBloii,  Second  Degartment    MptU  19,  UMML) 

Malicious  Prosrodtion—Evidknck—Malick— Motive. 

Where  tbe  m&Ucions  prosecution  complained  of  waa  Instituted  by  an 
officer  of  the  defeodant,  a  corporation,  It  waa  reversible  error  to  exclDde 
the  officer'a  testimony  as  to  what  his  motive  was  la  procuring  plaintiff's 
arrest  since  the  testimony  was  competent,  aa  tending  to  abow  absence 
of  malice. 

Appeal  from  trial  term,  WestchesteB  county. 

Action  by  Cteorge  Schwarting  against  the  Van  Wie  New  York  Gro- 
cery Company.  From  a  judgment  for  plaintiff,  and  an  order  deny* 
ing  Q  new  trii^l,  defei;td{mt  appeaji^    ^^ver^ed. 

Liaeoloi  Q;  Backus,  for  af»pieHant. 
>f icbael  J,  Tieoike;,  foir  oeaftoodent^ 
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JENKS,  J.  We  think  that  this  ju^raient  must  be  reversed  for  er- 
ror in  the  rejection  of  te^^o&y.  The  defendant  apipealB  from  a 
judgment  of  fSOO  agaj&st  Ui  for  a  maliciooB  proBeeata<».  The  pvesi- 
dent  of  the  defendant,  whoi  was  allegied  to  be  the  prime  morefr  in  the 
prosecution,  was  asked  by  his  counsel : 

"Q.  Wnatt  mov<d  rou  tb  hare'  Sebtrartlag  arresteAT  ^bfectad:  to  as  to- 
competent,  as  it  i0  a.  qpestlon  fep  tbe  Jvi;,  under  all  the  elKiunstaaqea  q(  tbe 
case.)  Q.  Wbat  motive  did  ya«  bare  in  bavlng  Schwartiug  arrested?  (Same 
objection.    Cn>J|ectlon  sustained.    Blceptlon.)" 

The  plaintiff's  cause  of  action  depended  upon  proof  of  both  want  of 
probable  cause  aad  of  malice,  though  i£  is  tm«  that  malice  may  be 
inferred  from,  want  of  probabie  cause.  Scott  t.  Coffee  Coi,  5X  App. 
Div.  321, 64  N.  Y.  Suppi  ijOlS,  and  authorities  cited.  The  defendant, 
therefore,  was  entitled  to  offer  an;  testimony  that  was  competent  as 
evidence  to  disprove  malice.  In  McKown  v.  Hunter,  30  N.  T.  625,— 
an  action  for  malicious  prosecution, — the  court  reversed  tbe  judgment 
because  of  the  exclusioiBi  of  questions  of  similar  purport,  citing  au- 
thorities, and  saying: 

"Tbeee  eaaaa  ^  very  far  to  establlsb  tbe  general  priactple  that  where  tbe 
motive  of  a  witness  bt  performing  a  particular  act  or  making  a  particular 
declaration  becomes  a  material  issue  In  a  cause',  dt  reflects  frnportant  ll^ht 
upon  such  Issue,  be  mas'  bimselP  be  sworn  la  tet^ari  to  it  ootrwltlistattfding 
the  diffleu]t7  of  fomiBbing  contradtctory  evidencej  aad'  notwlthstandlnir  tbe 
diminished  credit  to  which  Ua  testlmooy  may  be  entitled  aS'  cemiirg  frQm  tbe 
mouth  of  an  Interested  witness." 

See,  too,  McCormack  t.  Perry,  47  Hun,  74;  Bosen  v.  Steifi,  54  Hnn, 
179,  7  N.  T.  Supp.  368;  Pilloai  r.  Andenoe,  43  K.  Y.  231,  236;  Ker- 
rains  v.  People,  60  N.  Y.  221,  229;  Bayliss  v.  Cockcroft,  81  N,  Y.  388, 
371;  Goodman  v.  Stroheim,  36  N.  Y.  Super.  Ct.  216;  Newell,  Mai. 
Pros.,  citing  Spalding  v.  Lowe,  56  Mich.  366,  23  N.  W.  46;  Sherburne 
V.  Hodman,  51  Wis.  474,  8  N  W.  414;  Burr-Jones,  Ev.  §  167. 

I  think  that  the  vice  of  the  proposition  of  Mr.  Justice  Mullin  in 
Lawyer  v.  Loenais,  3'  Tbomp.  A  6.  396',  t»  hft>  aisetrmptlon  that,  when 
the  jury  find  no  probable  causs,  malice  is  thereby  established  beyond 
disputej  and  not  tiiat  it  m&j  be  inferred  therefrom,  or,  in  other  words, 
considered  a»  proved,  though  still  ©pen  tof  testimony  contra  by  the 
defendant  The  decision  is  opposed  to  the  otherwise  uniform  trend 
of  precedents.  The  deciuon  of  People  v.  Sherlock,  166  N.  Y.  180,  59 
N.  E.  830,  in  the  court  of  appeals,  cited  by  the  learned  counsei  foe  the 
respondent,  is  not  an  authority  in  point.  That  was  a  conviction  for 
libel.  The  defendant,  who  had  testified  ta»  to  his  motive  and  his  in- 
tent, was  asked  if  at  the  time  of  the  publication  he  believed  in  tiie 
truth  of  the  article.  Tbe  question  was  excluded,  and  tbe  ruHng  was 
affirmed.  The  court  citeft'  the  opiofon  in  Ckmi.  r.  Snellhrg,  13  Pfck. 
337: 

"But  how  Itr  thf»  defense  Oustlflcatton]  to'  Be  made?  By  proof  of  the  truth 
of  the  matter  charged  as  libelous;  not  his  belief  of  the  truth,  not  hig  totals 
matlon,  nor  the  strength  of  the  authority  irp9n  which  sucb  taeUef  waa  taken  up. 
No  question  can  arise  aa  to  the  good  ittotlTe  or  Jhstlflable  end  until  the  truth 
is  proved." 

The  court  of  appeals,  in  People  v.  Sherlock,  snpra„  continuea: 

"Had-  the  defendant  gtVett  evidence  t^ndln^  to  prove  the  truth  of  tbe  llb«l- 
<nw  obarge,  «  dKZbrent'  quesrtiion'  wouI€  txf  preSMtted^    *    *  >'  It  IB  proper, 
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therefore,  that  a  defendant,  after  having  given  evidence  as  to  the  truth  of  a 
charge  made  by  him,  ghourd  be  allowed  to  testify  as  to  his  belief  In  the  truth, 
as  bearing  on  the  question  of  his  motive,  as  ^e  truth  alone  Is  not  a  defense. 
But,  where  no  proof  of  the  truth  of  the  charge  to  given,  the  defendant's  belief 
can  operate  only  in  mitigation  of  pimishment,  and  not  as  a  defense,  except 
in  the  case  of  excusable  libel." 

But  in  a  case  of  malicious  prosecntion  the  defendant  is  not  bound 
to  prove  the  truth  of  the  charge,  but  only  that  he  had  probable  cause 
therefor, — ^that  is,  the  cause  which  would  have  justified  the  action  of 
an  ordinarily  prudent  and  cautious  man,  exercising  conscience  im- 
partially, and  reason  without  prejudice,  upon  the  facts  (Scott  v.  Coffee 
Oo.,  isupra,  and  authorities  cited);  and  the  defendant  offered  testi- 
mony for  the  purpose  of  establishing  this  defense.  As  malice  may  be 
inferred  from  want  of  probable  cause,  then  testimony  offered  by  plain- 
tiff to  establish  want  of  probable  cause  warranted  testimony  on  the 
part  of  the  defendant  that  was  competent,  as  tending  to  show  ab- 
sence of  malice.  We  cannot  say  that  the  exclusion  was  harmless  er- 
ror. In  McKown  v.  Hunter,  supra,  and  in  the  leading  case  of  Sey- 
mour V.  Wilson,  14  N.  Y.  567,  similar  errors  were  thought  grave 
enough  to  warrant  reversals.  The  witness,  being  the  president  of  the 
defendant,  and  acting,  it  was  alleged,  for  and  in  behalf  of  the  corpo- 
ration, could  testify  as  to  the  intent  or  motive  that  characterized  the 
transaction  directed  or  guided  by  him  on  behalf  of  the  corporation. 
Abb.  Tr.  Brief,  §  479,  citing  Bank  v.  Kennedy,  17  Wall.  19,  29,  21  L. 
Ed.  554.  This  reversal  is  based  solely  upon  the  error  in  the  racclusion 
of  the  testimony. 

Judgment  reversed;  new  trial  granted;  costs  to  abide  the  event. 
All  concur. 


(34  Misc.  Bep.  6S4.) 

SCHAEFBH  T.  METROPOLITAN  ST.  KT.  C». 

(Supreme  Court,  Appellate  Term.    April  IS,  1901.) 

1T»6U8B1TCE— Prepokdebahce  of  Evidehob— Ihstructiohb. 

In  a  suit  to  recover  for  Injuries,  the  court's  refusal  of  an  Instruction 
that.  If  the  evidence  was  equally  balanced  on  either  the  question  of 
defendant's  negligence  or  plaintiCTs  freedom  from  negligence,  they  must 
find  for  defendant,  with  the  statement,  "1  will  let  the  Jury  say,"  Implyinfr 
that  they  were  to  determine  the  consequences  attending  evenly  balanced 
testimony.  Is  reversible  error. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Tenth  dis- 
trict. 

Action  by  Annie  Scbaefer  against  the  Metropolitan  Btreet-Bail- 
way  Ck)mpany.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.    Beversed. 

Argued  before  BISOHOPF,  P.  J.,  and  CLABKE  and  LEVEN- 
TEITT,  JJ. 

G.  Glenn  Worden,  for  appellant. 
Matthew  F.  Ennis,  for  respondent. 

PER  CURIAM,    The  plaintiff  recovered  a  Judgment  for  f250  in 

an  action  for  personal  injuries.    The  justice  in  charging  the  jurj^ 


after  staling  the  versions  of  the  respective 
instructions  on  the  law  to  the  statement  tha 
on  the  plaintiff  to  satisfy  the  jury,  by  a  prepon 
that  her  injuries  were  occasioned  solely  by  tl 
defendant,  without  any  negligence  on  her  ps 
colloquy  ensued: 

"Defendant's  Attorney:  I  ask  your  honor  to  charge, 
the  evidence  la  equally  balanced,  either  upon  the  quec 
negligence  or  the  plaintlfTs  freedom  frtHn  contributor; 
find  a  verdict  In  favor  of  the  defendant  The  Ck>urt: 
Defendant's  Attorney:  Will  your  honor  charge  thJ 
Court:  I  decllna  Defentlant's  Attorney:  To  your  hi 
as  requested  the  defendant  excepts." 

There  is  nothing  in  the  very  brief  charge  th 
have  covered  this  request.  It  was  sound  in  la' 
was  entitled  to  have  the  jury  so  instructed.  I 
Co.,  32  Misc.  Rep.  728,  66  N.  Y.  Supp.  339;  Ne> 
68  K  Y.  Supp.  780.  The  unqualified  refusal, 
leading  inference  involved  in  the  statement, 
say," — implying  that  they  were  to  determine 
tending  evenly  balanced  testimony, — ^was  cer 
the  defendant,  and  constitutes  reversible  erro 

Judgment  reversed,  and  new  trial  ordered, 
lant  to  abide  the  event. 


<S4  Misc.  Bep.  S12L) 

JACOBS  T.  THIRD  AVB.   R. 

(Supreme  Court,  Appellate  Term.    Aprl 

OOBNBOTIKO    CaBRIBRS — BjECTION    OF    PAaSENQBR — St 

rRRS— Ebrobs  or  Initial  Carbier. 

A  street-railway  company  Is  not  liable  for  ej« 
Bents  a  transfer  ticket  from  a  connecting  road  '« 
under  the  reasonable  rules  of  the  company,  wh 
the  same  was  made  by  an  employfi  of  the  conn 
no  community  of  enterprise  between  the  two  con 
Of  each  being  Independent. 

Appeal  from  city  court  of  New  York,  genen 
Action  by  Isaac  Jacobs  against  the  Third  i 
pany.    From  a  judgment  of  the  general  ten 
New  York  («8  N.  Y.  Supp.  623)  affirming  a 
plaintiff,  defendant  appeals.    Heversed. 

Argued  before  BISOHOPF,  P.  J.,  and  CI 
TRITT,  JJ. 

Henry  L.  Scheuerman  and  Henry  Siegrist, 
S.  Livingston  Samuels,  for  respondent. 

BISCHOPF,  P.  J.  The  action  is  for  asss 
act  of  a  conductor  in  the  employ  of  the  del 
plaintiff  to  be  ejected  from  one  of  its  street 
Damages  were  claimed,  also,  for  an  arrest 
incidental  to  the  ejection,  but  the  accepted 
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that  no  annecessary  force  waa  used;  aad,  there  being  b»  grooad 
for  h(dding  that  tbe  arrest  waa  ualawfal,  the  cauete  of  action  de- 
pends apoD  the  question  whether  the  plaintiff  was  or  was  aiet  ex- 
cused from  paying  his  fare  upon  bis  tender  of  a  transf^  ticket 
which  had  been  issued  to  him  by  an  employ^  of  another  corporatioD. 
— the  Dry-Dock  Railroad  Ck)inpany.    It  appears  that  the  latter  cor- 
poration and  the  defendant  were  parties  to  an  agreement  which 
provided  simi^  that  each  diodd  Cfurry  paaseBgera  traasfemed  from 
the  cars  of  tiie  other,  at  intersecting  points,  witiiout  extra  charge; 
this  being  the  extent  of  the  recital  of  the  contract  admitted  by 
the  pleadings,  and  nothing  further  being  disclosed  by  the  proof. 
A  transfer  slip  was  handed  to  the  plaintiff  shortly  before  his  leav- 
ing the  Diy-Dock  car,  and  he  took  passage  without  unnecessary  de- 
lay upon  the  defendant's  car,  but,  owing  to  a  mistake  made  by  the 
flrat  conductor,  the  slip  was  not  acceptable  under  the  reasonable 
regulations  of  the  defendant;    hence  the  plaintiff's  ejection  apon 
his  refusal  to  pay  his  fare.    The  authorities  support  a  cause  of 
action  in  tort  where  the  obedience  of  the  reasonable  rules  of  the 
company  by  one  employ^  in  refusing  to  receive  a  defective  trans- 
fer or  stop-over  ticket,  issued  through  the  mistake  of  another  em- 
ploy^  of  the  same  company,  results  in  the  invasion  of  an  innocent 
passenger's  rights  (Muckle  v.  Railway  Co.,  79  Hun,  32,  29  N.  T. 
Supp.  732;   Eddy  v.  Railroad  Co.,  50  App.  Div.  109,  64  N.  Y.  Supp. 
645;    Tarbell  v.  Railroad  Co.,  24  Hun,  51;   Hamilton  v.  Railroad 
Co.,  53  N.  Y.  25;  Ray  v.  Traction  Co.,  19  App.  Div.  530,  46  N.  Y. 
Supp.  521);   but  the  liability  of  the  common  emf^yer  in  cmch  a 
case  is  traced  directly  to  the  mistake  of  the  servant  whereby  the 
wrong  was  caused.    In  the  case  at  bar  the  defendant's  servant 
was  justified  in  the  attitude  assumed  towards  the  plaintiff.    There 
was  no  such  community  of  enterprise  upon  the  part  of  these  two 
corporations  as  would  sufBce  to  charge  the  defendant  with  the 
consequences  of  the  neglect  upon  the  part  of  the  Dry-Dock  Com- 
pany's employ^.    The  business  of  each  company  was  wholly  in- 
dependent of  the  other,  and,  so  far  as  is  shown,  there  was  no  com- 
mon interest  in  the  fares  received,  nor  in  identity  of  management, 
such  as  would  be  essential  to  the  imposition  of  the  liability  sought 
to  be  asserted  In  this  action.    Am.  &  Eng.  Enc.  Law  (2d  Ed.)  655, 
657,  658;  Milnor  v.  Railroad  Co.,  4  Daly,  355;   Id.,  53  N.  Y.  368. 
The  plaintiff's  contract  was  with  the  Dry-Dock  Company,  whose 
duty  to  him  probably  included  the  issuance  of  a  valid  transfer 
slip;  but,  as  against  the  appellant,  his  rights  are  no  stronger  than 
they  would  have  been  if,  instead  of  receiving  a  defective  transfer 
slip,  he  had  been  refused  one  altogether  by  the  Dry-Dock  Company, 
and  had  sought  to  justify  the  omission  to  pay  his  fare  to  the  de- 
fendant by  the  assertion  of  the  Dry-Dock  Company's  default    If 
it  be  assumed  that  the  plaintiff  coidd  treat  the  contract  between 
the  companies  as  made  for  his  benefit,  there  T^as  still  no  failure 
of  performance  upon  the  defendant's  part;  for  it  was  required  onlv 
to    transport    passengers  who    had    been    duly  transferred,  and. 
through  the  error  of  the  Dry-Dock  Company,  the  plaintiff  was  not 
thus  qualified.    The  recovery  below  was  without  support  upon  the 
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record,  and  the  exceptions  takes  arai%  present  tlie  ^wfcMon*  at 
law  upon  which  the  aoBtulneBS  of  t^e  verdict  depends. 

Jodgment  cereraed  and  new  trial  ordered,  witii  oostB  !to  'fipJMl- 
lant  to  abide  the  «ve(nt.    All  concur. 


(34  Misc.  B«p.  68a) 

EABUS  T.  SE:!*TNEB  et  aL 

fftiprenw  tJoxnt,  Appellate  Tem.    ifipttt  19,  MDl.) 

COMTBACTB— Indivisible— pROPOBTioHATB  Rkcovkrt— EHKOR. 

In  an  actton  by  a  student  to  tecover  tuition  fees  for  a  falltire  to  give 
plaintifF  the  necesaery  instruction  to  enable  him  to  pan  the  esHmlnalSvB 
given  by  the  state  board  of  regents,  It  was  error  to  allow  a  proportionate 
recovery  for  the  instruction  which  plaintiff  did  not  receive  by  his  being 
suspended  for  Improper  conduct,  since  the  contract  was  entire  and  Infll- 
▼Isible;  the  plaintiff  being  either  entitled  to  a  total  recovery  or  a  tor^ 
(eltnre. 

Afipeal  from  maaicipal  court,  IxMroagh  of  Manhattan,  Eleventh 
district. 

Action  by  Robert  Elaboa,  Jr.,  against  Herman  P.  Seftner  kaA 
others.  Prom  a  judgment  in  favor  of  the  plaintiff,  defendants  ap- 
Deal     Seversed. 

Argued  before  BISCHOPF,  P.  J.,  and  (JLABKE  and  liEVEN- 
TEITT,  JJ. 

Percival  S.  Menken,  for  appellantl. 
Edward  Midiling,  for  respondent 

LEVENTBITT,  J.  The  plaintiff  sues  to  recover  |200  paid  by 
him  as  a  tuition  fee  to  the  defendants,  who  conduct  a  school  for 
the  purpose,  among  others,  of  qualifying  students  to  pass  the  ex- 
amination of  the  board  of  regents  of  this  state,  l^e  complaint  al- 
leges that,  in  consideration  of  the  payment  of  |200,  the  defendants 
agreed  to  give  the  plaintiff  private  instruction  until  he  should  re- 
ceive the  48  academic  counts  necessary  to  pass  the  regents'  exam- 
ination; that  the  defendants  entered  upon  the  performance  of  the 
contract,  but  failed  to  continue  their  instruction,  with  the  result 
that  the  plaintiff  failed  to  receive  the  stipulated  number  of  counts. 
The  material  part  of  the  answer  is  a  separate  defense,  that  the 
plaintiff  was  suspended  from  the  school  for  improper  and  insubor- 
dinate conduct,  until  such  time  as  suitable  apology  should  have 
been  made. 

The  evidence  shows  much  variance  from  the  pleadings,  but  the 
essential  nature  of  the  dispute  appears  with  sufQcient  clearness. 
While  the  plaintiff  claims  that  the  breach  of  the  defendants  was 
the  latter's  failure  to  give  him  daily  an  hour's  instruction,  he  ad- 
mits that  the  stated  reason  of  his  suspension  was  the  alleged  use 
of  improper  language.  The  defendants  claim  that  the  plaintiff  re- 
peatedly charged  one  of  the  instructors  with  lyiug,  and  that  he 
was  suspended  as  a  consequence.  When  the  plaintiff  left  the  school 
he  had  obtained  26  of  the  48  counts.  The  justice,  declaring  in  his 
opinion  that  the  plaintiff  was  guilty  of  the  use  of  improper  language. 
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proportionatdy  for  the  earned  counts.  This  was  error.  The  plain- 
tiflE  should  have  received  all  or  nothing,  for  the  contract  was  entire 
and  indivisible.  The  defendants  agreed  to  qualify  the  plaintiff  for 
d  particular  examination.  If  they  failed  to  do  that,  they  were  en- 
titled to  no  compensation.  On  the  other  hand,  if  the  acts  of  the 
plaintiff  prevented  them  from  living  up  to  their  contract  he  for- 
feited the  entire  amount  paid  for  his  tuition.  Under  the  contract 
in  evidence,  there  could  not  be  part  performance,  and  a  partial 
recovery,  on  some  theory  of  a  quantum  meruit 

The  idaintiff,  by  entering  the  defendants'  school,  subjected  him- 
self to  their  reasonable  rules  of  discipline.  The  power  is  vested 
in  the  faculties  of  all  schools  and  colleges  to  suppress  and  punish 
unbecoming  conduct.  People  v.  New  York  Law  School,  68  Hun, 
118,  22  N.  Y.  Supp.  663;  People  v.  School  Officers,  18  Abb.  Prac. 
165;  Starr  v.  Liftchild,  40  Barb.  541;  21  Am.  &  Eng.  Enc.  Law, 
77L  If  the  charge  against  the  plaintiff  was  true,  his  actions  were 
certainly  subversive  of  discipline;  and  beyond  this  no  instructor 
could  or  should  be  compelled  to  continue  his  duties  after  such  in- 
sult, until  suitable  apology  offered.  The  question  before  the  jus- 
tice was  simply  one  of  fact  whether  or  not  the  defendants'  refusal 
was  caused  by  the  misconduct  charged  against  the  plaintiff.  If 
yes,  they  were  entitled  to  judgment;  if  not,  the  plaintiff  should 
have  succeeded.  In  no  event  could  there  have  been  partial  success 
for  each.    The  judgment  must  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appel- 
lants to  abide  event.    All  concur. 


NETMNG  ▼    NESTLING  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    April  19,  190L) 

OoNTRACTs— E(iorrABLB  AssiONUBNT— Intbnt  TO  Pa8s  Prbsbkt  Interest  Nko- 

BSSART. 

An  agreement  by  defendant  to  pay  plaintiff,  In  Uen  of  alimony,  one- 
fourth  of  all  the  money  defendant  should  make  from  the  date  of  the 
agreement  until  plaintiff  should  marry  again,  was  not  au  assignment  of 
one-fourth  of  defendant's  future  income,  for  which  plaintiff  could  compel 
an  accounting,  since  the  agreement  did  not  show  an  Intention  to  pass  an 
Immediate  Interest  in  the  property,  to  be  acquired  In  the  futm-e. 

Appeal  from  special  term.  Kings  county. 

Action  by  Mae  V.  Netling  against  William  P.  Netling  and  others 
for  an  injunction  and  the  appointment  of  a  receiver.  From  an 
order  vacating  such  injunction  and  denying  the  motion  for  a  re- 
ceiver, plaintiff  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWAED,  HIRSCH- 
BEEG,  JENKS,  and  SEWELL,  JJ. 

Henry  Wollman,  for  appellant. 
G.  H.  Crawford,  for  respondents. 


Supu   Ct.)  KETLINO   T.  NETLINQ.  985 

GOODBIOH,  p.  J.  In  1895  the  plaintiff  instituted  a  suit  for 
divorce  against  her  husband  in  the  state  of  niinois,  where  the  par- 
ties resided.  On  the  day  the  action  was  tried,  but  after  the  trial, 
and  apparently  before  any  decree,  the  parties  entered  into  the  fol- 
lowing agreement: 

*XbIcago,  Jnne  8tta,  1896. 

"Mn.  Mae  V.  Netling,  Chicago,  IIL:  I  hereby  agree  to  pay  yon  one-fourth 
•  of  my  net  commissions,  or.  In  other  words,  one-fourth  of  all  and  any  moneys 
^I  make,  from  this  time  until  such  time  as  you  may  marry  again,  and  I  will 
render  you  a  full  and  correct  statement  of  every  transaction  I  may  have  In 
which  there  will  be  any  money  due  me.  This  agreement  is  given  to  you  In 
lieu  of  alimony,  which  you  have  hereby  waived.  In  a  divorce  proceecUng  In 
which  you  are  complainant  and  I  am  defendant,  this  day  tried  before  Judge 
W.  O.  Ewing.  In  consideration  of  the  premises,  I  have  hereunto  set  my  hand 
and  seal,  the  day  and  date  above  written.  W.  F.  Netling.     [Seal.]" 

The  defendant  afterwards  came  to  the  state  of  New  York,  en- 
tered into  business,  and  accumulated  property.  The  plaintiff  now 
sues  for  an  accounting  of  the  defendant's  earnings,  and  of  all  real 
and  personal  jMroperty  which  he  has  acquired,  and,  upon  the  claim 
that  she  is  the  actual  owner  of  one-fourth  of  such  property,  moves 
for  an  injunction  and  a  receiver.  The  court  denied  the  motion, 
and  the  plaintiff  appeals. 

The  idaintifl's  contention,  as  stated  in  her  brief,  is  based  on  the 
theory  that  the  "agreement  was  an  equitable  assignment  of  one- 
fourth  of  all  William  F.  Netling's  earnings,  and  that  the  moment 
the  money  was  earned  and  received  by  him  one-fourth  of  it  became 
hers."  Mr.  Justice  Smith  in  his  opinion  cites  the  case  of  Holmes 
V.  Evans,  129  N.  Y.  140,  29  N.  E.  233.  where  Judge  Andrews  said 
(pages  144,  145,  129  N.  Y.,  and  page  233,  29  N.  E.): 

"An  equitable  assignment  has  been  defined  to  be  such  an  assignment  as 
gives  the  assignee  a  title  which,  although  not  cognizable  at  law,  equity  will 
recognize  and  protect  Such  an  assignment  passes  an  Immediate  equitable 
interest  in  the  subject,  although  It  is  not  essential  to  the  creation  of  the  Inter- 
est that  it  should  be  immediately  enforceable  by  suit  for  specific  performance 
to  recover  the  interest  assigned.  Whether,  In  a  given  case,  the  transaction 
amounts  to  an  equitable  assignment,  depends  to  a  great  extent  upon  the  In- 
tention. Where  the  transaction  is  evidenced  by  a  written  agreement.  It  de- 
pends upon  the  Intention  of  the  parties  as  manifested  In  the  writing,  con- 
strued In  the  light  of  such  extrinsic  circumstances  as,  under  the  g;eneral  rules 
of  law,  are  admissible  in  aid  of  the  interpretation  of  written  instruments." 

In  Christmas  v.  Russell,  14  Wall.  69,  20  L.  Ed.  762,  it  waB  said 
(page  84,  14  Wall.,  and  page  764,  20  L.  Ed.): 

"An  agreement  to  pay  out  of  a  particular  fund,  however  clear  in  Its  terms, 
Is  not  an  equitable  assignment;  a  covenant  in  the  most  solemn  form  has  no 
greater  effect  The  phraseology  employed  Is  not  material,  provided  the  intent 
to  transfer  is  manifested.  Such  an  Intent  and  Its  execution  are  indispensable. 
The  assignor  must  not  retain  any  control  over  the  fund, — any  authority  to 
collect  or  any  power  of  revocation.  If  he  do,  it  Is  fatal  to  the  claim  of  the 
assignee.  The  transfer  must  be  of  such  a  character  that  the  fund  holder 
can  safely  pay,  and  is  compellable  to  do  so,  though  forbidden  by  the  assignor." 

Mr.  Pomeroy,  in  his  Equity  Jurisprudence  (section  1288),  says 
that  although  a  sale  of  property,  to  be  acquired  in  the  future,  does 
not  operate  as  an  immediate  alienation  at  law,  it  operates  as  an 
♦'quitable  assignment  of  the  present  possibility,  which  changes  into 
an  assignment  of  the  equitable  ownership  as  soon  as  the  property 
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and  n  far  trom  »»ffUtg  that  a  eootraet  to  pay  a  party  a  fourth  {>«rt 
of  fnt«re  net  eaanittgs  will  work  an  equitable  amignmeat  of  the 
moneys  tbae  to  be  earaed;  for  the  aa&or  ea^^s,  in  aectiea  i360: 

"In  order  to  create  an  equitable  axalgument,  and  thoa  let  in  tbe  opecatian 
of  Vtie  e«nitafUe  doctriae,  there  must  be  on  tbe  face  of  tbe  Instrument  ex- 
pressly, or  eolleeted  from  Its  provislops  by  necessary  ImpUcatioo,  lavgBi^^  of 
present  transfer  directly  applying  to  t^  future  as  well  as  to  tbe  existing  iMrap- 
erty,  or  elae  language  importing  a  present  contract  «r  agreement  between  tbe 
parties  to  sell  or  osBign  tbe  f  utHte  eropert^." 

Applying  the  doctrine  of  these  authorities  to  the  agreement  in 
question,  I  caa  dnd  no  intention  of  the  parties  that  tlie  {daintiff 
shoahl  become  immediate  owner  of  any  part  of  WiHiana  F.  ^et- 
ling's  future  earnings, — that  is,  an  intention  to  pass  a  xyresent  inter- 
est in  what  did  not  eadst, — but  only  a  shnple  promise  on  his  part  to 
pay  her  one-foarth  of  his  future  earnings  as  they  might  accrue.  I 
can  find  no  intention  that  he  should  give  up  any  control  over  aay 
part  of  bis  future  earnings,  or  surrender  his  sole  and  absolute  au- 
thority to  collect  them.  The  absence  of  siieh  iatention,  in  the  lan- 
guage of  the  Gliristmas  Oase,  supra,  is  fatal  to  the  claim  of  He 
plaintiff. 

There  is  a  mihnifest  distinction  between  the  assignment  of  a  fund 
or  claim  or  acconnt  or  right  of  action  already  in  existence  and 
that  of  a  thing  yet  to  be  created.  In  the  former  case  the  language 
of  an  agreement  would  more  readily  work  an  equitable  assign- 
ment than  in  the  latter  case.  Without  particularly  speciQring  the 
facts  in  the  cases  cited  by  the  learned  counsel  for  the  plaintiff, 
it  may  be  said  that  Fairbanks  v.  Sargent,  117  N.  Y.  320,  22  N.  E. 
1039,  6  L.  B.  A.  475;  Williams  v.  Ingersoll,  89  N.  Y.  508;  Hunger 
V.  Shannon,  61  N.  Y.  251;  Parkw  v.  CSty  of  Syracuse,  31  N.  Y.  376; 
Field  V.  Mayor,  etc.,  6  N.  Y.  179;  and  Morton  v.  Naylor,  1  Hill, 
585, — related  to  rights  or  claims  already  in  existence  or  contracted 
for,  or  upon  which  there  was  a  present  right  of  action;  and  n» 
case  is  cited,  nor  have  I  been  able  to  find  any,  where  a  contract 
like  the  one  under  consideration  hafl  been  held  to  work  an  equi- 
table assignment  of  future  earnings.  The  promise  in  the  case  at 
bar  does  not  imply  a  community  of  interest  between  {riromisor  and 
promisee  in  the  future  earnings,  so  that  the  court,  in  the  exercise 
of  its  equitable  powers,  is  called  upon  to  take  into  its  possession  and 
control,  by  means  of  a  receiver,  the  after-acquired  property  of  the 
promisor. 

I  think  the  motion  for  injunction  and  receiver  was  jwoperly  de- 
nied, and  that  the  order  should  be  a£Qrmed,  with  f  10  costs  and  dis- 
bursements.   All  concur. 
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LEYOR  ▼.  SETTER  et  al. 

(Sat)rem«  Court,  Special  Tern,  New  Toi*  Cotmty.    Stercb,  19bl.) 

1.  BANKHnPTCT— Void  Jdoomekt— Action  to  Skt  Aside. 

Under  bankruptcy  Act  {  67,  clause  "(,"  a  proTlso  enacting  that  aB 
lerles,  jodgzuents,  or  other  liens  obtained  throngh  legal  proceedings 
agaloBt  an  InoolveBt  within  four  months  b^ore  the  flUng  ot  a  petition  in 
bankruptcy  ataU  be  void  if  tbe  debtor  Is  adjud,ged  «  bankrupt,  where 
attaching  creditors  of  a  Qrm  recover  Jadgneot  against  it  within  four 
months  before  the  filing  of  a  petition  in  babkruptcy  agUnst  it,  the  fact 
that  the  ctherifT  sold  onder  the  eKecation,  and  distributed  the  proceeds 
before  petition  bad  been  filed,  does  not  bar  the  tmatee  Irom  avoiding  the 
Judgment  asd  reeoverioig  the  prooeeds. 

SL    SaiEK— iNBOLVKITGnr. 

In  order  that  a  trustee  lu  bankruptcy  may  be  able  to  avoid  a  certain 
Judgment  rendered  within  four  months  before  the  adjudication  in  bank- 
mptcf.  he  must  show  that  at  tiie  time  the  Judgment  was  rebdersd  the 
aggregate  of  the  property  of  the  firm  and  the  individBal  membas  Idtereof 
was  not  at  m.  fair  valuation  sufficleort  to  pay  tbeir  d^ts. 
t.  Sauk. 

The  fact  that  a  firm  suffered  Judgment,  and  that  it  was  partially  satis- 
fied. Is  not  ot  itself  proof  of  insolvency  within  the  bankrupt  act,  so  as  to 
authorize  the  setting  aside  of  the  Judgment  because  obtained  within  four 
mcmtJbs  of  adjudication  in  bankruptcy. 

4>  Baub— EvioKKCB. 

An  amended  petition  In  bankruptcy  against  a  flm  charged  as  the 
particular  act  of  bankruptcy  the  recovery  of  a  Judgment  against  the 
firm,  and  its  partial  satisfaction  by  executioa  within  four  months  from  the 
adjudication  in  bajaknqHcy,  and  ait  a  time  when  the  firm  and  tbe  Individ- 
ual members  were  insolvent.  Tbe  allegations  of  the  petition  were  not 
denied,  and  the  adjudication  reciting  the  default  followed  tbe  petition, 
and  adjudged  bankruptcy  "accordingly."  fleW,  that  there  was  sufficient 
proof  of  tbe  insolvency  of  the  firm,  within  the  meaaing  of  ttie  bai&ruptcy 
act,  at  the  time  the  Judgment  was  suffered. 

Action  bjr  Harry  Levor,  trustee  in  bankruptcy,  against  Henry  W. 
8eiter  and  others.    Judgment  for  plaintifE. 

Hayes  &  Bittermaa,  for  plaintiff. 
Zeller  &  Miehling,  for  defendants. 

LEVENTBITT,  J.  On  the  20th  of  November,  1899,  a  petition  Id 
involnntaiy  bankruptcy  was  filed  against  a  co-partnership  conust- 
ing  of  one  Blair  and  others.  On  the  22d  of  3farch,  1900,  an  ad- 
judication was  had  declaring  them  bankrupts.  Witliia  four  months 
of  the  filing  of  the  petition,  to  wit,  on  the  &th  of  October,  1899,  the 
defendants  recovered  a  judgment  against  tbe  co-partnership.  Exe- 
cution was  issued,  and  under  it  property  preriously  levied  upon  un- 
der an  attachment  was  sold,  and  the  proceeds  realized  were  paid  over 
to  the  defendants.  The  complaint,  in  addition  to  the  facts  stated, 
and  the  necessary  formal  allegations,  also  avers  insolvency  of  the 
co-partnership  at  the  time  of  the  entry  of  the  judgment  and  of  the 
levy  and  sale,  and  that  the  defendants  had  knowledge  thereof.  The 
answer  denies  these  allegations.  The  plaintiff  rested,  after  putting 
in  evidence  tbe  original  and  the  amended  petitions  in  bankruptcy, 
the  adjudication,  the  order  appointing  the  trustee  and  approving  his 
bond,  and  after  testifying  that  no  assets  had  come  into  his  posses- 
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sion.  Two  poiats  are  urged  in  opposition  to  granting  the  relief 
asked  for  in  the  complaint.  On  the  first  I  have  no  hesitancy,  in 
view  of  the  language  of  the  law  and  the  tendency  of  decided  cases, 
in  holding  that  the  payment  over  by  the  sheriff  of  the  proceeds  un- 
der the  execution  stde  before  the  institution  of  the  bankruptcy  pro- 
ceedings, although  within 'the  prescribed  four  months  of  the  act,  is 
no  bar  to  the  trustee's  rights.  In  re  Richards,  3  Am.  Bankr.  R.  145 
(D.  Q)  95  Fed.  258;  In  re  Kennev,  2  Am.  Bankr.  R.  494  (D.  C.)  95  Fed. 
427  (D.  C.)  97  Fed.  554;  In  re  Richard,  2  Am.  Bankr.  R.  506  (D.  C.) 
94  Fed.  633;  Bankruptcy  Act,  §  67,  cl.  "f,"  proviso.  On  the  second 
point  I  hold  with  the  defendants  that  proof  of  insolvency  at  the 
time  the  lien  was  obtained  should  be  made,  but  at  the  same  time  I 
am  of  the  opinion  that  such  proof  is  in  the  case.  The  material  part 
of  section  67,  cl.  "f,"  reads: 

"That  all  levies,  judgments,  attachments,  or  other  liens  obtained  tbrongb 
legal  proceedings  against  a  person  who  is  insolvent,  at  any  time  within  foar 
months  prior  to  the  filing  of  a  petition  in  bankruptcy  against  blm,  shall  be 
nuU  and  void  in  case  he  is  adjudged  a  bankrupt" 

Insolvency  is  defined  under  the  act  as  follows  (section  1,  defini- 
tion 15): 

"A  person  shall  be  deemed  Insolvent  within  the  provisions  of  this  act  when- 
ever the  aggregate  of  his  property  •  •  ♦  shall  not,  at  a  fair  valuation,  be 
sufficient  in  amount  to  pay  his  debts." 

Under  section  3  certain  acts  are  declared  ipso  facto  to  be  acts  of 
bankruptcy,  but  merely  suffering  a  judgment  to  be  entered  is  not 
one  of  them,  and,  were  there  nothing  further  in  the  proof  than  the 
fact  of  the  recovery  within  four  months  of  the  filing  of  the  petition, 
I  should  be  disposed  to  find  for  the  defendants.  The  present  act  is 
quite  different  in  this  respect  from  the  former  one,  judicial  construc- 
tion of  which  established  insolvency  to  be,  in  effect,  inability  to  meet 
debts  as  they  matured.  Coll.  Bankr.  45.  Now,  there  must  be  proof 
that  the  aggregate  of  the  property  was  insufflcient,  at  a  fair  valua- 
tion, to  pay  the  bankrupts'  debts.  "It  must  appear  that  the  person 
whose  property  is  subject  to  the  lien  was  insolvent  at  the  time  of 
the  creation  of  the  lien."  Coll.  Bankr.  434.  In  the  modem  rapid 
fluctuations  which  a  trader's  financial  fortunes  are  apt  to  undergo, 
the  occurrences  of  a  week  or  a  day  may  change  a  going  into  an  in- 
solvent concern.  In  view  of  the  definition  accorded  to  the  term  "in- 
solvent" in  the  act,  it  would  neither  be  within  its  language  nor  in- 
tent to  hold  that  permitting  judgment  and  its  satisfaction  is  proof 
that  the  debtor  had  no  other  property  sufficient  to  pay  his  other 
debts.  Section  67;  cl.  "f,"  specifically  contemplates  insolvency  at 
the  time  judgment  is  obtained  as  a  condition  precedent  to  vacatur 
upon  a  subsequent  adjudication  of  bankruptcy.  Four  months  is 
fixed  as  the  period  within  which  a  judgment  may  be  nullified  or 
avoided,  but  not  as  the  period  within  which  insolvency  is  necessarily 
presumed.  In  re  Alexander,  4  Am.  Bankr.  R  382  (D.  C.)  102  Fed. 
464.  This  is  my  construction  of  the  insolvency  provision  of  section 
67,  cl.  "f."  But  there  is  proof  in  this  case  of  the  insolvency  at  the 
time  judgment  was  obtained.  The  amended  petition,  in  which  the 
subsequent  adjudication  of  bankruptcy  was  based,  charges  as  the 
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particular  act  of  bankruptcy  pennitting  the  recovery  and  partial 
satisfaction  by  execution  of  the  judgment  against  the  co-partnership 
at  a  time  when  it  and  its  individual  members  were  insolvent.  The 
amended  petition  was  not  pleaded  to,  and  therefore  none  of  the  facts 
alleged  therein  were  controverted.  The  adjudication  recites  the  de- 
fault, follows  the  petition,  and  adjudges  bankruptcy  "accordingly." 
I  take  this  as  sufiicient  proof  of  the  fact  of  insolvency  within  the 
langnage  and  intent  of  the  act. 
Jud^ent  for  plaintiff. 


BILIi  ▼.  NEW  YORK  EXPANDING  METAL  CO. 
(Supreme  Omirt,  Appellate  Division,  Second  Department.    April  19,  1901.) 

1.   NeOLIOBNOB — IlTDBFRNDEKT     CONTRAOTOR — LlABILITT — COXTRACTUAIi     RBLA- 
TION. 

Wbere  plaintiff,  who  was  an  employe  of  a  contractor  for  the  brickwork 
of  a  building,  was  Injured  by  falling  through  a  floor  which  had  been  laid 
by  defendant,  the  fact  that  no  contractual  relation  existed  between  plain- 
tiff and  defendant  did  not  prevent  a  recovery,  since  It  was  defendant's 
dnty  to  do  his  work  so  as  not  to  be  a  sourct^  of  danger  to  others  lawfully 
engaged  In  working  on  the  building. 

Si  Same— Floor  Scpfort— Prematobb   Rkmoval  —  LiABn.rrT  —  Evidbnob — 
Question  for  Jury. 

Plaintiff,  an  employ^  of  a  contractor  for  the  brickwork  of  a  building, 
was  Injured  by  falling  through  a  floor  laid  by  defendant,  an  Independent 
contractor.  The  floor  was  made  by  building  a  temporary  support,  over 
which  was  stretched  a  wire  netting  of  expanding  metal  on  which  a  layer 
of  cement  was  placed,  and  the  set  of  the  concrete  and  the  expanding  of 
tbe  metal  formed  a  solid  floor,  after  which  the  temporary  support  conld 
be  removed.  The  temporary  support  was  partly  removed  before  the  con- 
crete had  set  There  were  three  sets  of  men  working  on  the  building, — 
the  employes  of  the  owner,  the  bricklayers,  and  defendant's  employes. 
The  general  foreman  for  the  owner  testlfled  that  a  part  of  the  floor  sup- 
port was  removed  the  day  after  the  concrete  was  laid,  and  that  defend- 
ant's foreman  came  with  a  wagon  for  that  purpose.  No  workmen  other 
than  defendant's  bad  any  concern  with  the  flooring,  and  It  was  customary 
for  tbe  support  to  be  removed  by  the  contractor  who  made  the  floor.  De- 
fendant's foreman  testlfled  that  he  did  not  remove  the  support,  or  order 
It  removed,  but  that  he  was  absent  from  the  building  Ave  or  six  days 
Before  the  accident  Held,  that  the  evidence  was  sufficient  to  Justify 
submitting  the  question  whether  the  support  was  removed  by  defendant 
to  the  Jury. 

t,  Sakb — Neoi.ioence — Ordinart  Care. 

Defendant  made  a  floor  by  building  a  temporary  support  over  which  was 
stretched  a  wire  netting  of  expanding  metal,  on  which  was  laid  a  layer 
of  cement,  and  from  the  setting  of  the  concrete  and  the  expanding  of  the 
metal  a  solid  floor  was  formed.  Before  the  concrete  had  set  defendant 
removed  a  part  of  the  temporary  support  The  floor  looked  solid,  <md 
the  testimony  as  to  whether  the  door  was  barricaded  so  as  to  warn  any  one 
not  to  go  on  the  floor  was  conflicting.  Six  days  after  the  concrete'  was 
laid,  plaintiff,  an  employ^  of  another  contractor,  was  Injured  by  falling 
through  the  floor.  On  the  day  the  concrete  was  laid,  plaintiff  obtained 
permission  to  go  on  the  floor  to  build  a  scaffold,  and  there  was  no  evi- 
dence that  he  bad  any  knowledge  of  any  change  In  the  support  Held, 
that  the  question  of  defendant's  negligence  was  for  tbe  Jiiry. 

4,    BaMB— COHTRIBUTORY   NeOLIOENCE. 

Plaintiff  was  not  guilty  of  contributory  negligence,  a«  a  matter  of  law. 
In  going  on  tbe  floor. 
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Appeal  from  trial  term,  Kings  county. 

Action  by  Frederick  Bill  against  the  New  York  ExpaJKHng  Metal 
Gmnpany.  From  a  judgment  in  favor  of  plaintiff,  and  ^<hb  an 
order  denying  a  new  tri^,  defondant  appeals.    AfBrmed. 

Argued  be«»Pe  eO€HI>B[fG3a,  P-  J-,  «»*  WOODWAMX,  SIBSCe- 
BEBO,  JENKS,  and  SEWELL,  JJ. 

Arttmr'  0.  Plalmer  fFrancift  C.  Heed,  on  the  bri^,  «W  ainN^t^t. 
Isaac  N.  Kapper,  for  respondent 

JENKS,  J.  The  plaintiff,  who  was  the  servant  of  a  contractor 
for  the  brickwork  of  a  building,  went  into  a  room  thereof  where 
the  defendant,  an  independent  contractor,  was  laying  a  floor,  fell 
through  the  floor,  and  suffered  an  injury.  The  fact  that  there  was 
no  contract  relation  between  plaintiff  and  defendant  did'  not  de- 
prive the  former  of  a  cause  of  action,  for  there  was  an  obligation 
upon  the  defendant  to  exercise  due  care  while  doing  its  work  if  it 
might  otherwise  be  a  source  of  danger  to  th«  plaintiff  while  law- 
ful^ engaged  in  his  own  work  upon  the  building.  Wittenberg;  r. 
Seitz,  8  App.  Div.  439,  40  N.  Y.  Stipp.  89®;  Reilly  v.  Construction 
Ca,  83  Han,  196,  31  N.  Y.  Snppi,  618;  Id.,  3  App.  Div.  363,  39  N. 
Y.  Supp.  485.  The  defendant's  method  was  to  lay  dM^n  a  ttAae 
floor  of  weodea  beams  or  sapports,  theH'  over  this  a  net  wiria^ 
of  expanding  metal,  and  then  a  layer  of  concrete  or  cement.  After 
a  few  days,  the  cement  hardens,  and  then  the  strength  developed 
by  the  combination  of  the  "aet"  concrete  and  the  steel  o*  th«  ex- 
panding metal  makes  the  floor  fit  for  u«e.  The  defendant  befan 
to  lay  this  floor  about  a  week  before  the  accidient,  but  had  laid 
the  finish,  coat  of  cement  such  a  short  time  before  that  the  cement 
had  not  become  hardened  or  "aet"  at  the  time  the  aecident  hap- 
pened. The  fialse  flooring  is  a  temporary  support,  which  i&  taken 
away  when  the  cement  becomes  hardened.  Before  tiiie  accid<ent 
(according  to  one  witness,  the  day  before)  a  part  of  this  talaa  floor 
had  been  rauovedi.  On  the  day  of  the  accident  there  was  pre- 
sented, then,  to  the  eye  of  the  plaintiff,  the  floor  of  the  room,  ap- 
parently finished.  That  a' part  of  this  temporary  support  had  been 
taken  away  was  not  apparent  to  him,  inasmuch  as  the  false  floor 
was  entirely  beneath  the  surface  of  tlie  floor,  tmd  the  r^noval  had 
been  made  from  the  room  or  cellar  below.  It  is  conceded'  that 
the  accident  was  due  to  the  fact  that  the  part  of  the  false  floor 
had  been  improperiy  and  prematurely  taken  away,  so  as  to  weaken 
the  floor  before  it  had  hardened^  and  had  thereby  become  usable. 
The  learned  counsel  for  the  defen4lant  contends  that  there  was  not 
evidence  sufllclent  to  submit  the  question  to  the  jury  whether  this 
had  been  removed  by  the  defendant.  The  witness  Neild,  an  emplby^ 
of  the  owner  of  the  building,  testified  that  he  saw  "one  of  the 
men  of  the  defendant  taking  oat  the  centers^'  (i.  &  »  part  of  the 
false  floor),  but  ow  cross-examinatiob  sbowied'  he  dfid  not  8p«ak 
from  positive-  knowledge,  but  upon  the  inferetjce  that  none  other 
would  do  this  thing.  Hart,  the  general  foreman  of  I3i.e  laborers 
emploj^d-  by  the  owner  of  the  buildina  testifies  that  (me-half  of 
the  centers  or  supports  were  taken  out  the  morndngj  afitao  tke^  ce- 


ment  was  pat  in,  and  tbat  "the  foreiBftn"  came  there  viQi  a  man 
and  a  wagen  fbr  that  parpose.  It-  i^pears  that  there  \vere  three 
«et»  of  ine»  at  woi^  about  the  buiMing>  naraefy^  the  lahorera  for 
the  owner  of  the  bailding,  the  hrJcWayere  employed  by  the  plain- 
tifTs  master,  and  the  employes  iyt  the  defendant.  Haart  farther 
testifies  that  the  centers,  or  a  part  thereof,  were  tahen  oat  the  day 
after  the  floor  was  laid;  that  '4hey"  came  there  with  a  wag^n;  that 
he  had  to  get  the  key;  that  3ie  gate  was  locked;  and  that  none 
-c'oald  come  in  except  the  people  tbat  itad  anthority  from  the  Man- 
hattan CJorapany  to  do  it,  as  there  were  strict  ordlers  for  none  to 
interfere  with  any  work  there.  Fnrther,  it  arppeara  that  two  of 
these  three  gangs  of  men  had  bo  ooncem  with  the  fhlse  flooi4ngf, 
while  the  removal  was  net  like  unto  the  shrfting  of  some  detached 
object  from  one  place  to  another,  hot,  as  one  ^nees  testified;  re- 
quired the  t-aking  oat,  from  wall  to  waPl>,  of  one  section  of  a  false 
floor,  which  consisted*  of  four  joists,  amd  which  had  been  set  in  by 
earpentry.  It  also  aj^eara  that  after  a  time  ttie  defendant  always 
removed  the  ftilse  floor  as  a  detafi  of'  its  work>  and  no  reason  i» 
given  or  explanation  ofTered  why  any  other  person  shoald  gein 
access  to  tiiia  locked-np  room  in  order  to  cut  away  certain  beams 
in  the  ceiling  thereof.  To  meet  this,  the  defendant  called  ^»aw, 
foreman  of  the  Manhattan  Concrete  Company,  associated  with  the 
defendant  in  the  doing  of  the  work,  who  testified  that  h«  had  neirer 
ordered  that  the  false  flooring  should  be  takes  out,  and  had  never 
taken  it  out  himself,  or  allowed  it  to  be  taken  out  with  hss'  kaiowl- 
edge>  But  it  appeared  that  he  had  not  been  preseaft  during  the 
time  intervening  five  or  six  days  before  the  accident  and  the  day 
after  it.  Simpson,  who  had  pat  in-  the  false  dooi>nig>  testifliad  that 
be  had  been  working  for  Sbiaw  elsewhere,  and  had  been  sent  to 
one  Aschbinder, — Aschbinder  St  Sham, — and  that  he  had  been  sent 
over  to  one  Bell,  who  waa  there  at  the  time  the  floor  had  been 
put  in.  Neither  Aschjbinder  mcnr  Bell  appeared  as  witnesses  in  the 
case.  The  testimony  of  this  interested  witness  did  not  change  the 
situation.  Diere  was  a  fair  question  for  the  jury,  and  the  finding 
by  it  that  the  removal  of  the  false  flooring,  a  temporary  pact  of 
the  work  of  construction,  was  done  by  the  defendant,  was  an  in- 
ference justified  by  the  facts  presented.  It  does  not  appear  that 
any  motion  was  made  at  any  time  to  dismiss  the  case  upon  the 
failure  of  proof  in  this  respect.  Among  the  caseS'  that  present 
somewhat  similar  questions  are  Goldseth  t.  Carlin,  19'  App,  Div. 
588,  46  N.  Y.  Supp.  357;  Dohn  v.  Dawson,  90  Hun,  271,  35  N.  Y. 
Supp,  984;  Fisher  v.  Rankin,  78  Hun,  407,  29  N.  Y.  Supp.  143, 
affirmed  in  149.  N.  Y.  579,  43  N.  E.  987.  If  this  pert  at  the  fake 
flooring  was  prematurely  removed  by  the  defendant,  did  the  de- 
fendant, by  omitting  any  precaution,  faily  under  the  circutastaBces, 
in  its- obligation  to  exercise  due  care?  libe  manager  of  the.  defend- 
ant testified  that  they,  never  permitted  traffic  oven  the  floor  when 
the  false  floor  was  under  it,  and  tlmt  as  qjiink  ae  it  was  done — in 
large  jobs — it  was  the  universal  rule  to  put  up  danger  signs,  or  i» 
some  way  to  barricade  it  Shaw,  the  foreman,  said  that  it  was 
proper  to- heep>  the  fioor  barricaded  until  the  room  was  finally  done. 
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There  was  the  positive  testimony  by  the  plaintiff  and  his  witnesses 
that  there  were  neither  barricades  nor  danger  signals,  but,  on  the 
contrary,  that  there  was  an  open  door  of  invitation  from  the  hall- 
way into  the  room,  which  thus  presented  its  final  surface.  There 
was  testimony  by  defendant's  witness  Shaw  that  when  he  left  the 
work — ^which  was,  however,  six  days  before  the  accident — there  was 
a  crossfoot  in  front  of  the  open  doorway;  and  there  was  testi- 
mony of  Berquist,  the  superintendent,  that  this  barrier  remained 
until  after  the  accident.  But  this  merely  presented  a  <)nestion  for 
the  jury.  The  plaintiff  testified  that  he  had  to  go  into  the  room 
in  order  to  build  up  a  window  from  which  bricks  had  been  taken 
in  order  to  let  out  machinery;  that  he  bad  to  finish  some  work 
therein, — ^joining  the  old  and  the  new, — and  there  was  no  other 
place  for  doing  the  work.  It  could  not  be  said  as  matter  of  law 
that  the  plaintiff  was  chargeable  with  want  of  ordinary  care  in 
entering  through  this  open  door  upon  this  apparently  completed 
floor,  which,  according  to  some  of  the  witnesses,  afforded  the  only 
access  to  his  work.  There  is  also  evidence  which  warranted  the 
jury  to  find  that  the  plaintiff,  on  the  day  when  the  concrete  was 
first  laid,  had  asked  and  had  obtained  leave  of  Shaw,  the  foreman 
of  the  defendant,  to  go  on  the  floor  to  put  a  scaffold  there,  and 
that  with  such  permission  he  and  his  fellow  workmen  then  went  in 
there,  and  put  up  the  scaffolding.  No  evidence  is  offered  that  the 
plaintiff  knew,  and  none  to  make  him  chargeable  with  knowledge, 
that  after  this  time  a  part  of  the  support  of  the  floor  had  been 
removed,  so  as  to  make  it  a  pitfall  or  a  trap.  I  find  no  merit  in 
the  exceptions  taken. 
Ihe  judgment  and  order  must  be  afSrmed,  with  costs.    All  conenr. 


STINES  V.  METROPOLITAN  ST.  RT.  OO. 

(Supreme  Court,  Appellate  Term.    April  16,  1901.) 

SiBBST  RAn/BOADB— Neouoencb — Injubt  ~to  Man  Crossiko  Tback. 

Plaintiff's  van  was  damaged  by  the  defendant's  car.  Tbe  car  was 
standing  stiU  about  40  feet  from  the  crossing  when  the  driver  started  to 
cross  the  tracks,  and  when  the  horses  were  on  the  track  the  motormaa 
started  the  car,  which  struck  the  van  near  the  rear  end.  Two  witnesses 
testified  that  the  car  started  about  170  feet  from  the  crossing,  and  did 
not  stop  again.  BeUt  sufficient  proof  of  defendant's  negligence  and  plain- 
tiff's freedom  from  contributory  negligence  to  support  a  verdict  for  plaln- 
'  tiff. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Ninth  dis- 
trict. 

Action  by  Bert  P.  Stines  against  the  Metropolitan  Street-Railwav 
CJompany  for  damages  to  plaintiff's  van.  Prom  a  judgment  in  favor 
of  the  plaintiff,  defendant  appeals.    AflBrmed. 

Argued  before  BISGHOFF,  P.  J.,  and  GLABEIE  and  LBVEN- 
TRITT,  JJ. 

G.  Glenn  Worden  and  James  B.  Tarruthers,  for  appellant 
Joseph  G.  Williamson,  for  respondent. 
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BISCHOFF,  P.  J.  We  are  asked  to  reverse  this  judgment  upon 
the  ground  that  the  issue  as  to  the  defendant's  negligence  and  the 
plaintiff's  driver's  freedom  from  contributory  negligence  was  deter- 
mined by  the  jury  contrary  to  the  weight  of  the  evidence.  The 
action  was  for  damages  sustained  through  a  collision  between  the 
defendant's  car  and  the  plaintiff's  van  at  Lexington  avenue  and 
106th  street.  According  to  the  testimony  of  the  driver  of  the  van, 
corroborated  by  his  companion,  he  approached  Lexington  avenue 
from  the  west,  stopped  for  the  passing  of  a  car  on  the  west  track, 
and,  observing  the  car  in  question  at  a  standstill  on  the  east  track, 
some  40  feet  away,  he  proceeded  to  cross;  but  when  his  horses 
were  upon  the  east  track  the  car  was  started  by  the  motorman, 
who  was  looking  towards  the  rear,  and  the  collision  occurred,  despite 
the  driver's  endeavors  to  escape.'  It  appears  from  the  evidence  that 
the  driver's  view  was  not  obscured  at  all  by  the  car  which  had 
passed  him,  and  to  bold  that  the  contrary  was  the  fact,  as  claimed 
by  the  appellant,  would  involve  a  disregard  of  the  direct  proof. 
!No  evidence  was  given  for  the  defendant,  but  two  other  witnesses, 
called  for  the  plaintiff,  testified  that  the  car  had  started  from  a 
point  just  above  105th  street,  some  170  feet  from  the  place  of  cross- 
ing, and  did  not  stop  again;  but,  if  the  jury  were  bound  to  take 
this  as  the  fact,  there  still  remains  the  driver's  clear  statement 
that  when  his  horses  were  crossing  the  tracks  the  car  was  at  a  stand- 
still, and  his  mistake  in  the  distance  would  not  amount  to  a  mis- 
statement of  that  fact.  The  car  struck  the  rear  of  the  wagon,  and 
it  is  quite  conceivable  that  it  had  proceeded  for  100  feet  and  more 
while  the  wagon  was  crossing  the  track;  or,  on  the  other  hand, 
the  jury  might  have  inferred  that  the  car  was  going  very  slowly 
when  the  plaintiff  thought  it  was  at  rest.  In  either  aspect  the 
driver's  attempt  to  cross  was  by  no  means  an  unreasonable  or  rash 
act,  and  the  collision  could  readily  be  deemed  to  have  occurred 
through  the  sole  negligence  of  the  defendant's  motorman  in  start- 
ing the  car,  or  in  materially  increasing  its  speed,  without  looking 
for  what  was  before  him. 

We  conclude  that  the  verdict  was  amply  supported  by  the  evi- 
dence, and  that  the  judgment  should  be  affirmed,  with  costs.  All 
concur. 


(94  Misc.  Bep.  627.) 

BBRNET  V.   MARKS. 

(Supreme  Court,  Appellate  Term.    April  22,  1001.) 

CONVKRSIOM— WaGEB. 

Where  plaintiff  wagered  a  ring  on  the  weight  of  a  certain  diamond, 
which  wag  to  be  weighed  In  the  presence  of  the  parties  after  notice,  con- 
version for  the  ring  will  lie  against  the  party  to  the  bet  who  obtained 
possession  of  it  without  giving  plaintiff  any  notice  of  the  weighing  of  the 
diamond,  since  there  was  a  deviation  from  the  agreement  whereby  defend- 
ant was  to  get  possession  of  the  cbatteL 

Appeal  from  municipal  court,  borough  of  Majiliattan,  Fourth  dis- 
trict. ■""■ 
eON.Y.S.— 68                                                       '^  * 
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Action  bj  Louis  A.  Beraey  a^adnst  William  L.  Maras.  From  a 
judgment  of  the  Ifew  York  moBlcipel  court  la  favor  of  plaintiff, 
defendant  appeals.    AfSrined. 

Argued  before  BISCBOFF,  P.  J.,  and  GLABKE  aad  LBVEN- 
TEITT,  JJ. 

Frederick  W.  Block,  tor  appellant 
Abram  6.  JaflBer,  for  respondent. 

BIfiCBOFF,  P.  J.  Thifl  action  is  for  the  eonversion  of  a  riag, 
wiiick  had  been  deposited  by  the  plaintiff  with  a  staketaoldef  aa  se- 
curity for  a  wager  of  |109  made  by  him  wKh  the  defendant  touch- 
ing tiie  aasomed  weight  of  a  certain  diamond  owned  by  the  latter. 
The  terms  of  tiie  wager  incloded  the  weighing  «C  the  diainend  in 
the  presence  of  the  parties,  on  notice,  and  the  proof  for  the  plaintiff 
was  that  he  bad  received  no  notice  whatever  nor  any  opportunity 
of  paying  his  bet,  and  that  his  d^eat  was  brought  home  to  him 
flrst  through  what  he  could  infer  when  his  ring  came  to  view  npon 
defendant's  hand.  The  isaiie  as  to  vrhether  the  plaintiff  was  given 
notice,  aceovding  to  the  agreement,  was  presented  upon  conflicting 
testimony,  but  ^re  is  no  ground  for  car  disturbing  the  resoit  upon 
the  facts;  and  the  finding  that  thwe  was  no  notice  aoppertB  the 
cause  of  action  for  conversion,  since  the  deHeadant's  possession  is 
thus  disclosed  to  have  been  obtained  through  a  delivery  by  the 
stakeholder  in  disregard  of  the  agreed  limits  of  his  authority,  with 
the  result  that  no  title  passed.  Hodge  v.  Sexton,  1  Hun,  576.  We 
are  not  called  upon  to  say  whether  the  a^dlant  is  correct  in  his 
contention  that  property  lost  at  play  mmt  be  recovered,  if  at  all, 
in  an  action  for  the  return  of  the  specific  thing  lost,  for  here  there 
was  a  deviaition  from  the  agceeaient  whereby  the  deiyendant  was 
to  get  possession  of  tlie  chattel,  and  an  action  for  coaversion  lies, 
upon  genotd  principles,  without  resort  to  the  statute  applicable  to 
gaming. 

The  jodigment  should  be  affirmed,  with  costs.    All  coaear. 


In  re  CITY  OP  NEW  YORK. 

In  re  BOOSS. 

(Bnpreme  Oourt,  Appellat*  DMaion,  First  DeiHirtmenl    April  19,  1901.) 

Tide  Lands— Ripabiajt  Owners— DasTRDCTiou  of  EAeEKEirr — Compensation. 
Under  the  Dongan  Charter  1686,  J  14,  xlvlng  the  city  of  New  York  au- 
thority to  build  on  or  make  use  of  tide  lands,  "in  any  manner  or  way  as 
it  shall  geem  fit,"  except  to  interfere  with  navifation,  the  city  can  con- 
struct a  driveway  along  the  tideway  In  front  of  the  property  of  a  riparian 
owner  without  maldng  compensation  to  him  for  the  destructioo  of  his 
easement 

Appeal  from  oommisaioBera  of  esftimate  and  assessm^ent. 

In  the  matter  of  the  application  of  the  counsel  to  the  corporation 
of  the  city  of  New  York,  etc,  on  behalf  of  the  mayor,  etc.,  to  ac- 
quire title  to  certain  lands,  etc.,  pursuant  to  chapter  102  of  the 
Laws  of  1893,  for  a  driveway  along  the  Harlem  river,  in  the  bar- 
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o«|^  of  KasditttMi.  From  an  order  Ronflrming  fhe  report  irf  tlK 
commiMioneni  vt  CBtiuate  and  aMeasxoent,  fvedeiick  Bodoi  i^ 
peaiB.    Afllmittd. 

This  toBd  or  drlvMray  was  «on8tract«fl  under  autborlty  of  bi>  Mt  of  the 
legtalatam  «f  the  staJte  eC  New  Tork  (cbapter  102,  Laws  1803).  By  sectloB  10 
of  that  act.  It  is  orovUed,  among  other  tbtags,  tbat  no  portion  «f  the  mad 
or  driveway  shall  oe  used  for  any  oth6r  purpose  than  for  riding  by  euuestrlans 
and  dnnug  of  carrtnges,  and  all  tracks,  carts,  afid  vehicles  of  hH  kmds,  for 
the  tra&a^rtadOB  of  nerc^tMUsft  «t  fi>e(|^t  of  any  deso'llpdon,  shall  be  et- 
«lnded  tbcrcCront,  and  that  Do  street  ar  other  nill«i«y  shatl  be  (hid  donti  am  the 
driveway  ot  asy  portion  thetcof.  The  claJtnaiit,  Booas,  is  th«  owner  vt  land 
on  the  westerly  side  of  Harlem  river.  The  speedway,  as  constructed.  Is  built 
in  front  of  hlti  Umd.  It  is  constructed  partly  in  what  Is  generally  caned  the 
tld«way  of  the  Harltm  river,  a&d  parHy  over  land  under  Wxter  beyond  Tbe 
.tideway,  belonglDK  t&  tHe  cKy  of  N«w  Yurk.  ti»  eflteet  of  tttu  censtriKtlhiii  Is 
to  shut  ot  direct  access  to  some  of  the  claknant's  lots  tana  the  river,  frior 
to  tbe  coostruction,  and  when  the  speedway  was  projected,"  the  tide  ebbed 
and  flowed  In  front  ot  the  clBimant's  lanil.  ISe  inristed  hefore  the  couniis- 
sioneni  that  be  was  entitled  to  compensatloti  for  the  deetructhMi  ef  bis  ease- 
mentB  as  a  riparian  owner,  bat  the  eommlssloaera  redacted  that  daitn,  and 
made  no  allowance  ft)r  the  easements  taken.  The  ppssent  apyeai  involved 
only  the  question  of  bis  right  t6  such  compensation. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BUMSEY,  MeLAUGB- 
UH,  aad  PA'tTERSON,  JJ. 

Henry  Grange,  for  appellant. 
Theodore  Connoly,  for  respondent. 

PATTEB60N,  J.  The  fippel1«aiit'6  Claim  to  compensation  for  the 
de«tnictioD  of  eaaenaentb  appnrte»ant  to  hia  pt^operty  ie  o&e  resting 
altogether  ia  private  rigtt,  and  doss  not  grotv,  as  seems  to  be  ar- 
gued, out  of  any  pslation  of  tbe  pablte  to  the  actton  of  the  city 
ia  bailing  upon  Sie  tideway.  He  claitna  as  ownet*  of  nplanid  prop- 
erty, to  which  certain  riparian  rights  arc  att^cbe4.  Those  rights  . 
are  strictly  in  the  nature  of  easementik  It  i»  uniucesBary  to  coa^ 
aider  their  particular  character  or  extent.  It  has  been  definitely 
settled  that  whatever  68800161148  a  .riparian  owner  of  lasda  oA  the 
west  bank  of  the  Harlem  riVBr  on  Manhattan  teland  may  have  are 
subject  to  extinguishment  or  destruction,  without  eompensation, 
by  the  city  of  New  York,  exerdsing  such  superior  rights  as  belong 
to  it  as  owner  of  the  tideway;  that  is,  the  land  under  water,  be* 
tweea  high  and  low  water  mark.  Mayor,  etc.,  v.  Hart,  99  N.  Y. 
443;  Bftge  T.  City  of  New  York,  154  N.  Y.  «1,  47  N.  £.  lOde,  38 
L.  R.  A.  606;  Jarvia  V.  Lynch,  15T  N.  Y.  445,  52  N.  B,  837.  It  would 
be  a  useiesB  task  to  ro'examime  ail  tbe  jadicial  decisions  bearing 
upon  this  subject.  It  is  mlBcient  to  point  out  again  that  the  right 
and  title  of  the  city  of  New  York  to  the  tideway,  as  it  is.  called, 
distinctively  rests  npon  its  ancient  charters,  and  the  cooiftrnuitions 
thereof,  by  royal  authority,  by  acts  of  the  oolkmiol  legislatura,  and 
by  the  provisions  of  the  cooetitntions  of  the  state  of  New  York. 
Tbe  original  right  of  the  city  arises  uodtt  the  Dolman  diarter  of 
1686,  and  that  eharter  contains  the  express  provision  (Beotiob  14) 
that  the  «i<7  of  New  York  "might  at  any  time  or  ttaea  hereafter 
when  it  to  them  shall  sMm  fit  and  convenient  take  ia,  fill  and  make 
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up  and  lay  oat  all  and  singular  the  lands  and  grants  in  and  about 
tbe  said  city  and  Island  Manhattans,  and  the  same  to  build  npon 
or  make  use  of  in  any  other  manner  or  way  as  to  them  shall  seem 
fit  as  far  into  the  rivers  thereof  and  that  encompass  the  same  as 
low-water  mark  aforesaid."  The  subject  of  the  grant,  as  contained 
in  the  third  section  of  the  charter,  is:  "All  the  waste,  vacant  or 
unpatented  or  unappropriated  lands  lying  and  being  within  the  said 
city  of  New  York  and  on  Manhattan  Island  aforesaid,  extending 
originally  to  low-water  mark,  in,  by  and  through  all  parts  of  the 
said  city  of  New  York  and  Manhattan  Island."  According  to  all 
the  adjudications,  the  grant  includes '  the  tideway  on  the  Harlem 
river.  It  is  said  in  Jarvis  v.  Lynch,  157  N.  Y.  445,  52  N.  E.  657. 
referring  to  what  was  decided  in  Sage  v.  City  of  New  Yoric,  154 
N.  Y.  61,  47  N.  E.  1096,  38  L.  K.  A.  606,  that  the  upland  owner, 
deriving  title, 'as  this  plaintiff  does,  through  the  Nicolls  grant,  "took 
no  title  to  the  tideway  or  other  right  in  the  river  in  front  of  the 
upland  than  would  consist  in  those  privileges  or  easements  in- 
herent in  the  riparian  title,  and  which  might  be  held  as  against 
all  but  the  crown  as  trustee  for  the  people  at  large."  It  is  ad- 
mitted by  the  learned  counsel  for  the  appellant  in  the  present  case 
that  the  city  of  New  York  has  authority  to  fill  in  the  land  under 
water  immediately  in  front  of  the  upland  owner,  and  to  lay  out 
streets,  and  buUd  wharves  and  bulkheads,  and  thereby  to  destroy, 
without  compensation,  those  easements  or  privileges  which  the  up 
land  owner  enjoyed;  but  it  is  claimed  that,  unless  the  use  to  which 
the  land  is  appropriated  after  the  improvement  has  been  made  is 
in  some  way  connected  with  commerce,  the  upland  owner  would 
be  entitled  to  compensation  for  the  destruction  of  his  easements. 
In  other  words,  the  right  to  compensation  is  predicated,  not  npou 
the  mere  fact  of  the  extinguishment  of  the  easements,  but  upon 
the  use  to  be  made  by  the  city  of  its  property  in  the  tideway  after 
the  easements  are  taken.  It  would  seem  that,  if  the  city  has  the 
power  to  extinguish  those  easements  at  all,  they  are  inherently 
of  no  value  to  the  upland  owner;  for,  as  was  remarked  by  Judge 
Finch  in  the  Hart  Case,  supra,  they  lie  at  the  mercy  of  the  sover- 
eign.- But,  without  stopping  to  consider  further  that  suggestion, 
we  think  that  the  city's  right  to  construct  the  "driveway"  on  its 
own  land  in  front  of  the  appellant's  premises  is  incontrovertiblv 
fixed  by  the  provision  of  the  Dongan  charter,  referred  to,  giving  it 
autiiority  to  build  upon  or  make  use  of  that  land  in  "any  other  man- 
ner or  way  as  to  it  shall  seem  fit  as  far  into  the  rivers  thereof  and 
that  encompass  the  same  as  low-water  mark";  this,  of  course,  with 
the  reservation  that  no  structure  put  upon  the  land  should  inter 
fere  with  the  navigation  of  the  stream,  and  the  right  of  naviga- 
tion is  one  of  passage  for  the  public.  Although  it  has  often  been 
said  that  lie  ownership  of  the  tideway  was  of  private  right  in  the 
crown  prior  to  1686,  yet  it  has  been  decided  by  ultimate  authoritr 
In  the  cases  above  cited  that  the  crown  held  as  trustee  for  the 
people  at  large.  The  scope  of  that  trusteeship,  with  its  incidents 
and  limitations,  has  never  been  fully  defined.  In  Bedlow  v.  Dn- 
Dock  Co.,  112  N.  Y.  274, 19  N.  E.  804,  2  L.  B.  A.  631,  it  is  remarked: 
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"It  has  been  sometimes  said  that  the  ownership  of  the  fee  In  snch  lands 
Sare  the  city,  as  matter  of  legal  right,  authority  to  erect  and  build  such 
structures  thereon  as  they  savr  flt  to  make.  We  are  inclined  to  think  that 
this  proposition  to  its  full  extent  cannot  be  maintained.  The  right  of  control 
over  the  navigable  waters  of  the  state  Is  a  legislative  power,  and  cannot  be 
-destroyed  by  any  authority  whatever.  The  right  of  the  people  to  use  the 
natural  public  highways  of  the  state  is  jus  publlca,  and  cannot  be  taken  away 
or  seriously  impaired  by  any  legislation  whatever." 

That  is  a  limitation  upon  the  absolute  ownership,  bnt  it  refers 
to  the  public  right,  and  there  is  nothing  in  the  proof  in  this  case 
which  shows  that  the  construction  of  tlds  driveway  in  any  manner 
interferes  with  navigation  of  the  Harlem  river.  The  driveway  is 
constructed  under  the  authority  of  the  legislature.  There  is  no 
pre-emptive  right  in  the  upland  owner.  The  improvanent  is  not 
for  the  pecuniary  benefit  of  the  city.  The  driveway  is  a  public 
work,  constructed  for  a  public  purpose,  and  it  is  indisputable  that 
authority  to  build  it  is  derived  from  the  express  terms  of  the  Don- 
gan  charter,  above  quoted.  In  most  of  the  cases  in  which  a  con- 
test has  arisen  respecting  the  right  of  the  city  in  the  tideway,  it 
has  appeared  that  the  improvement  made  by  the  city  was  one  which 
did  not  interfere  with  commerce  or  navigation,  but,  on  the  con- 
trary, tended,  directly  or  indirectly,  to  the  benefit  thereof.  All  that 
can  be  said  concerning  this  driveway  is  that  it  does  not  interfere 
with  navigation;  and,  recurring  to  the  distinction  which  is  sought 
to  be  made  between  this  case  and  those  cited,  we  fail  to  find,  after 
a  thorough  examination  of  the  authorities,  that  there  was  any  lim- 
itation whatever  upon  the  part  of  the  crown  to  make  the  grant  of 
authority  contained-  in  the  tenth  section  of  the  Dongan  charter, 
except  that  what  was  authorized  should  not  interfere  with  the  ordi- 
nary navigation  of  the  stream. 

Our  attention  has  been  called  again  to  certain  passages  in  Sir 
Matthew  Hale's  Essay,  "De  Jure  Maris,"  etc.,  concerning  navigable 
streams  and  rivers  and  ports,  but  we  do  not  find  them  applicable 
to  this  case.  The  question  here  is  not  one  of  public,  but  purely 
of  private,  right,  and  the  power  of  the  crown  to  make  a  grant 
of  land  under  water,  between  high  and  low  water  marks,  cannot 
be  challenged  or  disputed,  although  it  is  subject  to  the  implied  con- 
dition that  no  use  shall  be  made  of  the  land  which  shall  interfere 
with  the  general  right  of  navigation.  The  first  and  second  books 
of  Sir  Matthew  Hale's  treatise  do  not  attempt  to  deal  with  the 
whole  subject  of  the  power  and  authority  of  the  crown  over  what 
is  now  called  the  "tideway."  In  speaking  of  the  essay,  Mr.  Har- 
grave,  who  first  published  it  a  hundred  years  after  it  was  written, 
says: 

"The  main  and  leading  purpose  of  the  author  was  to  give  a  legal  history 
of  the  customs  from  their  earliest  Infancy  to  the  Restoration  and  for  some 
years  after.  The  first  and  second  parts  of  the  treatise,  which  concern  some 
collateral  subjects  having  affinity  to  the  ports,  and  also  to  the  ports  them- 
selves, must,  therefore,  be  considered  merely  as  preliminary  and  Introductive." 

We  have  failed  to  find  in  this  treatise,  or  in  any  other  work  of 
authority,  that  where,  prior  to  the  date  of  the  Dongan  charter, 
either  the  crown  itself,  or  a  grantee  from  the  crown,  has  built  upon 
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the  tideway  atraetveB  wiixh  do  set  interfere  with  navigiitkn,  tiiey 
hare  been  declared  Illegal  or  wrongful,  as  affecting  the  rights  of 
a  private  owixer  of  upland  in  ftont  of  which  such  structures  have 
been  built.  The  ample  terms  ot  the  te«th  section  of  the  Doi^aB 
charter  give  the  city  of  New  Tork  the  ri^t  to  baild  upon  the  tide- 
way In  the  Hartem  river.  We  cannot  assume  that  the  crown  law- 
yers by  whom  this  charter  was  prepared  did  not  know  the  extent 
of  the  royal  power,  or  authority  to  graat  it,  in  the  piecise  terms 
in  whidi  it  i»  eoucbed;  aod:  w  the  r^bta  of  the  etty  of  New  York 
have  existed,  and  toite  he<Mi  exei>eiaed.  for  215  years  andw  the 
teraw  of  that  cbari:ef,  we  ace  noit  indined  to  further  lisait  those 
rights  astS  instructed  to  do  so  by  cotttroUing  jodickbl  authwity. 

The  ocdw  appealed  from  should  be  affinned,  wiith  ooBts^    All 
oonenr. 


JABCKBJL  et  al.  v.  DAVID. 
(SupTCSOie  Oofurt,  App«Uate  Teon.    A^rll  SS,  19M.) 

L  TbiaI/ — EnoBNCB— Hatsrialitt  of  Questiok. 

Soit  was  brought  for  t%»  pvloe  of  a.  gwctxeat,  aad  dttfeodcd  om  Ibe 
grovad  ttaat  It  ww  not  aoeordlns  t»  tb»  Hl3'l«  ordered.  Flatntura  evi- 
dence tended  to-  sbow  tliat  it  was  enJered  £roni  anotber  garment  *»  a 
model,  but  defendant  testified  tbat  tt  was  ordered  from  a  fashion  plate, 
and  a  witness  for  platnttff,  who  Identified  a  garment  as  the  style  shown 
defeadaat,  was  aslied  on  rebuMal  as  to  the  oumker  of  the  style  she  se- 
lected. Beia,  tbat  the  exclmsion  of  such  evkdence  as  ivnaterM  was  not 
error,  in  the  absence  of  an  esplaination  by  cowns^  tbat  It  was  Intended  to 
Identify  the  fashion  plate  as  the  model  from  which  the  garment  was 
selected,  since  such  purpose  .was  not  apparent  from  the  evidence. 

Sl  Witnbssbs — Expert  Tbstiicont — Examination. 

Where  a  fni-rier  ts  exacained  as  witness  on  an  Issue  triating  to  the 
native  of  the  models  use^  for  garments,  It  is  not  error  te  allow  h>m  t*  be 
cross-examioed  as  to  models  of  otbor  furriery  when  sach  testimony  1* 
stated  by  the  court  to  be  only  for  the  purpose  of  testing  the  competency 
of  the  witness  as  aa  expert 

Appeal  from  municipal  court  of  city  of  New  York,  Seventh  dis- 
trict. 

Action  by  Albert  Jaeck^  and  others  against  Jennie  David  to 
recover  the  price  of  a  fur  garment  s*^  defendant.  From  a  jidg- 
ment  of  the  New  York  municipal  court  in  favor  of  defendant,  ^in- 
tiffs  appeal.    Affirmed. 

Argued  before  BISGHOFP,  P.  J.,  and  CLABKE  and  LEVEN- 
TBITT,  JJ. 

Morris  M^er,.  for  appellants. 
Moses  H.  Qrosman,  for  respondeat. 

BISCHOFP,  P.  J.    The  issue  of  fact  was  Erected  to  the  plain 
tiffs'  performance  of  their  agreement  to  make  a  fur  garmeut  for 
the  defendant  according  to  the  style  ordered  by  her,  and  this  appeal 
is  founded  upon  asserted  errors  in  rulings  upon  evidence  in  two 
instances. 
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Plaintiffs'  witness  Smith,  en  redirect  examioation^  ident^ed  a 
gannemt  as  repreflenting  tke  style  or  msdel  which  wa«  shawm  to 
the  Mmdant  when  she  gave  her  order,  aisd  iqx)B  beisg  a«k«i, 
"What  was  the  number  of  the  style  she  selected  ftt)m?"  the  ques- 
tion was  excluded  as  immaterial  and  irrelevant.  This  testinMBy 
was  offered  in  rehuttal,  evijfence  haivijig  been  gircn  bf  the  defend- 
ant that  the  model  from  which  she  gare  her  order  differed  teom 
the  garment  delivered  by  the  plaintiffs;  and  it  did  not  appear  dis- 
tinctly whether  the  model  thus  stated  to  hare  been  used  as  tte  ba- 
sis of  the  order  was  a  complete  garment  or  a  fashion  plate,  which 
last  she  testified  had  been  shown  her.  It  is  claimed  for  the  aff- 
iant that  the  purpose  of  the  qoestioa  as  to  the  style  nmnbefr  was  to 
identify  a  f&ahion  pkkte  as  the  model  from  which  the  order  ««» 
giren;  but  this  purpose  was  not  suggested  by  the  form  ef  the  ques- 
tion nor  disclosed  at  the  trial,  and,  since  the  plaiatiffs'  apparent 
proof  was  that  the  garment  itself  was  the  model,  testimony  as  to 
the  nuraibar  of  a  picture  of  the  same  modd  was  iBsmaterial,  in  the 
absence  of  some  explanation  by  counsel  as  to  the  object  oi  the  offer. 

The  remaining  point  had  to  do  with  questions  asked  tkia  same 
witness,  on  cross-examination,  based  upon  models  of  other  fnrriefs. 
The  objections  were  taken,  however,  after  ^  questioas  were  asked, 
without  a  motioB  to  strike  oat,  and  in  any  event,  siaee  the  answers 
were  within  the  sc^e  of  the  questions,  the  objectioa  wa»  addressed 
simply  to  the  discretion  of  the  court  below.  Moreover,  the  qpes- 
ticns  were  not  incompetent,  and  were  stated  by  the  court  to  bear 
only  OB  the  qualifications  of  the  witness  as  an  expert.  For  this 
purpose  tibe  inquiry  was  relevant,  and  we  must  assume  that  the  ap- 
pellants' coonsel  was  not  apprehensive  of  the  jury's  misunderstand- 
ing the  restriction,  for  he  requested  no  instnictions  to  them  npou 
the  subject. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


FEBRIS  T.  NELSON. 
(Supreme  C!oiirt,  Appellate  Division,  Second  Department.    April  19,  1961.> 

1.    EXKCDTORS  AND    ADMISISTRATDKR—TBUSTKBa— TENANTS    IN    CoMUON — RlOBT 

TO  Ski,l  Property — Liabfmty  for  Proceeds. 

Testator's  will  gave  defendant  an  undivided  Interest  in  real. estate  In 
fee,  and  an  undivided  interest  to  his  executors,  one  of  wliom  was  defend- 
ant, as  trustees  to  Iiold  in  trust  for  plalntlCC,  wttli  power  to  i^ell  tbe  prop- 
erty in  carrying  out  the  purpose  of  the  will,  and  to  surrender  the  trusts 
created  by  it.  Thereafter  the  executor  surrendered  the  trusts,  and  con- 
veyed the  undivided  Interest  in  the  property  to  plaintiff.  Subsequently, 
defendant  and  others,  as  executors  and  trustees,  and  himself  and  wife 
Individually,  sold  and  conveyed  the  property.  Held,  that  the  defendant 
was  personally  liable  for  plalntlflTs  share  of  the  proceeds  of  the  sale,  since 
the  conveyance  to  the  plaintiff  rendered  her  a  tenant  In  commou  with  d«- 
fendflnt,  and  terminated  the  right  of  tbe  latter,  as  executor,  t«  dispose 
of  the  property. 
%  Same. 

Where  an  owner  in  common  wrongfully  sells  and  conveys  the  entire 
estate,  his  co-touant  may  ratify  the  sale,  and  col'.eet  liis  "share  of  the 
proceeds  from  the  tenant  selling  the  property. 
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Appeal  from  trial  term,  Westchester  county. 

Action  by  Sarah  A.  Ferris  against  Thomas  Nelson  to  recover 
the  proceeds  of  real  estate  belonging  to  plaintiff  which  was  sold 
by  defendant.  From  a  judgment  in  faror  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

F.  A.  Ward,  for  appellant. 
D.  S.  Herrick,  for  respondent. 

WOODWARD,  J.  Ttie  plaintiff  in  this  action  is  a  sister  of  the 
defendant,  both  being  children  of  William  Nelson,  who  died  in .  ISUO, 
leaving  a  will  of  which  defendant,  George  P.  Nelson,  and  Uriah 
Hill,  Jr.,  were  the  general  executors  and  trustees.  William  Nelson, 
at  the  time  of  his  death,  was  the  owner  of  certain  real  estate  in 
the  state  of  Iowa,  described  in  the  complaint,  which  constituted 
a  part  of  his  residuary  estate.  One-eighth  of  this  was  devised  to 
the  defendant,  and  seven-eighths  to  his  executors  and  trustees  in 
tmst;  one-eighth  being  in  severalty  for  the  benefit  of  his  daughter 
Sarah  H.  Ferris,  the  plaintiff  herein,  with  power  of  appointment 
to  her.  The  executors  and  trustees  were  authorized  and  empowered 
to  sell  and  dispose  of  the  property  in  carrying  out  the  purposes 
of  the  will,  and  to  surrender  the  trusts  created  by  it.  In  1881  the 
executors  and  trustees  applied  to  the  surrogate's  court  of  West 
Chester  county  for  a  judicial  settlement  of  their  accounts  as  sucb. 
resalting  in  a  decree  of  July  27,  1883,  adjusting  and  settling  theii 
accounts,  and  specifying  the  amounts  still  remaining  in  the  hands 
of  the  executors  to  be  invested  for  the  benefit  of  the  parties  ac- 
cording to  the  provisions  of  the  will,  and  specifying  for  whose  bene- 
fit the  same  was  held.  Subse'quently,  and  on  or  about  May  11, 
1885,  the  executors  surrendered  the  trust  held  by  them  for  the 
benefit  of  the  plaintiff,  and  granted  and  conveyed  to  her  one  undi- 
vided eighth  part  of  the  lands  described  in  the  complaint,  in  fee 
simple.  It  is  plain  that  at  this  time  the  plaintiff  and  defendant 
became  tenants  in  common  in  such  lands,  each  of  them  holding 
the  fee  to  one  undivided  eighth  part,  A  further  decree  of  the  sur- 
rogate's court  directed  the  executors  and  trustees,  because  of  the 
surrender  of  the  trusts,  to  pay  to  the  plaintiff  the  capital  of  the 
trust  estate  theretofore  held  by  them  for  her  benefit  under  the  de 
cree  of  July  27,  1883.  This  last  decree  of  the  surrogate's  court 
bears  date  February  15,  1887.  In  the  month  of  April,  1893,  defend- 
ant caused  a  sale  to  be  made  of  the  lands  described  in  the  complaint, 
and  no  statement  of  the  sale  was  made  by  defendant  to  plaintiff 
until  August,  1898,  when  defendant  rendered,  in  person,  to  plain- 
tiff's attorney,  an  account,  in  which  he  acknowledged  an  indebt- 
edness to  the  plaintiff  of  |1,453.09,  offering  his  individual  check 
for  this,  and  two  other  like  amounts  for  plaintiff's  sisters.  Defend 
ant  at  the  same  time  presented  a  receipt,  drawn  by  himself,  which 
showed  that  the  payment  was  tendered  by  him  in  his  individual 
capacity,  but  the  receipt  was  not  executed,  because  plaintiff's  at- 
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tornej  refused  to  accept  the  amoont  tendered,  interest  being  reck- 
oned at  4  per  cent.  Defendant  sabseqnently  rendered  a  statement 
in  which  he  admitted  having  received  f  8,000  more  than  in  the  pte- 
vious  statement,  which  would  make  the  plaintiff's  share  f2,181.80, 
and  this  sum  is  sought  to  be  recovered  in  the  present  action.  There 
is  no  controversy  as  to  the  amount,  but  the  defendant' urges  that 
as  the  deeds  conveying  the  property  were  made  and  executed  by 
€^eorge  P.  Nelson  and  Thomas  Nelson  as  executors  of  the  last  will 
and  testament  of  William  Nelson,  deceased,  Thomas  Nelson  as  exec- 
ator  of  the  last  will  and  testament  of  William  Bufns  Nelson,  de- 
ceased, and  Thomas  Nelson  and  Caroline  L.,  his  wife,  in  their  indi- 
vidual character,  he  cannot  be  called  upon  to  answer  personally 
for  the  moneys  which  came  into  his  hands  as  such  executor.  But 
we  are  of  opinion  that  the  money  did  not  come  into  his  possession 
^^s  executor  of  the  will  of  his  fatiber.  The  plaintiff  had  a  complete 
title  to  one-eighth  of  this  property.  She  was  a  tenant  in  common 
with  the  defendant;  and  the  mere  fact  that  the  grantees  took  title 
from  him  as  executor  does  not  change  his  relation  to  the  money 
which  he  received,  and  which  belonged  to  the  plaintiff.  The  rule 
is  well  established  that  where  one  tenant  in  common  receives  all 
of  the  purchase  money,  or  takes  securities  in  his  own  name  without 
the  consent  of  the  other  tenant,  he  is  liable  to  be  treated  as  having 
appropriated  it  for  his  own  benefit,  and  becomes  liable  to  his  co- 
tenant  for  the  share  of  the  proceeds  to  which  the  latter  is  entitled. 
Knope  V.  Nunn,  81  Hun,  349,  30  N.  Y.  Supp.  896;  Id.,  151  N.  Y.  506, 
510,  45  N.  £.  940,  and  authorities  there  cited.  The  plaintiff,  under 
the  provisions  of  the  wfll  of  William  Nelson,  had  come  into  the 
ownership  of  one-eighth  part  of  this  property,  and  the  defendant 
having  disposed  of  the  same,  giving-  a  deed  acceptable  to  his  gran- 
tees, the  plaintiff  had  a  right  to  elect  to  treat  the  sale  as  having 
been  lawfully  made,  and  to  bold  the  defendant  liable  for  her  share 
•of  the  purchase  money.  To  attempt  at  this  late  day,  in  view  of  the 
previous  attitude  of  the  defendant,  to  say  that  he  is  accountable 
as  an  executor  of  the  estate  of  William  Nelson  in  dealing  with  the 
property  of  the  plaintiff,  is  not  to  be  seriously  considered.  All  his 
powers  as  an  executor,  in  so  far  as  this  plaintiff's  rights  are  con- 
cerned in  this  action,  ended  with  the  surrender  of  the  trust,  and 
the  conveyance  of  a  one-eighth  interest  in  the  lands  described  in 
the  complaint  on  May  11,  1885.  Since  that  time,  and  up  to  the  date 
of  the  sales  of  the  property  in  1893,  he  was  tenant  in  common  with 
the  plaintiff,  and  on  the  sale  of  the  property,  at  the  election  of  the 
plaintiff,  he  became  liable  to  her  for  one-eighth  of  the  purchase 
price,  with  which  the  surrogate's  court  has  no  possible  concern. 

The  judgment  appealed  from  should  be  afQrmed,  with  costs.    AU 
concur. 
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SBAMAN  ▼.  CLARKE  et  al. 
<9upe«me  ConK;  AppeNat*  DlrlidaB,  Beceod  DtvairtmeiiiL    JLprQ  U,  IBOU 

1.  Plbadins — Amendkent  ot  Answbb— DsraNaB  Chaj^skd — Statutb. 

Under  Oode  CtT.  Proc.  f  376,  providing  that  a  fln*l  Jndgment  or  decree 
ft>r  money  ii  preaiimed  to  be  paid  and  satisded  after  tibe  outptratteiii  ot  2» 
years  tnta  the  tbne  when  the  party  recareriBg  wa«  int  eaititteA  tn  a 
mandate  to  en£oic«  payment,  and  section  378,  declaring  that  a  persoa 
may  avail  himself  of  the  presmnptlon  thiu  created  under  an  allegation 
that  the  action  was  not  commenced  within  the  time  limited,  it  wna  error 
to  aBoiTf  an  answer  to  be  amended  In  an  action  on  a  Judgment  if  cbangteg 
the  allegaitloo  thct  the  conae  of  action  had  not  aconed  within  20  ywu* 
before  the  commencemeat  of  the  action,  to  an  allegation  of  payment  in 
general,  since  such  amendment  changed  the  defense,  which  la  prohibited 
by  section  723. 

&  Statotb  of  iiiKiTATioK— Time  frok  Which  Rkokostho. 

Under  Code  Gtv.  Free,  f  9^,  declaxtng  thaft  an  action  Is  ooaantBeeC 
within  any  previsloB  of  the  act,  which  limlte  the  time  fer  oofsmeneiBg  an 
action,  when  the  summouB  is  served,  the  conclusive  presumption  af  the 
payment  of  a  final  Judgment  arising  after  20  years,  as  provided  by  section 
S76,  should  he  determhied  from  the  time  the  sommons  was  served,  shice 
such  section  la  a  part  of  the  act  referred  to  IB  section  S9S. 

&   SaUB — FOKECBiOiCBB— DatFICIBNCT   JDDOMBX'P— WhKH   TtMB   BKOtKS  TO  Rc3t. 

Where  foredosuie  Judgmoit  and  sale  was  entered  in  ISTS,  birt  the 
deficiency  Judgment  was  not  entered  until  18S0,  the  20-yeax  period  of  lim- 
itation did  not  begin  to  run  until  the  Jndgment  had  been  perfected  by  the 
doeliethig  in  1880,  nndier  Code  dv.  Proc.  {  878. 

Appeal  frcHD  trial  term,  Nassau  county. 

Action  by  Albert  W.  Seaman,  as  tmstee  of  the  estate  ef  Elh*. 
Eagle,  deceased,  against  Gilbert  Clarke  aid  another,  as  executors 
of  the, will  of  David  Clarke,  deceased.  From  a  judgment  dismiss- 
ing plaintiff's  complaint  on  the  merits,  after  having  previously  di- 
rected a  judgment  in  plaintiff's  favor,  ke  appeals.    Reversed. 

Argued  before  GOODKICH,  P.  J.,  and  WOODWAED,  HIBSCH- 
BERG,  JENK8,  aad  SEWELis  JJ. 

Solomon  Keihn,  for  appellant. 

Leopold  Leo  (Bobert  P.  Orr,  on  the  brief),  for  respondentB. 

WOOiDWABD,  J.  This  action  was  begun  on  the  6tk  day  of  June, 
1900,  by  the  sarvice  oi  the  summons,  and  was  followed  by  the  com- 
I^aint,  which  was  served  on  the  26th  day  ol  July.  D^endants  an- 
swered on  the  7th  day  of  August,  1900.  The  action  was  brought 
to  recover  upon  six  judgments  for  deficiency,  aggregating  |17.- 
872.17,  entered  m  favor  of  Jabez  Hazzard,  as  trostee,  phdntifTs 
predecessor,  against  David  Clai^ke,  defendants'  testator.  'The  jvdg- 
ments  of  foreclocmre  cmd  sale  bear  date  July  5,  187f,  the  judgments 
fot-  deficiency  were  docketed  on  June  8,  188fls  and  the  inresent  action 
was  brought,  as  stated  above,  on  June  6,  1900,  or  2  days  bc<ore 
the  expiration  of  the  20  years  which,  under  the  provisions  of  sec- 
tion 376  of  the  Code  of  Civil  Procedure,  raises  the  presumption  of 
payment,  which  presumption  is  conclusive,  except  und^r  conditions 
concededly  nonexisting  in  the  case  now  before  us.  The  answer 
sets  up,  in  effect,  three  defenses. — the  statute  of  limitations  from 
the  6-months  period  to  that  of  20  years,  payment,  and  an  alleged 
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agreement  between  mortga^r  and  mortgagee  that  no  deflcieney 
judgment  was  to  be  entered.  This  latter  drfense  does  not  appear 
to  have  been  seriously  insisted  upon,  and  at  the  close  of  the  evi- 
dence the  learned  court  denied  uie  motions  of  the  defendants  to 
dismiss  the  complaint,  and  directed  a  verdict  for  the  i^aintiff  for 
the  full  amonnt  of  the  claim,  there  being  no  dispute  upon  this  point. 
The  grounds  of  deftodants'  motion  were  "that  there  is  upon  the 
evidence  a  presumption  of  payment  of  the  several  judgments  set 
up  in  the  complaint,  and  that  the  plaintiff  has  not  shown  either  a 
payment  on  account  within  the  statutory  period,  or  an  acknowledg- 
ment, such  as  is  provided  for  in  section  ST6  of  the  Ctede  of  CSvi? 
Procedure";  and  that  "the  evidence  shows  a  presentatioo  of  these 
claims  to  the  executors  and  a  rejection  of  them,  and  that  no  action 
was  brought  within  six  months,  as  provided  for  by  section  1822 
of  the  Code  of  Civil  Procedure,  and  that  ttiece  was  no  stipalatioin 
to  refer,  and  no  action  brought,  and  no  stilpulatioo  that  tite  sur- 
rogate might  determine  the  question  upon  tie  accounting."  After 
the  court  had  directed  a  verdict,  counsel  for  defendants  moved 
for  a  new  trial  upon  the  minutes,  the  court  reserving  decision  of 
this  motion.  Subsequently  the  court  directed  an  order  amending 
defendants'  answer  so  as  to  make  the  allegation  of  payment  genera! 
instead  of  being  restricted  to  the  time  of  commencement  of  the 
action,  and  vacating  the  verdict  Erected  in  favor  of  the  plaintiff, 
at  the  same  time  directing  the  clerk  of  the  court  to  enter  judgment 
in  favor  of  the  defendants  upon  the  merits,  with  costs  and  disburse- 
ments, fncltrdlng  f2,0©0  special  allowance,  on  "the  ground  that  the 
plaintiff  failed  to  prove  either  a  payment  upon  account  or  an  ac- 
knowledgment of  indebtedness  such  as  is  provided  for  in  section 
376  of  the  Code  of  Civil  Procedure  jMfior  to  the  service  of  the  an- 
swer herein,  and  upon  the  ground  that,  apon  t^e  conceded  facts, 
a  conclusive  presuraptioQ  of  payment  arose  prior  to  the  service  of 
the  defendants'  answer." 

Without  inquiring  into  the  questioB  whether  the  tri^  c«nrt,  vpon 
a  motion  for  a  new  trial,  may  go  back  and  reconsider  its  deter- 
mination of  a  motion  to  dismiss  the  complaint,  and  reoder  a  judg- 
ment absolute  in  favor  of  the  defendant  upon  the  merits,  making 
an  allowance  and  denying  the  plainflfT  an  opportunity  to  make  a 
motion  fer  a  n«w  trial,  we  will  pass  directiy  to  the  merits  of  the 
question  presmtedi  by  this  appeal.  The  leariMd  trial  couirt  has  evi- 
dently read  into  section  876  of  the  Code  af  Civil  Ppoeeduare  a  provi- 
sion new  to  the  jurispnideiice  of  this  state,  and,  if  it  has  correctly 
understood  the  law,  then  afl  that  is  neppssarv  for  a  judgment  debtor 
is  to  get  his  time  for  answering  extraided  froat  time  to  time,  vntil 
the  statutery  periml  has  expiced,  and  then,  bif  the  simple  procens 
of  an  amendment  of  bis  answer,  to  meet  his  creditor  with  a  con- 
clusive presuraptiioa  of  payment.  Section  723  of  the  Code  of  C^vU 
Proce<lure  provides  that: 

"The  court  may,  upon  the  trial,  or  at  any  other  stage  of  the  action,  before 
or  after  JudgmcBt,  In  fnrtheranee  of  Justice,  and  on  sndi  terms  as  it  deems 
)U6t,  amend  anj  process,  pleading:,  or  other  proceeding,  by  adding  or  stdkins- 
oot  the  name  oic  a  person  as  a  party,  or  by  correcting  a  mistake  In  the  name 
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of  a  party,  or  a  mistake  In  any  other  respect,  or  by  Inserting  an  allegation 
material  to  the  case;  or,  where  the  amendment  does  not  change  substantially 
the  claim  or  defense,  by  conforming  the  pleading  or  other  proceedings  to  the 
facts  proved." 

But  all  of  these  are  subject  to  the  restriction  that  they  must  be 
"ui  furtherance  of  justice,"  and  they  may  not  be  invoked  in  aid  of  a 
presumption  to  further  injustice.  The  learned  trial  court  concedes 
that  under  the  pleadings  as  they  stood,  which  alleged  that  the  cause 
of  action  stated  in  the  complaint  "did  not  accrue  within  twenty  years 
before  the  commencement  of  this  action,"  the  defendants  had  failed 
to  establish  a  defense;  but  it  seems  to  suppose  it  was  authorized  to 
amend  the  pleadings  so  as  to  make  them  conform  to  the  proof,  and 
that,  the  20  years  having  expired  before  the  defendants  made  an- 
swer, the  presumption  of  payment  was  complete  at  that  time,  and 
a  general  allegation  of  payment  would  meet  the  requirement  But 
this  clearly  changes  substantially  the  defense.  It  gives  the  defend- 
ants a  defense  where  they  had  none,  and,  what  is  more,  where  none 
was  contemplated  by  the  law;  for  the  rights  of  the  parties  are  to  be 
determined  as  of  the  day  of  tiie  commencement  of  Ihe  action.  This 
was  the  theory  of  the  pleadings.  It  was  the  theory  on  which  the 
defendants  tried  the  action;  their  contention  being  that  the  period 
of  20  years  began  to  run  from  the  entry  of  the  judgment  of  fore- 
closure and  sale  in  1879,  instead  of  from  the  time  of  the  docketing  of 
the  deficiency  judgment  in  1880.  Section  398  of  the  Code  of  Civil 
Procedure  provides  that: 

"An  action  Is  commenced  against  a  defendant  within  the  meaning  of  any 
provision  of  this  act,  which  limits  the  time  for  commencing  an  action,  when 
the  summons  Is  served  on  him." 

And  if  section  376  of  the  Code  of  Civil  Procedure,  which  is  a  part 
of  the  act  referred  to,  is  a  statute  of  limitations,  as  we  believe  it  to 
be,  there  can  be  no  question  that  the  controversy  must  be  deter- 
mined, not  as  of  the  time  of  the  answer,  but  of  the  commencement  of 
the  action.  This  view  of  the  question  is  supported  by  section  378 
of  the  Code  of  Civil  Procedure,  which  declares  that: 

"A  person  may  avail  himself  of  the  presumption  created  by  the  last  section 
but  one  [376]  under  an  allegation  that  the  action  was  not  commenced,  or  that 
the  proceeding  was  not  taken  within  the  time  therein  limited." 

He  is  not  permitted  to  plead  generally  that  the  debt  is  paid,  thus 
speaking  as  of  the  date  of  the  answer,  but  he  must  plead  that  the 
"action  was  not  commenced  •  •  •  within  the  time  therein  lim- 
ited"; and,  if  the  defendant  may  not  plead  this  in  the  first  instance, 
we  know  of  no  rule  which  would  permit  the  court  to  enlarge  his 
defense  by  amendment.  There  are  no  presumptions  in  favor  of  a 
presumption;  the  facts  from  which  a  presumption  arises  must  be 
clearly  established;  and,  if  the  plaintiff  had  a  cause  of  action 
against  the  defendants  on  the  day  that  the  summons  was  served, 
the  controversy  must  be  determined  of  that  date.  A  cause  of  action 
is  property  (Hein  v.  Davidson,  96  N.  Y.  175,  177);  and  to  take  this 
property  from  the  plaintiff  by  means  of  an  amendment  of  defendants* 
answer  in  a  manner  and  form  which  the  defendants  themselves 
could  not  have  done  in  the  first  instance  is  to  deprive  him  of  his 
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property  withont  due  process  of  law,  in  disregard  of  section  6  of 
article  1  of  the  constitution.  "Due  process  of  law"  has  been  held, 
under  the  liberal  interpretation  given  these  words  by  the  courts, 
to  protect  the  life,  liberty,  and  property  of  tlie  citizens  against  acts 
of  mere  arbitrary  persons  in  any  department  of  government  (Bert- 
holf  V.  O'Reilly,  74  N.  Y.  509,  519,  and  authority  cited);  and  there 
can  hardly  be  a  question  that  the  amendment  of  an  answer  in  the 
manner  attempted  by  the  learned  court  below  comes  within  the 
definition  of  an  arbitrary  act,  and  it  is  the  more  objectionable,  as 
it  is  done  in  aid  of  a  presumption.  If  the  court  could  amend  the 
answer  so  as  to  speak  as  of  the  time  of  the  service  of  the  answer,  it 
could  in  a  like  manner  amend  it  so  as  to  speak  as  of  the  date  of  the 
trial,  so  that  the  cause  of  action  of  the  plaintiff  might  be  defeated, 
although  he  might  have  commenced  his  action  a  year,  or  even  2 
years,  before  the  expiration  of  the  20  years,  if  the  defendant  could 
succeed  in  delaying  the  trial.  See  section  723  of  the  Code  of  Civil 
Procedure.  In  our  opinion,  the  question  is  not  whether,  at  the 
time  the  answer  was  served,  "more  than  twenty  years  had  elapsed 
from  the  time  the  plaintiff  was  first  entitled  to  a  mandate  to  enforce 
the  judgments  sued  upon,"  to  quote  the  language  of  the  learned  trial 
court,  but  whether,  at  the  time  of  the  commencement  of  the  action, 
the  20  years  had  expired.  The  learned  court  does  not  suggest  that 
such  was  the  case,  the  evidence  will  not  support  such  a  conclusion, 
and  we  are  forced  to  conclude  that  it  was  error  to  amend  the  answer 
to  conform  to  the  proofs  under  such  circumstances,  and  that  the 
only  question  proper  to  be  determined  by  the  trial  court  was  whether 
a  new  trial  should  be  granted  or  denied. 

If  we  consider  section  376  of  the  Code  of  Civil  Procedure  in  con- 
nection with  other  sections,  we  shall  discover  that  it  was  the  intent 
of  the  legislature  to  provide,  not  only  a  statute  of  limitations,  but 
one  which  should  determine  other  matters  as  well.  It  is  provided 
by  the  section  mentioned  that: 

"A  final  Judgment  or  decree  for  a  sum  of  money,  or  directing  the  payment 
of  a  snm  of  money,  heretofore  rendered  In  a  surrogate's  court  of  the  state, 
or  heretofore  or  hereafter  rendered,  in  a  court  of  record  within  the  United 
States  or  elsewhere,  or  hereafter  docketed  pursuant  to  the  provisions  of  sec- 
tion thirty  hundred  and  seventeen  of  this  act.  Is  presumed  to  be  paid  and 
satisfied,  after  the  expiration  of  twenty  years  from  the  time  when  the  party 
recovering  It  was  first  entitled  to  a  mandate  to  enforce  It" 

A  mandate,  in  practice,  is  a  judicial  command  or  precept  issued 
by  a  court  or  magistrate,  directing  the  proper  officer  to  enforce  a 
judgment,  sentence,  or  decree  (2  Bouv.  Diet.  [2d  Ed.]  117);  and  an 
execution  is  defined  by  Wait  as  a  "judicial  writ  founded  on  a  judg- 
ment obtained  in  a  civil  action,  and  issued  in  behalf  of  the  party  re- 
covering the  judgment,  for  the  purpose  of  carrying  it  into  effect" 
(4  Wait,  Prac.  p.  1).  The  same  authority  (page  2)  says  that  it  "m 
only  actual  final  judgments  that  may  be  enforced  by  execution.  A 
mere  order  for  judgment,  although  judgment  may  afterward  be  per- 
fected thereon,  wUl  not  authorize  the  issuing  of  an  execution." 
With  reference  to  a  deficiency  judgment,  it  is  evident  that  the  entry 
of  a  judgment  of  foreclosure  and  sale  would  not  authorize  the  man- 
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date  referred  to  in  section  376,  becaase,  oader  tae  frowooiu  of  aec- 
tioa  1368  of  the  Code  «if  Civil  Procedure,  k  ia  neceesarj  tbat  tbe  ex- 
ecutioB  sheold  "ejieci/y,  in  the  body  thereof,  the  sum  recov^'ed,  or 
directed  to  be  paid,  aiid  the  warn  actoallj  doe  wben  it  is  issued.*' 
These  facts  eoold  not  be  ascertained  in  the  jodgment  «f  foredosuFe 
and  sale,  and  until  tbey  are  determined  the  execatioB  cannvt  issue, 
and  we  are  forced  to  couclode,  therefore,  as  practically  admitted 
upon  tbe  trial,  that  the  20-year  period  did  aot  commence  to  run  an- 
tU  the  deAeiency  judgmeat  was  perfected,  which  was  on  the  8th  daj 
of  Jaae,  1880.    But  an  execution  upon  soch  judgment  aoaj  mot  be 
issued  after  a  period  of  5  years,  except  where  an  executicMi  was  ia- 
sued  within  that  period  and  returned  wholly  or  partly  onsajtijiified  or 
unexecuted,  or  by  rirtoe  of  an  order  oi  the  court  (section  1377); 
and  it  waa  one  of  the  purposes  of  section  376  to  provide  a  time  when 
this  discretionary  power  on  tbe  part  of  the  court  should  eease.     It 
apfiies,  in  a  like  manner,  to  foreign  judgments,  and  it  fixes  a  time 
when  they  shall  be  presamed  to  have  beeu  paid,  so  that  they  may  not 
be  sued  apon  in  our  courts.    If  tiie  section  under  consideration  had 
simfrfy  provided  in  the  lan^^^age  of  the  ordinary  statute  of  limita- 
tions, it  would  have  put  no  limit  upon  the  life  of  a  judgment,  and  the 
courts  mi^t  have  gone  on  perpetually  issuijig  executions  upon  judg- 
ments which  it  is  the  policy  of  the  state  to  limit  in  operation.    In 
Gray  v.  Seeber,  53  Hun,  611,  «  N.  Y.  8n{^.  802,  917,  affirmed  in 
(N.  Y.  App.)  23  N.  E.  120,  the  court  had  section  376  of  the  Code  of 
Civil  Procedure  under  consideration,  and  held,  after  a  review  of  the 
audiorities,  that: 

"A  statute  which  declares  that  m.  Jndsmtnt  skaU  be  condntMly  preBomed 
t*  be  yald  aai  jwMsflBd  after  the  expiratlen  at  tweaty  years  as  efiCectaally 
bats  tbe  remedy  to  enforce  It  and  as  absolutely  limits  the  time  within  which 
a  recovery  may  be  had  thereon,  as  would  a  statute  which  provided  that  no 
artlon  could  be  malDtalBed  tbereon  Bnlem  brOBght  within  ttait  time." 

The  authority  of  this  case  has  never  been  questioned,  so  far  aa  we 
are  able  to  discover.  We  are  of  opinion  that  the  legislature  con- 
templated section  376  as  a  statute  of  limitation,  and  that  the  plead- 
ing provided  by  section  378  is  the  only  one  which  may  be  availed  of 
by  the  defendants. 

It  seems  to  be  equally  clear,  as  already  pointed  out,  that  the  stat- 
ute begins  to  run  only  from  the  perfection  of  the  deficiency  judg- 
ment. Upon  this  point  the  discussion  of  the  case  of  Barnard  v. 
Onderdeok,  98  N.  Y.  158,  167,  is  instructive,  and  in  harmony  with 
the  observations  made  above.  See  Association  t.  Bead,  124  N.  Y. 
189,  194,  26  N.  E.  347. 

It  does  not  seem  to  be  necessary  to  discuss  the  K^gestion  that  the 
6-months  statute  of  limitations  has  any  relation  to  this  eonti>over8y. 
The  learned  trial  court  denied  a  motion  to  dismisB  the  complaint 
upon  the  ground  covered  by  section  1822  of  the  Code  of  Civil  Pro- 
cedure, a&d  its  subsequent  action  in  no  wise  disturbed  the  conclu- 
sion reached  upon  this  point,  which  ia  in  harmoOjy  with  McNulty 
V.  Hurd,  72  N.  Y.  518,  521,  aad  could  not  be  used,  umlei-  auv  circum- 
stances, to  sustain  the  judgment  now  on  appeal,  which  was  directed 
upon  other  grounds. 
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W«  ore  of  «pinsMi  tb&t  the  decree  of  the  surrogate  was  omeltuedTe 
apooi  the  <qnestMD  «f  the  aaooiuit  dae  on  the  judgraeats  Section  2743, 
Ck>de  Civ.  Proc.);  and  the  fact  tliat  tlie  decree  has  siace  keen  re- 
reraed  canaot  lie  taken  mitice  of  oa  this  appeal.  In  faat,  this  ^pMi- 
tion  ives  disposed  of  on  the  trial,  and  it  conid  not  he  of  nsc  in  8«p- 
port  of  the  di^neitian  whidi  the  ooact  has  nuide  of  the  question 
apon  another  point.  Bud,  if  it  may  be  coneidered  hen,  the  reversal 
is  fansed  vpaa.  the  propoeition  tluut  the  fteijUlft  failed  to  tiaavr  to  the 
sorrogate  thait  there  were,  in  fact,  jb^j  jodgments  in  exiatenae.  The 
Uaguage  »f  the  court  la: 

"Tbe  qoestioii  ii  wb«tb«r,  at  the  Hum  tfae  decree  wM  mtersd,  the<«  was 
pmof  before  the  ranrocate  idilcb  wowU  wavrinA  ttae  Andlns  ocf  the  tKlHtcaee 
«f  tboae  ludcmeatB.  That  questioB,  w«  thick,  nuiat  be  mawsred  in  tbe  a«ga- 
tlve."    In  re  <Clarke,  67  Aw-  !>!▼.  ^30.  432,  68  N.  T.  Bvpo.  243. 

If  we  aasuaie  the  jodgmenta  to  be  in  existence, — emA  the  caae  at 
tMur  afqpears  to  faave  proceeded  iiput  that  theory, — ^it  will  not  be  diiB- 
«alt  to  estahlish  this  fact  spon  the  further  hearing  which  is  directed 
before  the  sarregate,  aad  the  matter  will  be  left  where  it  was  at  the 
time  of  the  trial.  Bat  this  ia  purely  iadcleBial.  The  decree  «f  the 
sorrogiate  cotdd  give  no  new  life  to  the  jodgmenta  It  went  no  fur- 
ther tiuin  to  determine  that  no  paymenta  had  been  made  up  to  the 
time  of  the  decree.  But  the  real  iasae,  in  so  far  an  this  appecd  is 
conoerned,  is  whether  the  defendants'  answer  can  be  amended  ao  as 
to  spcsfc  as  of  the  date  of  the  answer,  instead  of  as  of  the  date  of  the 
oemmenoeiaent  of  the  action;  «nd  upon  this  point  we  are  <rf  opinion, 
aa  atareadj  stated,  thait  k  casoMt. 

Order  setting  aside  Tecdict  directed  by  tbe  court  reverasd,  aad 
jadgment  directed  fcr  the  plaintiff,  with  coats.    All  coQcnr. 


NOLL  T.  ABCHBR  PANCOAST  00. 

(Snpreme  Oomt,  Appelate  Dlrlslcm,  Second  Department.    Apiil  19;  IflOl.) 

COSFOBATIOilt— CONTiUOT  Pbbvobicbo— Ultba  Vibss'— Cokkmutiox  EsnocFiiD 
TROM  Such  Plea. 

Where  a  corporattoB,  through  one  of  Its  principal  ofitcers,  agreed  to  pay 
an  undertaker  Cor  the  suitable  burial  of  ooe  of  their  employes  wbo  had 
been  killed  while  performing  hlB  duties,  and  the  contract  was  carried  out 
tty  tbe  undertaker,  tlie  corporation  cannot  maintain  tbe  plea  of  ultra  vires 
to  defeat «  recoreTT  on  such  contract 

Appeal  from  municipal  court. 

ActicHi  by  Fred  Noll  against  the  Archer  Pancoaat  Company. 
From  a  judgment  in  favor  of  the  plaintiff,  defendant  ajppeals.  .Af- 
firmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWABD,  HIBSCH- 
BEBG,  JENKS,  and  SEWEIli,  JJ. 

Charles  M.  Whitney,  for  appellant. 
JSaU  &  Hatch,  for  respondent 

WOODWABD,  J.  On  October  14,  1900,  the  plaintfff  in  thts  ac- 
tion, an  nadertafcer,  sns  called  to  the  factory  of  tbe  defendant,  and 
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i-c^ucaicu  uy  van  xiuuuuui,  auperinieuueiii.  ui  lue  oiuu  lav^iuij,  lu 
take  charge  of  the  body  of  a  man  who  had  met  his  death  by  falling 
through  a  hatchway.  He  was  introduced  and  referred  to  several 
persons  having  official  relations  with  the  defendant  during  the  nego- 
tiation as  to  the  price  to  be  charged,  and  other  details  of  the  funeral, 
and  it  was  finally  agreed  that  he  should  be  paid  flOO  for  the  work. 
A  bill  was  presented  to  the  defendant  for  this  amount,  and  the 
figures  were  not  disputed,  but  payment  was  refused.  Upon  the  trial 
before  a  justice  of  the  municipal  court,  judgment  was  entered  for 
the  plaintiff  for  the  full  amount  of  the  claim,  with  costs.  The  de- 
fendant appeals  to  this  court,  ni^ng,  in  substance,  that  there  was 
never  any  contract  between  the  plaintiff  and  defendant,  and,  if  such 
a  contract  was  made,  it  was  outside  of  the  scope  of  the  purposes  for 
which  the  corporation  was  organized,  etc.  The  evidence  clearly  dis- 
closes that  the  plaintiff  was  sent  for  by  an  officer  of  the  corporation ; 
that  he  was  engaged  by  such  officer,  and  was  referred  to  another 
officer  to  perfect  the  details;  that  he  was  in  communication  with 
various  persons  bearing  official  relations  to  the  corporation,  and  car- 
ried on  a  portion  of  his  labors  under  the  personal  supervision  of  an 
employ^  of'  the  corporation  delegated  for  that  purpose.  The  ques- 
tion of  compensation  was  discussed  and  agreed  upon,  and  the 
amount  of  plaintiff's  claim  was  not  disputed;  but  the  defendant 
appears  to  rely  upon  the  proposition  that  no  formal  action  of  the 
corporation  was  taken,  or,  if  the  corporation  acted,  that  it  was  out- 
side of  its  authority.  This  court  has  held  that  where  a  person  en- 
ters the  business  place  of  a  corporation,  and  is  referred  by  the  per- 
son found  in  charge  of  the  office  to  some  particular  party  as  a  proper 
person  for  the  transaction  of  the  particular  business  in  hand,  the 
presumption  must  be  that  such  person  is  authorized  to  bind  the  cor- 
poration. In  Simmons  v.  Thompson,  29  App.  Div.  559,  562,  51  N. 
Y.  S.  1018,  the  court  say  that: 

"It  needs  no  citation  of  authority  to  establish  the  proposition  that  when  an 
officer  of  a  corporation,  high  in  ranlt,  is  engaged  in  the  transaction  of  the 
business  of  the  corporation  at  its  place  of  business,  the  corporation  is  bound 
by  any  agreement  that  he  malies,  which  is  apparently  within  his  authority." 

An  employ^  of  the  defendant  had  fallen  through  a  hatchway  in  the 
building  occupied  by  it  as  a  factory,  and  was  killed,  and  we  may 
assume  that  the  circumstances  were  such  as  to  raise  a  question  as 
to  the  negligence  of  the  defendant.  Under  such  conditions,  it  is 
idle  to  say  that  a  contract  for  the  burial  of  the  deceased  was  not 
within  the  apparent  authority  of  the  principal  officers  of  the  corpo- 
ration. The  doctrine  of  ultra  vires  has  nothing  to  do  with  the  inci- 
dental contracts  of  the  corporation  entered  into  for  promoting  the 
general  purposes  of  its  creation;  and  whether  the  contract  for  the 
burial  was  prompted  by  a  desire  to  mitigate  the  damages  which 
might  be  claimed  by  the  survivors  of  the  deceased  employ^,  or  was 
suggested  by  a  business  policy  calculated  to  increase  tiie  fidelity  of 
employes  to  the  interests  of  the  corporation,  or  by  a  higher  and  bet- 
ter motive,  is  of  no  importance.  The  contract  was  suggested  by  the 
corporation,  through  its  principal  officers;  it  w-as  carried  out  and 
performed  on  the  part  of  the  plaintiff;  and  the  rule  is  well  settled 
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that  the  plea  of  ultra  vires  should  not,  as  a  general  rule,  prevail, 
when  it  would  not  advance  justice,  but,  on  the  contrary,  would  pro- 
duce a  legal  wrong.  Haft  Co.  v.  Koach,  97  N.  Y.  378,  381,  and  au- 
thorities cited. 

The  judgment  appealed  from  should  be  afSrmed,  with  costs.    All 
concur. 


(34  Misc.  Rep.  58L) 

METROPOUTAN  LIFE  INS.  CO.  T.  SANBORN. 

(Supreme  (}ourt.  Appellate  Term.    April  19,  1001.) 

1.  Texporabt  Rbcbitbrs — Pbbsonal  Liabilitt  for  Kbnt. 

Defendant  was  appointed  temporary  receiver  of  a  corporation  renting 
an  office  under  a  yearly  lease  which  had  not  expired,  and  he  was  seen  in 
tbe  office  of  the  corporation  at  different  times.  The  collector  for  the 
landlord  demanded  payment  of  tbe  rent,  which  was  refused  by  the  re- 
ceiver, but  he  stated  that  he  would  make  application  to  tbe  court  for  per- 
mission to  pay  the  rent,  but  that  he  would  not  stand  in  the  way  if  tbe 
landlord  wished  to  relet  it  Beld,  that  the  receiver  was  not  personally 
liable  under  tbe  lease  for  the  time  be  occupied  tbe  office. 

a.  Samb. 

A  temporary  receiver  appointed  for  the  purpose  of  preserving  corpora- 
tion property  jpending  litigation,  and  given  no  title  thereto.  Is  not  liable 
for  rent  as  a  result  of  the  mere  taking  of  possession  of  the  premises 
rented  and  occupied  by  the  corporation. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Sixth  dis- 
trict. 

Action  for  rent  by  the  Metropolitan  Life  Insurance  Company 
against  Francis  N.  Sanborn.  From  a  judgment  in  favor  of  the 
plaintiff,  the  defendant  appeals.    Reversed. 

Argued  before  BISC^OFP,  P.  J.,  and  CLARKE  and  LEYEN- 
TKITT,  JJ. 

Frederick  H.  Sanborn,  for  appellant. 
Edwin  F.  Stern,  for  respondent. 

LEVENTRITT,  J.  The  sole  question  in  this  case  is  whether  the 
defendant  is  individually  liable.  On  November  2,  1900,  he  was  ap- 
pointed temporary  receiver  of  all  the  property  and  assets  of  the 
American  Impulse  Wheel  Company  in  voluntary  proceedings  for  dis- 
solution. The  company  occupied  certain  offices  under  a  yearly  lease 
beginning  on  May  1,  1900.  Tbe  defendant  qualified  as  temporary 
receiver  on  November  8th.  It  appears  in  evidence  that  the  prem- 
ises were  not  vacated  until  the  end  of  December;  that  the  defend- 
ant was  several  times  seen  in  the  office  of  the  company;  that  the 
plaintiff's  collector  called  on  him,  demanding  payment  of  the  rent, 
receiving  as  an  answer  that  the  defendant  could  not  pay  at  that  time, 
but  that  he  would  make  application  to  the  court  within  a  few  days 
for  permission  to  pay  over  the  rent  of  that  portion  of  the  premises 
occupied  by  certain  subtenants.  The  testimony  of  the  collector, 
who,  with  the  defendant,  was  the  only  witness  called,  also  shows 
that  the  latter  stated  that  he  did  not  know  whether  the  American 
Impulse  Wheel  Ck)mpany  would  keep  the  offices,  but  that,  in  the 
event  that  the  plaintiff  should  desire  to  relet,  he  would  not  stand  in 
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the  way.  The  order  appointing  the  defendant  receiver  merely  au- 
thorized him  to  'immediately  take  poBseasion  of  all  the  property 
and  effects,  real  and  personal,  of  every  name  and  nature,  ol  said  cor- 
poration, and  hold  and  administer  the  same  according  to  law." 
The  JQstice,  on  these  facts,  rendered  judgment  for  the  plaintiff 
against  the  defendant  individually  for  the  November  and  December 
rent  sued  for.  There  was  no  authority  for  this.  If  the  defendant 
was  liable  at  all,  he  was  liable  as  temporary  receiver  only.  It  is  to 
be  observed  that  the  action  was  not  for  the  use  and  occupation,  but 
on  the  contract  of  lease  for  a  stipulated  monthly  rental.  Tliere  is 
certainly  no  privity  of  contract  between  the  defendant  in  his  individ- 
ual capacity  and  the  lessor.  He  has  entered  into  no  contractual 
relation  with  the  plaintiff  which  would  make  him  liable  on  the  cov- 
enant to  pay  rent.  Nor  is  there  privity  of  estate.  There  is  not,  and 
could  not  be  nnder  the  facts  of  this  case,  any  relation  of  lessor  and 
lessee  between  the  plaintiff  and  the  defendant  as  an  individual. 
Not  even  in  his  representative  capacity  would  this  foUow  as  a  mat- 
ter of  course.  Ordinarily,  a  temporary  receive*  has  no  title  to  the 
property  or  assets  of  the  corporation,  but  merely  their  possessioD. 
Code,  §§  1788,  2423;  Keeney  v.  Insurance  Co.,  71  N.  Y.  401;  Decker 
V.  Gardner,  124  N.  Y.  334,  26  N.  E.  814,  ll  L.  B.  A.  480.  He  cannot 
become  liable  for  rent  from  the  mere  fact  of  taking  possession  of 
the  premises.  It  may  be  questioned  whether  a  receiver  pendente 
lite, — the  ordinary  chancery  receiver  or  mere  custodian  of  corpo- 
rate property, — in  the  absence  of  express  authority  pursuant  to 
statute  (Code,  supra),  granted  by  the  court,  conferring  upon  him 
some  or  all  of  the  powers  of  a  permanent  or  administrative  receiver, 
ever  becomes  "liable,"  in  the  strict  sense  of  that  term,  by  virtue  of 
any  privity  of  estate  arising  out  of  his  acts  in  the  course  of  the 
preservation  of  the  property.  There  is,  correctly  speaking,  no  such 
election  to  adopt  the  lease  within  a  reasonable  time,  and  thereby 
create  a  privity  of  estate,  as  in  the  case  of  a  permanent  recaver. 
having  title  to  the  corporate  assets.  Stokes  v.  Hoffman  House,  id 
App.  Div.  120,  61  N.  Y.  Supp.  821.  The  court,  in  the  exercise  of  its 
equitable  discretion,  may  deem  it  proper  to  direct  him  to  pay  the 
rent,  but,  as  said  by  Barrett,  J.,  in  the  case  just  cited,  "That  is  an 
equity  for  the  court  to  consider,  not  the  custodian."  The  case  before 
us  fails  to  disclose  that  the  temporary  receiver,  either  by  express 
authority  granted  by  the  court,  or  otherwise,  ever  became  privy  to 
the  lease.  The  order  appointing  him  was  strictly  limited  to  accord- 
ing him  possession  without  any  title,  and  it  is  very  questionable 
whether  the  defendant,  even  in  his  representative  capacity,  can  be 
held  on  a  theory  of  privity.  Certain  it  is,  however,  that  as  an  indi- 
vidual be  has  succeeded  to  nothing  belonging  to  a  corporation  still 
in  existence  and  clothed  with  its  franchise  at  the  time  this  suit  was 
brought,  and  that  no  action  on  the  covenant  to  pay  rent  will  lie 
against  him  individually  on  a  lease  to  which  he  was  neitho'  privy 
nor  party.  The  only  possible  theory  on  which  the  defendant  coold 
be  personally  liable  would  be  in  the  event  that  he  had  been  guilty 
of  some  neglect  or  misconduct,  or  that  he  had  contracted  in  execs 
of  bis  authority,  or  had  assumed  to  enter  into  «&  obligation  in  his 
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individaal  capacity.  Manufacturing  Co.  t.  Smith,  45  App.  IHt.  364, 
60  N.  Y.  Supp.  849;  Camp  v.  Barney,  4  Hun,  873;  Manufacturing 
Co.  T.  Garden,  52  App.  Div.  363,  66  N.  Y.  Supp.  147;  Cook,  Stock, 
Stockh.  &  Corp.  Law,  878;  Bead,  Rec.  305.  There  ia  no  pretense 
that  he  lias  been  guilty  of  neglect  or  miaconduct;  there  is  not  an 
iota  of  proof  that  he  contracted  in  ezcesa  of  lus  anthority,  or  that 
be  made  any  contract  at  all;  and,  so  far  from  there  being  proof 
that  he  assumed  to  act  in  his  individual  capacity,  the  testimony  of 
the  plaintiff's  sole  witness  contains  a  specific  disclaimer  of  such  as- 
sumption in  the  statement  that  the  defendant  purposed  applying  to 
the  court  for  leave  to  pay  over  the  rent  from  the  subtenants.  All 
that  appears  is  that  the  defendant  was  in  the  o£9ce8  of  the  corpora- 
tion which  was  dissolving,  and  continued  occupying  them  in  behalf 
of  the  corporation.  The  lease  itself  remained  a  continuing  contract 
of  the  corporation,  under  which  it  remained  liable  for  the  full  extent 
of  the  term.  In  any  event,  the  plaintiff  could  share  with  the  general 
creditors  pro  rata  in  the  assets  of  the  corporation  for  the  entire  un- 
paid rental  of  the  balance  of  the  term,  and  probably  could  secure  pav- 
ment  as  a  preferred  creditor  for  the  two  months  that  it  actually 
remained  in  possession  of  the  oi&ces  through  the  defendant  in  his 
representative  capacity.  But  the  record  is  barren  of  any  fact  on 
which  to  predicate  a  personal  claim  against  him.  The  two  cases 
-cited  by  the  plaintiff  are  not  in  point.  People  v.  Universal  Fire  Ins. 
Co.,  30  Hun,  142,  was  a  case  in  which  a  permanent  receiver  was  di- 
rected to  pay,  as  a  necessary  expense  and  a  charge  upon  the  funds  in 
his  hands,  rent  tor  premises  which  he  had  not  promptly  abandoned. 
The  question  of  the  personal  liability  of  a  temporary  receiver  under 
similar  circumstances  was  in  no  wise  passed  upon.  And  in  Rogers 
V.  Wendell,  54  Hun,  540,  7  N,  Y.  Supp.  781,  8  N.  Y.  Supp.  515,  the 
receiver,  though  a  temporary  one,  was  held  personally  liable  because 
he  had  entered  into  a  contract  with  the  plaintiff's  intestate  in  excess 
•of  the  anthority  conferred  upon  him  by  order  of  the  court.  The 
judgment  must  be  reversed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
-appellant  to  abide  the  event    All  concor. 


<84  Misc.  Rep.  442.) 

In  re  PHILLIPS*  Will* 

tSnrrogate's  Court,  New  Tork  County.    April.  1901.) 

1     WlU.— EXBCUTION. 

Under  2  Rev.  St  c.  63,  f  40,  where  tbe  attesting  witnesses  have  affixed 
their  signatures  In  a  room  adjacent  to  that  in  which  testator  was  lying, 
and  the  paper,  with  all  the  signatures  affixed,  was  shown  him,  and  in  the 
presence  ot  the  witnesses  he  again  declared  It  to  be  his  wlU,  tt  was  a 
snlUdent  execution  thereof. 
4l  Samb — Mkktal  Cafacit? 

Testimony  of  experts  who  bad  never  seen  testator  while  alive,  and  toolc 
no  part  in  tbe  autopsy  on  his  remains,  thdt  In  their  opinion  he  mast  have 
been  of  unsound  mind  at  tbe  date  of  tbe  will,  is  overcome  by  testimony 
of  witnesses  testifying  from  actual  observation  to  tbe  fact  tbat  he  was 
of  sound  mind. 
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Application  to  probate  the  last  will  of  F.  S.  Phillips.    AppUcatioD 
granted. 

SalUvan  &  Cromwell,  for  proponent 
Cteorge  M.  Cnrtie,  for  contestant 

THOMAS,  8.    The  paper  offered  for  probate  was  subscribed  by  the 
decedent,  at  the  end  thereof,  in  the  presence  of  each  of  the  attestinjr 
witnesses.    At  the  time  of  making  the  subscription  he  declared  the 
instrmnent  to  be  his  last  will  and  testament    lliere  were  two  attest- 
ing witnesses,  and  each  of  them  subscribed  his  name  at  the  end  of  the 
will  at  the  reqnest  of  the  decedent    This  is  all  that  the  statute  re- 
quires.   2  Rer.  St.  c.  63,  §  40.    The  attesting  witnesses  affixed  their 
signatures  in  a  room  adjacent  to  that  in  which  the  decedent  was  lying, 
and  the  witnesses  do  not  agree  as  to  whether  the  decedent  could  have 
seen  them  as  they  wrote  their  names.    The  paper,  with  all  of  the  sig- 
natures affixed,  was  shown  him,  and  in  the  presence  of  the  witnesses 
he  again  declared  it  to  be  his  will.    This  was  a  sufficient  execution  of 
the  instrument  as  a  will.    Oar  statute  does  not  require  that  the  at- 
testing witnesses  shall  sign  in  the  presence  of  the  testator.    Lyon  v. 
Smith,  11  Barb.  125;  Ruddon  ▼.  McDonald,  1  Bradf.  Sur.  352;   Her- 
rick  v.  Snyder,  27  Misc.  Rep.  462,  59  N.  Y.  Supp.  229.    The  testator 
was  of  sound  mind.    The  physicians,  who  never  saw  him  during  lift-, 
and  took  no  personal  part  in  the  autopsy  upon  his  remains,  but  who 
were  of  the  opinion  that  he  must  have  been  of  unsound  mind  at  the 
date  of  the  will,  are  contradicted  by  every  witness  testifying  from 
actual  observation.    At  and  after  the  time  when  the  experts  for  the 
contestant  were  confident  that  the  testator  must  have  been  an  ob- 
vious incompetent,  his  conversation  was  interesting,  and  seemed  in- 
telligent to  eminent  physicians  and  clergymen,  and  to  other  disinter- 
ested and  competent  witnesses.    Nothing  approaching  to  proof  of 
undue  influence  can  be  found  in  the  case.     On  the  contrary,  the  will 
in  question  is  the  third  of  a  series  of  wills,  by  each  of  which  the  tes- 
tator gave  all  of  his  estate  to  his  wife,  who  now  survives  him  and  is 
the  proponent;  these  wills  being  dated  in  1S93,  1895,  and  1899.    The 
other  questions  attempted  to  be  litigated  by  the  contestant  have,  in 
themselves,  and  except  as  they  might  have  been  material  on  the  ques- 
tion of  undue  influence,  no  bearing  on  the  present  controversy.    It  i$. 
for  example,  not  important  to  determine  whether  the  failure  of  the 
co-partnership  Arm  composed  of  the  testator  and  his  brother,  the  con- 
testant, in  1871,  with  its  resultant  loss  of  the  brother's  capital,  was 
or  was  not  the  fault  of  the  testator,  or  whether  the  testator  for  years 
furnished  money  for  the  support  of  his  brother  as  a  recognition  of  an 
obligation,  or  because  of  his  affection  for  him,  or  to  keep  him  quiet 
and  escape  from  his  society,  or  whether  the  spots  on  the  brother's 
face  resulted  from  dissipation  or  disease.    It  is  sufficient  for  all  pres- 
ent purposes  that  the  will  was  duly  executed  by  a  competent  testatorr 
free  from  restraint  or  undue  influences.    The  objections  are  over 
ruled,  and  the  will  admitted  to  probate;  costs  payable  out  of  estate. 

Probate  decreed. 
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<34  MiBC  Rep.  444.)  ,^  „  3LAIR 

(Snrrogate's  Oonrt,  New  York  County.    April,  1901.) 

Kks  Judicata— Aocodktino  bt  Adminibtratob. 

An  executor  was  ousted  from  bis  office  by  a  refusal  to  probate  the  will 
under  which  he  was  appointed.  The  appellate  division,  on  appeal  from 
the  surrogate's  decree  on  his  accounting,  decided  that  he  was  not  entitled 
to  credit  for  moneys  which  he  bad  promised  by  bis  individual  note  to  pay 
counsel  for  services  rendered  in  litigating  the  will.  Held,  that  the  surro- 
gate was  bound  by  that  decision  on  a  subsequent  accounting  by  the  ex- 
ecutor, who  had  been  appointed  administrator  of  the  same  decedent,  and 
could  not  allow  him  said  money,  he  having  In  the  meantime  paid  his  note. 

In  the  matter  of  the  jndicial  accounting  of  the  administrators  of 
Lewis  R.  Blair,  deceased.  Motion  to  confirm  referee's  report  Ex- 
•ceptions  to  report  sustained. 

James  O'iNeill,  for  administrator  William  Blair. 
Porter  &  Kilvert,  for  contestants. 

THOMAS,  S.  The  claimant,  William  Blair,  was  named  as  exec- 
utor in  a  testamentary  paper  admitted  to  probate  by  a  surrogate  of 
this  court.  The  decree  admitting  the  will  was  reversed  by  the  ap- 
pellate division  of  the  supreme  court  (In  re  Blair's  Will,  84  Hun, 
581,  32  N.  Y.  Supp.  845),  and  such  reversal  was  affirmed  by  the  court 
of  appeals  (Id.,  152  N.  Y.  646,  46  N.  E.  1145).  The  letters  testamen- 
tary granted  to  the  claimant  were  vacated,  and  be  subsequently 
accounted  for  his  acts  and  doings  as  executor.  On  such  accounting 
he  asked  to  be  allowed  for  moneys  paid  and  obligations  incurred  by 
him  in  the  litigation  concerning  the  validity  of  the  will.  A  decree 
was  made  by  the  surrogate  in  harmony  with  his  contention,  allow- 
ing him  f2,150  paid,  and  the  further  sum  of  f2,700  agreed  by  him 
to  be  paid  to  counsel.  In  re  Blair's  Estate,  28  Misc.  Bep.  611,  59 
2^.  Y.  Supp.  1090.  On  appeal  to  the  appellate  division  this  decree 
was  modified,  and  the  allowance  was  limited  to  f 2,150;  that  being 
the  entire  amount  actually  disbursed.  In  re  Blair,  49  App.  Div. 
417,  63  N.  Y.  Supp.  678.  Letters  of  administration  on  the  estate  of 
the  decedent  have  been  issued  to  the  claimant,  William  Blair,  and 
also  to  William  E.  Blair,  and  both  administrators  are  now  account- 
ing, each  submitting  a  separate  account.  The  claimant  reasserts  his 
■claim  for  f2,700,  which  existed  at  the  time  of  his  accounting  as  ex- 
ecutor as  a  claim  on  a  promissory  note,  but  which  note  he  has  since 
paid.  His  co-administrator  resists  this  claim.  The  learned  referee 
.deems  the  reasons  given  by  the  appellate  division  of  the  supreme 
«ourt  for  its  modification  of  the  decree  to  be  technical,  and  the  claim 
for  reimbursement  meritorious,  and  reports  in  power  of  its  allowance. 
I  cannot  agree  with  his  reasoning  or  his  conclusion.  The  only 
title  of  the  claimant  for  reimbursement  for  the  expenses  of  his  un- 
successful litigation  rested  on  his  office  as  executor  and  the  favor 
of  the  court  to  protect  him  by  allowances  to  him  on  his  accounting 
as  such  executor.  The  decree  on  his  accounting,  as  modified  by  the 
appellate  division,  made  after  he  had  ceased  to  be  an  executor,  was  a 
£nal  determination  of  all  questions  as  to  permissible  allowances  to 
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him.  We  may  not  scrutinize  the  opinion  rendered  by  that  court, 
in  which  the  reasona  for  its  action  are  given,  in  order  to  find  a  pre- 
text for  refasing  to  he  bound  by  the  result  reached  by  it.  It  is  suffi- 
cient that  the  judgment  binds  us,  and  that  we  are  not  to  reassert  a 
claim  which  our  appellate  tribunal  has  considered  and  disallowed. 
The  contention  that  some  claim  exists  based  on  a  natural  equity 
against  the  next  of  kin  of  a  decedent  to  require  them  to  reimborse  a 
person  who,  being  a  legatee  and  executor  named  in  a  void  paper  par- 
porting  to  be  a  will,  incurs  expense  in  an  unsuccessful  attack  on  the 
rights  of  property  of  such  next  of  kin  in  asserting  such  void  paper, 
does  not  impress  me  as  being  sound.  No  authority  ia  cited  in  its  sup- 
port. The  following  cases  are  to  the  contrary:  Royer's  Appeal,  13 
Pa.  569;  Andrews'  Ex'rs  v.  Andrews'  Adm'rs,  7  Ohio  St  143.  The 
exceptions  to  the  report  of  the  referee  allowing  such  claim  are  mu- 
tained. 

Decreed  accordingly. 


(34  Misc.  Rep.  489.) 

In  re  WIDMAYER'S  WILL. 

(Surrogate's  Court,  New  York.  County.    April,  1901.) 

WttJ/— MehtaIi  Incapacity. 

Testatrix,  aged  81  years,  bad  been  found  incompetent  In  Itmacy  pro- 
ceedings one  week  before  tbe  execution  of  ber  will,  and  her  testimony 
in  such  proceedings  Indicated  to  tbe  surrogate  tbat  her  memory  vras 
weakened  by  age.  Her  will  released  debts  due  from  two  of  her  sons, 
wblcb  the  petition  in  the  lunacy  proceedings  alleged  represented  money 
which  her  sons  had  obtained  by  undue  influence.  BM,  that  probate 
would  be  denied. 

Application  for  the  probate  of  the  last  will  of  J.  B.  Widmayer,  de- 
ceased.   Probate  denied. 
See  66  N.  Y.  Supp.  83. 

T.  M.  Tyng,  for  proponent. 

Eugene  L.  Bushe  and  Cardozo  &  Nathan,  for  contestantSk 

THOMAS,  S.  The  instrument  offered  for  probate  bears  date  Jan- 
uary 2,  1895,  at  which  time  the  decedent  was  of  the  age  of  about  83 
years.  On  Decejuber  26,  1894,  only  a  week  previous,  in  a  proceeding 
in  the  supreme  court  against  the  decedent,  a  verdict  was  rendered  by 
a  jury  to  the  effect  that  she  was  at  that  time  "incompetent  to  manage 
herself  or  her  affairs,  or  her  lands,  tenements,  goods,  and  chattels." 
This  verdict  was  joined  in  by  the  three  commissioners  who  had  been 
appointed  by  the  court,  and  on  January  24,  1895,  after  hearing  argu- 
ments of  counsel,  an  order  of  the  court  was  made  by  Hon.  Oeorge  C. 
Barrett,  justice,  by  which  a  motion  for  a  new  trial  was  denied,  the 
finding  of  the  jury  was  confirmed,  and  a  trust  company  was  aj^rainted 
the  committee  of  the  estate  of  the  decedent.  No  appeal  seems  to  have 
been  taken  frmn  this  order,  and  thereafter,  and  imtil  the  death  of  the 
decedent  in  1899,  her  affairs  continued  to  be  managed  by  the  com- 
mittee. It  was  not  charged  in  the  lunacy  proceeding  that  the  dece- 
dent was  subject  to  any  delusions,  or  that  she  had  any  acute  mental 
disease,  and  the  allegation  in  the  petition  was  to  the  effect  that  she 
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"now  is,  and  for  some  time  past  has  been,  a  person  incompetent  to 
manage  herself  or  her  affairs,  by  reason  of  her  advanced  age  and  lack 
of  memory  and  onderstanding,  and  because  she  is  nnduly  subjected 
to  wrongful  influences  exert^  upon  her  by  two  of  her  sons,  Hen^ 
E.  Widmayer  and  William  F.  Widmayer,  and  in  consequence  thereof 
is  wasting  her  property,  and  has  been  deprived  of  part  thereof  by 
theiQ,  and  is  liaUe  to  be  deprived  of  the  remainder  thereof  if  allowed 
to  exercise  control  over  it."  There  is  no  presumption  of  sanity  in  a 
proceeding  to  admit  a  will  to  probate,  and  the  burden  of  proof  as  to 
testamentary  capacity  is  always  upon  the  proponent.  Delafleld  t. 
Parish,  25  N.  Y.  10,  29;  RoUwagen  y.  RoUwagen,  63  N.  Y.  604,  517. 
A  judicial  determination  of  lunacy,  made  against  a  testator  in  his  life- 
time, prior  to  the  execution  of  the  will,  or  within  the  period  covered 
by  the  finding  of  the  jury,  is  not  conclusive  as  to  testamentary  in- 
capacity, but  it  is  prima  facie  or  presumptive  evidence  of  such  inca- 
pacity. In  re  Coe's  Will,  4T  App.  Div.  177,  62  JJ.  Y.  Snpp.  376;  In 
re  Clark,  57  App.  Div.  5,  67  N.  Y.  Supp.  631 ;  Lewis  v.  Jones,  60  Barb. 
646;  Wadsworth  v.  Bharpsteen,  8  N.  Y.  395.  I  do  not  find  any  de- 
cision which  assumes  to  define  just  how  potent  this  presumption  is, 
and  I  am  of  the  opinion  that  each  case  must  be  governed  by  its  own 
facts,  and  that  the  force  of  the  proofs  is  to  be  determined  by  all  of 
the  circumstances  attending  them.  In  this  case  the  charge  and  the 
finding  were  not  of  a  mentS  disturbance  of  a  class  which  rendered  a 
lucid  interval  probable.  Mental  decay  and  loss  of  memory  caused  by 
advanced  age  and  the  wearing  out  of  the  brain  by  long  use,  if  it  ex- 
isted at  the  time  of  the  verdict,  was  probably  not  improved  in  the 
following  week.  The  verdict  was  not  rendered  upon  default,  but  was 
given  after  a  full  hearing,  upon  which  the  decedent  was  represented 
by  eminent  counsel,  and  she  was  herself  present  before  the  jury,  and 
-n-as  examined  and  cross-examined  for  the  express  purpose  of  testing 
her  mental  capacity.  With  all  of  these  advantages  for  personal  ob- 
servation and  knowledge  of  the  facts,  a  jury  of  13  indifferent  men  and 
3  commissioners  selected  by  the  court  were  unanimously  of  the  opin- 
ion that  her  mind  was  impaired  to  an  extent  which  required,  for  her 
own  protection,  that  a  committee  be  appointed  of  her  estate.  The 
finding  thus  made  was  reviewed  before  an  eminently  learned  and 
humane  justice  of  the  supreme  court,  arid  was  confirmed.  These 
facts  were,  within  the  decisions,  proper  for  me  to  know,  and  they  are 
evidence  in  the  matter  now  before  me.  I  must  give  them  such  weight 
as  they  deserve,  and  they  seem  to  me  to  be  most  convincing.  The 
stenographer's  transcript  of  the  evidence  given  by  the  decedent  in  the 
lunacy  proceedings  was  received  by  me,  on  its  accuracy  being  con- 
ceded, as  a  series  of  declarations  made  by  her.  Making  full  allow- 
ance for  the  facts  that  she  was  very  hard  of  hearing,  that  the  ques- 
tions had  to  be  repeated  to  her,  that  she  was  examined  amid  unusual 
surroundings,  and  that  her  native  tongue  was  German,  the  examina- 
tion is  full  of  evidence  of  a  memory  greatly  weakened  by  age,  her  for- 
getfulness  extending  to  an  inability  to  remember  the  amount  and  con- 
dition of  her  estate  and  the  names  of  her  descendants  who  had  nat- 
ural claims  upon  her  bounty.  It  scarcely  needed  the  evidence  of  Dr. 
Hamilton  as  to  her  appearance  during  this  examination  to  satisfy  me 
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that  the  verdict  ot  the  jury  and  my  decision  might  both  rest  opon  this 
examination  alone.  The  will  itself  shows  the  influences  which  led  to 
its  preparation.  On  the  trial  before  the  jury  it  was  shown  that  up- 
wards of  115,000  had  been  obtained  from  the  decedent  by  two  of  her 
sons,  and  it  was  nrged  in  her  behalf  that,  under  a  previous  will  exe- 
cuted by  her,  these  sums  of  money  would  be  charged  against  the  shares 
of  these  sons,  thus  furnishing  what  was  called  "security"  for  repay- 
ment. In  the  paper  offered  for  probate  these  debts  are  released  and 
forgiven,  and  other  advantages  are  given  to  these  two  sons  and  their 
children.  There  is  abundant  evidence  in  the  voluminous  record  of  the 
trial  before  me  of  the  great  infirmity  of  mind  of  the  decedent,  and  of 
the  absolute  control  that  these  two  sons  exercised  over  their  mother, 
and  of  the  great  distress  they  caused  her  in  clamoring  and  quarreling 
over  the  possession  of  her  estate,  and  of  their  contrivances  in  lead- 
ing her  to  entertain  prejudices  and  dislikes  against  others  of  her  de- 
scendants. The  evidence  offered  in  support  of  the  will  is  nearly  all 
of  it  open  to  suspicion  on  various  grounds,  or  is  lacking  in  persuasive- 
ness. Taking  all  of  the  evidence  together,  I  will  find  as  facts  that 
the  decedent,  because  of  mental  decay  arising  from  advanced  age  and 
physical  weakness,  was  not  of  sufficient  testamentary  capacity,  and 
that  the  paper  propounded  for  probate  was  obtained  by  the  andae  in- 
fluence of  her  sons  William  and  Henry. 
Probate  denied. 


(34  Misc.  Rep.  4^.) 

In  re  HOWELL'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    April,  1901.) 

Traitbfbr  Tax— Beneficiaries. 

A  will  provided  that  the  residuary  estate  should  pass  to  trustees;  the 
Income  to  be  paid  to  testator's  wife  for  life;  after  her  death,  the  estate 
to  be  divided  into  equal  shares  for  the  survlying  children,  and  the  income 
and  so  much  of  the  principal  as  the  trustees  might  thinlc  advisable  to  lie 
paid  to  each  child;  on  the  death  of  any  such  child,  so  much  of  his  share 
as  remained  to  be  paid  in  the  manner  designated  by  the  will  of  sacli 
child,  or,  failing  a  designation,  to  his  issue,  and,  if  none,  then  to  the  sur- 
vivor or  survivors  of  testator's  children.  Btli,  that  the  remainders  which 
would  pass  after  the  death  of  the  children  were  not  taxable  at  present,  as 
It  could  not  be  determined  to  whom  they  would  ultimately  be  transferred. 

Appeal  from  report  on  an  order  of  appraisal. 

In  the  matter  of  the  appraisal  of  the  property  of  William  E.  Howell, 
deceased,  for  the  purpose  of  the  transfer  tax.  From  the  appraisal  the 
comptroller  of  the  city  of  New  York  appeals.    Affirmed. 

Julius  Offenbach,  for  appellant. 
Shennan  &  Sterling,  for  executors. 

THOMAS,  S.  The  comptroller  of  the  city  of  New  York  appeals 
from  an  order  made  on  the  report  of  an  appraiser  fixing,  assessinu. 
and  determining  the  transfer  tax  upon  the  estate  of  William  E. 
Howell.  The  grounds  of  the  appeal  are  that  the  report  of  the  ap- 
praiser and  the  order  of  the  surrogate  failed  to  impose  a  tax  upon 
the  remainder  interests  in  the  trust  fund  created  by  and  passing  un- 
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der  the  fourth  paragraph  of  the  will  of  the  decedent,  which  reads  as 

follows: 

"All  the  rest,  residue,  and  remainder  of  my  property,  both  real  and  per- 
sonal, of  every  name,  nature,  and  description  whatsoever,  and  wheresoever 
situated,  I  give,  devise,  and  bequeath  to  the  executors  hereinafter  named.  In 
trust  however,  for  the  uses  and  purposes  following:  First,  to  apply  the  rent, 
profits,  and  Income  thereof  to  the  use  of  my  said  wife  during  her  lifetime. 
Second.  Upon  the  death  of  my  said  wife,  to  divide  the  said  trust  fund  into 
as  many  shares  as  I  may  then  have  children  me  surviving,  and  to  apply 
the  rent,  profits,  and  income  of  each  share,  and  so  much  of  the  principal 
thereof  as  to  my  said  trustees  may  seem  advisable,  to  the  use  of  the  child 
for  whom  the  same  was  set  apart  during  the  lifetime  of  such  child,  and 
upon  the  death  of  any  such  child  to  convey,  transfer,  and  pay  over  so  much 
•of  the  principal  of  his  share  as  may  then  remain.  In  such  manner  as  may 
be  designated  by  his  last  will  and  testament  or,  if  he  should  make  no  such 
designation,  then  to  his  issue.  If  any,  and,  if  there  be  no  such  Issue,  then 
to  the  surrivoTS  or  survivor  of  my  children." 

A  widow  and  four  children  survived  the  testator,  and  the  report  of 
the  appraiser  fixes,  and  the  order  made  thereon  imposes,  a  tax  on  the 
estate  of  each  of  them,  the  correctness  of  which  is  not  drawn  in  ques- 
tion. It  is,  however,  found  by  the  appraiser  that,  after  deducting 
from  the  principal  of  the  testator's  estate  the  values  of  the  life  in- 
terests of  the  widow  and  children,  there  are  remainder  interests  of  the 
value  of  f40,803,  which  he  did  not  tax,  for  the  reason,  as  stated  in 
Ms  report,  '1  am  unable  to  report  the  names  of  the  person  or  persons 
who  will  ultimately  be  entitled  to  the  remainder  interests  as  above 
set  forth." 

The  decedent  died  on  the  19th  day  of  July,  1899,  and  this  proceed- 
ing is  governed  by  the  transfer  tax  law,  as  amended  in  March,  1899. 
Laws  1899,  c.  76.  The  amending  statute  provides,  among  other 
things,  as  follows: 

"When  property  is  transferred  In  tmst  or  otherwise,  and  the  rights,  In- 
terest or  estates  of  the  transferees  are  dependent  upon  contingencies  or 
conditions  whereby  they  may  be  wholly  or  in  part  created,  defeated,  ex- 
tended or  abridged,  a  tax  shall  be  imposed  on  said  transfer  at  the  highest 
rate  which,  on  the  happening  of  any  of  the  said  contingencies  or  conditions, 
would  be  possible  under  the  provisions  of  this  article,  and  such  tax  so  Im- 
IMsed  shall  be  due  and  payable  forthwith,  by  the  executors  or  trustees,  out 
of  the  property  transferred:  provided,  however,  that  on  the  happening  of 
any  contingency  whereby  the  said  property,  or  any  part  thereof,  is  trans- 
ferred to  a  person  or  corporation  exempt  from  taxation  under  the  provisions 
of  this  article,  or  to  a  person  taxable  at  a  rate  less  than  the  rate  Imposed 
and  paid,  such  person  or  coi-poratlon  shall  be  entitled  to  a  return  of  so  much 
of  the  tax  imposed  and  paid  as  is  the  difference  between  the  amount  paid 
and  the  amount  which  such  person  or  corporation  should  pay  imder  the 
provisions  of  this  article,  with  legal  Interest  thereon  from  the  thne  of  pay- 
ment." 

It  will  be  observed  that  the  amendment  does  not  assume  to  put  any 
tax  on  the  property  of  a  decedent  as  such,  and  that  it  adheres  to  the 
general  policy  of  the  legislation  in  this  state  on  this  subject, — ^to  im- 
])ose  a  tax  upon  the  transfer.  Neither  does  it  change  the  rule  which 
requires  an  appraisal  of  each  interest  transferred,  and  the  fixing  of 
the  tax  upon  each  interest,  and  the  collection  of  the  tax  "out  of  the 
property  transferred."  The  appraiser  was  unable  to  determine  how 
many  persons  might,  under  the  terms  of  the  will  of  the  testator,  at 
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some  future  time  acquire  the  remainder  interests  in  tibe  estate,  or 
wlio  those  persons  might  be,  or  in  what  proportions  thej  might  take. 
The  learned  counsel  for  the  comptroller  does  not  suggest  any  answer 
to  this  difficulty,  and  the  specification  of  objection  in  his  notice  of  ap- 
peal is  that  a  tax  shonld  have  been  imposed  upon  "the  remainder  in- 
terests." Such  a  tax  would  clearly  be  on  the  property,  and  not  on 
the  transfer.  The  difficulty  is  that  no  transfer  of  the  untaxed  re- 
mainder interests  has  been  effected.  A  method  by  which  ultimate 
ownership  of  those  interests  may  be  determined  has  been  indicated. 
A  transfer  has  been  initiated,  which  will  eventually  be  consummated 
in  one  of  its  several  possible  forms,  but  the  title  to  the  property  after 
the  expiration  of  the  life  estates  of  the  widow  and  the  four  children 
of  the  testator  has  not  yet  been  transferred  to  or  vested  in  any  persoD 
whomsoever.  To  constitute  a  transfer,  there  must  be  a  transferee. 
To  create  a  taxable  transfer,  there  must  be  person  or  corporation, 
capable  of  identification,  who  receives  a  transfer  in  such  form  that 
the  tax  on  the  transfer  may  be  paid  "out  of  the  property  transf wred." 
In  the  present  case  the  ultimate  title  to  the  remainder  InterestB  is  "in 
abeyance"  and  belongs  to  no  one.  They  can  be  sold  by  no  one,  and 
no  tax  can  be  paid  out  of  them  by  any  one.  If  it  be  said  that  a  trans- 
fer has  been  effected  to  the  tru^itees,  the  plain  answer  is  that  their 
title  is  measured  by  their  trust  duties  and  by  the  rights  of  the  ben- 
eficiaries under  the  valid  trusts,  and  ends  where  that  of  the  ultimate 
remainder-men  begins.  The  statute  must  be  enforced  according  to  its 
terms  or  not  at  all.  Since  the  only  tax  is  one  upon  transfers,  no  tax 
can  be  imposed  or  collected  unless  a  transfer  is  shown,  and  all  doubt- 
ful questions  must  be  solved  in  favor  of  the  taxpayer  and  against  the 
state.  In  re  McPherson,  104  N.  Y.  306, 10  K  E.  685;  In  re  Enston's 
WiU,  113  N.  Y.  174,  21  N.  E.  87,  3  L.  R.  A.  464;  In  re  Vaasar,  127 
N.  Y.  1,  27  N.  E.  394.  By  section  222  of  the  transfer  tax  law  the 
executors  are  personally  liable  for  any  tax  imposed,  and  they  must 
pay  it  out  of  the  property  transferred.  They  must  not  pay  it  out  of 
the  property  transferred  to  the  life  beneficiaries,  either  in  whole  or 
in  part,  for  their  interests  have  already  been  fully  taxed.  To  make 
the  payments  out  of  the  principal  of  the  estate  would  be  to  deprive  the 
life  beneficiaries  of  the  income  which  the  amount  of  the  tax  would 
produce.  The  learned  counsel  for  the  respondent  suggests  cases 
where  the  extent  of  the  very  obvious  wrong  and  hardship  of  such  a 
payment  would  be  even  greater  than  in  the  present  one,  but  the  facts 
of  the  estate  now  before  me  are  sufficient  to  call  for  the  application 
of  a  legal  principle.  Tte  tax  is  to  be  paid  "out  of  the  property  trans- 
ferred," and  only  one  tax  is  to  be  charged  upon  one  transfer.  To  com- 
pel one  person  to  pay  from  his  estate  a  tax,  or  even  a  small  portion 
of  a  tax,  properly  chargeable  against  the  estate  of  another,  is  to  do 
a  thing  not  justifiable  upon  principle  and  not  required  by  the  statute. 
They  may  not  pay  it  out  of  the  remainder  interests,  for  the  reason 
that  they  have  no  control  over  such  interests,  and  no  power  is  to  be 
found  in  the  will  or  in  the  statute,  or  could  be  granted  by  any  court, 
to  sell  such  remainder  interests  for  the  purpose  of  paying  the  tax,  and 
he  relieved  from  personal  liability  for  such  sale.  The  fact  that  no 
iippiaisal  of  the  remainder  interests  can  now  be  made  is  less  impor- 
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tant  than  it  would  be  if  it  were  not  for  the  fact  that  by  section  222 
of  the  transfer  tax  law,  as  amended  in  1897,  and  as  it  atood  at  the 
time  of  the  death  of  the  decedent,  the  tax  on  the  remainder  interests 
"shall  accrue  and  become  due  and  payable  when  the  persons  or  cor- 
porations beneficially  entitled  thereto  shall  come  into  actual  posses- 
sion or  enjoyment  thereof."  The  report  of  the  appraiser  and  the 
order  made  thereon  are  affirmed,  and  the  remainder  interests,  after 
the  death  of  the  widow  and  children  of  the  decedent,  are  determined 
not  to  be  taxable  at  the  present  time,  but  without  prejudice  to  any 
proceeding  for  the  taxation  of  such  remainder  interests,  or  any  of 
them,  when  the  persons  eventually  entitled  thereto  can  be  ascer- 
tained. 
Beport  of  appraiser  and  order  aifirmed. 


(34  Misc.  Rep.  866.) 

In  re  XUBNBR. 

(Surrogate's  Court,  Westchester  Oonniy.    March,  1901.) 

L   TkTJSTEB— ACCOCHTINfl. 

Testator  bequeathed  to  a  brother  $1,000,  to  be  held  by  the  executrix 
in  trust;  the  income  and  any  portion  of  the  principal  the  trustee  might 
think  best  to  be  paid  to  him.  On  the  death  of  the  executrix  a  substituted 
trustee  was  appointed.  On  the  death  of  the  brother  the  trustee  accounted 
and  paid  the  balance  of  the  fund  to  the  remainder-men,  without  notice 
to  the  estate  of  the  brother.  The  administrator  of  the  brother  recovered 
against  the  trustee  a  Judgment  for  the  fund,  and  asked  for  an  account- 
ing by  the  trustee.  Held,  that  he  was  not  entitled  thereto. 
9L  Res  Judicata. 

A  Judgment  by  the  administrator  of  the  beneficiary  of  the  trust  against 
the  trustee  In  the  supreme  court  as  to  the  fund,  and  requiring  payment  to 
the  administrator,  was  not  conclusive  In  an  action  for  an  accounting  in 
the  surrogate's  court,  as  the  parties  to  it  were  not  the  same. 
SL  Wiiiij— Construction— Gift. 

A  devise  to  a  brother,  to  be  held  In  trust  for  him,  to  pay  in  the  income 
and  as  much  of  the  principal  as  the  trustee  may  think  best,  Is  an  absolute 
gift  to  the  brother,  with  a  personal  discretion  in  the  executrix,  which 
died  with  her  death,  so  that  the  beneficiary  then  became  entitled  to  the 
whole  fund. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  Augustus 
Turner,  trustee  under  the  will  of  Ann  Matilda  Seymour.  Proceed- 
ings dismissed. 

Bobertson  &  Barrett,  for  Augustus  Turner,  trustee. 
Johnston  &  Johnston,  for  James  A.  Seymour,  claimant. 

SILKMAN,  S.  The  facts  are  conceded.  It  appears  that  the  tes- 
tatrix, Ann  Matilda  Seymour,  died  in  October,  1892,  leaving  a  will 
proved  in  Westchester  county,  in  which  was  this  provision: 

"I  give  to  my  brother,  Edgar  Seymour,  one  thousand  dollars,  to  be  held  by 
my  executrix  in  trust  for  him,  to  pay  him,  the  said  Edgar  Seymour,  the  In- 
terest or  Income  of  the  same,  and  as  much  of  the  principal  at  any  time  as 
she  thinks  best" 

Martha  Seymour,  the  executrix  named  in  the  will,  qualified,  and 
paid  to  Edgar  Seymour  the  income  of  the  fund  until  her  death  in 
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February,  1898.    She  paid  him  no  part  of  the  principal  under  the 
discretionary  power  given  to  her.    After  Martha  Seymour's  death, 
Edgar  Seymour  filed  a  petition  in  this  court  in  which  he  alleged  that 
he  "was  entitled  to  a  certain  annuity"  under  the  will  of  Ann  Matilda 
Seymour,  and  that  Martha  Seymour  "was  named  as  sole  executrix 
and  trustee  in  said  will,"  and  that  said  Martha  Seymour  departed 
this  life  on  the  20th  day  of  August,  1898,  "leaving  said  trast  uncom- 
pleted"; and  then  the  petitioner  prayed  "that  a  citation  issue  out  of 
and  under  the  seal  of  this  court  to  Elizabeth  0.  Carpenter,  residing 
at  Somers,  in  said  county,  who  is  the  only  living  residuary  legatee 
named  in  said  will,  to  show  cause  before  this  court,  at  a  time  and 
place  therein  named,  why  some  suitable  person  should  not  be  ap- 
pointed to  execute  the  trusts  named  in  said  will."    A  citation  was 
issued  and  served  upon  Elizabeth  O.  Carpenter,  the  surviving  resid- 
uary legatee  under  Ann  Matilda  Seymour's  will.    Upon  the  return  of 
the  citation  an  order  was  made,  dated  February  18,  1899,  "that  Au- 
gustus Turner,  of  the  town  of  Somers,  Westchester  county,  New 
York,  be,  and  hereby  is,  appointed  trustee  under  the  will  of  Ann 
Matilda  Seymour,  deceased;  and  the  said  Augustus  Turner,  execu- 
tor, file  in  this  office  a  bond,  to  be  approved  by  the  surrogate,  in  the 
sum  of  |2,000;   and  that  the  executor  of  Martha  Seymour  pay  over 
to  Augustus  Turner  the  sum  of  $1,000,  and  all  arrearages  of  interest, 
less  $26,  which  is  to  be  paid  to  the  petitioner's  attorney  upon  the 
service  of  this  decree  upon  said  executor."    Shortly  thereafter,  and 
in  the  month  of  May,  1899,  Edgar  Seymour  died,  and  thereafter  a 
proceeding  was  taken  by  Augustus  Turner  in  this  court  to  settle  his 
accounts  as  substituted  trustee  under  the  will  of  Aim  Matilda  Sey- 
mour.   Upon  this  accounting  Elizabeth  O.  Carpentor,  the  surviving 
residuary  legatee,  and  John  J.  Seymour,  the  beneficiary  under  the 
will  of  Martha  Seymour,  and  the  surety  upon  Augustus  Turner's 
Tjond,  were  the  only  persons  cited.    At  this  time  there  was.  no  legal 
representative  of  Edgar  Seymour,  and  a  decree  was  entered,  dated 
the  22d  day  of  July,  1899,  distributing  the  principal  of  the  trust  fund, 
after  the  payment  of  commissions  and  expenses  of  administration,  to 
Elizabeth  O.  Carpenter  and  John  J.  Seymour,  representing  the  re- 
siduary estate  under  the  will  of  Ann  Matilda  Seymour;   the  courl 
having  construed  the  provision  in  the  will  of  Ann  Matilda  Seymonr, 
above  recited,  as  constituting  a  valid  trust,  with  a  remainder  over, 
which  passed  to  the  residuary  legatees.    Subsequently,  and  on  the 
19th  day  of  October,  1899,  James  A.  Seymour  procured  the  issuance 
of  letters  of  administration  from  the  surrogate  of  the  county  of  New 
York  apon  the  estate  of  Edgar  Seymour,  deceased,  and  thereupon 
brought  an  action  at  law  in  the  supreme  court,  New  York  county, 
to  recover  from  Augustus  Turner,  as  substituted  trustee  under  the 
last  will  and  testament  of  Ann  Matilda  Seymonr,  deceased,  the 
amount  of  said  alleged  trust  fund,  and  did  on  the  23d  day  of  June. 
1900,  recover  judgment  against  Augustus  Turner  as  such  substituted 
trustee,  which,  including  costs,  amounts  to  the  sum  of  fl,197.24. 
The  said  James  A.  Sejinour,  as  such  administrator,  then  applied  to 
this  court  to  open  the  decree  of  July  26,  1899,  settling  the  accounts 
«f  Augustus  Turner,  which  motion  was  granted;  and  now  the  ques- 
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tion  comes  before  the  court  whether  James  A.  Seymour,  as  adminis- 
trator of  Edgar  Seymour,  is  entitled  to  a  decree  directing  Angnstas 
Turner,  as  substituted  trustee,  to  pay  the  amount  of  the  supreme 
court  judgment,  the  effect  of  which  would  be  to  require  him  to^ 
pay  the  fund  twice,  he  having  already  complied  with  the  former 
decree  herein. 

The  first  question  to  be  considered  is  as  to  whether  the  judgment 
of  the  supreme  court  is  conclusive  here.  The  supreme  court  action 
was  one  at  law  between  James  A.  Seymour  as  administrator  and 
Augustus  Turner  as  substituted  trustee.  The  parties  who  had  al- 
ready received  the  trust  property,  and  who  now  claim,  were  not  before 
the  court.  The  matter  cannot  be  regarded  as  res  adjudicata,  be- 
cause all  the  conditions  do  not  concur  that  must  do  so  to  render  it 
conclnsire.  It  may  well  be  that,  on  the  facts  shown,  the  supreme 
court  had  no  option  but  to  render  the  judgment  it  did.  On  this  pro- 
ceeding, however,  the  conditions  are  changed.  The  claims  of  other 
parties  who  are  now  before  the  court  have  to  be  considered,  and 
where  that  is  so  the  doctrine  of  res  adjudicata  can  only  be  invoked 
against  parties  to  the  former  litigation  or  their  privies.  A  judg- 
ment does  not  estop  x>er8onB  not  parties  nor  privies  to  the  action, 
nor  does  it  estop  a  person  from  raising  in  any  subsequent  action 
questions  not  raised  or  passed  upon  in  the  former.  Campbell  v.. 
Hall,  16  N.  Y.  575.  See,  also,  Raymond  v.  Richmond,  78  N.  Y.  354;^ 
Zoeller  v.  ffiley,  100  N.  Y.  108,  2  N.  E.  388;  Moore  v.  City  of  Albany, 
98  N.  Y.  409.  One  of  two  claimants  to  a  specific  legacy  is  not  bound 
by  a  judgment  in  an  action,  to  which  he  is  not  a  party,  against 
executors  of  a  will,  to  recover  the  same  legacy  for  the  estate  of  an- 
other claimant.  Executors  do  not  in  such  action  represent  the 
absent  claimant,  as  they  are  simply  stakeholders  as  to  the  legacy. 
Weeks  v.  Weeks,  16  Abb.  N.  0.  143.  In  view  of  these  authorities, 
the  judgment  of  the  supreme  court  is  not  conclusive  here.  The  only 
theory  upon  which  the  supreme  court  action  brought  by  Edgar  Sey- 
mour's administrator  could  be  maintained,  it  seems  to  me,  is  that 
the  provision  in  the  will  of  Ann  Matilda  Seymour  for  the  benefit  of 
Edgar  Seymour,  hereinabove  quoted,  constituted  an  absolute  gift 
to  Edgar  Seymour,  with  a  i)er8onal  discretion  vested  in  Martha  Sey-. 
monr,  the  executrix,  as  to  its  application  to  Edgar's  use,  which 
power  and  discretion  did  not  pass  to  Martha's  successors,  but  died 
with  her,  and,  so  dying  with  her,  Edgar,  upon  her  death,  became  im- 
mediately entitled  to  the  whole  fund.  If  this  theory  is  correct, — and 
it  strikes  me  very  forcibly  now  that  it  is, — this  court  was  without 
authority  to  appoint  a  trustee  under  the  will  of  Ann  Matilda  Sey- 
mour, and  the  order  of  the  18th  of  February,  1899,  appointing  Au- 
gustus Turner  is  void  and  of  no  effect,  and  he  is  not  answerable  in 
this  court  to  any  one  as  such  trustee.  It  may  be  that  for  any 
moneys  which  he  received  under  color  of  the  authority  of  the  order 
of  this  court  he  must  answer  as  an  individual,  but  this  court  does  not 
acquire  jurisdiction  to  settle  the  accounts  of  persons  voluntarily  as- 
suming the  performance  of  trust  duties,  where  the  same  are  not 
authorized  by  a  will  probated  in  the  court. 

These  views  necessarily  lead  to  the  conclusion  that  the  proceeding 
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for  an  acconnting  must  be  dismissed,  and  the  parties  left  to  assert 
and  defend  their  rights  in  8(»tie  other  forum.  This  is  a  case  of  ex- 
treme hardship  to  Mr.  Turner,  who  assumed  the  duties  of  a  trustee. 
Edgar  Sejmoar,  whose  representative  is  now  attacking  him,  came 
into  court  upon  a  petition  alleging  that  there  was  a  trust  created  by 
the  will  of  Ann  Matilda  Seymour,  which  by  the  death  of  Martha 
Seymour,  the  executrix,  was  left  uncompleted,  and  obtained  an  or- 
der appointing  Turner  trustee.  The  only  inference  to  be  drawn 
from  the  prayer  of  the  petitioner  is  that  Elizabeth  O.  Oarpenter,  the 
surriving  residuary  legatee,  is  interested.  If  interested,  how  dee 
but  as  entitled  to  the  remainder  upon  Edgar's  death?  It  would 
seem  that  the  position  in  which  Augustus  Turner  is  at  present  is 
almost  ^itirely  due  to  the  constructicm  put  upon  the  will  by  Eidgar 
Seymour  himself,  and  now  his  representative  comes  into  court  and 
asks  that  Edgar's  construction  of  the  will  shall  not  be  followed,  and 
that  Augustus  Turner,  who  in  good  faith  assumed  the  duties  of  a 
trustee,  shall  be  punished  for  excepting  such  construction.  An 
order  will  be  made  dismissing  the  proceedings. 
Proceedings  dismissed. 


(84  Ml8c.  Rep.  436.) 

In  re  O'BRISN. 

(Surrogate's  Court,  New  Toric  County.    April,  1901.) 

1.  Admiristbation  of  Bstates— Discovert  of  Abskts. 

Where  an  application  Is  made  by  a  temporary  domestic  admlntetrator 
under  Code  Civ.  Proc.  H  2707,  2710,  for  discovery  against  a  foreign  tem- 
porary administrator  of  the  same  decedent,  and  it  is  alleged  that  the  lat- 
ter has  much  Information  as  to  the  state  and  possession  of  a  large  amount 
of  property,  an  answer  by  such  foreign  administrator  that  he  ha*  not 
possession  of  any  assets  In  the  state,  and  that  as  to  the  assets  in  the  for- 
eign state  he  Is  entitled  to  possession,  is  Insufficient  where  It  does  not 
set  out  the  extent  of  his  special  title  or  describe  correctly  the  property. 

9.  BAUB — DiSCIyOSURB  OF  Infokmation'. 

Where  it  appears  that  a  foreign  temporary  administrator  of  a  resident 
decedent  has  information  necessary  to  enable  the  domestic  administrator 
,       to  prepare  bis  Inventory,  an  application  to  compel  the  foreign  administra- 
tor to  disclose  such  information  wUl  be  granted. 

Application  of  John  P.  O'Brien,  administrator  of  William  M.  Rice, 
for  a  discovery  under  C!ode  Civ.  Proc.  §§  2706-2710,  against  James  A. 
Baker.    Motion  to  dismiss  application  denied. 

Davies,  Stone  &  Auerbach,  for  temporary  administrator,  jietitiMier. 
Hornblower,  Byrne,  Miller  &  Potter,  for  respondent. 

THOMAS,  S.  The  proceeding  is  for  discovery  under  sections  2706- 
2710  of  the  Code  of  Civil  Procedure.  The  petitioner  is  a  temporary 
administrator  appointed  pending  a  contest  concerning  tlie  prolate  of 
alleged  wills.  By  his  petition  he  alleges,  among  o&er  things,  that 
the  respondent  was  one  of  the  most  intimate  friends  of  the  deced«nt, 
and  is  in  possession  of  much  information  respecting  tihe  charaeter, 
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amonnt,  and  whereabouts  of  the  property  of  the  decedent,  and  is  in 
poseeasion  t/f  a  large  amonnt  of  persoftal  property  and  money  which 
belonged  to  the  decedent  at  the  time  of  his  death,  and  has  refused  to 
deliver  the  said  personal  proper^  tfnd  money  to  the  petitioner;  that 
the  decedent  was  a  resident  of  the  connty  and  state  of  New  York, 
and  that  the  respondent  claims  to  be  a  temporary  administrator  of 
the  goods,  chattels,  and  credits  of  the  said  decedent  in  and  for  the 
state  of  Texas,  claiming  to  have  been  appointed  under  the  authority 
of  some  court  in  the  state  of  Texas,  which  ap{»6feitment  is  charged  to 
be  void  and  of  no  effect.  The  respondent  flies  an  answer  which  he  in- 
aists  is  adeqtiate  to  require  a  dismissal  tyf  the  proceeding,  and  the 
force  and  effect  of  this  answer  is  now  to  be  considered.  By  this  an- 
swer he  alleges,  in  snb^ance,  that  he  personally  has  in  his  possession 
no  persofnal  pet^pertj  or  mon^  which  belonged  to  the  decedeAt  at  the 
time  of  his  death,  but  admits  that  'there  is  money  deposited  to  his 
credit  in  certain  banks  in  Texas,  and  that  there  is  other  personal  prop- 
erty in  Texas  over  which  he,  as  temporary  administrator,  has  control, 
and  wMch  came  into  his  possession  as  such  tem<p<ftary  admiaiistrator, 
and  for  wMch  he  is  accountable  to  the  court  which  appointed  him." 
He  alleges  that  "aa  to  all  such  property  in  the  state  of  Texas  he  is 
entitled  to  the  possession  thereof  by  virtne  of  a  special  title  therein 
as  temporary  administf^tor  of  the  estate  of  William  M.  Hice,  under 
the  appointment  duly  made  hj  a  court  in  Texas  having  jurisdiction 
on  the  28th  day  of  September,  1900."  He  denies  that  he  withholds 
any  property  from  the  petitioner  ex:cept  such  property  as  is  in  the 
state  of  Texas.  The  provision  of  law  as  to  defeating  a  proceeding  to 
compel  an  examination  to  discover  assets  of  a  decedent  is  as  follows : 

"If  the  person  so  cited  Interpose  a  written  answer,  Anly  verified,  that  be  Is 
the  owner  of  s&id  property,  or  entitled  to  the  possession  thereof,  by  virtue  of 
A  lien  thereon,  or  special  property  therein,  the  snrroffate  must  dismiss  the  pro- 
ceedings as  to  such  property  so  claimed."    Oode  Glv.  Proc.  {  2709. 

It  is  not  sufficient  to  prevent  the  examination  to  deny  possession  of 
property  speciflcally  described  in  the  petition  or  of  property  generally 
belonging  to  'he  estate  of  the  decedent.  In  re  Hastings'  Estate,  6 
Dem.  Snr.  i';£S;  Public  Adm'r  v.  Elias,  4  Dem.  Sur.  139;  In  re  Sea- 
man's Estate,  16  Wkly.  Dig.  118.  If  a  dismissal  is  had,  it  is  only  "as 
to  the  property  so  claimed,"  and  unless  the  admission  of  possession 
and  claim  of  title  by  the  respondent  covers  all  of  the  assets  which, 
by  the  terms  of  the  petition,  are  sought  to  be  discovered,  the  investi- 
gation must  proceed  as  to  the  property  aa  to  which  possession  is  de- 
nied. Public  Adm'r  v.  Elias,  supra;  In  re  Peyser,  25  Misc.  Rep.  70, 
54  N.  Y.  Supp.  707.  The  examination  is  for  discovery,  and  a  person 
may  be  examined  who  has  information  which  he  withholds,  but  who 
is  not  charged  with  having  possession  of  any  of  the  assets  of  the  de- 
cedent. Code  Civ.  Proc.  §  2707;  In  re  Richardson,  31  Misc.  Rep.  666, 
66. N.  Y.  Supp.  94.  And  if,  on  the  examination  of  a  person  having 
possession  of  assets  formerly  of  the  decedent,  it  appears  that  the  re- 
spondent makes  a  claim  of  title  not  clearly  untenable,  the  parties  must 
be  remitted  to  an  action.  In  re  Curry's  Estate,  25  Hun,  321.  These 
principles  require  a  denial  of  the  motion  to  dismiss  the  proceeding  in 
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Its  entirety.  As  to  property  not  within  the  state  of  Texas,  and  not 
covered  by  the  claim  of  the  respondent  as  temporary  administrator 
of  Texas  assets,  appointed  by  a  Texas  court,  the  sole  effect  of  the  an- 
swer is  to  deny  possession.  It  is  plain  from  the  answer  itself  that 
the  respondent  has  Itnowledge  or  information,  and  this  he  mast  im- 
part As  to  the  property  claimed  by  the  respondent  as  temporary  ad- 
ministrator, his  answer  does  not  clearly  state  the  nature  and  extent 
of  his  special  title,  and  describe  with  fullness  and  accuracy  the  prop- 
erty as  to  which  a  dismissal  of  the  proceeding  could  be  ordered,  and 
this  is  indispensable  in  order  to  justify  even  a  partial  dismissal  of 
the  proceeding.  In  re  Motz,  5  N.  Y.  St.  Rep.  343;  Trust  Co.  v.  Rog- 
ers, 1  Dem.  Sur.  365 ;  De  Lamater  v.  McCaskie,  4  Dem.  Bur.  653.  It 
is  admitted  that  the  decedent  was  a  resident  of  this  state  and  county. 
The  administration  in  Texas  mnst  therefore  be  ancillary  to  the  ad- 
ministration here,  and  for  the  purpose  only  of  protecting  Texas  cred- 
itors. What  is  the  amount  of  the  Texas  debts  which  measure  the 
rights  of  the  ancillary  administrator?  What  are  the  assets  which, 
by  the  order  now  sought,  are  to  be  excepted  from  the  operation  of  the 
present  proceeding  by  virtue  of  the  respondent's  special  title  in  them? 
Do  those  assets  have  a  situs  in  Texas,  or  are  they  lawfully  assets  in 
the  domicile  of  the  decedent?  The  nature  of  the  court  by  the  author- 
ity of  which  the  respondent  claims  to  act  is  not  divulged.  It  is  true 
that  the  word  ''duly"  may  sometimes,  when  used  in  a  pleading,  stand 
for  allegations  concerning  regularity  of  procedure,  but  the  name  of  a 
court  said  to  have  exercised  an  important  jurisdiction  is  not  one  of 
the  details  thus  covered;  and,  when  the  question  is  as  to  the  extent 
of  an  inquiry  to  be  made,  it  cannot  preclude  this  court  from  inquir- 
ing as  to  the  source  of  an  authority  which  is  to  keep  an  indefinite, 
and  possibly  a  very  large,  portion  of  the  estate  from  the  possession  of 
its  proper  custodian.  It  may  very  well  be  that,  on  a  full  statement 
of  tiie  facts,  the  claim  of  the  respondent  to  retain  a  substantial  part 
of  the  assets  of  this  estate  under  the  Texas  law,  and  for  distribution 
by  a  Texas  court,  will  not  be  interfered  with  in  this  proceeding;  but 
the  right  of  our  administrator  to  know  the  facts,  so  as  to  make  his 
inventory  and  to  enable  him  to  assert  his  claims  in  other  courts,  is 
entirely  a  different  matter.  The  application  to  dismiss  the  proceed- 
ing is  denied. 
Application  denied. 
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BKBNNAN  t.  MErCROPOEJTAJI  ST.  RE.  OO. 

<8upr«me  Court,  Appellate  D*Tl8l«n,  Wrst  Department    AptB  2B,  tWl.l 

8t££et  Kulboads— Acczdest  at  Cuobsim«— ImasiEs— I^aauABsoB— JUilors 
TO  Slacken  Spked — Pbrception  of  Danoeb. 

IVbeK  plaintiff  was  riding  In  fate  enpioTer's  deHvety  Tragon,  TfMeb  mm 
being  driven  bv  a  coflcmint  vho  stopped  tbe  horse  with  tts  feet  elese 
t«,  and  Its  head  poojactlqg  orer,  tSae  first  of  two  traeki.  to  let  a  ■eee  pan 
on  tbe  second  one,  the  fact  that  the  moterman  of  a  cax  awcoacbUvg  on 
the  first  track  did  not  slacken  the  speed  of  his  car  when  he  obserred  tbe 
position  of  tbe  liorse  at  tt  distance  of  half  s  Mock,  bat  continued  at  a 
speed  at  V)  or  12  otllee  an  bour,  a*  Chat  Cbe  bind  wlieel  at  Cbe  wagmi  was 
stnek  bj  tiie  car  a»  tbe  drWer  whipped  up  tbe  bvntt  to  .pet  ■cio»  the 
track  ahead  of  the  ear,  vras  sufficient  evidfince  «f  negUganoe  to  eotUla 
tbe  plaintiff  to  have  "bis  case  go  to  the  Jury  on  that  issue. 

Affieal  teom  trial  term,  New  York  coamtj. 

Action  by  Janied  Brauura,  Jr.,  by  J.  W.  Bo(^,  hk  gmr^an  ed 
litem,  agaiiMt  the  Metropolitan  atioet'fiajlway  Oompany.  From  a 
judgment  disraiasnig  the  oompknnt,  plaintilf  «ppeaiB.    SevemeA. 

This  is  «n  action  to  recover  for  fersoBai  injurtes  enstalned  'by  James  Bren- 
nan,  Jr.,  m.  toy  <tf  17  reans  of  age.  who,  wliile  riding  In  his  emplos'et'e  ■^\ly- 
ery  wogen,  which  w«e  driven  "by  «  oe-servant.  was  xon  into  by  one  of  tbe  -de- 
fendant's cars  at  the  intewectlosi  jof  FortyrKightb  street  and  Sixth  ^vewie  «a 
April  29,  1900.  Both  Uie  boy  and  the  driver  testified  that  tbey  were  proceed- 
ing westerly  along  Forty-Glghth  street,  and,  as  tbey  ax)proacbed  tlie  ^xth 
aTenae  car  tracks,  iiooked  ta  betb  directions  before  attempting  to  <cres4:  that 
tbey  saw  a.  80Htb~be«nd  ear  lueBxAng  Ftonty-Eigbtb  artireet,  aad  a  nortti'^und 
car,  wbicb  was  a  block  .or  tbise-guartecs  of  a  block  below  tbem;  that  ttiep 
stopped  to  let  the  south-bound  car  pass,  and  at  that  moment  the  borse's  feet 
were  beside  or  Jost  east  of  the  easterly  rail  of  the  uptown  track,  and  his 
head  extended  over  tbe  traek;  that  wten  tbe  sooth-bonnd  -car  had  gone  by 
tJbey  started  abead,  atid  «aw  that  tbe  north-bound  ear  was  tben  appooaebing 
at  A  rate  ot  10  to  12  miles  an  baur,  and  save  no  signal  asd  did  not  iSlsckeM 
up  In  speed;  that  it  was  then  about  15  or  20  feet  away,  and,  though  tbe  horse 
was  bnrried  forward,  tbe  fender  of  the  car  struck  the  rim  of  the  bind  wheel 
of  the  waeon,  wbloh  was  oompIeMy  overCbrown;  -tiiat  the  t^iatlfl  landed 
nndemeatb  the  wagan,  wdaUe  tbe  driver  ifeU  beturecs  tbe  ahafts.  Tine  bof 
furtber  testified  that  be  felt  ajanned  wbeo  tbe  drl<v«r  started  Serward,  but 
did  nothing;  that  tbe  driver  also  saw  tbe  car  fast  Approaching,  jand  w.hipped 
up  the  horse.  TJpon  the  evidence,  ttie  defendant's  counsel  moved  foi  a  dis- 
missal «(  tfie  complaint  «o  tbe  groand  tihat  do  negltgence  was  Sfaewa  on  fite 
part  ae  the  dcCemtant.  sad  ttet  the  evUenoe  stows  want  of  care  mo  tba  part 
of  the  bay  and  tbe  driwc  This  metien  was  granted,  «nd  tbe  ptetaytlff's  ac- 
tions to  go  to  tbe  Jury  were  denied,  and  exceptions  taken.  From  tbe  )ii4k- 
ment  entered,  dismlssiiig  tbe  complaint,  tbe  plaintiff  appeals. 

Argued  l)eJore  VAN  BRUNT,  P.  J.,  and  HATCJH,  BUMSEy, 
O'BBIEN,  and  INGRAHAM,  JJ. 

Qonnly  J.  SpronU,  f«r  aftpellant. 
Cbarlee  F.  Brown,  for  rei^nindeirt 

O'BBIEN,  J.  The  plaintiff  was  B9t  the  drirer  of  ttie  wagon,  «md 
w«  find  Dothiaf  in  this  evidence  that  be  did,  or  whidi  he  omitted  to 
do,  which  made  him  reapoinaibSe  for  the  accident  If  we  aseime,  witli 
out  deoiding,  thai  there  was  «omfe  negligeitce  on  tiae  part  of  the 
driver  of  the  wagon,  this  would  not  precl«de  the  pkihitHF;  for  the 
driirer'fi  ne^Ugenoe  is  not  to  t>e  imputed  or  attributed  to  the  plain- 
68  N.y.S.— «6 
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tiff.  Nor  do  we  understand  that  the  defendant  contends  that  the 
plaintiff  was  guilty  of  negligence  as  matter  of  law.  Had  he  as- 
sumed to  take  the  reins,  or  had  he  jumped  from  the  wagon  and 
been  injured,  it  might  be  urged  that  he  was  himself  to  blame  for 
the  injuries  receiv^.  We  Mve,  therefore,  to  consider  the  single 
question  of  the  defendant's  negligence,  and  in  this  connection  de- 
termine whether  the  driver  of  the  wagon  or  the  motorman  of  the 
car  was  responsible  for  the  accident.  It  appears  that  when  the 
driver  undertook  to  cross  the  tracks  the  uptown  car  was  at  least 
three-quarters  of  a  block  away,  and  that  it  continued  to  proceed 
to  Forty-Eighth  street  without  diminishing  its  speed.  While  it  was 
going  that  distance  the  driver  of  the  wagon  had,  in  attempting  to 
cross,  reached  such  a  point  that  the  horse's  feet  were  at  the  east- 
erly track,  and  the  horse's  head  over  that  track,  where  he  stopped 
his  horse  and  wagon,  waiting  for  the  passage  of  the  south-bound 
car.  After  that  had  passed  he  proceeded  to  cross,  and  had  almost 
reached  a  point  of  safety,  as  shown  by  the  fact  that  the  car  came 
in  contact  only  with  the  hind  wheel.  The  inference  that  can  be 
drawn  from  the  testimony  is  that  during  this  interval  of  time  the 
motorman  had  not  taken  the  slightest  care  to  slacken  the  speed  of 
the  car  and  thus  avoid  colliding  with  the  wagon.  That  the  car 
was  proceeding  at  a  rapid  pace  is  confirmed  by  the  fact  that,  al- 
though it  struck  only  the  rim  of  the  hind  wheel,  the  impact  was  so 
great  as  to  completely  overthrow  the  wagon.  What  no  doubt  af- 
fected the  learned  trial  judge  was  that  when  the  driver  of  the  wagon 
started  to  cross,  after  he  had  stopped  to  permit  the  south-bound 
car  to  pass,  the  car  at  that  moment  was  but  from  15  to  20  feet 
away.  He  overlooked  the  fact,  however,  that  at  that  moment  the 
driver  of  the  wagon  was  in  a  position  of  danger,  and  one  which  the 
motorman  on  the  car,  had  he  been  looking,  must  necessarily  have 
seen,  because,  had  he  remained  where  he  was,  and  had  the  car  at- 
tempted to  pass,  it  would  have  struck  the  horse.  It  is  therefore 
only  by  assuming  that  it  was  the  driver's  duty  to  back  the  wagon 
from  tiie  track  that  the  latter  could  have  been  held  to  have  been 
negligent,  and  that  such  negligence  alone  caused  the  accident-  Con- 
sidering the  right  which  the  driver  had  to  cross  the  street,  he  was 
not  obliged  to  wait  at  the  track  an  unnecessary  length  of  time; 
nor,  in  proceeding,  in  full  view  of  the  car,  was  he  entirely  blamable 
for  assuming  that  the  motorman,  seeing  his  peril,  would  not  proceed 
without  doing  something  to  avert  the  collision.  He  had  the  right 
to  assnme  that  the  motorman,  having  seen  him  on  the  track  in  a 
dangerous  position,  would  give  him  a  chance  to  cross.  He  had 
waited  for  one  car  to  pass,  stopping  his  horse  in  plain  sight  of  the 
other  car,  and  directly  in  its  path.  He  then  started  ahead,  evi- 
dently relying  upon  the  motorman's  exercising  some  care  in  ap- 
proaching him;  and  when  he  saw  that  the  car  was  very  near  at 
band  he  whipped  up  his  horse,  and  almost  succeeded  in  getting  over 
the  tracks  without  mishap.  In  spite  of  the  position  of  the  horse  and 
wagon  for  some  moments  prior  to  the  accident,  however,  the  car 
came  on  without  signal  and  at  undiminished  speed. 
Upon  the  ground,  therefore,  that  the  plaintilT  made  out  a  case 
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entitling  him  to  have  the  question  of  the  defendant's  negligence 
submitted  to  the  jury,  it  was  error  to  dismiss  the  complaint;  and 
the  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event    All  concur. 


ANDERSON  T.  CAULFIELD. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  26,  1901.) 

Neolioencb — Open  Coai.  Hole— LandIjOrd'b  Liability. 

There  was  a  coal  bole  in  the  sidewalk  in  front  of  defendant's  apart- 
ment house,  and  when  a  tenant  wished  to  get  In  fuel  Ue  was  obliged  to 
obtain  the  key  of  the  vault  from  defendant's  agent  and  release  the  cover 
of  the  hole  from  its  fastenings.  A  tenant  who  was  putting  wood  In  the 
bole  failed  to  guard  the  same,  and  plaintlil  fell  into  it  and  sustained  in- 
juries. Hdd,  that  defendant,  having  retained  control  of  the  bole,  con- 
structed by  him  imder  a  municipal  license  which  carried  the  duty  of  see- 
ing that  the  hole  was  properly  guarded,  was  liable  for  the  negligence. 

Appeal  from  trial  term.  Kings  county. 

Action  by  I^ena  Anderson  against  John  Caulfield.  From  a  judg- 
ment in  favor  of  plaintiff,  and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.    AfQrmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Henry  A.  Forster  (John  Oscar  Ball,  on  the  brief),  for  appellant. 
Frederick  E.  Crane,  for  respondent. 

HIRSCHBERG,  J.  The  plaintiff  was  injured  by  falling  into  an 
open  coal  hole  in  the  sidewalk  in  front  of  premises  owned  by  the  de- 
fendant in  Brooklyn.  The  defendant  claims  that  he  was  not  liable 
for  the  negligence  of  those  who  were  using  the  coal  hole  at  the  time 
of  the  accident,  they  being  his  tenants  in  the  occupancy  of  a  portion 
of  the  building.  The  building  was  a  large  flat  or  tenement  house 
rented  by  the  defendant  to  various  families,  but  he  retained  the  con- 
trol and  dominion  over  the  coal  hole.  The  key  which  unlocked  the 
vault  was  kept  in  the  possession  of  the  defendant's  agent,  and,  when 
a  tenant  wished  to  get  in  coal  or  wood,  he  was  obliged  to  obtain  the 
key  from  the  defendant's  agent,  and  to  unlock  the  vault  and  release 
the  cover  of  the  coal  hole  from  its  fastenings.  On  the  occasion  in 
question  one  of  the  tenants  had  procured  the  key  in  order  to  bring 
wood  into  the  house  for  his  personal  use,  and  the  point  presented  is 
that  the  defendant  is  not  liable  for  the  negligence  of  this  tenant  or  his 
servants  in  leaving  the  hole  unguarded.  It  may  be  conceded  that  the 
liability  is  based  solely  on  negligence,  and  not  at  all  upon  the  theory 
of  the  maintenance  of  a  nuisance.  Negligence  may  be  said  to  be,  in 
a  general  way,  the  failure  to  discharge  a  duty.  If  the  defendant  had 
given  up  the  possession  and  control  of  the  entire  property  to  tenants, 
it  may  very  well  be  that  he  would  be  held  absolved  from  all  duty  in 
the  maintenance  of  a  safe  sidewalk  for  the  use  of  public  pedestrians. 
That  is  not  the  question  presented  for  determination.  Having  re- 
tained the  control  of  the  sidewalk  and  the  coal  hole  constructed  by 
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h&n  thei«iB  nnder  a  ramicipbl  liceme  which  ioarried  wftli  it  the  dntr 
of  seeing  that  the  h«le  was  properly  gvai^ed  and  protected,  be  conld 
not  exercise  the  privilege  withbut  dischai^fbg  the  duty.  And  that 
this  dnty  coald  hot  be  so  delei^ted  as  to  relieve  hiai  from  liability  for 
nonperformance  is  well  settled  by  the  authorities.  Weber  v.  Bail- 
way  Co.,  20  App.  DiY.  292,  47  N.  Y.  Saw>.  7;  Downey  v.  Low,  22  Apu- 
Dlv.  460,  48  N,  Y.  Supp.  207;  Campion  v.  KoUwagen,  43  App,  Div.  117. 
69  N.  Y.  Supp.  308;  Htt^es  V.  AfesbCiation,  86  Hun,  396,  10  N.  Y. 
Supp.  252;  Jennings  v.  Van  fichaick^  108  N.  Y.  530,  15  K.  E.  424. 
The  damages  are  not  deemed  excessive,  and  the  judgment  and  order 
should  be  afQrmed. 

judgment  and  order  affirmed,  With  costs.    All  concUh 


TROTTER  V.  BRftVOORT  et  tkl 
(Supreme  Court  Appellate  DiTlslon,  Second  Department    April  26,  1901.) 

BsrOBKATION  OF    DeBD. 

Flaldtlff  (ttterM  to  Hen  to  defe&daut  cmnln  t«al  Mtatfe  ftnbj^^  to  a- 
mortgage  (tt  conslderatioB  of  a  traMf\e¥  of  Shares  of  Bto^  '"«pon  the  ex- 
press condition  that  six  per  cent,  at  least,  or  more,  dlyldenda  be  declared 
from  An^st  i,  1888,  on  the  stock  at  par  Talue,  end  continne  to  ))e  so 
paid  quarterly  or  semlannnally  hereafter."  A  deed  was  duly  executed 
and  delivered  of  the  property  subject  to  thte  mortgage.  IMalntlft  there- 
after endeeTored  to  obtain  from  defendant  a  ■frrtttesi  jnwranty  that  the 
stock  would  always  pay  dividends,  and,  on  defendant's  refusal  to  exe- 
cute It,  sought  to  reform  the  deed  by  inserting  a  clause  that  tbe  con- 
veyance was  executed  on  the  express  condition  that  the  stock  would 
tlrereafter  always  pay  dlvidfettdfi.  Ther«  "tva*  ho  dalm  iat  the  trial  that 
the  condition  was  omitted  from  tiie  deed  by  mistatce  either  of  taw  or 
fact    Beld.  that  the  reformation  was  properly  refused. 

Api^eal  ffoih  Special  term,  Kin^  county. 

ActiOh  b;^  CataHies  W.  ThxJttei-  agaitfst  WilMih  fl.  BreVOOW:  Wid 
Marthb  BM^Vobrt.  FririA  k  jndgifaeht  dSMMissifefe  t4i*.  c<^pIM«t  G«i  the 
merits,  'plaifatiff  a'p'peate.    Afiittned. 

Ar^ed  befoi^  G'OOBRICfl,  P.  S.,  tod  WOODWABD,  HIB«CH- 
BEftQ,  JENKS!,  fend  ^^WfiUL,  JJ. 

Nelson  6.  Spencer  (Wilbur  Larremore,  on  the  brieJ^,  for  appellant. 
Bobe'rt  tieslie  iSflo'tfett,  for  respondents. 

HIlRS(!!H^BEftC^,  J.  lliis  action  Is  'brought  to  procni^e  a  reforma- 
tion of  a  deeA  of  conveyance  cif  real  estatie  in  the  Iborough  of  Srboklyn. 
The  learned  trial  justice  has  found  tliat  the  deed  as  executeil  was  in 
entire  accord  with  the  intent  of  the  parties  at  the  time  ot  its  execu- 
tion, and  that  the  plaintiff  is  therefore  not  entitled  'to  the  reJofmn- 
tion  which  he  seeks.  The  contract  between  the  parties  Which  result- 
ed in  the  eohveyance  may  Tbe  ^gathered  frcta  a  letter  written  by  the 
plaintiff  to  the  de'fetadiint  "Williain  H.  frre'vbbrU  in  ■wbtch  lie  'stated 
that: 

"I  hiive  concluded,  under  "the  circumstances,  to  accept  your  proposmon  of 
120  sbaries  at  stotk  of  ^ol.  (!;*tlf.  (!Jo.,  tiar  Valte  tof  12,(Xy)  Ablfe.,  for  toy  feqUMV 
m  tbie  ttM^eirty  oytk  <the  14,000  dtoll.  mm^tHie,  «KMa  the  ""dipKlis  MnlM^m 


that  6  pr.  ct  at  least,  or  moM.  dl'videada  be  deeli 
on  tbe  stock  at  par  valua,  and  eontinue  to  bo  k 
iiually  bereafter.  *  «  «  I  will  dnw  the  dee 
satlsfactioii  of  the  moitKng^  I  bold  ol  12,000  doll 
tbe  papers  from  tbe  gafe-depostt  vault  In  N.  Y. 
i:ext.  July  2Sth'.  The  deed  has  to  be  road«  ash^ 
less  $a.000  dolls,  paid  August  8,  1807;  so  I  vvrnt  b 

The  defendant  replied  In  writing,  spying: 

"Your  proposition,  dated  July  20th,  offeirlBg  to  € 
'7T  &  79  Atlai^tlc  street,  Brookfyn,' subject  to  in  ini 
sand  (^4,000)  doUara  at  6%,  for  twelve  thonaand 
value  of  tbe  etcMk  of  tb«i  Oolora4«  Qe>^f  9tq  Com 
«ccept^.  Xt>e  41^d^d  PQ  tbe  stock  wlU  bip  raid 
iucreased  a  trifle  should  you  deem  It  advisable  1 
J-o^  will  draw  the  deed  subject  to  the  mortgage  ol 
ilollan,  reciting  that  two  thousand  ($2/)Q^  dollara 
Also  that  yoB  will  satisfT  the  tvrejive  tbottsi^qd  (^ 
sa|^  9f  r^io<)r4-    9;  ynqr  letter  t^ilfi  Is  t^  be  dq^^  I 

The  plaintiff  had  the  deed  prepared  in  ao< 
standing  as  stated  in  these  lett«ra,  aabject  1 
subject  to  the  pernaanent  payment  oi  dividei 
waa  duly  executed  and  delivered.  He  eubi 
procure  from  the  defendant  a  written  guarai 
always  pay  a  dividend,  which  guaranty  the  d< 
«ate,  whereupon  this  action  was  brought  for  1 
things,  of  procuring  a  refonnatkw  of  the  dee 
clause  that: 

"This  conveyance  Is  executed  and  delivered  npoi 
dlvidenda  at  tbe  rate  of  at  least  six  pee  cent.,  or  m 
and  paid  from  August  Ist,  1888,  on  one  hundred  ; 
the  capital  stock  of  the  Coloraclo  Certlflc^tp  Con 
$12,000,  which  is  tbe  conslderatlo.n  of  this  convey* 
declared  and  pa)d  auarterly  or  semiannually  herea 

The  plaintiff  made  no  olaim  upon  the  trial 
omitted  from  the  deed  by  mistake  either  pf  la' 
agreement  or  understanding  for  its  insertion 
and  delivered,  was  just  what  the  parties  inte 
and  delivered,  neither  party  contemplating  tl 
receive  a  deed  which,  upon  its  face,  would  de 
estate  for  every  purpose  excepting  that  of  o 
testified  that  nothing  was  omitted  from  thi 
cross-examination : 

"Q.  The  deed  was  drawn  exactly  as  you  want 
etroctlons,  wasn't  It?    A.  Yes." 

He  further  testified  as  follows: 

"Q.  Now,  when  you  handed  Mr.  Brevoort  all  of 
and  he  gave  you  the  120  shares  of  Colorado  Certl 
the  trnnsactlon  was  closed,  was  it  notf  A.  Yes. 
be  given  to  you,  was  there?  A.  No.  Q.  And  tbe 
jou  Intended  it  to  recite,  did  It  not?  A.  Yes,  tl 
mortgage.  Q.  There  was  no  exception  to  It  at  all 
There  were  no  oonditlons  to  be  added,  were  then 
There  was  nothing  more.  You  asked  me  the  quasi 
thing  more  to  be  put  In  the  deed?  Q.  Yes.  A.  ] 
I  next  saw  Mr.  Brevoort  after  I  banded  him  tbe  < 
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the  honse  In  September,— about  the  l«t  of  Septembw.  He  came  here,  I  sup- 
pose, to  talk  about  the  bonds.  No  one  was  present  here  when  I  talked  with 
him.  First  I  made  a  demand  for  the  reconveyance  of  the  property;  next  to 
guaranty  the  value  of  the  stock.  He  wouldn't  do  that  Q.  He  never  had 
iigreed  to  do  that,  had  he?  A.  I  don't  know  about  that  Q.  He  never  had 
ugreed  to  guaranty  the  dividends  to  you?  A.  No.  He  snld  they  would  be 
paid  Q.  But  he  didn't  guaranty  that  the  dividends  would  be  paid  to  you? 
A.  I  don't  know  that  he  did." 

The  plaintiff  invokes  the  principle  that,  where  an  instrument  is 
drawn  and  executed  which  professes  or  is  intended  to  carry  into  exe- 
cution an  agreement  previously  entered  into,  but  which,  by  miatake  of 
the  draftsman,  either  as  to  fact  or  law,  does  not  fulfill  the  manifest 
intention  of  the  parties  to  the  agreement,  equity  will  correct  the  mis- 
take. The  principle  has  no  application  to  this  case.  There  was  no 
arrangement  between  the  parties  that  all  the  conditions  embraced  in 
the  correspondence  shonld  be  inserted  in  the  deed.  The  deed  was  not 
executed  for  the  purpose  of  fulfilling  the  agreement  in  reference  to 
the  shares  of  stock,  but  for  a  transfer  of  the  real  estate  only.  There 
was  no  agreement  that  the  condition  relative  to  dividends  on  the 
stock  should  be  inserted  in  the  deed,  and  therefore  that  provision  was 
not  omitted  because  of  any  mistake  which  equity  will  correct.  It  may 
be  that  the  plaintiff  supposed  that  the  agreement  in  reference  to  the 
stock  would  be  enforceable  without  its  insertion  in  the  deed,  and  that 
such  belief  is  a  mistake  of  law,  yet  it  would  not  be  within  the  prov- 
ince of  a  court  of  equity  to  correct  such  mistake  in  the  way  the  plain- 
tiff asks  to  have  it  done. 

In  Hunt  V.  Rhodes,  1  Pet.  1,  7  L.  Ed.  27,  cited  by  the  plaintiff,  this 
distinction  is  pointed  out.  The  court  said  (page  15,  1  Pet.,  and  page 
33,  7  L.  Ed.): 

"The  question,  then.  Is,  ought  the  court  to  grant  the  relief  which  Is  asked 
for  upon  the  ground  of  mistake  arising  from  any  ignorance  of  law?  We  hold 
the  general  rule  to  be  that  a  mistake  of  this  character  is  not  a  ground  for 
reforming  a  deed  founded  on  such  mistake;  and,  whatever  exceptions;  there 
may  be  to  this  rule,  they  are  not  only  few  in  number,  but  they  will  be  found 
to  have  something  peculiar  in  their  characters." 

Snell  V.  Insurance  Co.,  98  TJ.  S.  85,  25  L.  Ed.  52,  and  Elliott  v. 
Sackett,  108  U.  S.  132,  2  Sup.  Ct.  375,  27  L.  Ed.  678,  do  not  contra- 
vene this  doctrine.  In  the  former  case  the  misnomer  in  the  policy 
was  induced  solely  by  the  statements  and  representations  of  the  com- 
pany, and  in  the  latter  case  a  provision  was  inserted  by  mistake  in 
the  deed,  by  whicbi  the  grantee  was  made  to  assume  a  mortgage  debt 
where  the  agreement  was  only  that  he  should  take  the  property  sub- 
ject to  the  incumbrance.  Both  cases  are  within  the  common  and  fre- 
quent exercise  of  the  equitable  jurisdiction.  Referring  to  the  ease 
of  Hunt  V.  Rhodes,  supra.  Commissioner  Earl  said  in  Pitcher  v.  Hen- 
nessey, 48  N.  Y.  415,  424: 

"Sometimes  it  happens  that  parties  agree,  as  In  the  case  above  cited  from 
Peters,  to  carry  out  their  agreement  by  an  Instrument  which,  by  their  mis- 
take of  the  law,  will  not  effectuate  their  intention.  In  such  a  case  equity  ivlll 
not  reform  the  instrument  or  substitute  another  instrument,  which  will,  in 
law,  give  effect  to  their  intention,  because  they  adopted  and  agreed  upon  the 
particular  instrument;  ani  equity  will  not  compel  them  to  execute  an  narroe- 
TOont  which  they  never  agreed  to  execute,  and  thus  mal?e  an  agr^^m'^'it  for 
thcin." 
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The  rale  in  this  state  was  set  forth  by  Judge  Finch  in  Haviland  v. 
Willets,  141  N.  Y.  35,  50,  35  N.  E.  958,  and  has  been  since  reiterated 
in  Greene  v.  Smith,  160  N.  Y.  533,  539,  55  N.  E.  210.  It  is  generally 
to  the  effect  that  equity  will  not  afford  relief  where  there  has  been  e 
mutual  mistake  of  law,  or  where  there  has  been  a  mistake  of  law  on 
one  side  only,  unless  there  has  also  been  fraud,  or  inequitable,  unfair, 
or  deceptive  conduct  on  the  other  side,  which  tends  to  confirm  the 
mistake  and  conceal  the  truth.  The  learned  trial  justice  has  found  as 
a  fact  that  the  parties  did  not  intend  or  agree  that  the  real  estate 
should  be  conveyed  upon  the  condition  subsequent  that  the  dividends 
should  be  forever  paid  upon  the  stock.  This  conclusion  is  fully  sup- 
ported by  the  evidence.  The  plaintiff  agreed  to  take  the  stock  upon 
the  defendant's  assurance  that  such  dividends  would  be  paid,  and  no 
other  or  more  binding  guaranty  was  then  required.  There  was  no 
agreement  that  the  repugnant  condition  should  be  inserted  in  the 
deed,  and  such  condition  was  not,  therefore,  omitted  by  mistake. 
Even  in  the  view  which  the  plaintiff  takes  of  the  agreement,  the  con- 
dition would  relate  solely  to  the  transfer  of  the  stock,  and  not  to  the 
deed  of  the  real  property.  Wliat,  and  whether  any,  remedy  is  open 
to  the  plaintiff  to  enforce  his  claim  to  a  continuing  guaranty  or  for 
alternative  damages  is  not  for  this  court  now  to  determine.  It  is 
sufficient  that  on  the  proof  in  this  case  nothing  was  shown  which  jus- 
tified a  reformation  of  the  deed  or  a  rescission  of  the  contract. 

Judgment  affirmed,  with  costs.    All  concnr. 


AGRESTA  et  al.  v.  HART. 
(Supreme  Court,  Appellate  Term.    April  22,  1901.) 

1.  Appbal — Questions  Considered— Recohd. 

Where  a  written  Instrument  offered  In  evidence  as  tending  to  establish 
a  mnterlal  fact  la  not  In  the  record  on  appeal.  Its  exclusion  will  not  be 
considered,  since  the  appellate  court  cannot  say  that  the  evidence  tended 
to  prove  such  material  fact 

2.  Same— Exclusion  of  Evidence- Materiality  Aftkrwahds  Shown. 

Where  questions  apparently  immaterial  are  excluded,  and  their  mate- 
riality is  afterwards  shown,  but  no  attempt  to  interrogate  the  witness 
thereto  Is  afterwards  made,  though  he  Is  re-examined,  the  exclusion  of 
such  evidence  is  not  error. 
S.  Fraud— ACTIOK  of  Fbaud — Jurisdiction  of  Municipal  Court. 

Code  Civ.  Proc.  {  2862,  subd.  2,  gives  justices'  courts  Jurisdiction  of 
actions  to  recover  damages  not  exceeding  $200  for  personal  Injuries.  Sec- 
tion 3215  confers  the  same  Jurisdiction  as  provided  by  section  2S62,  subo. 
2,  on  district  courts  of  New  York  City.  Greater  New  York  Charter,  i  1304, 
subd.  14,  confers  the  jurisdiction  of  the  district  courts,  except  as  other- 
wise specified,  on  the  municipal  court.  Ihhi,  that  the  municipal  court  of 
the  city  of  New  York  has  Jurisdiction  of  actions  for  deceit. 

Appeal  from  municipal  court  of  city  of  New  York,  Second  district. 

Action  for  deceit  by  Michael  Agresta  and  others  against  Max  Hart. 
From  a  judgment  of  the  New  York  municipal  court  in  favor  of  plain- 
tiffs, defendant  appeals.    AflBrmed. 

Argued  before  BISCHOFF,  P.  J.,  and  CL.\RKE  and  LEVEN- 
TRITT,  JJ. 
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and  103  New  York  StaU  RaporMr 

Jbaepf  Boflenwei^,  for  ai^yeHaiit. 
AntODio  C.  Astarita,  foi  respondeata. 

BISCHOFP,  P.  J.  With  a  fair  conflict  of  ervidencer  the  recort  Hop- 
port&  the  flnding  of  the  jusrtice  that  the  irtaiBitiffs'  piiystait  to  tbe  de- 
feadaBt  of  the  sam  in  suit  was  induced  by  the  deKberate  misr^reaen- 
tation  of  a  material  fact,  jnstlj  relied  upon  by  the  plaiotiffs,  and  tint 
there  bad  been  no  repajment.  The  money  soed  for  was  paid  by  the 
plaintiffs  to  the  defendant  M  security  for  performance,  and  to  be  ap 
p}ied  upon  the  last  two  naonths*  rent  of  a  leue  for  five  yesaa,  which 
the  defendant,  assertinf  himself  to  be  the  owner  of  the  premises  af- 
fected, proiDiBed  to  execute  and  deliver.  It  is  admitted  that  he  was 
not  tbe  owner,  and  it  appears  that  he  nerer  delivered  a  lease.  Error 
is  assigned  to  tbe  ezelosion  of  a  certain  paper  referred  to  as  a  lease 
to  tbe  defendant  from  tbe  owner  of  the  premises,  but,  since  tiie  ap- 
pellant has  not  caused  this  paper  to  be  annexed  to  the  return,  we  are 
aoable  to  say  that  tbe  crridence,  if  admitted,  would  have  served  to 
show  bis  ability  to  make  good  bis  rapresentation  of  owaeralup  for  the 
paipofles  of  the  lease  promised  to  the  plaintiffs.  Again,  it  is  claimed 
that  the  paper  which  tbe  defendant  gave  to  the  plaintiffs  as  a  receipt 
would  snfRce  to  protect  them  in  their  possession  as  against  the  present 
owner  of  the  fee,  who  took  title  "sa^ect  to  ousting  tenancies,"  and 
after  the  p^aintiffe  had  gone  into  possession  under  the  defendajit's 
promise.  Assuming,  however,  that  the  defendant  had  the  right  in 
some  way  to  give  them  possession,  there  is  certainly  nothing  to  show 
that  he  could  have  given  th^n  a  lease  for  five  years,  and  the  paper 
which  evidenced  the  payment  of  the  defendant  of  the  last  two  months' 
rent  of  the  promised  term  was  wholly  deficient  of  the  formalities  re- 
quired to  make  it  evidence;  of  an  existing  tentmcy  to  ^dure  for  five 
years,  as  against  subsequent  grantee  of  tiie  fee. 

We  find  no  error  in  the  exclusion  of  questions  asked  the  plaintiff 
Pace  on  the  cross-examination  touching  the  manner  in  which  he  made 
payment  of  certain  rent  to  the  defendant  for  the  first  two  months  o( 
the  plaintiffs'  occupation  of  the  premises.  These  questions  appeared 
to  have  no  materiality  at  the  time,  and  their  purpose  was  not  dis- 
closed by  counsel,  but  it  subsequently  developed  that  the  defendant 
claimed  to  have  made  allowance  for  the  deposit  in  question  when  giv- 
ing receipts  to  the  plaintiffs  for  the  rent  as  it  accrued,  and  disputed 
the  plaintiffs'  assertion  that  they  had  regularly  paid  this  rent.  The 
witness  Pace  was  recalled  after  this  issue  became  defined,  and  it  is 
not  to  be  doubted  that  the  justice  would  then  have  allowed  the  ques- 
tions if  they  were  ashed;  but  counsel  made  no  attempt  to  pnrsue  the 
inquiry. 

There  is  no  force  in  the  objection  to  the  jurisdiction  of  the  court. 
Prior  to  the  charter,  the  district  courts  had  jurisdiction  of  an  action 
for  deceit  (CJode,  §§  3215,  2862,  subd.  2;  Id.  §  3343,  subd.  10),  and  the 
municipal  court  has  like  jurisdiction  (Charter,  §  1364,  subd.  14). 

Judgment  affirmed,  with  costs.     All  concur. 
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H.  B.  SOFTAHMANN  &  SONa  T. 
(Bvpreme  CMirt;  Appellate  DlTtakMi,  Besoad  Depi 

1,  SBTmra  Aside  VBUDror  without  Xotioh— Objb 

Wbare  a  venHct.  to.  Bet  aside,  on  Its  Faadtt 

motioa,  becauBs  la  dlsregani  of  the  instroctloiu 

tbe  verdict  without  uotlce  to  the  adverse  part; 

object  on  that  ground. 

%  Bams— DisKEOAKD  or  Technical  Errors— Stati 
Under  Code  Civ.  Proa,  fi  3068,  pravMlnK'  thai 
tic»  court  the  appellate  court  shall  leudv  ]i 
JOBtlce  of  the  caae»  without  regard  to  technic 
do  not  affect  the  merits,  the  appellate  court  ■< 
a  Justice  of  the  municipal  court  In  setting  asld( 
in  the  order  entered  thereoo  the  groonda  upon  ti 
■ndi  vesdlet  was  resdered  In  dlaregaid  ci  ttie 
against  tbe  weight  of  the  eTideqce. 

Appeal  from  muaicipal  covet  of  city  ot  'Si 
Action  by  H.  B.  Seharmann  &  Rons  agaiaet 

order  of  the  jodge  of  the  municipal  court  oi 

setting  aside  a  Tordict  in  favor  of  the  defei 

finned. 
Argned  befk>r«  GOODRICH,  P.  J^  and  ^ 

BERG,  JBNKS,  and  SEWELL,  JJ. 

Abram  8.  Jaffer,  for  appellant. 
Frank  H.  Vogt>  for  reiqwndent. 

HIR8CHBERG,  J.  TiM  action  is  brongfal 
made  by  the  defendant,  dated  April  16, 1900, 1 
for  valoe  receired,  promiaed  to  pay  the  plaint 
of  9660.  The  plaintiff  is  a  corporation  enga^ 
and  sale  of  beer,  and  the  money  secured  1^ 
by  it  to  pay  the  license  fee  for  a  liquov  tax  < 
defendant  to  carry  on  business  for  the  perio< 
1,  1900.  The  evidence  clearly  establishes 
made  at  the  time  the  money  was  adraBced  i 
that  the  defendant  should  buy  beer  from  t 
year,  and  that  he  should  pay  one-half  of  the  i 
$13  each  every  two  weeks.  The  remaining 
secured  by  the  note  was  to  be  remitted  by  tb 
tion  of  the  sale  to  defendant  of  the  beer  wh 
quire  in  the  conduct  of  his  business.  On  I 
claimed  that  there  was  no  agreement  for  a  y 
be  permitted  to  discharge  the  note  by  the  pa 
weeks,  either  for  the  year  or  until  he  sold  out 
if  he  saw  fit  to  sell  out  his  business  at  any  t 
could  cancel  the  note  by  them  surrendering  t 
tiff's  benefit.  He  did  sell  out  the  business  c 
then  paid  the  plaintiff  the  sum  of  $65  in  in 
two  weeks  up  to  that  time;  and  the  plaint 
from  the  state  authorities  the  unearned  licem 
render  of  the  certificate,  amounting  in  all  to 
upon  the  note.    The  plaintiff  sued  to  recover  i 
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ine  case  was  snomitted  to  tne  jury  in  a  charge  tnat  tne  only  ques- 
tion in  dispute  was  whetlier  the  defendant  was  entitled  to  an  uddi- 
tional  deduction  of  f  65,  being  a  rebate  equal  to  the  amount  which 
he  had  actually  paid;    and  this  depending  upon  whether  the  jury 
adopted  the  plaintiff's  theory  that  the  contract  was  for  a  year,  or 
the  defendant's  theory  that  it  terminated  on  a  sale  of  the  business. 
The  jury  was  instructed,  in  effect,  to  render  a  verdict  for  the  plaintiff 
in  any  event, — for  the  whole  sum  claimed  if  they  believed  the  plain- 
tiff's witnesses,  and  for  |65  less  if  they  believed  those  examined  on 
behalf  of  the  defendant.    The  instructions  given  by  the  justice  were 
correct,  upon  the  proof,  but  were  disregarded  by  the  jury.    A  ver- 
dict was  rendered  in  favor  of  the  defendant,  which  the  justice  set 
aside  at  once,  and  directed  that  a  new  trial  be  had  on  a  day  then 
designated.    The  appellant  claims  that  the  verdict  could  only  be  set 
aside  upon  five  days'  notice,  pursuant  to  chapter  748  of  the  Laws 
of  1896,  amending  the  consolidation  act  (chapter  410,  Laws  1882). 
and  included  in  the  provisions  of  section  1369  of  the  Greater  New 
York  charter  (chapter  378,  Laws  1897).    If  the  statute  is  to  be  con- 
strued as  calling  for  such  notice  where  the  verdict  is  set  aside  upon 
its  rendition,  which  I  seriously  doubt,  especially  where  it  is  done  by 
the  court  for  disregard  of  its  instructions,  and  accordingly  without 
motion,  the  right  to  notice  is  certainly  waived  by  a  failure  to  object 
upon  that  ground.    Krakower  v.  Davis  (appellate  term)  20  Misc.  Rep. 
350,  45  N.  Y.  Supp.  780,  and  cases  cited.    The  order  does  not  recite 
the  grounds  upon  which  it  was  granted,  as  apparently  required  by 
the  statute,  and  as  certainly  required  when  made  on  notice  after 
judgment,  and  where  the  order  not  only  sets  the  verdict  aside,  but 
also  vacates  or  modifies  the  judgment  entered  thereon.    The  objec- 
tion in  this  instance  is  purely  technical,  not  affecting  the  merits; 
and  as  it  clearly  appears  that  the  ground  of  the  justice's  action  was 
the  disregard  of  his  instructions  by  the  jury,  and  as  a  judgment  upon 
the  verdict  could  not  be  supported,  we  must  disregard  the  error,  if  it 
be  one,  under  section  3063  of  the  Code  of  Civil  Procedure. 

The  order  is  afSrmed,  with  costs.    All  concur. 


JACOB  V.  HABPBLBIN. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  19,  1901.) 

Bbplbvik — Conditional  Sales— Evidence. 

In  replevin  for  a  piano,  where  defendant  had  pleaded  a  general  denial 
to  the  complaint,  and  had  introduced  evidence  showing  that  defendant's 
wife  had  possession  of  the  piano  three  weeks  before  the  conditional  sale 
was  executed.  It  was  error  to  exclude  plaintiff's  evidence  as  to  how  de- 
fendant's wife  had  possession  before  the  defendant,  since  plaintiff  was 
entitled  to  rebut  defendant's  attempt  to  show  title  out  of  the  plalntlfr 
without  connecting  itself  witb  It. 

Appeal  from  municipal  court,  borough  of  Brooklyn,  Second  district. 

Replevin  by  C.  Albert  Jacob,  doing  business  as  Jacob  Bros.,  against 

George  Haefelein.    From  a  judgment  of  the  municipal  court  of  the 
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city  of  New  York,  borough  of  Brooklyn,  in  favor  of  defendant,  plain- 
tiff appeals.    Beversed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWAKD,  HIRSOH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Morris  Putnam  Stereus,  for  appellant. 
John  J.  Conneen,  for  respondent. 

SEWELL,  J.  This  action  was  commenced  on  Jannary  25, 1900,  to 
recover  possession  of  a  piano.  It  appears  that  on  April  IB,  1897,  the 
parties  entered  into  a  written  contract  wherein  the  defendant  pur- 
ported to  hire  the  piano  from  the  plaintiff  for  29  months,  and  agreed 
to  pay  the  sum  of  ^0  rent,  in  monthly  payments  of  |10  each ;  and,  in 
case  of  any  default,  the  defendant  agreed  to  return  the  piano,  at  the  . 
option  of  the  plaintiff,  in  as  good  condition  as  when  received.  The 
contract  also  provides  that  "all  money  paid  as  rent  will  be  deducted  if 
above  piano  be  purchased,  at  above-mentioned  value,  within  thirty 
months  from  above  date,  providing  the  terms  and  provisions  of  the 
above  agreement  have  been  kept."  This  case  has  been  tried  three 
times.  The  first  time  the  jury  did  not  agree.  Upon  the  second  trial 
they  rendered  a  verdict  for  the  defendant.  An  appeal  was  taken, 
and  this  appellate  division  reversed  the  judgment,  granting  a  new 
trial  (54  App.  Div.  570,  66  N.  Y.  Supp.  1007),  which  was  had  on  Jan- 
uary 16,  1 901,  when  the  jury  again  returned  a  verdict  for  the  defend- 
ant, and  from  the  judgment  entered  thereon  this  appeal  is  taken. 

The  answer  contains  a  general  denial,  and  for  a  second  defense 
alleges  that  "the  piano  in  question  was  sold  and  delivered  to  the  de- 
fendant, and  a  paper  purporting  to  acknowledge  the  ownership  of 
Jacob  Brothers  given  simply  and  only  as  a  security  for  the  perform- 
ance of  the  condition  of  sale."  The  defendant  also  alleges  that  the 
contract  was  varied  by  parol  agreement,  that  the  time  of  payment  was 
extended,  and  that  he  was  induced  to  enter  into  the  agreement  by 
false  and  fraudulent  representations  of  the  plaintiff.  The  defendant 
called  Mrs.  Haefelein,  who  testified  that  she  had  possession  of  the 
piano  in  question  three  or  four  weeks  before  the  16th  day  of  April, 
that  it  was  delivered  to  her,  and  that  she  never  returned  or  willingly 
delivered  it  to  anybody.  The  defendant  then  introduced  in  evidence 
a  paper  or  sales  account  from  one  of  plaintiff's  books,  dated  April  17, 
1897,  upon  which  Mrs.  Haefelein  was  charged  with  the  piano,  and 
upon  which  the  amounts  testified  to  as  having  been  paid  by  the  de- 
fendant were  credited.  No  other  evidence  was  given  or  offered  on  the 
part  of  the  defendant.  The  plaintiff  then  recalled  Hess,  the  book- 
keeper and  manager  for  plaintiff,  and  asked  him  "to  explain  how  it 
was  that  Mrs.  Haefelein  had  the  piano  in  her  house  prior  to  the  mak- 
ing of  the  contract."  This  question  was  objected  to  by  the  defend- 
ant as  calling  for  a  conclusion.  The  objection  was  sustained,  and 
plaintiff  excepted.  Thereupon  plaintiff  asljed  the  witness  to  state  the 
conversation  he  had  with  Mrs.  Haefelein  at  the  time  she  claimed  to 
have  received  the  piano.  This  question  also  was  objected  to.  The 
objection  was  sustained,  and  plaintiff  excepted. 

As  was  said  upon  the  former  appeal,  it  is  impossible  to  avoid  the 
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«ODol«stoik  that  the  verdict  awaidiag  the  risht  ol  posseseioa  to  tbie  de- 
fendant was  against  the  evidence.  However  that  way  be,  the  court 
.«rred  in  exohiiliDg  evidence  to  ehatacteriis^  the  po«$e«aioi)  of  Mrs. 
Haefelein.  The  general  denial  put  in  ieeue  th9  plaiatifTq  title,  as 
well  as  the  wron^ul  detention  of  the  property.  Upon  that  issue  the 
-defendant  had  the  right  to  show,  as  he  attempted  to  do,  title  ont  of 
the  plaintiff,  without  connecting  himself  with  it.  If  the  evidence  of 
Mrs.  Haefelein  was  sufScient  for  that  purpose,  the  plaintiff  was  boond 
to  eotablish  hJH  ri^  t»  the  poiMMSioo  as  «xa]Qst  her.  The  pn^toaed 
testimony  mas  imteoded  for  that  poTDosew  The  q^e^tioq^  oalle^  for  a 
f»et,— for  the  transaction  q»  agreement  nndei?  which  ehe  received  and 
retained  the  property  during  the  time  testified  to  ^y  htw-  It  was 
-clearly  competent,  and  foe  this,  if  for  no  Qth!9t,  vewoOi  the  jqdsiiQem 
flhould  be  reversed,  wltii  costs.    AU  aoQc«r. 

In  re  AUSTIN'S  WIJ/L. 
(Supreme  Coart  Appellate  piTislon;  Second  Department    April  19.  1901.) 

1,    WlLIiS-^eONITttCCTIOV— IHCOMK  OF  JiBTATP. 

Wher«  a,  vlll  directs  the  locome  of  testator'Q  prop^ctiir  to  be  f«ld  to 
certain  persons  for  life,  remainder  over,  the  Ufe  tenavts,  apd  not  the 
estate,  are  entitled  to  the  first  year's  Income, 
-ft  Bamb. 

Wber*  a  will  dipeGts  that  testator's  propertr  be  <>onverte4  Into  certain 
•e«i)rltl«tk  a9d  that  the  income  of  his  estate  be  paid  to  certain  peraons 
(or  life,  the  Income  of  the  estate,  before  sach  cqnT^gn  1«  effoct^  goes 
to  the  life  tenant. 
-&  Exbcutor8—Trusts:b8— Compensation. 

Where  executors  are  also  trustees,  they  are  entitled  to  commtaBlona  la 
both  capttcttics. 
•4  Bakk. 

Wbere  tbe  income  of  an  estate  goes  to  certain  benefletariea  for  life,  and 
the  principal  to  other  beneficiaries,  the  executor  and  trustee  cannot  pay 
all  the  income  to  the  life  tenants,  and  collect  their  cemmlaatona  from 
the  principal  of  the  estate. 

Appeal  from  surrogate's  cowrt,  Kings  coun^. 

Judicial  settlement  of  the  accounts  of  W.  H-  Slocum  and  another, 
sm  8uryivin£  e^^ecutors  and  trustees  of  Hobert  F-  Austin,  ^rom  the 
decree,  the  executors  and  others  appeal.    Decree  modified. 

Argued  before  GOODRICH,  p.  J.,  and  WOODWARD.  HUtSCH- 
BERG,  JENKS,  and  SEWELL,  W, 

Richard  T.  Greene,  for  appellaots  William  H.  Slooom  and  John  P. 
Douglass,  executors,  etc. 

Thomas  M.  Bowlette,  for  appellants  and  rei^adents  Aqim  B.  Aus- 
tin and  others. 

John  A.  Straley,  for  respondent  Robert  B.  Auatia. 

HIRSGHBERG,  J.  The  main  conteatioa  is  with  respect  to  pay- 
ments made  by  the  executors  and  trustees  of  alleged  income,  amoaat- 
ing  to  the  sum  of  $21,763.07.  That  amount  appears  to  have  been  paid 
to  the  life  beneficiaries  in  the  belief  on  the  part  of  the  executors  that 
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the  life  tenants  wiere  entitled  to  the  income  of  the  «stat«  <M«ed  •dwr- 
ing  tiie  first  year.  The  decree  of  the  surtogate  is  ba^ed  on  the  report 
of  a  referee,  wlio,  after  a  very  thoroHgh  cad  {minstakii^  eizamination 
of  the  authorities,  reached  the  conclttsidn  that  these  beneftciaxies  were 
only  entitled  to  receive  the  income  of  the  estate  cottuneiicing  and  ac- 
cmiog  one  .year  after  the  testator''8  death.  The  result  requires  the 
execatont  te  pay  this  intsge  ■mum  a  «econd  time,  -and  -oDly  the  clearest 
reqait<Ma6b't&  «f  the  Hew  will  Jostiify  it.  i&  his  F^«irt  the  leaxoei  ref- 
eree st&teti: 

"The  exacvten  tor  fourteen  yeara  liave  bones^  adnlnlslered  the  estate. 
In  cooMe  of  odatlBlstratioB  tbey  bare  -ia  ^ood  taltfa,  and  la  full  belief  tbat 
tlwreiu  they  ^rere  cairylag  t>Bt  <tbe  wiakes  of  tfae  testator  and  ttie  'Injunctiona 
of  bis  wlU,  paid  oat  ttils  large  anm,  In  tbe  j^roportioBa  dfrected,  and  partly 
to  the  fparents  of  tkese  restduary  legatees.  Tbeee  jnoneya  liavie,  no  doubt, 
been  largely  "used  for  tbelr  edweation,  EaalDteDance,  and  support.  It  VvKWld, 
therefore,  be  quite  satisfactory  to  affirm  the  transaction  as  If  made  pursuant 
to  tins  ^U  lUid  the  law.    B«t  ttitb,  m  I  tmiMPStand  ixsth.  may  not  b«  den*." 

An  eziimination  <a  the  'Will,  and  of  the  attth-orities  pKtrented,  con- 
vinces me  that  this  may  be  done,  and  that  in  paying  'out  for  the  ben- 
efit of  the  life  bebfeflciaries  the  income  of  the  first  year  the  eXfecntor» 
followed  both  the  intention  of  the  testator  and  the  requirements  off 
the  law. 

The  testator,  iRobert  t'.  Austin,  at  the  time  of  his  death,  Which  oc- 
corred  on  Miarch  8<L,  1885,  was  a  flaeniber  of  a  large  grocery  firm,  fnun 
the  business  of  which  l*e  was  deriving  a  lar^e  annual  income.  His 
wealth  wais  almost  all  invested  in  that  bwsiness.  The  co-partnewhlp 
articles  provided  that  each  partner  should  receive  7  per  cent,  inter- 
est on  his  capital,  to  be  dialled  to  the  ei^naes  <of  the  business,  Ibe- 
fore  any  ^(yflts  tdyould  be  idivided,  and  tbe  teErta1<or  Mceived,  or  was 
entitled  to  receive,  for  &e  year  prior  to  his  death,  over  f42,W0  in 
interest  and  profits.  The  co-partnership  articles  farther  provided 
tlmt,  in  case  of  the  death  -of  a  partner,  the  business  might  be  cen- 
tiwued  by  his  legal  representatives  -and  the  ■survivonB  of  the  'firm  for 
their  joint  benefit  until  "ftie  1st  «ay  Of  -Jaauary  succeeding  the  -death, 
and  the  tMnlnetis  Was  so  oentinued  in  this  case  until  Januai^  1, 1886. 
The  will  is  dated  January  31,  1877,  -and  provides,  so  far  as  is  ma- 
terial to  the  present  inquiry,  as  follows: 

"First.  <1  Iglve,  bequeath,  'and  devise  unto  my  executors  hereinafter  named 
*  *  *  bll  of  my  ipropertjr,  real  and  perBona-l,  of  -every  name,  nature,  and 
kind,  of  which  <I  shnll  die  seised,  or  which  I  -may  have  or  own  at  the  time  of 
my  decease,  for  the  f  oUowins  uses  and  purposes,  and  to  be  held  and  disposed 
of  t^  them  as  follows,  viz. :  I  direct  and  require  them  to  sell  and  oonvey  the 
raat  estafte,  and  convert  all  of  said  property,  real  and  personal,  into  -money, 
as  soon  as  It  eao  convenl^ttly  be  -done,  without  prejudice  ■or  injury  to  the 
estate,  and  after  paying  my  debts,  and  such  necessary  expenses  as  are  prop- 
ei^y  paya<bte  therefrom,  to  Invest  libe  same  In  bonds  and  taoregsges  on  Im- 
prove tnnBtbag  lands,"  «tc.  "In  oatie  any  part  of  the  -mone^  or  .piroceeds  of 
my  said  estate  cannot  be  safely  Invested  In  the  manner  aforesaid,  or  if  any 
part  thereof  cannot  be  so  Invested  in  such  securities  without  ^eat  httztrrA, 
loss,  or  'saStYflce,  sucb  momy  may  be  lifv^ted  in  bonds  Hhd  tnOPtt(t(^es  on 
flrstt-elass  city  property.  *  *  *•  Incase  my  eseeutors  shall  at  rtny  time 'have  ou 
band  nny  'mdney — proceefls  ■6t  tny  said  estate^that  offnnot  'be  properly  In- 
vested ffs  afor^aid, 'or  In  sums  not  sufficiently  large  to  be  profitably 'hiveSted 
»t«  herelnbefdre  prorUled,  1  'desire  and  direct  them  to  <1<q)dsSt  'tlie  attmo  'in 
such  savings  banlc  or  banics    *    *    *    as  shall  have  at  tbe  time  a  sui<iil1]s  tff 
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at  least  one  hundred  thousand  dollars,  exclusive  of  real  estate  OTmed  tr 
them.  Second.  The  income  of  my  said  estate,  after  deducting  the  necessarj 
costs  and  expenses  of  Investing  the  property  and  collecting  the  income,  is  to 
be,  and  I  will  and  direct  that  the  same  be,  paid  out  and  disposed  of  as  fol- 
lows, viz.:  Two  thirds  thereof  is  to  be  annually  retained  by  or  paid  over  to 
my  beloved  wife,  Anna  Schuyler  Austin,  during  her  lifetime,  and  is  to  belong 
absolutely  to  her.  The  remaining  one-third  I  direct  and  require  my  said  ex- 
ecutors to  pay  out  for  the  necessary  use  and  expenses,  of  the  famUy  of  my 
beloved  son  Daniel  W.  Austin,  including  himself,  in  such  sums,  for  rent,  food, 
clothing,  family  supplies,  and  expenses  as  may  be  necessary  for  the  support 
of  himself  and  family.  Third.  Ftom  and  after  the  death  of  my  said  wife.  In 
case  my  said  son  shall  then  be  living,  I  direct  and  require  that  all  of  the 
Income  of  my  said  estate  'be  paid  out  annually,  and  In  such  sums  as  may  be 
needed  for  the  support  and  maintenance  of  my  said  son  and  his  family,  in 
the  manner  and  as  provided  In  the  next  preceding  (the  second)  clause  of  this. 
But,  In  case  my  said  son  shall  not  then  be  living,  it  is  my  will,  and  I  direct, 
that  my  whole  estate  shall  be  given  to,  and  be  divided  among,  his  children 
and  his  widow  (if  there  shall  thai  be  one),  share  and  share  alike." 

The  rale  goTeming  the  construction  of  this  will,  in  its  relation  to 
the  controverted  question,  as  deducible  from  all  the  authorities,  was 
stated  with  great  clearness  by  Judge  Maynard  in  Re  Stanfield,  135  N. 
Y.  292,  31  N.  E.  1013.  He  said  (page  294,  13o  N.  Y.,  and  page  1014, 
31N.E.): 

"Where  the  income  of  an  estate,  or  of  a  designated  portion,  is  glT«a  to  a 
legatee  for  life,  we  think  It  Is  clear  that  he  becomes  entitled  to  it  whenever 
It  accrues,  and,  if  the  estate  is  productive  of  income  from  the  death  of  the 
testator,  be  can  require  the  executor  to  account  to  blm  for  the  Income  from 
that  time.  The  rule  that  general  legacies  shall  not  bear  interest  until  the 
expiration  of  one  year  from  the  grant  of  letters  testamentary,  or  of  adminis- 
tration (In  re  McGowan,  124  N.  Y.  526,  26  N.  E.  1098),  has  no  application  In 
such  a  case.  It  Is,  by  Its  terms,  limited  to  general  legacies  payable  out  of  the 
corpus  of  the  decedent's  estate.  In  the  present  case  the  bequest  is  not  of  a 
part  of  the  principal  of  the  estate,  or  of  any  property  possessed  by  the  tes- 
tator in  bis  lifetime,  but  of  that  which  is  to  arise  or  accrue  after  his  death 
from  a  specified  fund  to  be  set  apart  for  that  purpose.  It  Is  the  Income  which 
constitutes  the  respondent's  legacy.  He  Is  not  seeking  to  charge  the  estate 
with  Interest  upon  his  legacy,  but  Is  simply  endeavoring  to  secure  the  legacy 
Itself,  and  his  effort,  therefore,  involves  no  Infringement  of  the  role  regu- 
lating the  p'ayment  of  Interest  upon  general  legacl^." 

In  reference  to  the  necessity  for  an  investment  of  the  fund  by  the 
executor  as  bearing  upon  the  right  to  immediate  Interest,  he  said 
(page  295,  135  N.  Y.,  and  page  1014,  31  N.  E.): 

"The  direction  to  the  executor,  with  respect  to  the  Investment  of  the  fund, 
has  reference  to  the  administration  of  the  trust,  and  cannot  be  available  to  de- 
feat the  legatee's  title  to  Income  accruing  previously  to  the  time  when  th(» 
investment  Is  required  to  be  made.  Until  It  Is  made  an  equivalent  In  value 
of  the  property  out  of  which  the  fund  is  to  be  raised,  it  must  be  deemed  to 
stand  in  place  of  the  investment  and  whatever  Income  arises  from  It  mean- 
while belongs  to  the  legatee  to  whom  it  has  been  expressly  given." 

And  at  page  297,  135  N.  Y.,  and  page  1015,  31  N.  E.,  he  supplied 
both  a  rule  and  a  test  to  determine  the  question  under  consideration 
in  all  cases,  viz.: 

"It  the  estate  is  sufficient  for  the  liquidation  of  debts  and  other  charges, 
and  is  so  Invested  as  to  be  productive  of  Income  from  the  death  of  the  testa- 
tor, a  bequest  of  Income  to  a  legntee  for  life  must  be  construed  to  Invest  lilm 
with  a  title  to  such  Income  from  the  date  of  the  testator's  demise,  unless 
there  is  some  provision  in  the  will  from  which  a  contrary  Intent  Is  to  be 
inferred." 
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On  tiie  prlnciplefl  enunciated  in  the  Stanfield  Case,  and  rapported 
by  substantially  every  precedent  authority,  the  life  tenants  in  this  case 
should  be  held  entitle!  to  all  the  income  accruing  from  the  date  of 
the  testator's  death.  There  is  nothing  in  the  will  to  indicate  a  con- 
trary intent.  The  direction  to  convert  the  estate  into  money,  and  to 
invest  the  money  in  the  specified  securities,  ia  not  a  controlling  con- 
dition, where  the  income  bequeathed  is  not  in  terms  the  income  aris- 
ing from  the  investments,  or  the  income  accruing  after  the  invest- 
ment, but  is,  as  here,  "the  income  of  my  estate,"  and  "all  of  the  in- 
come of  my  said  estate."  The  cases  which  controlled  the  learned 
referee  and  snrri^ate  are  clearly  distinguishable  by  this  distinction. 
Vickers  v.  Scott,  3  Mylne  &  K.  500,  presented  the  question  as  to  when 
the  life  tenant  would  be  entitled  to  the  rent  of  real  estate.  The  will 
directed  a  sale  of  the  real  estate,  and  the  investment  of  the  purchase 
money.  "Upon  investment  thereof"  the  income  derived  from  such  in- 
vestment was  bequeathed.  The  master  of  the  rolls,  Sir  John  Leach, 
said  (page  504):  "The  tenant  for  life,  by  the  clear  language  of  the 
will,  is  not  entitled  to  the  rents  and  profits  of  the  residuary  real  estate 
antU  it  has  been  sold,  and  the  produce  invested."  So,  too,  in  Clif- 
ford V.  Davis,  22  111.  App.  316,  the  bequest  was  in  express  terms  the 
interest  to  be  collected  by  the  executor  on  his  investments.  The 
court  said  (page  320): 

"The  general  rule  Is  that  in  case  of  the  bequest  of  a  life  estate  in  a  resld- 
uary  fund,  and  where  no  time  is  prescribed  In  the  will  for  the  commencement 
of  the  Interest  or  the  enjoyment  of  the  use  or  Income  of  snch  residue,  the 
legatee  for  life  Is  entitled  to  the  Interest  or  income  of  the  clear  residue,  as 
afterwards  ascertained,  to  be  computed  from  the  time  of  the  death  of  the 
testator.  When,  however,  the  testator  has  directed  one  species  of  property  to 
be  converted  Into  another,  or  the  residuary  fund  to  be  Invested  in  a  particu- 
lar manner,  and  has  given  a  life  estate  In  the  fund  as  thus  converted  or  In- 
vested, then.  In  such  event.  It  Is  deemed  to  be  consistent  with  the  will  of  the 
testator  to  consider  the  life  Interest  as  commencing  when  the  conversion 
takes  place  or  the  Investment  Is  made." 

And  at  page  324  the  court  said: 

"The  holders  of  this  life  Interest  most  be  willing  to  accept  the  bounty  of 
the  testator  upon  the  terms  upon  which  it  was  given.  The  will  donated  to 
them  no  Interest  whatever  In  the  lands,  or  In  the  rents,  Issues,  and  profits 
thereof,  and  It  did  not  bestow  upon  them  the  chattel  property  or  the  choses 
.n  action  on  hand  at  the  time  of  the  death,  or  any  interest  thereon  or  Increase 
therein  which  might  accrue.  These  things  were  all  expressly  devised  and  t>e- 
oueathed  to  the  executor,  but  upon  the  trusts  declared  In  the  will.  That 
which  was  given  to  these  donees  was  specifically  the  Interest  to  accrue  upon 
a  fund  yet  to  be  created,  and  that  only." 

In  Williamson  v.  Williamson,  G  Paige,  29S,  the  chancellor  said  (page 
304): 

"The  result  of  the  English  cases  appears  to  be,  and  I  have  not  been  able  to 
Und  any  in  this  country  establishing  a  different  principle,  that  in  the  bequest 
of  a  life  estate  in  a  residuary  fund,  and  where  no  time  is  prescribed  in  the 
will  for  the  commencement  of  the  interest  or  the  enjoyment  of  the  use  or 
income  of  snch  residue,  the  legatee  for  life  is  entitled  to  the  Interest  or  income 
of  the  clear  residue,  as  afterwards  ascertained,  to  be  computed  from  the 
time  of  the  death  of  the  testator.  All  the  cases  which  appear  to  conflict  with 
this  rule,  except  the  two  decided  by  Sir  .John  Ticach,  which  are  no  longer  to 
be  considered  as  authority,  will  be  found  to  be  cases  In  which  the  testator 
had  directed  one  species  of  property  to  be  converted  into  another,  or  the 


Digitized  by 


Google 


lOM  69  NEW  TOBK  SUPPLEMENT  ^Op.   CL 

and  102  N«w  Tork  State  Reporter 

vatUaarr  /and  to  1>«  Invested  In  a  partlcnlar  nanner.  and  had  then  sfren  • 
nfe  estate  In  ¥he  fund  as  tlius  converted  or  Invested.  In  sncb  caaes  it  appears 
to  "be  ronststent  with  the  wJU  of  tSw  testator  to  consider  the  life  iaterert  as 
cetnnewclng  wlien  the  conversion  takes  piaoe  or  the  in-restment  is  xaada 
eltlKF  wMbis  tbe  jBBr  er  at  the  expiration  of  tluit  time." 

Tbfi  iearaed  referee  has  -found  that  in  thie  case  the  iatent  of  tbe 
testator  waa: 

"(1)  nuit  all  his  'estatB  vhould  9rtft  1>e  eimvvrtefl  tnto  money;  <Z)  that  tt 
should  tlsMi  be  lavestsd  In  q^ectfled  secwiltiea  or  deyoalted  te  ■mii1iib»  ttankB: 
(3)  tJHit  Ute  laeoKie  from  ■«oh  in^eatzncatB  and  'deposUa  «l)Mild,  aflier  it  bad 
so  Accmed,  be  paid  over  uuuially  and  diutng  their  Uvae  to  the  teBtatur'? 
widow,  and  to  or  tor  the  support  of  his  son  and  family." 

Biit.BoAiag  is  «Ieuer  than  that  lite  testator  has  ntft  in  terms  lim- 
ited tiie  life  -estate  to  the  tmid  to  be  <rFeflt£d  bj  -the  otuav^rBidn  and 
iavestanent.  What  be  ^ives  is  ^tbe  ij>c»me  of  my  «aid  estate,"  not 
tlue  income  anaing  tram  the  inveatjoaettts,  nor  even  the  tecome  col- 
lected affter  tine  oonvtesaien  end  inveatxDent  it  is  tr«e  tbat  the  be- 
qaest  is  only  "the  iacome  of  my  vaid  Asta>te;,"  after  dedaoting  tbe  ooKtl^ 
and  eikipeDBeB  of  ifivertinent  and  oolleotioo,  bat  that  is  only  aiMtber 
wtay  tA  aayii^g  "the  net  income  of  my  estate,"  and  is  xieoely  a  rec- 
ognition of  ex^ectse  as  a  neoeasaiy  incident  to  the  proeeaa  of  admiiii^ 
tnvtion.  In  the  abseoKe  «f  itkia  <iirectioa,  tlte  dednction  «f  the  ex- 
pense wonid  be  equally  imperative.  The  testator  -knew  tha;t  hia  e$>- 
tate  was  chiefly  embarked  in  the  ^ocery  bosinesa,  where  it  was 
invested  at  interest,  constitoting  a  debt  Ar  obligation  of  the  firm, 
iphich  "was  payable  to  hnn  invspective  of  profiits,  and  -which,  until  the 
conversion  and  investment  which  lie  directed,  "with  wihatevvr  profits 
might  .accrue,  would  furnish  adequate  income  for  -the  sn^qKirt  of  his 
widow  »ml  his  sen's  wife  And  'family;  and  conaeqaently,  in  the  gen- 
«ral  provisioii  wliich  'gafve  them  for  1^  the  aitire  income  of  bis  estate 
for  support  and  maintenance,  the  income  aecrning  before  en  vv«ll  a 
after  the  conversion  and  investment  must  be  considered  to  toe  inchid- 
ed,  in  the  absence  of  any  provision  in  the  will  from  which  a  contrary- 
intent  can  be  inferred. 

All  -the  cases  «eera  to  accord  \7Hh  the  -views  dteMin  tofmameA.  -See 
'Cooke  v.  Meeker, '36  !N.  T.  15;  Eodman  v.  Finefce,  «8  N.  Y.  2S9;  in  re 
Schermerhom  (Sup.)  8  N.  Y.  Supp.  775;  Wells  v.  Kni^,  5  Him.  50; 
Powers  'V.  Powers,  A9  Han,  219,  1  N.  ¥.  £upp.  .636^  Barrow  v.  Bar- 
row, «5  Hum,  i<», «  N.  Y.  Supp.  783^  )In  re  Barnes'  iKstBte,  7  App. 
D*v.  13,  40  N.  Y.  Supp.  494;  Banrgent  v.  Bargewt,  103  Hans.  297.  I 
find  none  of  the  cases  cited  by  the  respondents  to  be  in  cuutraveu- 
tion  of  the  principle  in  issue.  They  are  all  cases  where  the  fund  to 
be  in-vested  is  'first  to  be  oMained  'by  a  sale  and  'conversion,  the  «ob 
sequent  gift  being  expressly  attached  to  the  fund  so  created,  and  n«ne 
■where  the  gift  is  of  fbe  rnterest  arising  -from  4he  -entire  estate,  un- 
qualified by  the  fart  of  conversion,  either  in  point  of  "time  or  «t  extent. 

In  relation  to  the  controversy  over  the  rcommissiona,  an  appellate 
court  >can  4o  littie  .mone  tban  announce  <the  princijdes  estabHahed  by 
the  authorities.  Tbs  executors  are  ^entitled  to  commissioBS  in  tbat 
capacity,  and  also  as  trustees.  Tn  re  Johnson,  "57  App.  ©iv.  4»4,  €7 
;JC.  Y.  Supp.  1004.  They  are  also  entitled  to  xsommisslons  on  ,fhe  an- 
imal income,  unless  they  one  iouad  to  have  waived  the. right  b}-  iwy- 
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ing  over  the  entire  income  without  any  deduction  for  commissions, 
and  without  retaining  in  their  hands  or  afterwards  receiving  any 
funds  belonging  to  the  same  beneficiaries,  and  from  which  such  com- 
missions could  afterwards  be  deducted;  that  is  to  say,  they  cannot 
pay  the  income  in  full,  and  deduct  commissions  on  such  income  from 
the  principal,  where  the  income  goes  to  one  set  of  beneficiaries,  and 
the  principal  to  another.  By  paying  in  full,  without  retaining  the 
conunissions,  where  such  commissions,  if  afterwards  collected,  would 
be  charged  upon  other  beneficiaries,  the  right  is  clearly  waived.  Spen- 
cer V.  Spencer,  38  App.  Div.  403,  56  N.  Y.  Supp.  460;  In  re  Haight,  51 
App.  Div.  310,  64  N.  Y.  Supp.  1029. 

The  account  will,  of  necessity,  require  to  be  restated  in  order  to  de- 
termine the  exact  amount  of  incinne,  and  its  proper  disposition,  in 
accordance  with  this  opinion,  and  the  commissions  can  then  be  ad- 
justed as  suggested.  It  may  be  that  upon  such  readjustment,  the  ex- 
penses of  the  liquidation  of  the  business  of  the  firm  being  charged 
ratably  and  equitably  as  against  principal  and  income,  surplus  income 
will  be  disclosed  sufficient  to  meet  the  commissions  which  the  appel- 
lants would  otherwise  lose,  but  which  may  thus  be  saved  to  them, 
unless  the  surrogate  shall  find  a  waiver  as  a  matter  of  fact. 

The  decree  should  be  modified,  and  the  proceedings  remitted  to  the 
surrogate  for  disposition  accordingly,  with  costs  to  all  parties  to  this 
appeal  payable  out  of  the  estate.    All  concur. 


GBNUNQ  v.  METROPOIilTAN  UFE  INS.  CO. 
(Supreme  Court,  Appellate  Division.    Second  Department    April  19, 1901.) 

1.  Iksubanck— Suit  on  Polict— Delivery— Pbook— Motion  to  Dismiss. 

Where  the  physical  delivery  of  a  policy  was  undisputed,  and  the  com- 
pany's agent  had  authority  to  deliver  policies  on  his  own  Judgment  as  to 
insured's  good  health,  and  Insured  subsequently  paid  the  premium  by 
check,  a  motion  to  dismiss  the  complaint,  In  a  suit  on  the  policy,  on  the 
ground  that  the  evidence  was  InsufiBcient  to  go  to  the  Jury  on  the  ques- 
tion of  delivery,  was  properly  denied. 

S.  BAMB—CONDrriONS— Health  at    Delivery— Bbbach— Direction    of   Ver- 

DICW. 

Where  a  policy  provided  that  It  should  not  be  valid  unless  insured  was 
In  sound  health  on  Its  delivery,  and  the  insuring  company's  agent  who 
was  authorized  to  deliver  the  policies  on  his  judgment  of  insured's  good 
health,  delivered  a  policy  to  insured,  on  a  public  street  who,  though  he 
had  been  to  a  doctor  the  day  before,  was  regularly  attending  to  business, 
a  motion  to  direct  a  verdict  for  the  company,  In  a  suit  on  the  policy,  on 
the  ground  of  a  breach  of  such  condition  as  to  health,  was  properly 
denied. 
&  Same— SoBMissiON  of  Soue  Issues— Special  Verdict. 

The  only  Issues  in  a  suit  on  a  policy  were  delivery  of  the  policy,  and 
the  good  health  of  the  insured  at  certain  stated  times.  None  of  the  facts 
material  to  the  first  issue  were  controverted.  The  court  submitted  five 
•  questions  as  to  the  health  of  the  Insured  to  the  Jury,  and,  adopting  its 
findings  thereon,  rendered  Judgment  for  the  plaintlfr.  There  was  no  re- 
quest to  submit  any  other  questions,  or  that  the  case  be  submitted  in 
any  other  form.  There  was  no  agreement  that  there  should  be  a  special 
verdict  Held,  that  such  Judgment  was  not  void,  as  rendered  on  a  special 
verdict  not  covering  all  the  Issues  of  fact  litigated. 

69  N.T.S.— 66 
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4.  Same— Preuicm  — Defbrrbd  Patmbnt  — Aoent's  Authobitt— Cokbctoca- 
TiON  OF  Contract. 

Where  an  agent  of  an  Insurance  company,  who  had  gen«ral  poiirer  to 
take  applicatioofi,  deliver  policies,  and  collect  premloms,  dellTened  a  pol- 
icy to  the  Insured,  and  told  him  that  be  had  80  days  In  which  to  par  the 
premium,  and  the  insured  subsequnitly  delivered  his  check  for  the 
amount  of  the  premium  to  the  agent,  the  waiver  of  a  spot-cash  payment 
of  the  premium  was  within  the  agent's  power,  and  the  contract  of  insor- 
ance  was  consummated.  In  Ote  absence  of  fraud. 

L  Same — Warrahtt— Health  at  Certain  TiifB— Breach — Evibbnc*:. 

Where,  under  the  warranty  clause  In  a  policy,  the  Insured  stated  that 
he  was  last  under  a  doctor's  care  In  18%,  and  the  doctor  testified  that  he 
had  treated  the  Insured  In  January,  1899,  but  was  not  very  sure  about 
the  matter,  and  the  beneficiary  testified  that  insured  came  Into  the  bouse 
wbeee  the  doctor  was  attending  the  family  for  la  grippe,  and  was  given 
some  aiediclne  for  a  cold,  the  finding  that  thtse  was  no  breach  of  war- 
ranty was  supported  by  the  evidence. 

Appeal  from  trial  tenn,  Dntchess  county. 

Action  by  Mary  E.  Gtenung  against  the  Metropolitan  Life  Insur- 
ance Company.  From  a  jndgment  in  favor  of  plaintiff,  defendant 
appeals.    Aifirmed. 

Ai^ed  before  GOODRICH,  P.  J.,  and  WOODWABD,  HIBSCH- 
BEBG,  JENKS,  and  SEWELL,  JJ. 

C.  N.  Bovee,  Jr.,  for  appellant. 
C.  Morschaaser,  for  respondent. 

WOODWABD,  J.  Mary  E.  Gtennng,  widow  of  Lewis  White  Ge- 
nung,  of  Johnsville,  this  state,  brings  this  action  to  recover  upon  a 
policy  of  insurance  written  by  the  Metropolitan  Life  Insurance  Com- 
pany for  f2,000  upon  the  life  of  her  husband,  and  for  her  benefit. 
The  defendant  claims  that  the  policy  was  never  delivered  by  it,  that 
no  first  premium  was  ever  received  by  it,  and  that  consequently  the 
contract  of  insurance  never  had  an  inception.  It  is  also  nrged  that 
the  plaintiff's  husband  was  guilty  of  breaches  of  warranties.  Upon 
the  trial  of  the  action  the  learned  court  submitted  certain  specific 
questions  to  the  jury,  and  upon  the  verdict  rendered  a  judgment  in 
favor  of  the  plaintiff,  from  which  appeal  comes  to  this  court. 

I^ed  L.  Genung,  a  son  of  Lewis  White  Genung,  was  onpleyed  by 
the  defendant  as  its  agent  in  soliciting  life  insurance,  and  in  deliver- 
ing and  receiving  the  money  for  such  policies.  The  superintendent 
of  the  def endairt  testified  as  to  the  custom  of  the  company  that 
"the  assistant  usually  gives  the  policy  to  the  agent,  and  he  takes 
it  out,  and,' on  his  own  authority  as  to  the  good  health  of  the  insmvd. 
he  delivers  the  contract  and  collects  the  money."  While  acting  as 
such  agent,  Fred  L.  Genung  procured  an  application  for  insurance 
from  his  father,  Lewis  White  Genung.  This  application  was  made 
on  the  29th  day  of  July,  1899;  and  on  the  17th  day  of  August,  in  the 
same  year,  a  policy  of  insurance  was  written  by  the  defendant,  and 
by  its  district  superintendent  placed  in  the  hands  of  Fred  L.  Gtenung 
for  delivery  in  the  manner  described  above.  With  this  poli<7  was  a 
receipt  in  the  usual  form  for  the  annual  payment  of  f  115.20,  signed 
by  the  secretary  of  the  company,  and  dated  August  17, 1899,  counter- 
signed, under  date  of  September  5,  1899,  by  J.  K.  Yoshell,  the  dis- 
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trict  Bupervitendent,  The  policy  was  not  delivered  to  the  deceased 
until  the  22d  day  of  August,  at  which  tiiae  the  agent  of  the  defend- 
ant testifies  that  he  met  Lewis  White  Grenung  in  the  city  of  New 
York,  upon  a  public  street,  and  handed  him  the  policy.  The  insured 
offered  to  pay  the  premium  at  that  time,  according  to  the  testimony, 
but,  as  it  was  near  train  time,  the  agent  told  him  that  it  was  not  neces- 
sary; that  he  had  30  days  in  which  to  make  the  payment.  There  is 
a  provision  in  the  policy  that  ''no  obligation  is  assumed  by  this  com- 
pany upon  this  policy  until  the  first  premium  has  been  paid  aud  the 
policy  delivered,  nor  unless  upon  the  date  of  delivery  the  insured  is 
alive  and  in  sound  health";  and  this  is  the  contract  which  w^s  en- 
tered into  by  the  deceased,  and  not  the  provision  set  fortji  on  the 
face  oi  the  receipt, — ^that  it  was  not  to  be  '^binding  upon  the  coni- 
pany  nntfl  countersigned  by  the  cashier  of  the  ordinary  department, 
at  the  home  ofiice,  or  the  superintendent  of  the  district  in  which  the 
payment  is  made,  nor  until  the  premium  has  actually  been  paid  in 
<a8h."  It  ai^ars  from  the  evidence  that  on  the  22d  day  of  ^^ugust, 
1399,  the  deceased,  at  the  request  of  his  wife,  visited  Dr.  CJonklin, 
who  prescribed  for  him  on  that  occasion ;  but  it  was  also  in  evidence 
that  deceased  continued  about  his  business,  and  that  be  visited  New 
York  on  the  following  day,  where  he  received  the  policy  from  the 
defendant's  agent,  who  is  conceded  to  have  been  authorized  to  de- 
liver the  policy  upon  his  own  judgment  as  to  the  ,good  health  of  the 
insured.  While  it  may  not  be  said  that  this  is  so  far  conclusive 
upon  the  defendant  as  to  prevent  any  question  being  raised,  it. can 
hardly  be  doubted  that  it  was  a  question  which  the  jviry  were  author- 
ized to  determine  whethw  the  deceased  was  in  such  a  condition  as 
to  warrant  the  agent  in  assuming  that  he  was  in  that  degree  of 
health  fairly  contemplated  by  the  parties.  Cushman  v.  Insurance 
Co.,  70  N.  Y.  72,  77.  On  the  5th  day  of  September,  the  insured  hav- 
ing in  the  meantime  continued  to  receive  the  attention  of  his  phy- 
sician, the  check  of  Lewis  White  Genung  was  drawn,  payable  to  the 
order  of  the  defendant's  district  sup^intendent,  and  by  the  com- 
pany's agent  forwarded  in  a  letter  to  one  of  the  employ^  of  the  de- 
fendant company.  This  check  was  not  returned  until  after  the 
death  of  the  insured,  which  occurred  on  the  25th  day  of  September, 
1899. 

The  learned  trial  court  submitted  five  questions  to  the  jury, — ^it 
appearing  from  the  evidence  that  the  policy,  when  delivered  as  pre- 
scribed by  the  regulations  of  the  company,  related  back  to  the  date 
of  the  contract, — which,  with  the  answers  given,  are  as  follows: 

"First.  Was  the  deceased  In  sound  bealtta  on  Angiist  2S,  1890?  Answer: 
Tes.  Second.  Was  the  deceased  In  sonnd  health  on  Au^st  17  and  18,  1099? 
Answer.  Yes.  Third.  Was  the  deceased  In  sound  health  on  September  5,  1^99? 
Answer.  Yes.  Fourth.  Did  the  deceased  suffer  from  an  illness  In  January', 
1809?  Answer.  No.  Fifth.  Did  the  deceased  have  a  medical  attendant  for 
May  illness  In  January,  1899?    Answer.  No." 

The  defendant  urges,  as  a  preliminary  question,  that  this  amount- 
ed to  a  special  verdict,  and  that,  as  aU  of  the  issues  were  not  dis- 
posed of  by  the  }niy,  there  are  no  aulBcient  facts  on  which  to  found 
^e  jadgment.    We  are  of  opinion,  however,  that  this  is  a  mistaken 
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View  of  the  matter,  and  that  the  defendant  is  not  in  a  position  to 
raise  the  question.    Defendant's  coonsel  at  the  close  of  the  evidence 
moved  to  dismiss  the  complaint  upon  the  ground  that  the  plaintiff 
had  failed  to  prove  a  delivery  of  the  policy.    This  motion  was  denied, 
and   defendant   took  an   exception.    If   there   was   anj   evidence 
of  the  delivery  of  this  policy,  the  court  could  not,  as  a  matter  of 
law,  dispose  of  the  question  upon  a  motion  to  dismiss  the  complaint, 
and  it  cannot  he  doubted  that  there  was  evidence  of  snch  delivery. 
The  evidence  of  its  physical  delivery  to  the  deceased  was  not  dis- 
puted, and  the  defendant  conceded  that  its  agent  was  authorized  to 
deliver  the  policy  upon  his  own  judgment  as  to  the  state  of  health  of 
the  insured,  and  there  was  evidence  of  the  payment  on  the  part  of 
the  insured  to  the  agent  of  the  company  in  the  manner  customary  in 
the  conduct  of  ordinary  business  affairs, — ^by  means  of  the  deceased's 
check.    The  defendant's  counsel  then  moved  to  dismiss  the  com- 
plaint on  the  ground  that  there  was  already  an  express  violation  of 
the  conditions  of  the  policy  in  respect  to  sound  health.     At  this 
point  the  court  announced  that  it  would  submit  some  questions  to 
the  jury;  and  counsel  for  defendant  excepted  to  the  denial  of  the 
motion  to  dismiss  upon  this  last  ground,  and  asked  for  the  direction 
of  a  verdict  for  the  defendant  upon  the  breach  of  warranty  and 
breach  of  conditions,  and  excepted  to  a  denial  of  this  motion.    The 
court  then  stated  the  questions  given  above,  and  defendant's  coan- 
sel  excepted  to  the  submission  of  each  and  every  one  of  these  ques- 
tions to  the  juiy.    There  was  no  request  to  submit  any  other  ques- 
tions to  the  jury,  or  that  the  case  be  submitted  to  the  jury  in  any 
other  form  (Carr  v.  Carr,  62  N.  T.  251,  255);  and  the  position  of  the 
defendant  is  merely  that  of  asking  the  court  to  dispose  of  all  of  the 
questions,  either  of  fact  or  law,  upon  its  motions  outlined  above.    It 
was  not  proposed  by  the  court  or  assented  to  by  counsel  that  there 
should  be  a  special  finding  of  the  facts,  leaving  solely  to  the  court 
the  application  of  the  law  to  the  facts;  but  the  court  called  upon 
the  jury  to  determine  five  specific  questions,  upon  which  most  depend 
the  disposition  of  the  case,  and  the  defendant  is  hardly  in  a  position 
to  complain  because  the  court  preferred  the  judgment  of  the  jury 
upon  the  facts  to  its  own.    It  is  not  to  be  doubted  that  the  oonrt, 
upon  the  conceded  facts,  might  have  directed  a  verdict  for  the 
plaintiff,  in  so  far  as  the  question  of  the  delivery  of  the  policy  is 
concerned.    It  was  purely  a  question  of  law,  none  of  the  material 
facts  being  controverted.    See  Code  CSv.  Proc.  §  1185.    The  remain- 
ing facts  involved  in  the  defendant's  motion  were  submitted  to  the 
jury,  and,  as  we  have  already  pointed  out,  there  was  evidence  to 
support  the  findings  of  the  juiy.    There  was  no  error  in  the  denial 
of  the  defendant's  motions  either  to  dismiss  or  to  direct  a  verdict, 
and  the  record  discloses  all  of  the  material  facts  necessary  to  sup- 
port the  judgment.    Carr  v.  Carr,  supra. 

The  defendant  urg^s  that  the  contract  of  insurance  never  came 
into  life,  because  two  essential  elements— due  delivery  of  the  policy 
to  the  insured,  and  payment  by  the  insored  of  the  first  premium — 
never  took  place.  But  we  are  of  opinion  that,  under  the  conceded 
facts,  Fred  L.  (renung  was  the  general  agent  of'tibe  company  to 
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take  applications  and  deliver  the  policies;  and,  if  he  waa  such  agent, 
his  act  in  waiving  a  condition  was  undoubtedly  within  his  power. 
Ames  V.  Insurance  Co.,  31  App.  Div.  180,  52  N,  Y.  Supp.  759;  Id.,  40 
App.  Div.  465,  468,  58  N.  Y.  Supp.  244.  The  physical  delivery  of  the 
policy  by  the  defendant's  agent,  the  offer  of  the  deceased  to  pay  the 
premium  at  that  time,  and  its  deferment  on  the  assurance  of  the 
company's  agent  that  the  insured  had  30  days  in  which  to  make  the 
payment,  and  the  subsequent  delivery  of  decedent's  check  to  the 
agent  of  the  defendant,  constituted  in  law  a  consummation  of  the 
contract,  and  imposed  a  liability  upon  the  company,  unless  fraud  is 
-established.  Wlule  the  relationship  between  the  insured  and  the 
defendant's  agent  might  be  taken  into  consideration  on  the  question 
of  fraud,  it  is  evident  from  the  testimony  that  the  company  was 
aware  of  the  relationship;  and  there  is  no  reason  for  concluding 
that  at  the  time  the  policy  was  delivered,  and  accepted  by  the  insured, 
the  agent  of  the  company  had  any  reason  to  believe  the  risk  was 
not  a  legitimate  one.  The  offer  of  the  insured  to  pay  the  money 
at  the  time  of  the  delivery  of  the  policy  was  an  evidence  of  the  con- 
summation of  the  contract,  and  the  mere  deferring  of  the  payment 
did  not  affect  the  question  of  the  delivery;  it  being  within  the  ap- 
parent scope  of  tie  agent's  authority.  looker  v.  Trust  Co.,  26  App. 
Div.  372,  376,  49  N.  Y.  Supp.  814. 

There  was  a  conflict  of  evidence  as  to  whether  the  insured  was 
treated  by  a  physician  in  January,  1899;  he  having  answered  ques- 
tions 3  and  4  in  the  insurance  application  in  a  manner  to  raise  this 
tis  one  of  the  issues.  His  answers,  which  were  given  under  the 
genera]  warranty  clause  in  the  policy,  stated,  in  effect,  that  he  was 
last  under  the  doctor's  care  for  la  grippe  in  1895;  that  it  was  the  last 
time  he  was  confined  to  the  house  by  illness.  Dr.  Conklin  testified 
that  he  had  treated  the  insured  in  1896,  and  again  in  January,  1899, 
but  he  was  not  very  certain  about  the  matter;  and  it  was  in  evidence 
that  the  treatment  was  merely  for  a  slight  indisposition, — a  cold, — 
which  did  not  take  the  insured  from  his  business.  He  had  come  into 
-the  house  from  his  stores,  according  to  the  plaintifTs  version  of  the 
matter,  where  the  doctor  was  attending  the  family  for  la  grippe, 
and  had  been  given  some  medicine  for  a  cold.  Under. the  authori- 
ties, this  does  not  constitute  a  breach  of  the  warranty  (Dilleber  v. 
Insurance  Co.,  69  N.  Y.  257,  262;  Cushman  v.  Insurance  Co.,  supra, 
and  authorities  there  cited),  and  the  jury  were  alone  competent  to 
pass  upon  this  question. 

We  have  examined  the  remaining  questions,  without  finding  re- 
versible error. 

The  judgment  and  order  appealed  from  should  be  afSrmed,  with 
costs.    All  concur. 
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J.  H.  MOHLMAN  CO.  ▼.  McKANE  et  al. 
(Supreme  Ooart,  Appellate  Division,  Second  Department    April  26.  1901.) 

1.  KOTB — IhDORSEUBKT— COICRIDEnATION. 

The  acceptance  of  an  Indorsed  note  payable  at  a  future  date,  ^ven  for 
a  debt  of  the  maker,  was  a  forbearance  of  the  right  to  sue  tbe  maker 
until  the  maturity  of  the  note,  constituting  a  valuable  conalderation  for 
the  Indorsement 
t.  Baxe— MoTtoB  or  Protest. 

Negotiable  Instrument  Law,  {  168,  provides  that  notice  of  protest  may 
be  given  to  the  party  or  to  his  agent  Sections  175,  179,  provide  that, 
where  the  person  giving  th6  notice  and  the  person  who  receives  It  reside 
in  different  places,  It  may  be  sent  by  mall,  and.  If  the  party  to  receive  the 
notice  has  added  an  address  to  his  signature,  it  must  be  sent  to  that  ad- 
dress; if  not,  then  to  the  post  office  nearest  to  his  place  of  residence. 
There  was  no  address  added  to  the  Indorsement  on  a  nota  The  notice  of 
protest  was  mailed  to  the  town  where  the  note  was  dated,  addressed  to 
the  Indorser,  and  to  one  signing  the  indorsement  in  the  name  of  the  In- 
dorser,  as  her  attorney.  The  note  matured  In  October.  Defendant's  hus- 
band died  in  September,  before  which  date  defendant  lived  with  hlm  at 
the  place  to  which  notice  of  protest  was  sent  It  did  not  appear  that 
defendant's  residence  had  changed  previous  to  the  time  of  sending  notice. 
EM,  that  the  mailing  of  the  notice  was  sufficient  as  a  matter  of  law. 

Appeal  from  trial  term,  Kings  county. 

Action  by  the  J.  H,  Mohlman  Company  against  Fanny  McKane  and 
Minnie  E.  McKane.  Judgment  for  plaintiff,  and  defendant  Fanny 
McKane  appeals.    AfQrmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIBSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

George  W.  Roderick,  for  appellant. 
William  O.  Miles,  for  respondent. 

GOODRICH,  P.  J.  Tbe  action  is  brought  against  Fanny  McKane, 
as  indorser  of  a  negotiable  promissory  note  made  by  Minnie  £.  Mc- 
Kane to  the  order  of  the  plaintiff,  and  payable  three  months  after 
date.  The  complaint  alleges  that  the  indorsement  was  made  for  the 
purpose  of  procuring  the  acceptance  of  the  note  by  the  plaintiff,  and 
to  enable  Fanny  to  obtain  credit  from  the  plaintiff.  A  bill  of  par- 
ticulars shows  that  the  plaintiff  in  February,  1897,  sold  to  Minnie 
merchandise  amounting  to  f  47.07.  In  May  she  gave  an  ord^r  to  the 
plaintiff  for  other  merchandise,  but  the  order  was  "held  up"  until 
Fanny  should  guaranty  the  purchase,  and  give  a  statement  of  her 
pecuniary  responsibility.  This  statement  was  given  to  the  plaintiff 
on  May  29th,  and  reads  as  follows: 

"New  Tork,  Blay  2»th,  18OT. 
"I  herewith  submit  a  statement  of  my  attairs  to  J.  H.  Mohlman  Co.  to 
induce  them  to  accept  my  guaranty  for  500  and  •»/ioo  dollars,  and  my  In- 
dorsements on  notes  for  goods  furnished  to  my  son  as  manager. 

Real   estate   9»0,000 

Mortgaged    16,000 

Liabilities  (Including  indorsed  notes) 2.000 

"Fanny  McKane." 

Subsequently,  the  plaintiff  delivered  merchandise  amounting  to 
1399.15,  making  a  total  of  f447.72.    On  July  6,  1S99,  the  note  in  suit 
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was  given  for  the'  whole  bill,  credit  having  been  allowed  for  payments 
amounting  to  f44.01.  The  defendant  contends  that  there  was  no  con- 
sideration for  her  indorsement  of  the  note.  The  acceptance  of  the 
note,  payable  at  a  fnture  date,  was  a  forbearance  of  the  right  to  sue 
the  maker  until  the  maturity  of  the  note,  and  this  constitutes  value. 
Section  51  of  the  negotiable  instruments  law  (chapter  612,  Laws  1897) 
says:  "Value  is  any  consideration  sufiOcient  to  support  a  simple  con-  _ 
tract.  Any  antecedent  or  pre-existing  debt  constitntes  value."  Re-  ' 
ceiving  a  note  as  security  for  a  debt  or  forbearance  to  sne  upon  a 
present  claim  or  debt  constitutes  a  consideration  for  the  note.  1 
Daniel,  Neg.  Inst.  (4th  Ed.)  §  18.3;  4  Am.  &  Eng.  Enc.  Law,  p.  188; 
Howe  V.  Taggart,  133  Mass.  284;  Bank  v.  Place,  86  N.  Y.  444. 

The  defendant  also  denies  that  the  note  was  duly  protested.  She 
annexed  to  her  answer  an  affidavit,  pursuant  to  section  923  of  the 
Code  of  Civil  Procedure,  that  she  did  not  receive  any  notice  of  pro- 
test. Section  168  of  the  negotiable  instruments  law  provides  that  no- 
tice of  protest  may  be  given  to  the  party  "or  to  his  agent  in  that  be- 
naif."  Sections  17S  and  179  provide  that,  where  the  person  giving 
the  notice  and  the  person  to  receive  it  reside  in  different  places,  it 
may  be  sent  by  mail,  and,  if  the  party  to  receive  the  notice  has  "added 
an  address  to  his  signature,"  the  notice  must  be  sent  to.  that  address, 
but,  if  not,  then  to  tiie  post  office  nearest  to  his  place  of  residence,  or 
to  the  post  office  where  he  is  accustomed  to  receive  his  letters.  There 
was  no  address  added  to  the  defendant's  indorsement.  The  notary 
mailed  notice  of  protest  to  Fanny  and  to  John  Y.  McKane,  attetmey, 
at  Sheepshead  Bay.  The  note  was  dated  at  f^heepshead  Bay,  and  was 
indorsed  by  the  defendant  "Fanny  McKane,"  and  there  was  another 
indorsement,  "Fanny  McKane,  per  John  Y.  McEIane,  Atty."  It  ma- 
rured  October  6,  1899.  John  Y.  McKane,  the  defendant's  husband, 
died  September  5,  1899,  before  which  date  the  defendant  lived  with 
him  at  Sheepshead  Bay.  After  his  death — bat  how  long  after  is  not 
stated — she  moved  from  Sheepshead  Bay.  As  it  did  not  appear  that 
the  defendant's  residence  was  changed  previously  to  the  time  of  send- 
ing the  notice,  it  was  to  be  assumed  thaf  there  had  been  no  change  of 
i-esidence  np  to  that  time,  and  consequently  the  mailing  of  notice  to 
iSheepshead  Bay  was  sufficient  as  matter  of  law. 

The  exceptions  should  be  overruled,  and  judgment  ordered  for  the 
plaintiff,  with  costs.    All  concur. 


(34  Misc.  Rep.  6B1.) 

TARDER  V.  BEZOZI. 

(Supreme  Court,  Appellate  Term.    April  19,  1901.) 

1.  ArpBAt— FiMDiNos  OF  Fact— CoKFi.icTrso  Evidesce. 

A  trial  court's  finding  of  fact  on  couflictlujt  evidence  will  not  be  dta- 
turhed  on  appeal. 

2.  New    Trial— Ehhob    of  Fact— Determinatiok   oh   Affidavitb— Nbwlt- 

DiscoTEHED  Evidesce. 

Code  Civ.  Proc.  S  3057,  providing  that  when  an  appeal  is  founded  on 
an  error  of  fact  in  the  proceedings  not  affecting  the  merits  of  the  cause, 
and  not  within  the  knowledge  of  the  Justice,  the  court  may  determine  the 
matter  on  affidavits,  refers  not  to  errors  In  finding  of  fact,  but  to  errors 
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In  regard  to  such  facts  as  affect  the  regularity  and  validity  of 
ceedlngs  on  the  record,  which  do  not  appear  thereon,  and  has  no 
tlon  to  an  appeal  from  a  judgment  of  the  municipal  court  tendc 
davits  and  asking  an  order  for  a  new  trial  on  the  ground  of  n 
covered  evidence  affecting  the  merits,  and  produced  to  show 
Judgment  was  erroneous. 

t.  8aUB— CHAKOB   of   RKSnLT — KOSPKODDCTTOIf. 

Where  newly-dlscovered  evidence  was  not  of  such  a  character 
have  altered  the  result  of  a  trial,  and  no  satisfactory  reason  wa 
why  It  was  not  produced  on  the  trial,  the  court  on  appeal  will  i 
a  new  trial  therefor. 

Appeal  from  municipal  court,  borough  of  ^fanbattan,  Fifth 
Action  by  Morris  Tarder  against  Bernard  Bezozi.    From 

ment  of  the  New  York  municipal  court  in  favor,  of  defendani 

tiff  appeals.    Affirmed. 
Argued  before  BISCHOFF,  P.  J.,  and  CLARKE  and  I 

TBITT,  JJ. 

David  Steckler,  for  appellant. 

Engel,  Engel  &  Oppenheimer  (J.  B.  Engel,  of  counsel),  for  r 
ent. 

CLARKE,  J.  This  is  an  action  for  conversion  of  one  re 
clock.  The  plaintiff  claimed  deposit  of  the  clock  with  defen* 
security  for  a  loan.  Defendant  claimed  absolute  sale.  Ui 
trial  there  was  a  dispute  of  fact  upon  conflicting  evidence, 
are  no  exceptions  urged  before  us,  and  therefore  with  the  cou 
termination  based  upon  conflicting  testimony  we  will  not  in 
Appellant,  however,  with  his  appeal,  tenders  certain  affidavi 
upon  them  asks  this  court  to  order  a  new  trial  upon  the  gro 
newly-discovered  evidence.  He  cites  section  3057  of  the  Code  < 
Procedure  as  authority  therefor: 

"When  an  appeal  Is  founded  upon  an  error  of  fact  In  the  proceedi 
affecting  the  merits  of  the  action  and  not  within  the  knowledge  of 
tice,  the  court  may  determine  the  matter  upon  affidavits  or  In  its  dli 
upon  the  examination  of  witnesses  or  in  both  methods." 

Said  section  does  not  apply,  because  there  was  no  error  of 
the  proceedings  not  affecting  the  merits  of  the  action,  and  no 
in  the  knowledge  of  the  justice.  The  term  "error  of  fact,"  a 
used,  does  not  refer  to  any  error  or  mistake  of  the  justice  in  I 
the  facts.  When  applied  to  proceedings  in  error,  it  means  sucl 
as  affect  the  regularity  and  validity  of  the  proceedings  on  the  i 
and  still  do  not  appear  on  it;  such  as  the  death,  coverture,  or  ii 
of  one  of  the  parties.  Adsit  v.  Wilson,  7  How.  Prac.  64.  Fi 
the  affidavits  presented  do  directly  affect  the  merits.  They  i 
fered  for  the  very  purpose  of  establishing  the  proposition  th 
judgment  was  erroneous  on  the  merits  by  tendering  proof  in  si 
of  the  plaintiff  and  against  the  defendant.  Irrespective  of  sa 
tion,  said  affidavits  are  presented  to  this  court  to  obtain  an  ord 
a  new  trial  upon  the  ground  that  the  municipal  court  is  limi 
its  jurisdiction  to  the  consideration  of  motions  for  a  new  trial 
the  grounds  set  forth  in  section  999  of  the  Code,  and  this  mot 
not  one  therein  set  forth,  and  therefore  to  obtain  justice  appell 
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compelled  to  come  here.    Mr.  Justice  Bischoff,  speaking  for  this  court 
in  Flanagan  v.  Callanan,  22  Misc.  Rep.  139,  48  N.  Y.  Suh).  708,  said: 

"With  regard  to  the  questions  of  the  appellant's  practice  there  seems  to 
be  no  statutory  provision  authorizing  this  court  to  grant  a  new  trial  apon 
nowly-dlscovered  evidence  when  the  appeal  is  taken  from  the  judgment,  and 
generally  evidence  Is  to  be  received  upon  appeal  only  for  the  purpose  of  sns- 
tainlng  a  Judgment,  never  for  the  purpose  of  reversing  it.  It  would  seem, 
also,  that  the  Justice  below  would  have  been  without  power  to  grant  the  mo- 
tion for  a  new  trial  upon  this  ground,  since,  after  Judgment  was  rendered 
upon  litigated  issues,  his  Jurisdiction  extended  only  to  a  motion  upon  the 
grounds  specified  In  section  999  of  the  Code." 

It  is  true  the  opinion  proceeded,  'ftt  may  be  that  this  court  should 
seeli  authority  to  relieve  a  party  thus  situated  in  a  proper  case,"  and 
we  do  not  now  pass  upon  that  proposition,  for  we  are  of  opinion  that 
the  case  at  bar  is  not  one  in  which  we  should  seek  that  authority. 
The  evidence  tendered  is  at  most  cnmnlative,  and  no  satisfactory  rea- 
son is  offered  why  it  was  not  produced  upon  tiie  trial,  and,  if  tendered, 
it  is  not  of  such  a  character  that  we  can  see  that  it  would  have  altered 
the  result. 

Judgment  affirmed,  with  costs,  and  motion  denied,  with  flO  costs. 
All  concur. 


<34  Misc.  Rep.  517.) 

PETTTT  ▼.  METROPOLITAN  ST.  RT.  00. 

(Supreme  Court,  Appellate  Term.    April  8,  1901.) 

Appbai,— To  UnPRBME  CotJRT— Fboh  City  Court,  GrkbralTkbic— Leave  to 

DiSCONTlNDB   WITHOUT  C08TB. 

Under  Code  Civ.  Proc.  8  8191,  providing  that  an  appeal  may  be  taken  to 
the  supreme  court  from  an  actual  determination  made  by  the  city  court 
of  the  city  of  New  Tork  In  certain  cases,  the  supreme  court  has  no  power 
to  review  an  order  of  the  general  term  of  the  New  York  city  court  re- 
versing an  order  of  the  special  term  granting  plaintiff  leave  to  discontinue 
an  action  without  costs,  since  the  allowance  of  coats  in  the  flrat  instance 
was  discretionary,  and  no  substantial  right  was  involved. 

Appeal  from  city  court,  general  term. 

Action  by  Minnie  Petty  against  the  Metropolitan  Street-Railway 
CJompany.  Prom  an  order  of  the  general  term  (68  N.  Y,  Sxipp.  730) 
reversing  an  order  of  the  special  term  granting  plaintiff  leave  to 
discontinue  the  action  without  costs,  plaintiff  appeals.  Appeal  dis- 
missed. 

Argued  before  BISCHOFF,  P.  J.,  and  CLABKE  and  LEYEN- 
TRITT,  JJ. 

"V.  D.  Birdsall,  for  appellant. 
Henry  A.  Robinson,  for  respondent. 

PER  CURIAM.  This  is  an  appeal  from  an  order  of  the  general 
term  of  the  city  court  reversing  an  order  of  the  special  term  grant- 
ing leave  to  the  plaintiff  to  discontinue  the  action  without  costs. 
The  aUowance  of  costs  in  the  first  instance  being  discretionary,  and 
no  substantial  right  being  involved,  this  court  is  without  power  to 
review  the  order  below.    Code,  §  3191;  De  Barante  v.  Deyermand, 
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41  K  Y.  855;  Martin  y.  Hotel  Co.,  70  N.  Y.  l&l;  Kmeer  ▼.  AUair^ 
16  Misc.  Rep.  6,  37  N.  Y.  Supp.  687. 
Appeal  diamisaedy  with  costs. 


liEWINSON  rt  al  r.  MONTAUK  THBATBR  CO.  et  aL 
(Supreme  Court,  ilppellate  Division,  Second  Depaitmrait    April  28,  1901.) 

1.  C9KTRACT8— Pbrformabcb— Tbnoer  of  Obeok— Aocobd  aud  Satiwactioit. 
'  Where  a  biiUfllng  contract  provided  that,  In  case  the  building  was  not 
completed  by  a  specified  time,  plaintiffs  sbonld  pay  a  penalty,  and  the 
building  was  not  completed  until  60  days  thereafter,  and  defeadant* 
wrote  plaintiffs,  Inclosing  a  check  In  full  satisfaction  of  the  balance  due 
on  the  contract  over  and  above  the  penalty  Incurred,  tiie  retention  and 
ooUeotlon  of  the  cheek  cMistltnted  an  acceptance  of  deleffdantB'  offer.^' 

&  Sa^e — Subsequent  Neootiatioks. 

Where  defendants  tendered  plaintiffs  a  cbeck  ta  aatiafaolton  of  a  dis- 
puted claim,  and  asked  that  the  check  be  returned  In  case  pjalntltte  did 
not  wish  to  accept  the  proposition,  and  plaintiffs  retained  and  collected 
the  check,  it  cannot  be  contended  th^t  the  accord  and  satisfaction  was 
defeated  by  tubseQaent  negotiationsv' 

Appeal  from  special  term,  Kings  county. 

Action  by  Maximilian  Lewinson  and  another  against  the  Montaak 
Theater  Company  and  others.  From  a  judgment  in  favor  of  defend- 
ants, plaintiffs  appeal.     Affirmed. 

Argued  before  GOODBICH,  P.  J.,  and  WOODWAKD,  HIBSCH- 
BERG,  JENKS,  and  SEWELL,  JJ. 

Charles  J.  Patterson,  for  appellants. 
Archibald  C.  Shenstone,  for  ret^ndents. 

SEWEU^  J.  This  is  an  action  to  foreclose  a  mechanic's  lien 
filed  by  the  plaintiffs  for  a  balance  of  |6,000  claimed  to  be  dae  on 
a  contract  for  ircmwork  in  the  construction  of  a  building  and 
f  752.55  for  extra  worit.  By  the  terms  of  the  contract,  the  plaintiffs 
were  to  complete  the  work  on  or  before  June  15,  1895,  and  they 
agreed  to  pay  the  defendants  flOO  each,  and  every  day  thereafter 
that  the  said  work  remained  unfinished,  as  and  for  liquidated  dam- 
ages. The  contract  also  provided  that,  should  the  appellants  be 
obstructed  or  delayed  in  the  prosecution  of  the  work  by  any  act 
or  neglect  of  the  owner  or  architect,  they  should  be  allowed  for 
such  delay.  It  appears  that  the  work  was  not  completed  until  about 
CO  days  after  the  time  specified  in  the  contract,  and  that  on  Jnly 
17th,  and  again  on  August  9th,  the-  defendants,  by  W.  H.  Reynolds, 
their  agent,  wrote  to  the  plaintiffs,  inclosing  a  check,  which  he 
said  was  "without  prejudice  to  any  of  their  rights  under  their  con- 
tract with  you,  and  that  they  certainly  will  hold  you  responsible 
for  damages  they  have  already  suffered  and  those  which  tbey  mar 
hereafter  suffer  by  reason  of  your  neglect  or  acts.  Best  assured 
that  the  company  will  do  everything  reasonable,  within  their  power, 
to  make  the  damages  as  small  as  possible."  Reynolds  teaitified  that 
some  time  previous  to  September  9th  he  had  a  conversation  with 
Just,  one  of  the  plaintiffs,  in  which  he  stated  that: 
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"  'The  Montank  Theater  Company  Intends  to  bold  yon  strictly  to  the  letter 
of  your  contract  You  have  delayed  the  building  so  that  we  are  now  over 
the  time  we  were  to  have  It  completed  for  the  lessees,  and  consequently  we 
don't  feel  that  we  are  in  debt  to  you  one  cent.  Instead  of  that,  you  are  In 
our  debt.  If  you  are  held  strictly  to  the  contract'  And  he  said:  'You  are 
wrong.  There  we  can  easily  hare  a  certificate  ^Ten  for  part  of  the  work,  be- 
cause, even  If  we  were  held  to  our  contract  there  would  be  aomethlng  coming 
to  US  anyhow.'  He  said:  'There  is  our  bill  of  changes.'  I  said:  'Including 
the  blU  of  changes  and  all,  you  would  still  be  In  our  debt,  If  you  paid  us  for 
the  overtime  on  the  work,  and  the  hundred  dtrfiars  a  day  forfeit,  and  the 
other  Incidentala' " 

The  plaintiff  Just  fetitified  that  on  one  occaafon  prior  to  Septem- 
ber 14th  he  said  to  Reynolds: 

"I  cannot  enter  Into  any  controveray  here.  In  the  end.  If  we  are  pnrrea 
wrong,  we  will  have  to  take  our  medicine:  but  you  are  not  the  Judge,  and  I 
am  not  the  Judge.  There  18  another  tribunal  to  adjudicate  that  •  •  • 
We  are  trying  to  aniat  you  to  open  the  house  at  a  certain  day.  You  cannot 
make  any  waiveze.    We  are  doing  aa  well  ae  we  can  under  the  drcnmatances." 

This  witness  also  testified  that  alterations  were  required;  that 
they  were  delayed  by  the  architect,  and  by  the  failure  to  remove 
the  scaffold;  and  that  if  these  conditions  had  not  existed  they  could 
have  completed  the  work  at  the  time  specified  in  the  contract. 
Other  evidence  was  given  of  the  fact  that  there  was  a  substantial 
dispute  or  disagreement  between  the  parties  as  to  the  amount  due 
to  the  plaintiffs,  and  there  is  no  evidence  in  the  case  sustaining  the 
contention  of  the  appellants  that  f3,000  or  any  other  sum  was  con- 
ceded by  the  defendants  to  be  due  to  the  plaintiffs. 

On  September  14th,  while  these  matters  were  in  dispute  and  un- 
determined, defendants'  attorney  inclosed  a  check  for  f3,000  in  a 
letter  to  the  plaintiffs,  in  which  he  stated  that  the  matters  of  their 
claim  had  been  placed  in  his  hands  by  the  directors,  and  that  he 
was  authorized  to  and  therewith  sent  them  the  inclosed  check  of 
W.  H.  Reynolds  for  f3,000,  "in  full  settlement  for  your  claim  on 
contract  against  the  company,"  and  also  said: 

"By  the  plain  stipulations  of  your  agreement  with  the  company,  which  la 
In  my  possession,  and  the  admitted  facts  of  a  delay  of  sixty  days,  there  can- 
not possibly  be  due  you  more  than  the  $3,000,  and,  although  the  difference 
between  that  amount  and  your  claim  will  not  fully  reimburse  them,  they  have 
decided  to  pay  that  amount.  This  amount  being  paid  to  you  conditionally, 
you  will  please  return  the  check  to  me  promptly,  unless  you  accept  It  as  pay- 
ment In  fun." 

The  plaintiffs  received  the  letter  and  check,  indorsed  the  letter, 
and  collected  the  money  upon  it,  which  they  retained.  They  then 
wrote  to  the  defendants,  acknowledging  the  receipt  of  the  letter 
and  check,  stating:  "We  have  credited  on  the  amount  due  us  for 
work  at  the  Montauk  Theater.  We  do  not  care  to  enter  into  any 
controversy  regarding  the  other  matters  mentioned  in  your  letter." 
In  reply  to  this  letter,  the  defendants*  attorney  wrote  to  the  plain- 
tiffs as  follows: 

"Your  favor  of  September  17th  Inst,  acknowledging  receipt  of  my  letter  of 
the  14th.  with  check  for  $3,000  inclosed,  at  hand.  In  which  you  state  you  have 
credited  the  check  on  the  amount  due  you  for  work  at  the  Montiuk  Theater. 
You  had  no  right  to  use  the  check,  unless  you  accepted  it  In  full  satisfnctlon 
of  your  claim  against  the  Montauk  Theater  Company.    I  made  the  condition 
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very  clear  in  that  letter,  and  shall  Insist  upon  the  retention  of  the  $3,000  be- 
ing a  full  satistuctioD  of  your  claim." 

''^  It  cannot  be  doubted  that  the  plaintiffs  understood  that  the  check 
was  tendered  only  in  satisfaction  of  all  claims  which  they  might 
have  on  account  of  their  contract  with  the  defendants,  and  the  ques- 
tion of  law  arising  from  these  facts  is  whether  the  retention  of  the 
check  and  the  collection  of  the  money  thereon  was  an  accord  and 
satisfaction.  The  rule  applicable  to  this  case  was  discussed  and 
decided  by  the  court  of  appeals  in  Puller  v.  Kemp,  138  N.  Y.  231, 
33  N.  E.  1034,  20  L.  B.  A.  785,  and  in  Nassoiy  v.  Tomlinson,  14S 
N.  T.  326,  42  N.  E.  715,  where,  as  in  this  case,  there  was  an  un- 
liquidated demand,  and  a  check  tendered  in  satisfaction,  which  the 
plaintiff  indorsed  and  collected.  In  each  of  these  cases  the  court 
held  that  where  the  claim  is  unliquidated,  and  money  is  tendered  in 
satisfaction  thereof,  under  such  circumstances  as  amount  to  a  con- 
dition, the  tender  and  condition  cannot  be  dissolved,  and  the  ac- 
ceptance of  the  money  involves  the  acceptance  of  the  condition. 
There  is  no  ground  for  the  contention  that  the  accord  and  satisfac- 
tion were  defeated  by  the  subsequent  negotiations  of  the  parties. 
When  the  minds  of  the  parties  met  so  as  to  constitute  an  accord, 
the  claim  or  cause  of  action  was  extinguished,  and  no  protest,  denial, 
or  other  ex  post  facto  declaration  could  vary  the  result. /Hie  judg- 
ment should  be  affirmed,  with  costs.    All  concur. 


INOB  V.  McGBEERT. 

(Supreme  Court,  Appellate  Division,  Second  Department.    April  26,  1901.) 

L  AppBAii— Findings  op  Fact. 

Where  there  Is  evidence  to  support  the  findings  of  tact  of  the  trial 
court,  they  will  not  be  reviewed  on  appeal. 
S,  Broeebs — Sale  of  Property— Commibbions. 

Where  a  broker  Introduces  to  his  principal  a  customer  who  repre«ents 
that  be  Is  able  to  comply  with  the  terms  and  conditions  named  t^  the 
principal,  but  the  customer  fails  to  meet  the  terms  and  conditions  pro- 
posed by  the  principal,  which  are  within  the  terms  formerly  suggested 
to  the  broker,  the  latter  is  not  entitled  to  compensation. 

Appeal  from  q>ecial  term. 

Action  by  Stark  H.  Inge  against  James  McOreery  to  recover 
compensation  for  services  as  a  broker.  From  a  judgment  of  th<* 
special  term  of  the  supreme  court  in  favor  of  defendant,  plaintiff 
appeals.    AfiSrmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWAED,  HIBSCH- 
BEBa,  JENKS,  and  SEWELL,  JJ. 

Louis  Van  Doren,  for  appellant. 

James  MacGregor  Smith,  for  respondent. 

WOODWARD,  J,  This  action  was  brought  to  recover  broker's 
commissions  upon  the  sale  of  certain  property  described  in  the  com- 
plaint, and  belonging  to  the  defendant  There  is  no  substantial 
dispute  that  the  plaintiff  entered  into  a  contract  with  the  defendant 
in  respect  to  a  sale  of  this  property,  and  it  is  agreed  that  the  amount 


Digitized  by 


Google 


Sup.   Ct.)  INGE   V.  M*CREERT.  lOoS- 

of  the  compensation  was  to  be  1  per  cent,  upon  the  amount  of  the 
purchase  price  of  the  property,  which  was  to  be  |450,000.  The- 
plaintiff  claims  that  the  sum  was  dae  and  payable  upon  his  having 
brought  a  customer  to  the  defendant  who  was  willing  to  purchase 
the  property  under  the  terms  and  conditions  mentioned  by  the  de- 
fendant in  a  certain  letter,  referred  to  upon  the  trial  as  a  "con- 
tract," written  to  one  Wagner,  the  plaintiff's  so-called  "customer." 
This  letter  merely  mentions  the  terms  and  conditions  under  which 
the  defendant  is  willing  to  sell.  It  was  in  evidence  that  this  letter 
was  procured  from  the  defendant,  not  as  expressing  any  contract 
between  the  parties,  but  for  the  purpose  of  enabling  Wagner  to 
use  the  same  in  promoting  the  sales  of  certain  property  he  was  sup- 
posed to  have  owned  in  Chicago,  to  the  end  that  he  might  be  in  a 
condition  to  enter  into  the  agreement  proposed.  It  appears  that 
Wagner  was  never  able  to  comply  with  the  terms  suggested  by  the 
defendant,  and  he  subsequently  wrote  a  paragraph  on  the  bottom 
of  defendant's  letter  in  which  he  agreed  to  purchase  the  property 
nnder  the  terms  proposed.  This  so-called  "contract"  was  sold  to- 
one  Halter  for  certain  mining  stocks,  and  upon  this  basis  the  plain- 
tiff claims  the  right  to  recover  the  commissions.  The  defendant's- 
theory  of  the  case  was  that  the  contract  between  plaintiff  and  de- 
fendant was  that  the  plaintiff  should  be  paid  his  commissions  in 
installments,— fl,000  upon  the  purchaser  taking  title,  another 
f  1,000  upon  the  building  (to  be  constructed  nnder  the  provisions  of 
a  building  loan)  reaching  a  certain  stage  of  completion,  and  so  on 
until  the  entire  sum  had  been  paid.  Wagner  never  complied  with 
the  terms  proposed  by  the  defendant,  among  which  was  the  pro- 
duction of  a  bond  of  a  surety  company  for  ¥25,000  that  he  would 
comply  with  the  provisions  of  the  building  loan;  and  the  property 
was  subsequently  sold  to  Halter,  though  not  under  the  provisions 
of  the  so-called  "contract"  which  the  latter  had  purchased  from 
Wagner, — the  defendant  having  distinctly  repudiate  that  proposi- 
tion as  having  any  binding  force  as  a  contract.  There  was  a  con- 
flict of  evidence  upon  the  issue  thus  raised.  The  rule  is  well  estab- 
lished in  this  state  that,  where  there  is  evidence  to  support  the 
determination  of  the  court,  the  finding  of  fact  is  conclusive;  but, 
if  the  rule  were  otherwise,  we  should  have  no  difficulty,  upon  a 
reading  of  the  evidence,  in  concurring  in  the  decision  of  Mr.  Justice 
Gaynor  at  special  term,  in  which  he  says: 

"I  do  not  think  the  commission  was  earned.  It  was  not  an  undertaking  on 
the  part  of  the  broker  to  get  a  purchaser  to  take  the  property  and  pay  the 
money.  It  was  more  than  that.  He  was  to  get  some  one  to  erect  a  large 
bnllding,  and  for  Mr.  McCreery  to  make  a  builder's  loan  for  that  purpose. 
That  contract  was  never  made.  It  could  not  be  until  the  character  of  the 
building  was  determined,  and  all  the  conditions  respecting  It  agreed  upon. 
That  seems  never  to  have  occurred  at  all.  This  Is  all  on  the  assumption  that 
this  underwriting  to  that  letter  was  made  at  the  meeting,  as  the  plaintiff 
says.  The  burden  of  proof  la  that  he  Is  mistaken  In  that;  that  it  was  never 
done  at  all,  but,  when  Wagner  got  in  with  Halter,  he  added  that  to  It  and 
transferred  It  to  Halter." 

The  plaintiff  himself  admits  that  the  agreement  between  himself 
and  the  defendant  in  reference  to  the  payment  of  the  commissions- 
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was  as  stated  by  the  deiendant,  corroborated  by  bia  attorney,  -wao 
was  present  when  the  agreement  wa£  made,  but  seeks  to  avoid  the 
effect  of  this  admioriov  by  claiming  that  it  waa  made  subaeqaent  to 
the  original  contract  oi  employment,  and  was  therefore  without 
any  new  consideration.    This  is  a  fair  sample  of  the  attitude  of  the 
plaintiff  throughout  the  trial.    The  evidence,  it  seems  to  us,  ia  con- 
clusive that  the  plaintiff  never  bron^t  to  the  defeodaat  a  peraon 
who  was  able  and  wiUii^  to  take  &e  d^endanf  s  property  amler 
the  terms  and  conditicois  prescribed  by  the  latt».    Wagner  never 
secured  the  |25,000  bond  provided  for  by  the  terms  of  the  letter, 
and  he  refused  to  sign  the  o<mtract  proposed  by  defendant's  attor- 
ney.   The  moat  that  can  be  said  of  plaintiff's  case  is  that  he  intro- 
duced to  the  defendant  a  man  who  r^tresented  hima^  to  be  able 
and  willing  to  comply  with  tbe  terms  and  conditions  named  by  tbe 
defendant;   that  this  person  utterly  failed  to  meet  tbe  oonditiona 
of  sale  imposed  by  the  defendant,  acting  in  a  reasonable  and  pru- 
dent manner,  and  within  the  terms  suggested  to  the  br<^'w;   and 
that  no  sale  of  tbe  preadses  resulted  through  tbe  jnstjmmentality 
of  the  i^aintiff.    The  general  rule  is  well  eatablisfaed  that,  where  a 
broker  is  onployed  in  reference  to  a  sale  or  exchange  of  real  estate, 
when  he  brings  to  the  seller  a  buyer  who  is  willing  and  ready  to 
enter  into  an  agreement  with  the  seller  for  tbe  purchase  of  the 
property,  on  the  terms  which  the  seller  has  fixed,  and  the  seUer  is 
satisfied  to  accept  him  as  a  purchaaer,  then  the  broker  has  earned 
his  commission.    But  when  a  broker,  as  a  part  of  his  employment, 
assumes  to  execute  for  his  principal  an  executory  contract  of  sale 
or  exchange,  he  does  not  become  entitled  to  his  commission  unless 
the  other  contracting  party  is  able  to  peRform  the  contract  ea  his 
imrt.    Ealley  v.  Baker,  132  N.  Y.  1,  7,  29  N.  E.  1091,  and  authori- 
ties there  cited.    The  opinion  of  the  court  in  Crombie  v.  Waldo,  137 
N.  Y.  129,  32  N.  E.  1042,  in  connection  with  the  facts  in  that  case, 
seems  to  be  conclusive  upon  the  point  urged  by  the  plaintiff  in  the 
case  at  bar;  and,  as  it  fully  sustains  the  view  taken  by  the  learned 
court  at  special  term,  nothing  remains  for  this  court  except  to  af- 
firm the  judgment. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.    All 
concur. 


PEOPIiB  y.  ANGIvO-AMERICAN  SAVINGS  &  LOAN  ASS'N  OF  NBW  YORK 

et  aL 

(Supreme  Court,  Appellate  Division,  Second  f>epBrtment    April  18,  190L) 

1.   BUILDTNO    AHD    LoAN    ASSOCIATIONS— INSOLVEHCY—DMPOSITIOH  OF  ASSETS— 

BiOHTS  OF  Stockholders. 

A  building  and  loan  association  became  insolvent  and  a  realty 
company  was  organized,  which  offered  to  take  the  real  estate  and  equities 
of  the  insolvent  association  at  their  book  value,  and  give  mortgages  on 
the  property  so  taken  in  payment,  with  the  provision  that  stockholders  in 
the  association  miglit  exchange  their  stock  at  Its  book  v^lue  for  shares  In 
the  realty  company  at  par,  and  the  amount  of  the  mortgages  given  re- 
duced in  proportion  to  the  stock  so  exchanged.    Bdd.  tbat<the  power  ex- 
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erdsed  by  the  court  in  attempting  to  saye  creditors  and  stocldiolderB  from 
lose  does  not  extend  to  tbe  auttaorization  of  such  an  arrangement  even 
tbough  it  may  appear  to  be  for  the  ultimate  benefit  of  the  atockholders, 
since  It  compels  them  either  to  exchange  their  stock  for  that  of  the  realty 
company  at  an  arbitrary  and  unascertained  value,  or  run  the  risk  of  be- 
ing paid  from  the  other  assets  of  the  association,  and  hence  disorlmi- 
nates  between  those  who  elect  to  make  the  exchange  of  stock  and  those 
who  do  not. 
t.  Appeai/— EsTOPPBi/— Pahtikb— Dbfbndant. 

Whei-e  the  receivers  of  an  Insolvent  coEporatton  aecepted  and  nsed 
money  paid  In  pursuance  of  an  order  of  court  approving  a  plan  for  dis- 
IKislng  of  the  assets,  such  acceptance  and  use,  while  concluding  the  re- 
ceivers personally,  did  not  operate  as  an  estoppel  to  prevent  an  appeal 
by  a  person  made  a  party  by  order  of  cenct  aftor  judgment  of  dissolu- 
tion. 

Ai^>eal  from  special  tenn,  Eiogs  county. 

Action  by  the  people  of  the  state  of  New  York  against  the  Anglo- 
American  Savings  &  Loan  Association  of  New  York  and  others  to 
dissolve  said  association.  From  an  order  anthorizing  the  receivers 
of  said  association  to  transfer  certain  real  estate  to  the  Empire  State 
Realty  Company,  defendant  Clarence  A.  Samson  appeals.    Reversed. 

Argued  before  (K)ODRICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BER6,  JENKS,  and  SEWELL,  JJ. 

Wm.  Hepburn  Russell,  for  ai^llant. 

Wm.  B.  Homblower  (E.  L.  Scofleld,  €has.  A.  Deshon,  and  John  L. 
£[iU,  on  the  brief),  for  respondents. 

GfOODRIOH,  P.  J.  Owing  to  the  haste  in  which  the  appeal  was 
presented  to  this  court,  the  record  is  meager,  but  I  have  ascertained 
the  facts  partly  from  the  unprinted  flies  and  the  concessions  of  coun- 
sel in  brief  and  on  argument.  The  Anglo-American  Savings  &  Loan 
Association  of  New  York  (hereinafter  called  the  "Association")  was 
organized  in  1891,  under  chapter  122  of  the  Laws  of  1851,  as  amended 
by  chapter  564  of  the  laws  of  1875.  The  first  section  of  the  act 
reads  as  follows: 

"Section  1.  Any  number  of  persons,  not  less  than  nine,  may  associate  and 
form  an  Incorporated  company  for  the  purpose  of  accumulating  a  fund  for 
the  purchase  of  real  estate,  the  erection  of  buildings,  or  the  making  of  other 
Improvements  on  lands,  or  to  pay  off  Incumbrances  thereon,  or  to  aid  its 
members  in  acquiring  real  estate,  making  improvements  thereon,  and  remov- 
ing incumbrances  therefrom;  and  for  the  further  purpose  of  accumulating  a 
fund  to  be  returned  to  its  members,  who  do  not  obtain  advances  as  above 
mentioned,  when  the  funds  of  such  association  shall  amount  to  a  certain  sum 
per  share,  to  be  specified  In  the  articles  of  association." 

The  articles  of  association  declare  the  purpose  of  the  corporation 
in  the  precise  language  of  the  section  quoted.  Article  10  reads  in 
part  as  follows: 

"The  funds  of  this  corporation  which  shall  belong  to  the  loan  fund  shall  be 
loaned  to  the  applicants  offering  to  pay  the  highest  premium  therefor  in  addi- 
tion to  the  stipulated  six  per  cent,  per  annum  by  way  of  Interest,  upon  such 
terms  and  secnrity  ae  the  board  of  directors  may  from  time  to  time  approve; 
provided,  that  the  rate  of  Interest  shall  l>e  six  per  cent,  per  annum,  and  the 
amount  loaned  shall  not  be  more  than  fifty  per  cent,  of  the  appraised  cash 
value  of  the  property  offered  as  security.  All  loans  (except  those  made  on  a 
member's  abarea)  shall  be  secured  by  Imirroved  real  estate  first  mortgages." 
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Article  11,  §  6,  provides: 

"The  board  of  directors  shall  Invest  the  funds  of  the  corporation  In  Improred 
real  estate  first  mortgages  not  exceeding  In  amount  fifty  per  cent  of  the  ap- 
praised cash  value  of  the  mortgaged  property:  provided,  that  In  the  event 
there  shall  be  a  surplus  in  the  treasury  for  which  such  investments  cannot  be 
found,  then  the  board  of  directors  may  Invest  anch  surplus  in  bonds  of  the 
United  States  or  In  and  upon  such  loans  and  mortgages  as  savlnga  banks  Id 
the  state  of  New  York  are  permitted  by  law  to  make  InTestments." 

Tlie  association  continued  in  Imsiness  until  November,  1900,  when 
it  became  insolvent  The  condition  of  its  affairs  on  November  13th  is 
shown  by  the  fdlowing  statement  taken  from  its  books: 

Olose  of  Business,  November  18,  1900. 
Assets. 

Installment  mortgages  9  890,006  27 

Straight  mortgages   200,384  02 

Pearce  mortgages  $4,342.872  04 

Less  prior  incumbrances 2,225,827  50 

In  effect,  equities  In  property 2,117,044  54 

Loans  on  stock ^ 64^1  50 

Real  estate  $  420,577  45 

Less  prior  Incnmbrances 232,003  11 

188.574  34 

Insurance  advanced  256  12 

Bills  receivable  3306  CI 

Ii^nmltnre  and  fixtures 8.G43  74 

Individual  accounts    10.91152 

Interest,  premium,  and  fines  due 12.967  87 

Cash  deposited  In  Curran  case 8.024  Oi> 

Cash    28wS6  W 

$3,013,306  5» 

LlabUitles. 

Installment  stock  (a) $  638,705  43 

do,  (b) 135,484  41 

c    774,189  84 

Prepaid  stock        (a) 11,188,410  00 

do.  (b) 7,746  00 

do.  (c) 349,86000 

1,546,006  00 

Bills  payable  262.140  51 

Canceled  stock    3,388  72 

Real  estate  sold  on  contract 2,060  *> 

Individual  accounts   55  01 

Advances  by  directors  to  protect  property 79,678  •'il 

Earned  dividends  and  surplus 845.787  A) 

93,013.306  50 

On  November  20th  the  directors  of  the  association  addressed  to 
the  stockholders  a  circular  letter  setting  out  the  statement  of  its  af 
fairs  (supra),  informing  them  "that,  in  order  to  realize  such  value,  the 
properties  of  the  association  must  be  protected  and  carried  ontil  sales 
can  be  made  at  their  fair  values,  and  that,  unless  some  suitable  plan 
is  at  once  adopted  to  this  end,  the  properties  will  be  sacrificed  under 
forced  sales  at  a  most  serious  loss";  and  that  a  real-estate  corpora- 
tion (Empire  State  Realty  CompanT)  had  been  incorporated,  which 
proposed  to  take  over  all  the  properties  in  which  the  association  is  in- 
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tereated  at  their  book  cost  value  to  the  asaodation,  giving  back  the 
bonds  and  mortgages  of  the  realty  company  covering  the  properties, 
at  five  per  cent,  interest.  The  circular  also  contained  the  following: 
"The  members  of  the  association  are  given  the  privilege,  and  are  earnestly 
requested,  to  exchange  their  stock  in  this  association  at  boolc  value  for  stock 
la  thu  real-estate  company  at  par;  and  stock  In  the  real-estate  company,  ex- 
clusive of  preferred  stock,  will  be  issued  only  to  the  amount  of  such  ex- 
changes. To  the  extent  of  such  exchanges  of  stock  the  mortgages  given  by 
the  real-estate  company  to  the  association  will  be  surrendered  and  canceled. 
From  time  to  time,  as  sales  of  the  properties  are  made,  and  the  proceeds  ac- 
cumulate, the  real-estate  company  can  distribute  the  same  to  Its  stockholders 
by  a  corresponding  reduction  of  Its  capital;  and  Its  articles  of  Incorporation 
provide  that  upon  any  such  distribution  prior  to  final  dissolution  twenty- 
five  per  cent,  of  the  funds  distributed  shall  be  applied  upon  the  preferred 
stock,  and  the  remaining  seventy-five  per  cent,  upon  the  common  stock.  In 
order  to  provide  cash  for  carrying  and  selling  the  properties,  the  real-estate 
company  will  issue  Its  preferred  accumulative  five  per  cent,  stock  for  cash,  at 
par,  in  such  amounts  as  shall  be  requisite  for  such  purposes,  not  exceeding  In 
any  case  the  sum  of  $175,000,  and  no  such  stock  will  be  Issued  for  other  pur- 
poses; and  the  members  of  this  association  are  given  the  privilege  of  snb- 
Hcrlbing  for  such  preferred  stock  at  par.  The  excess  of  the  appraised  value 
of  the  properties  over  the  book  cost  value  will  warrant  the  issue  of  preferred 
stock  for  the  purpose  of  procuring  cash  to  carry  and  sell  the  properties.  In 
the  event  of  excess  subscriptions  for  preferred  stock  It  will  be  apportioned 
to  subscribers  on  the  basis  of  their  holdings  of  stock  in  this  association. 
Should  applications  for  exchange  of  stock  of  this  association  for  the  real-es- 
tate company's  stock  exceed  the  book  cost  value  of  the  real  estate  so  trans- 
ferred, other  assets  of  this  association  to  the  extent  of  such  excess  will  b« 
transferred  to  the  real-estate  company." 

The  circular  also  stated  that  the  plan  had  been  submitted  to  and 
approved  by  the  superintendent  of  banks.  The  statement  contained 
among  its  assets  the  item : 

Pearce  mortgages   ^,342,872  04 

Less  prior  incumbrances ; 2,225,827  50 

In  effect,  equities  in  property ;....  $2,117,014  64 

It  appears  that  the  Pearce  mortgages  were  created  by  the  asso- 
ciation pm%hasing  property  subject  to  first  mortgages  in  the  name  of 
Pearce,  one  of  its  employes,  he  giving  back  to  the  association  the 
mortgages  represented  in  the  Item  of  the  assets  last  quoted.  It  waa 
held  by  the  banking  department  that  by  the  transaction  the  a«BOcia- 
tion  became  in  fact  the  owner  of  the  fee  of  the  real  properties  sub- 
ject to  the  first  mortgages,  but,  of  course,  that  decision  is  not  conclu- 
sive upon  this  court.  These  Pearce  mortgages  amounted  to  the  exact 
sum  which,  according  to  the  books,  the  association  had  invested  in  the 
purchase  of  the  property  represented  by  them.  The  properties  lie,  the 
greater  part  in  the  state  of  New  York,  the  rest  in  other  states.  Pre- 
viously to  this  time  suits  had  been  commenced  for  the  foreclosure  of 
the  mortgages  upon  scmie  of  the  property  covered  by  the  Pearce  mort- 
gages. Taxes  also  had  accumulated,  and  the  association  was  without 
funds  to  meet  these  obligations,  and  thus  prevent  the  foreclosure  of 
the  mortgages,  and  the  sacrifice  of  the  property  covered  thereby.  The 
directors  of  the  association  had  made  advances  to  it  for  the  purpose 
of  paying  such  sums  as  were  necessary  to  pay  interest  and  taxes,  as 
the  association  was  without  funds  with  which  to  pay  the  same.  The 
anionrf  of  such  advances,  as  represented  by  the  item,  is  S7d,678.6l. 
69N.Y.a— 67 
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After  the  issuing  of  this  kttet,  and  some  time  in  November,  the  at- 
torney general  commenced  proceedings  to  dissolve  the  associatiOD, 
and  in  tbat  action  Messrs.  Dickinson  and  Dickey  were  appointed  tem- 
porary receivers.  The  association  appeared,  and  on  January  5,  1901, 
&  judgment  of  dissolution  was  entered,  in  which  Messrs.  Candee  and 
Wilbur  were  appointed  permanent  receivers.  Meanwhile,  and  on  De- 
cember 27,  1900,  the  realty  company,  having  been  incorporated  with 
^175,000  of  preferred  stock  already  sabscribed  for,  addressed  to  the 
temporary  receivers  a  letter  offering  to  carry  out  the  proposition 
which  the  directors  of  the  association  had  made  to  its  stockholders. 
This  letter  contained  the  following  propositions: 

''First  It  [the  Empire  State  Realty  Company]  will  purchase  of  you,  as  re- 
ceivers, on  or  before  February  1,  1901,  the  court  entering  a  proper  order  of 
«ale,  all  of  the  real  estate  in  which  said  association  is  not  Interested,  and 
[My  therefor  the  present  book  cost  value  thereof,  as  the  same  appears  from 
the  books  of  said  association,  payment  to  be  made  by  Issnlng  to  you,  as  re- 
ceivers, the  bond  of  said  company  for  the  full  amount  of  said  purdiase  price, 
said  bonds  to  be  payable  at  the  end  of  three  years  from  February  1,  1901,  or 
sooner,  in  whole  or  in  part,  at  the  option  of  said  company,  to  draw  interest  at 
the  rate  of  5  per  cent.,  payable  semiannually  on  the  first  days  of  August  and 
Cobruary,  and  said  bonds  to  be  secured  by  a  proper  mortgage  or  mortgages 
opon  the  real-estate  Interests  so  conveyed;  said  mortgage  or  mortgages  to 
contain  the  usual  interest,  insurance,  and  tax  clauses,  and  to  provide  for  the 
release  of  the  lands  mortgaged  in  parcels,  as  the  same  may  from  time  to 
time  be  sold,  upon  the  payment  of  such  sum  or  sums  as  shall  be  provided  In 
a.  schedule  to  be  attached  thereto,  which  schedule  shall  be  prepared  and  sub- 
mitted to  you  before  tbe  change  of  title,  and  be  subject  to  the  approval  of  the 
court:  provided  further: 

"Second.  That  upon  the  acceptance  of  this  proposition  by  the  receivers. 
and  the  obtaining  a  proper  order  of  sale  from  the  court,  the  realty  company 
wtU  pay  as  part  consideration  for  the  sale  $25,000  In  cash  for  the  use  of  tbe 
reeeivers  In  carrying  said  properties  until  sale  can  be  completed  by  order  of 
the  court 

"Third.  That  as  to  the  Indebtedness  of  the  association  for  money  bor- 
rowed, the  realty  company  will  assume  such  indebtedness,  and  secure  re- 
leases therefrom  to  the  association,  the  amount  of  such  Indebtedness  to  be 
credited  upon  the  purchase  price  of  the  property  conveyed,  any  collateral 
thereto  to  be  taken  over  by  the  realty  company  upon  terms  fixed  by  the  court 

"Fourth.  If,  at  the  time  of  passing  title,  shareholders  of  said  association 
-shall,  in  writing,  in  person  or  by  attorney,  release  said  association  from  all 
(lability  on  account  of  their  shares,  then  the*  purchase  price  of  said  property 
i;hall  be  abated  to  an  amount  equal  to  tbe  book  value  of  the  shares  «o  re- 
leased; and  from  time  to  time  thereafter.  If  shareholders  representing  10 
per  cent,  of  the  then  share  liabilities  of  the  association  shall  In  like  manner 
release  the  association,  then  the  receivers,  if  requested  by  the  realty  com- 
pany, shall  further  abate  from  said  bond  and  mortgage  an  amount  equal  to 
the  book  value  of  the  shares  so  released. 

"Firth.  To  the  extent  of  the  cash  payment  above  provided  of  $2S,000  and 
the  indebtedness  of  the  association  assumed  by  the  realty  company,  and  to 
th*  extent  of  the  share  liability  of  the  association  released  by  shareholders 
as  aforesaid,  the  purchase  price  shall  be  abated,  and  property  of  the  corre- 
sponding book  cost  value  shall  be  exempted  from  the  mortgage  to  be  glren 
toy  the  realty  company;  a  schedule  of  the  same  to  be  subject  to  tbe  api>roval 
of  the  receivers  and  confirmation  by  the  court" 

Intermediate  the  proposition  of  November  20th  aad  December 
27th — that  is,  on  December  4th — an  actioa  against  the  association 
was  begun  in  the  United  States  circuit  court  for  tbe  Southern  dis- 
trict of  New  York  by  James  W.  Carpeiiter  and  others,  holders  of  SO 
tihares  of  stock,  residing  in  Ftennaylvania,  psaying  tor  an  accounting,  a 
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receiver,  and  an  injunction,  and  a  motion  was  made  for  a  temporary 
receiver.  On  January  12,  1901,  a  motion  was  made  for  permanent 
receivers,  tlie  realty  company  meanwhile  having  been  made  a  party 
to  the  action.  Tliis  motion  was  denied  by  Lacombe,  circuit  judge,  in 
B  memorandum,  as  follows: 

"The  real  qaestlon  presented  here  U  wbtiber  tbte  court  abonld  now  take 
the  action  which  It  declined  to  take  before,  upon  the  expressed  ground  that 
It  must  be  aaaumed  that  the  state  court  recelTecs  would  properly  safeguard 
the  property,  and  preserve  it  undistributed  until  final  taeering.  When  order 
to  show  cause  with  temporary  stay  was  granted,  It  was  thought  tliat  tlie 
proposed  sale  of  some  $2,000,000  of  Its  assets  to  a  new  company  might  be  an 
improTidence  which  would  require  this  court  to  take  action  to  prevent  it  It 
appears,  however,  that  by  reason  of  tbe  mortgages,  taxes,  etc.,  on  tbis  par- 
ticular property  It  may  be  looked  upon  as  perishable,  and  no  Improvidence  on 
tbe  part  of  the  recelveis  in  thus  disposing  of  it  is  shown.  The  stay  is  vacated, 
and  motion  denied." 

After  the  appointment  of  the  temporary  receivers,  they  presented 
to  the  supreme  coqrt  the  proposal  of  the  realty  company  by  a  peti- 
tion for  instructions.  By  order  of  the  court  on  January  3,  1901,  the 
matter  was  referred  to  ex-Judge  Gteorge  G,  Beynplds  "to  examine  said 
proposition,  and  take  all  relevant  testimony  relating^  thereto,  includ- 
ing evidence  rega,rding  the  assets  and  liabilities  of  said  defendant  cor- 
poration, and  report  the  s^me,  with  his  opinion  thereon,  with  all  con- 
venient speed."  The  referee  made  his  report  on  January  23d,  stating 
the  plan  as  follows: 

"The  essence  of  its  plan  is  this:  The.  a^^sodation  now  has  over  two  and 
one-quarter  millions  of  assets— being  more  than  three-quarters  of  Its  entire 
assets— in  the  form  of  equities  in  real  estate,  which  are  substantinlly  perish- 
able by  reason  of  the  underlying  mortgages  thereon,  upon  which  foreclosures 
are  imminent  and  unavoidable.  Unless  these  equities  are  protected  against 
foreclosures,  tbe  result  will  be  the  substantial  elimination  of  these  assets,  as 
tbe  receivers  are  without  means  to  protect  them.  The  proposal  of  the  realty 
company  is  to  take  over  all  these  equities  at  tbelr  full  book  cost  value,  and 
furnish  a  fund  of  $175,000  for  the  purpose  of  paying  interest  and  taxes  and 
otherwise  safeguarding  them  against  the  underlying  mortgages,  and  con- 
serving and  carrying  them  until  they  can  be  sold  to  advantage.  The  assent- 
ing shareholders,  to  the  extent  of  their  stock  in  the  association,  which  is  to  be 
released  by  them,  will  thus,  through  the  realty  company,  take  their  share  of 
such  equities  at  the  book  cost  value;  and  the  nonassentlng  shareholders  will, 
through  the  receivers,  take  a  mortgage  from  the  realty  company  to  the  extent 
of  their  share  of  such  equities  at  the  book  cost  value.  So  that  the  fund  of 
^175,000  will  safeguard  the  assenting  shareholders'  equities  for  tbe  purpose 
of  advantageous  sales  thereof  for  their  benefit,  and  will  also  safeguard  the 
nonassentlng  shareholders'  equities  for  the  purpose  of  paying  their  mortgage 
thereon.  Further,  and  as  an  incident,  the  realty  company  will  assume  the 
debts  which  the  association  has  incurred  for  borrowed  moneys,  and  obtain 
for  the  receivers  a  release  therefrom,  and  will  accept  real-estate  equities  at 
full  book  cost  value  to  the  amount  of  the  indebtedness  thus  assumed.  Fur- 
ther, in  order  to  protect  the  properties  pending  the  preparation  of  the  sched- 
ules and  the  transfer  of  title  under  the  proposal,  the  realty  company  will 
pay  the  receivers  $25,000  In  cash  upon  approval  of  this  proposition,  and  will 
accept  real-estate  equities  at  full  book  cost  value  for  thlA  sum.  In  this  way 
tbe  most  perishable  assets,  those  most  liable  to  loss,  are  purchased  at  full 
book  cost  value,  and  protected  against  sacrifice.  Tbe  remaining  assets  whlcb 
are  not  purchased  by  the  realty  company,  and  whlcb  will  remain  in  the  hands 
of  the  receivers,  are  relatively  the  more  valuable  assets,  consisting  largely  of 
installment  first  mortgages,  and  Include,  as  a  margin  against  any  shrinkage 
In  tbe  assets  not  purchased,  tb*  entire  book  sorlplas  of  tbe  association, 
amounting  to  1107,626.55." 
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He  concluded  by  saying: 

"After  careful  consideration  I  am  of  tbe  opinion  that  it  is  to  the  best  In- 
terest of  all  concerned  that  the  proposal  of  said  realty  company  should  be 
approved  by  the  court,  and  accepted  by  the  receivers.  I,  however,  recommend 
modifications  of  said  proposal  In  the  following  particulars:  First.  The  said 
realty  company,  upon  the  approval  of  the  proposal  by  the  court,  should  pay 
the  sum  of  $45,000  to  the  receivers  in  lien  of  the  sum  of  $25,000i  whlcb  Is  in- 
sufficient for  the  purpose,  to  protect  the  property  pending  the  closing  of  title. 
Second.  The  balance  of  the  sum  of  $175,000  of  preferred  stock  should  be  paid 
In  full,  and  held  In  trust  under  such  restrictions  as  will  secure  the  applica- 
tion of  the  said  moneys  solely  to  tbe  purpose  of  preserving,  carrying,  and 
seUlng  the  said  real  estate." 

On  the  motion  to  confirm  the  report  of  Judge  Beynolds,  the  per- 
manent receivers  presented  to  the  court  an  aflfldavit  ox^xming  the  con- 
firmation of  the  report  approving  the  proposal  of  the  realty  company, 
but  the  report  was  confirmed  on  January  31st  by  tiie  special  term 
(Ckiynor,  J.)  in  an  opinion  hereto  appended.* 

After  the  judgment  of  dissolution,  and  during  the  pendency  of  the 
proceedings  before  the  referee, — ^that  is,  on  January  15th, — Clarence 
A.  Bamson,  by  order  of  the  court,  waa  made  a  party  defendant  to  the 
action  brought  by  the  attorney  general,  with  leave  to  be  heard  on  all 
questions  thereafter  brought  to  a  hearing.  An  order  was  also  made 
on  January  19th  permitting  C.  L.  Waring  to  appear  before  the  ref- 
eree as  attorney  for  certain  stockholders,  and  in  their  behalf.  On 
the  hearing  before  the  referee  the  attorney  general,  the  counsel  for 
both  temporary  and  permanent  receivers  and  of  the  realty  company, 
and  Mr.  Samson  appeared  and  took  part  in  the  proceedings.  It  will  be 
observed  that  neither  Judge  Reynolds,  nor  Mr.  Justice  Claynor,  nor 
Judge  Lacombe  expressly  discussed  the  question  of  the  power  of  the 
supreme  court  to  approve  the  acceptance  by  the  receivers  of  that  part 

»  GATNOR,  J.  I  have  looked  Into  this  matter  with  great  care,  and  am  sat- 
isfied that  the  proposition  to  sell  the  real  estate  to  the  new  company  organized 
to  take  it  is  beyond  doubt  for  tbe  best  interests  of  the  shareholders,  and  shouM 
be  carried  out.  Such  real  estate  Is  heavily  encumbered  with  mortgages,  and 
unless  Interest  and  taxes  be  paid  foreclosures  will  ensue  and  tbe  property  will 
be  sacrificed.  I  am  satisfied  that  the  receivers  will  be  unable  to  prevent  this 
from  coming  to  pass  to  a  large  extent  All  shareholders  may  exchange  their 
stock  for  shares  of  the  new  company  pro  rata,  and  it  seems  to  me  that  every 
shareholder  should  do  this.  It  Is  not  a  time  for  bickering,  and  listening  to 
those  who  want  to  stir  up  strife  and  lawsuits  for  their  own  emolnmoit.  And 
let  the  shareholders  understand  that  all  of  the  other  assets  remain  In  the 
hands  of  tbe  receivers  to  be  marshalled  and  distributed  to  the  shareholders. 
It  is  only. the  real  estate  which  is  being  transferred  to  the  new  company, 
and  that  company  immediately  puts  up  a  fund  of  $175,000  to  pay  interest  and 
taxes  ulready  accumulated,  for  which  preferred  stock  is  to  be  issued.  Sucb 
real  estate  Is  taken  by  the  new  company  at  Its  full  value  as  shown  by  thp 
books  of  the  Insolvent  company,  and  a  mortgage  is  given  back  for  such  value. 
If  any  shareholders  of  the  Insolvent  company  do  not  wish  to  exoliange  their 
shares  for  shares  in  the  new  company  pro  rata,  then  they  may  hold  them  and 
get  their  pro  rata  share  of  such  mortgage  when  it  is  paid.  Above  all  things. 
all  litigation  should  be  avoided.  The  shareholders  may  well  trust  the  r^ 
ceivers,  for  they  are  worthy  of  confidence;  and  I  commend  to  the  receivers 
to  avoid  litigation,  and  see  that  their  legal  advisers  do  likewise.  The  assets 
may  easily  be  consumed  in  large  part  if  a  propensity  to  obstruction  and  litiga- 
tion be  permitted  by  the  recelvon. 

Application  granted. 
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■of  the  proposal  of  the  realty  company  which  provided  for  the  exchange 
of  the  stock  of  the  association  for  the  stock  of  the  realty  company,  or 
the  abatement  and  reduction  of  the  mortgage  of  the  realty  company 
by  the  surrender  of  stock  of  the  association  obtained  by  it, — a  matter 
to  be  considered  hereafter;  but  inferentially  they  have  recognized  the 
■existence  of  that  power.  I  find  nothing  in  the  record  or  in  the  un- 
printed  proceedings  on  file  which  shows  that  any  suggestion  was  made 
before  the  referee  as  to  the  power  of  the  court  to  direct  the  accept- 
ance of  stock  of  the  association  in  payment  of  the  whole  or  any  part 
of  the  mortgage;  and,  indeed,  from  my  examination  of  the  testimony 
it  would  appear  that  the  entire  scope  of  the  proceedings  was  simply 
for  the  purpose  of  ascertaining  whether*  the  plan  would  be  likely  to 
result  in  the  ultimate  benefit  of  the  stockholders.  The  order  of  Mr. 
Justice  Gaynor  approved  the  modification  of  the  proposal  as  recom- 
mended by  ex-Judge  Reynolds,  increasing  the  payment  to  be  made  by 
-the  realty  company  from  |25,000  to  |40,000.  After  the  entry  of  that 
order,  and  on  February  26th,  the  realty  company  paid  the  permanent 
receivers  f45,000,  which  sum  they  accepted,  and  have  used  (excepting 
f3o)  in  paying  "interest,"  etc.,  on  the  mortgages.  Thereafter,  and  <m 
March  7th,  Mr.  Samson  appealed  from  the  order  of  Mr.  Justice  Gay- 
nor, and  it  is  this  appeal  which  is  now  before  us.  After  this  appeal 
was  taken,  and  on  March  11th,  Mr.  Justice  Marean  granted  a  stay  of 
proceedings  pending  the  appeal,  delivering  an  opinion  which  is  hereto 
appended.*    In  his  opinion,  for  the  first  time,  so  far  as  the  record 

3  MARE/AN,  J.  Tbe  defendant  Is  In  the  bands  of  receivers  aa  an  Insolvent 
'Corporation.  An  appeal  bas  been  taken  to  the  appellate  division  by  certain 
shareholders  from  an  order  of  the  court  authorizing  the  receivers  to  sell  cer- 
tain incumbered  real  estate,  constituting  the  greater  part  of  the  assets,  for 
a  certain  sum,^ — about  ?2,000,000, — upon  a  credit  of  five  years  at  5  per  cent. 
Interest,  a  mortgage  back  to  be  taken  upon  each  parcel  for  the  price  of  that 
parcel,  having  five  years  to  run.  The  purchaser  Is  the  Empire  State  Realty 
Company,  a  corporation  having  no  assets  other  than  the  real  estate  bo  to  be 
purchased  and  a  sum  of  money  to  be  employed  in  reduction  of  prior  incum- 
brances thereon.  The  Insolvent  corporation  owes  debts  to  about  $300,000, 
and  the  book  value  of  Its  shares  amounts  to  $2,320,000.  Besides  the  real  es- 
tate sold,  It  has  assets  of  doubtful  value  amounting  nominally  to  about 
$000,000.  The  order  appealed  from  authorizes  the  receivers  to  accept  from 
the  Empire  State  Realty  Company  in  payment  of  Its  mortgages  to  be  taken 
for  purchase  money  a  surrender  at  their  book  value  of  any  shares  in  the  In- 
solvent company  which  It  may  be  able  to  acquire,  whether  by  purchase  for 
cash  or  In  exchange  tor  Its  own  common  stock.  The  wisdom  and  propriety 
of  the  sale  for  the  price  agreed  and  upon  the  credit  agreed  Is  not  questioned 
by  the  appellants.  The  only  vice  of  the  order  which  they  claim  should  result 
In  Its  reversal  lies  In  the  provision  last  referred  to.  An  application  is  made 
to  me  for  a  stay  on  appeal.  It  should  not  be  granted  unless  the  appeal  Is 
meritorious.  It  should  be  granted  if  It  is.  I  am  compelled,  therefore,  to  ex- 
amine to  some  extent  the  merits  of  the  appeal,  and  I  have  reached  the  con- 
clusion that  a  stay  should  be  granted.  It  may  be  conceded  that,  unless  some 
«ne  comes  forward,  and  takes  the  real  estate,  and  carries  It  for  a  time,  in 
some  way  stopping  the  mouths  of  prior  Incumbrancers  In  the  meantime,  so 
^s  to  save  It  from  forced  sale.  It  Is  likely  to  be  sacrlSced;  and  that  the  sale 
In  question,  notwithstanding  the  long  credit  for  the  whole  purchase  money, 
ought  to  be  approved.  Bnt,  even  to  save  the  entire  Insolvent  estate  from 
titter  and  complete  destruction,  no  court  can  I6nd  Itself  to  an  unjust  and  In- 
-equltable  division  of  the  salvage  among  shareholders;  better  that  the  whole 
should  per!sh.    The  criticised  provision  of  the  order  amounts  to  this:    that 
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shows,  the  question  of  the  legality  and  propriety  of  permitting  the 
realty  company  to  pay  the  receivers,  on  account  of  the  purchase  mon- 
ey of  the  properties  to  be  taken  by  it,  such  portion  of  the  stock  of  the 
association  at  its  book  valoe  as  might  be  exchanged  by  the  stockliold- 
ers  thereof  for  the  stock  of  the  r^ty  company,  was  judicially  dis- 
cussed; and  the  doubt  which  arose  in  his  mind  on  this  question  was 
his  reason  for  granting  the  stay  until  the  decision  of  the  appeal.  The 
special  term,  in  March,  also  made  an  order  enjoining  the  holders  of 
mortgages  who  had  commenced  actions  for  the  foreclosure  thereof 
from  selling  the  property  under  any  judgment  or  decree  of  foreclosure 
which  might  be  obtained  therein. 

This  brings  me  to  a  connderaticmof  the  two  questions  which  lie 
at  the  foundation  of  this  appeal:  First,  as  to  the  jurisdiction  and 
power  of  tile  siqireme  court  to  make  the  order  from  which  this  appeal 
is  taken;  and,  second,  as  to  the  right  of  the  a^^ellant,  Samson,  to  ap- 
peal from  the  order  after  the  receivers  have  elected  to  take,  and  have 
taken,  the  benefit  of  the  provision  for  advancing  the  sum  of  f  45,000 
to  be  applied  to  the  general  benefit  of  the  stockholders  and  creditors 
of  the  association. 

I  start  with  the  proposition  that  it  is  the  primary  duty  of  the  re- 
ceivers of  the  association  to  take  into  their  custody  all  the  property 
belonging  to  it,  to  reduce  the  same  to  money  as  speedily  as  circum- 
stances will  permit,  and  to  apply  such  cash  proceeds,  first,  to  the 
payment  of  the  debts  of  the  association,  and  next  to  distribute  the 
balance  among  the  stockholders  equally.  In  Be  Receivers  of  Globe 
Ins.  Co.,  6  Paige,  102,  where  the  receivers  were  appointed  pursuant 
to  the  statute  of  January,  1836,  it  was  held  that  they  were  subject 
to  the  control  of  the  court  of  chancery  in  the  execution  of  their 
duties,  and  that  any  order  of  the  court  is  not  only  obligatory  upon 
them,  but  binding  on  all  creditors  of  the  corporation,  so  long  as  it 
remains  in  full  force;  and  that  the  remedy  of  receivers  or  dissatis- 
fied creditors  is  by  an  appeal.    An  action  by  the  attorney  general  to 

the  receivers  shall  pay  to  the  realty  company  out  of  the  Insolvent  estate  the 
full  book  value  of  such  shares  as  that  company  may  by  any  means  acquire. 
(The  means  by  which  they  propose  to  acquire  such  shares  are  of  no  conse- 
quence ■whatever.)  It  does  not  even  direct  such  payment  to  the  present 
shareholders,  but  only  to  the  realty  company  when  It  shall  have  acquired 
their  shares.  Those  shareholders  who  decline  to  accept  what  the  realty  com- 
pany Is  pleased  to  offer  them  must  take  their  dividend  out  of  what  remains 
In  the  hands  of  the  receivers  of  the  Insolvent  estate.  The  estate  being  In- 
solvent, and  so  adjudged.  It  must  be  assumed  that  shares  cannot  be  paid  in 
full;  that  each  share  will  be  entitled  only  to  a  dividend  of  something  less  than 
its  book  value.  The  order  appealed  from  provides  for  the  payment  of  shares 
held  by  the  realty  company  In  full,  and  puts  the  whole  loss  on  the  rest 
Even  If  the  proposed  scheme  should  be  carried  out,  and  the  realty  company 
should  acquire  $2,000,000  of  the  book  value  of  shares  by  exchange  therefor  of 
Its  own  common  stock  (the  limit  of  its  common  stock  Is  $2,000,000),  there 
would  yet  be  left  $320,000  book  value  of  shares  deprived  absolutely  of  any 
participation  In  the  proceeds  of  the  real  estate,  and  remitted  altogether  tc 
what  is  left  of  the  assets  of  doubtful  value  remaining  In  the  hands  of  the 
receivers  after  the  payment  therefrom  of  the  debts  amounting  to  $300,000 
I  conclude  that  the  order  provides  for  an  unequal  and  unjust  division  of  the 
Insolvent  estate  among  shareholders,  and  that  the  execution  of  the  ordei 
ought  to  be  stayed  until  the  appeal  can  be  heard. 
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procure  a  judgment  disBolTing  a  corporation  and  appointing  receiv- 
ers to  wind  Hp  its  affairs  ia  a  creation  of  the  statute  (section  1786, 
Code  Civ.  Proc),  and  ordinarily  it  may  be  said  that  such  receiver* 
have  only  such  powers  as  are  conferred  by  statute.  Section  179^ 
of  the  Code  of  Civil  Procedure  provides  that  a  final  judgment  in  an 
action  brought  to  procure  the  dissolution  of  a  corporation  'teust 
provide  for  a  just  and  fair  distribution  of  the  property  of  the  corpora- 
tion, and  of  the  proceeds  thereof,  among  its  fair  and  honest  credit- 
ors, in  the  order  and  in  the  proportions  prescribed  by  law  In  the  case 
of  the  voluntary  dissolution  of  a  corporation."  This  refers  to  article 
8,  pt.  3,  c  8,  tit.  4,  Bev.  St.  (9th  Ed.)  p.  1909,  where  section  79  directs 
the  order  in  which  the  receiver  shall  distribute  moneys  in  payment  of 
debts;  and  section  83  provides  that  if,  after  the  payment  of  the  final 
dividend,  any  surplus  remains,  they  "shall  distribute  tlie  same  among 
the  stockholders  of  the  corporation  in  proportion  to  the  respective 
amounts  paid  in  by  them  severally  on  their  shares  of  stock."  This  is 
a  clear  and  simple  recognition  of  the  principle  that  every  stock- 
holder has  a  quasi  lien  upon,  or  an  interest  in,  all  the  assets  of  the 
corporation,  for  the  value  of  his  distributive  share  of  such  assets, 
after  the  payment  of  the  corporate  indebtedness.  He  is  entitled  to 
have  a  sale  of  assets  for  cash  or  its  equivalent,  and  cannot  be  com- 
pelled to  submit  to  an  exchange  of  his  lien  on  the  assets  for  a  lien 
upon  or  interest  In  other  securities.  The  respondents,  however,  con- 
tend that  the  supreme  court  has  Inherent  power,  notwithstanding 
the  statute,  to  make  an  order  for  the  disposition  of  the  assets  in  such 
manner  as  shall  appear  to  be  for  the  ultimate  benefit  of  the  stock- 
holders; and  if  the  proposal,  the  acceptance  of  which  has  been  ap- 
proved by  the  court,  did  not  contain  the  provision  for  the  payment  of 
the  purchase  money  to  be  made  by  the  realty  company  for  the  asset» 
of  the  association  in  the  stock  of  the  association  at  its  book  value,, 
there  would  be  no  question.  Certainly,  the  supreme  court  has 
power  to  direct  tbe  sale  of  the  properties  on  credit  and  mortgage. 
The  vice  of  the  plan  exists  in  the  fact  that  it  attempts  to  compel  all 
the  stockholders  to  accept  stock  in  the  realty  company  for  their  stock 
in  the  association,  or  to  take  the  chance  of  realizing  from  the  assets 
which  are  not  transferred  to  the  realty  company,  and  which  may  not 
be  sufficient  to  pay  the  unascertained  distributive  value  of  their 
stock.  The  plan  apparently  discriminates  unjustly  between  stock- 
holders who  accept  the  proposal  and  those  who  refuse  to  accept  it; 
and,  while  the  order  of  the  special  term  refers  the  matter  to  Judge 
Kejnolds  as  referee  to  supervise  the  performance  of  the  proposed 
agreement,  and  provides  a  plan  for  the  protection  of  the  interests  of 
The  parties,  and  especially  to  protect  the  interests  of  the  nonassent- 
ing  stockholders,  the  condition  still  remains  that  the  nonassenting 
stockholders  are  not  protected  from  discrimination  between  the 
assets  left  to  secure  their  stock  and  those  to  be  received  by  the 
assenting  stockholders.  I  am  aware  that  the  supreme  court  has  ex- 
ercised extensive  powers  in  attempting  to  save  creditors  and  stock- 
holders from  loss,  but  a  careful  examination  of  the  instances  cited 
in  the  elaborate  brief  of  the  respondents'  counsel  has  failed  to  show 
a  case  which  has  gone  to  the  length  of  approving  any  proposal  at  all 
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similar  to  that  ander  consideration.  In  the  first  place,  tl 
valae  of  the  stock  of  the  association,  installment  and 
amounts  to  |2,320,194.84.  The  stock  of  the  realty  company  s 
to  12,000,000.  If  all  the  stockholders  of  the  association  sho 
elude  to  exchange  their  stock  for  stock  in  the  realty  compan 
would  not  be  sufficient  stock  of  that  company  to  make  the  ex 
in  other  words,  holders  of  stock  to  the  amount  of  $320,000  b 
eren  the  chance  of  an  election.  It  is  not  sufficient  that,  as  \ 
upon  the  argument,  the  stock  of  the  realty  company  coulc 
creased  to  meet  the  increased  demand.  There  is  no  such  ; 
tion  in  the  proposed  plan,  and  that  alone  is  what  we  are  calL 
to  consider.  The  proposed  plan  permits  the  receivers  to  ac 
part  payment  or  abatement  of  the  amount  of  the  mortgages, 
stead  of  cash,  some  portion  of  the  stock  of  the  associatioi 
book  value,  before  it  is  possible  to  determine  whether  sue 
value  is  the  actual  value  thereof.  The  stockholder  is  put  to  t 
tion  of  accepting  stock  in  the  realty  company  or  refusing  to 
before  it  is  possible  for  him  to  know  what  is  the  distributivi 
of  his  association  stock.  If  the  affairs  of  the  association  are 
up  in  the  ordinary  and  usual  way,  no  such  election  is  impose 
any  stockholder.  He  will  have  his  rights  unaffected  by  an  ii 
and  inexplicable  transaction,  and  will  not  be  compelled  to  1 
the  dark  into  an  operation  the  force  and  effect  of  which,  after 
fnl  investigation  of  the  papers  on  file,  I  have  not  been  enable 
to  understand.  The  plan  is  tantamount  to  permitting  the  rei 
to  devote  a  certain  class  and  amount  of  assets  to  the  paym 
assenting  stockholders  who  receive  in  payment  of  their  st< 
amount  which  they  deem  equivalent  to  its  full  value,  while  i 
ceivers  are  to  set  aside  for  the  nonassenting  stockholders  a 
class  and  portion  of  the  assets.  There  is  nothing  to  show,  bi 
a  mere  probability,  that  the  nonassenting  stockholders  wiTl  i 
what  may  be  a  fair  equivalent  for  their  shares,  or  an  amount 
to  that  received  by  the  assenting  stockholders.  This  is  a  clei 
crimination  between  the  rights  of  assenting  and  nonassenting 
holders,  putting  them  upon  planes  of  distribution  which  may  o 
not  be  equal.  The  effect  of  the  scheme,  so  far  as  it  relates 
abatement  of  the  mortgage  by  the  realty  company's  acquisiti 
the  stock  of  the  association,  is  equivalent  to  the  purchase  by 
solvent  corporation  of  its  own  shares  from  its  stockholders 
would  seem  to  be  ultra  vires,  and  beyond  the  power  of  the  coi 
authorize.    2  Thomp.  Corp.  §  2054. 

There  are  various  elements  which  must  enter  into  the  asce 
ment  of  the  real  value  of  the  shares  of  the  association.  The 
value  is  not  at  all  conclusive.  While  the  schedules  of  liabilitie 
sented  to  the  referee  purport  to  contain  all  the  indebtedness  c 
association,  there  has  been  no  advertisement  for  claims,  and  it  i 
certain  that  none  exist,  and  this  may  be  a  material  element  in  ( 
mining  the  value  of  the  stock.  The  real  value  of  each  share 
fectod  by  the  value  of  every  other  share  of  the  association.  On 
of  these  shares  subscriptions  may  be  unpaid.  Some  may  hare 
forfeited.    Until  these  facts  are  ascertained,  the  equality  of  oi 
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ference  between  book  valae  and  actnal  valne  cannot  be  determined, 
and  nntil  it  is  determined  it  is  inequitable  to  put  a  stockholder  to 
his  election  as  to  whether  be  will  exchange  his  stock  for  realty  stock. 
The  stockholders  haye  no  method  of  determining  the  correctness  of 
the  book-value  estimate  of  their  shares,  or  whether  they  will  gain  or 
lose  by  the  exchange  of  their  stock  for  stock  of  the  realty  company. 
In  addition  to  this,  it  may  be  possible  that  a  claim  will  be  made  that 
the  directors  are  liable  for  investing  money  in  the  Pearce  mortgages, 
in  violation  of  the  tenth  and  eleventh  articles  of  association,  supra, 
in  reference  to  which  I  express  no  opinion.  If  such  a  claim  were  suc- 
cessfully asserted  and  collected,  the  stockholders  would  quite  probably 
be  insured  against  any  substantial  depreciation  in  the  book  value  of 
such  of  the  assets  as  are  represented  by  the  Pearce  mortgages  item. 
Yet  the  proposal  states  that  stock  in  the  realty  company  will  be  is- 
sued only  to  such  shareholders  of  the  association  as  shall  release  the 
association  from  liability  on  their  shares.  Such  release  of  the  as- 
sociation might  possibly  release  the  directors  from  liability,  and  it  is 
evident  that  the  shareholders  are  forced,  in  advance  of  any  judicial 
investigation  or  decision  as  to  the  liabilities  of  the  directors,  to  de- 
cide whether  they  will  relinquish  a  claim  which  may  afford  them  com- 
plete indemnity  against  loss.  Still  further,  if  the  assets  were  sold  by 
the  receiver  at  public  auction,  it  would  be  to  the  interest  of  the  direct- 
ors as  well  as  stockholders  to  secure  the  largest  possible  price  for  the 
assets,  which  might  far  exceed  the  book  value,  as  was  suggested  in 
Mann  v.  Butler,  2  Barb.  Ch.  367.  In  Mason  v.  Mining  Co.,  133  U.  S. 
50,  10  Sup.  Ct  224,  33  L.  Ed.  524,  a  bill  was  filed  by  stockholders  in 
the  company  on  behalf  of  themselves  and  any  others  who  wished  to 
join  with  them,  in  which  it  was  allied  that  the  charter  of  the  com- 
pany had  expired,  and  that  resolutions  had  been  adopted  by  a  vote  of 
27,919  shares  against  6,754  in  the  negative,  authorizing  the  sale  of 
the  company's  property  to  a  n6w  corporation,  "and  that  the  stock  of 
such  new  corporation  shall  be  issued  to  and  received  by  the  stock- 
holders of  this  company  in  payment  for  the  same,  stockholders  to 
have  the  right  to  receive  [an]  equal  number  of  shares  in  [the]  new 
company,  if  they  so  elect,  on  surrendering  certificates  of  this  company, 
within  thirty  days  after  April  12,  18S4;  and,  in  case  a  stockholder 
does  not  take  stock  of  the  new  corporation,  he  is  to  receive  his  pro 
rata  share  in  money."  The  language  of  the  court  seems  peculiarly 
instructive  in  the  case  at  bar  (pages  68,  69,  133  U.  S.,  page  226,  10 
Sup.  Ct,  and  page  529,  33  L.  Ed.): 

"It  is  further  said  that  In  tbe  present  case  the  dissenting  stockholders  are 
not  compelled  to  enter  Into  a  new  corporation  with  a  new  set  of  corporators, 
but  have  their  option,  If  they  do  not  choose  to  do  this,  to  receive  the  value  of 
their  stock  in  money.  It  seems  to  us  that  there  are  two  insurmountable  ob- 
jections to  this  view  of  the  subject.  The  first  of  these  Is  that  the  estimate 
of  the  value  of  the  property  which  is  to  be  transferred  to  the  new  corporation 
and  the  new  set  of  stockholders  Is  an  arbitrary  estimate  made  by  this  ma- 
jority, and  without  any  power  on  the  part  of  the  dissenting  stockholders  to 
take  part,  or  to  exercise  any  Influence,  in  making  this  estimate.  They  are 
therefore  reduced  to  the  proposition  that  they  must  go  Into  this  new  company, 
however  much  they  may  be  convinced  that  It  is  not  likely  to  be  successful, 
or  whatever  other  objections  they  may  have  to  becoming  members  of  that  cor- 
poration; or  they  must  receive  for  the  property  which  they  have  in  the  old 
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company  a  sum  which  1b  fixed  by  those  who  are  bnylng  them  out  The  fn- 
Jnstlce  of  this  needs  no  comment.  If  this  be  established  as  a  principle  to 
govern  the  winding  up  of  dissolving  corporations,  it  i^ces  any  nnhappy 
minority,  as  regai'ds  the  interest  which  they  have  in  such  corporation,  under 
the  absolute  control  of  a  majority,  who  may  themselves,  as  in  this  case,  con- 
stitute the  new  company,  and  become  the  purchasers  of  all  the  assets  of  the 
old  company  at  their  own  valuation." 

Mr.  Xbompson,  in  his  work  on  Corporations  (y<riiime  7,  §  8269),  aajs: 

"In  the  absence  of  a  constitutional,  statutory,  or  charter  provialcm  existing 
prior  to  the  formation  of  the  usual  compact  among  the  stockholders,  and 
hence  forming  a  part  of  it,  a  majority  of  them  have  no  power  to  involve  the 
minority  In  a  reorgianlzation  without  their  consent  in  such  manner  as  to  com- 
pel the  mlnoiily  to  elect  between  a  new  contractual  relation  with  a  new 
company  and  the  loss  of  th^  shares  in  the  old  company,  or  compenaatioD 
for  them  on  any  arbitrary  basis  which  the  (Hrganlzatlon  may  give." 

I  ain  very  Btrongly  oJf  opinion  that  the  order  of  the  special  term  au- 
thorizing the  carrybig  ont  of  the  proposal  of  the  realty  company  a 
calculated  to  work  injustice  to  the  nonassenting  stockholders;  that 
the  plan  does  not  place  all  of  the  stockholders  upon  an  equal  basis: 
that  it  is  in  violation  of  the  ordinary  and  statutory  duty  of  receiv- 
ers of  insolvent  corporations;  that  it  is  not  within  the  province  of  the 
supreme  court  to  allow  the  sale  of  the  properties  of  the  association 
upon  a  mortgage  for  the  entire  consideration  with  a  condition  that 
the  amount  may  be  abated  from  time  to  time  by  the  realty  company's 
delivering  up  stock  of  the  association  procured  by  it  in  any  method 
at  a  valuation  not  then  ascertained  by  any  legal  proceedings  or  other 
method  than  the  statement  of  its  value  to  be  found  in  the  books  of 
the  association. 

The  respondents  contend,  secondly,  that  the  appellant  is  estopped 
to  appeal  from  the  order  by  the  receivers'  acceptance  and  use  of  the 
145.000  paid  by  the  realty  company,  and  their  application  of  that  sum 
to  the  indebtedness  of  the  association.  It  may  be  admitted  that  the 
receivers  represent  and  are  trustees  for  all  shareholders  in  the  as- 
sociation (Attorney  General  v.  Insurance  Co.,  77  N.  Y.  272),  and  that 
the  receivers  personally  are  estopped  to  appeal  from  the  order;  but  it 
by  no  means  follows  that  Stamson,  who  was  made  a  party  to  the  pro- 
ceedings after  judgment  of  dissolution  of  the  corporation,  is  conclud- 
ed by  the  action  of  the  receivers.  The  order  authorized  hiin  "to  be 
heard  on  all  questions  that  may  hereafter  be  brought  to  a  hearing, 
including  said  reference  now  pending  before  Judge  Reynolds."  Hav- 
ing been  authorized  thus  to  appear,  he  is  clearly  empowered  to  take 
an  appeal  from  the  order  confirming  the  teferee's  report. 

For  these  reasons,  the  order  should  be  reversed.  All  concur,  ex- 
cept WOODWARD,  J.,  not  voting. 
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BtJBENSTEIN  T.  BUBBNSTEIN. 

(Supreme  Court,  Appellate  Dlvtelon,  First  Department.    April  29,  1901.) 

1.  Husband  akd  Wifb — Alienation  of  Affection— Sufficiknct  of  Evidence. 
Where  plaintitt  sned  ber  husband's  father  for  alienating  the  affection* 
and  enticing  away  her  husband,  and  the  evidence  sho^ved  that  defendant 
was  very  angry  at  the  time  of  the  marriage,  and  declared  that  he  would 
not  allow  his  son  to  live  with  plaintiff,  and  that  plaintiff  and  her  hua- 
band  never  did  live  together,  but  there  was  no  proof  of  any  direct  act 
of  Interference  or  attempt  to  persuade  plaintiff's  husband  not  to  llv» 
witli  her,  tiiere  was  not  snfflclent  evidence  to  support  a  verdict  for  plain- 
tiff. 

&  Same— EviDBKCB  or  AFrscnoNATB  Relations. 

In  an  action  by  a  wife  against  her  husband's  father  for  damages  tor 
alienation  of  aliCectlon,  a  letter  written  by  the  husband  to  the  wife  two 
years  after  the  commencement  of  the  action  Is  not  admissible  to  show 
the  existence  of  affectionate  rtiations  between  plaintiff  and  her  husband. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Dora  Bubenstein  against  Bamet  Rabenstein.  From  a 
judgment  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.    Beversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  MCLAUGH- 
LIN, PATTERSON,  and  INGBAHAM,  JJ. 

G.  Haldane,  for  appellant 
W.  L  Mathot,  for  respondent. 

PATTERSON,  J.  The  defendant  is  the  father  of  the  plaintifTs 
husband.  In  January,  1896,  according  to  the  date  of  the  summons, 
the  plaintiff  brought  this  action  against  the  defendant  and  his  wife 
to  recover  damages  for  alienating  the  affections  of  her  husband  and 
enticing  him  away  from  her.  The  allegations  of  the  complaint  are: 
That  from  the  time  of  the  plaintiff's  marriage  (which  is  shown  to 
have  been  on  the  6th  of  December,  1894)  until  the  20th  of  January, 
1895,  she  and  her  husband  were  living  happily  together,  and  she 
was  affectionately  cherished  and  loved  by  him;  that  in  and  between 
the  months  of  December,  1894,  and  January,  1896,  while  the  plain- 
tiff was  being  loved  and  cherished  by  her  said  husband,  "the  defend- 
ants, well  knowing  him  to  be  the  husband  of  the  plaintiff,  and  wrong- 
fully contriving  to  injure  the  plaintiff,  and  deprive  ber  of  his  com- 
pany, society,  aid,  and  support,  enticed  him  away  from  the  plaintiff, 
and  ever  since  have  detained  and  harbored  the  plaintiff's  husband 
in  their  own  residence,  against  the  consent  of  the  plaintiff,  and  in 
opposition  to  her  most  peaceable  efforts  to  obtain  him  from  the  de- 
fendants' custody,  control,  and  influence;  and  the  defendants  ever 
since  said  expulsion  have  refused  to  permit  this  plaintiff  to  visit 
or  live  with  her  said  husband."  The  answer  is  substantially  a  gen- 
eral denial  of  the  allegations  of  the  complaint.  Pending  suit,  the 
defendant's  wife  died.  The  cause  was  brought  to  trial,  and  a  ver- 
dict was  rendered  against  the  surviving  defendant  for  f5,000,  and 
from  the  judgment  entered  thereon,  and  from  an  order  denying  a 
motion  for  a  new  trial,  the  defendant  appeals. 

The  evidence  was  altogether  insufficient  to  establish  the  allega- 


Digitized  by 


Google 


1068  68  NEW  YORK  SUPPLKMBNT  (Sup.    Ct. 

and  lOS  Nav  York  SUU  Reporter 

■tlons  of  the  complaint.  It  was  proven  that  the  plaintiff  and  a  son 
of  the  defendant  were  employed  in  the  same  factory;  that  illicit  re- 
lations existed  between  them,  which  resulted  in  the  pregnancy  of 
the  plaintiff.  Upon  the  ascertainment  of  that  fact,  the  defendant's 
flon  married  the  plaintiff  on  the  6th  of  December,  1894,  and  from 
that  time  fonvard  never  lived  with  her.  It  was  not  shown  that  the 
defendant  was  cognizant  of  the  marriage  until  after  it  took  place, 
when  he  was  informed  of  it  by  two  female  relatives  of  the  plaintiff: 
-and,  upon  its  being  announced  to  him,  he  became  exasperated,  and 
declared  that  he  would  not  allow  his  son  and  his  wife  to  live  to- 
gether, and  stated  that  if  it  cost  him  flO,000  he  would  not  allow 
him  to  live  with  her;  that  his  son  was  present  at  the  interview, 
and  that  the  defendant  told  him  not  to  talk  with  one  of  the  wit- 
nesses, and  that,  if  he  lost  his  last  penny,  he  would  not  allow  him 
to  live  with  her.  This  is  only  evidence  of  a  threat,  and  there  is  not 
one  word  of  evidence  in  the  case  to  show  that  it  was  ever  carried 
-out,  or  that  the  defendant  ever  in  any  way  acted  upon  it,  or  per 
«uaded  his  son  not  to  live  with  his  wife,  or  that  he  ever  harbored 
him  afterwards.  The  plaintiff  was  living  with  her  mother  at  the 
time  of  the  marriage.  Her  husband  never  lived  with  her  there,  and, 
according  to  her  own  story,  she  never  lived  with  him,  and  they 
never  occupied  the  same  apartments  as  husband  and  wife.  Within 
two  weeks  after  the  marriage  she  had  him  arrested  for  nonsupporL 
Ordinarily,  in  an  action  of  this  character,  it  is  necessaiy  to  show 
some  direct  act  of  interference  on  a  defendant's  part  tending  to 
prove  that  he  was  keeping  one  of  the  married  parties  away  from  the 
other.  Whitman  v.  Egbert,  27  App.  Div.  374,  50  N.  Y.  Snpp.  3. 
It  may  be  conceded  that  in  an  action  against  the  parents  of  one  of 
the  married  parties  the  motive  inducing  acts  tending  to  the  aliena- 
tion of  the  affections  of  a  son  from  his  wife  may  be  given  in  evidence 
as  characterizing  the  act,  but  it  nevertheless  remains  to  be  proven 
that  something  has  been  done  by  the  defendant  which  caoaed  the 
alienation  of  affection,  or  the  desertion  or  abandonment  of  a  wife 
or  husband.  As  said  before,  tlie  evidence  in  this  case  is  wholly 
insufBcient  to  show  either  that  the  defendant  advised  or  persuaded 
his  son  to  leave  his  wife,  or  that  he  harbored  him  with  the  inten- 
tion of  keeping  him  away  from  his  wife.  The  only  testimony  with 
reference  to  harboring  is  that  the  plaintiff's  husband  was  seen  twice 
in  a  long  interval  of  time  at  his  father's  house.  It  is  not  shown  that 
he  lived  there,  or  that  he  was  even  an  habitual  visitor.  A  case  was 
not  made  out  by  testimony  merely  of  the  ebullition  of  anger  on  the 
part  of  the  father  when  he  was  first  informed  of  what  he  regarded 
as  an  odious  marriage  of  his  son,  and  random  declarations  constitut- 
ing a  mere  threat,  without  a  syllable  of  evidence  to  show  that  any- 
thing was  done  to  carry  out  that  threat.  But,  further,  e^idencv 
was  improperly  admitted  on  the  trial  of  the  action.  A  letter  written 
to  the  plaintiff  by  her  husband  was  offered  to  show  the  existence 
of  affectionate  relations  between  them,  and  it  was  admitted  on  the 
ground  that  it  had  some  bearing  upon  the  question  of  damages. 
It  was  not  admissible  for  any  purpose.  It  was  written  two  years 
and  more  after  this  acticm  was  begun.    A  letter  of  that  character. 
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if  written  while  the  parties  were  living  together,  might  have  been 
admissible  to  show  that  the  plaintiff  and  her  husband,  prior  to  any 
alleged  act  of  interference  on  the  part  of  the  defendant,  were  living 
iu  harmonious  relations;  but  her  husband's  declarations,  made  so 
long  after  the  action  was  begun,  were  not  competent  against  the 
defendant. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  or- 
dered, with  coats  to  the  appellant  to  abide  the  event.  All  concor;. 
HATCH,  J.,  Id  result. 


la  re  REIFBOHNEIDER. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  10,  1901.) 

Attorrbt    and   Clibht — Pbofbbsional   Mibcondcct— Actikq  for  Adybbsk' 
Pabtt— Pdnishmbnt — Disbarment— Suspenbton— Reprimand. 

Where  a  father,  as  guardian  ad  litem  of  his  Injared  child,  desired  to 
accept  a  railway  company's  offer  to  settle  a  damage  suit  for  a  sum  which 
his  attorneys  thought  inadequate,  an  attorney  acting  for  the  defendant 
railroad  company,  and  receiving  the  major  portion,  if  not  all,  of  his  com- 
pensation from  it,  who  got  himself  substituted  tor  plaintifTs  attorneys 
by  paying  them  a  fee  furnished  by  defendant,  and  then,  in  the  capacity 
of  plaintiff's  attorney,  attempted  to  effect  the  settlement  which  plaintiff 
had  been  willing  to  make  before  such  attorney  became  connected  with 
the  case,  was  guilty  of  professional  misconduct,  not  sufficiently  flagrant 
to  justify  disbarment,  but  properly  punishaMe  by  reprimand. 
Hlrschberg,  J.,  dissenting. 

Application  by  Foster  L.  Backus,  as  special  guardian  of  Gteorge 
Behr,  an  infant,  to  discipline  Felix  Beifschneider,  Jr.,  for  profes- 
sional misconduct  as  an  attorney. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIRSCH- 
BERG,  and  JENKS,  JJ. 

Foster  L.  Backus,  in  pro.  per. 

W.  N.  Dykman,  for  respondent  Beifschneider. 

Charles  A.  Collin,  for  Brooklyn  Heights  B.  Co. 

JENKS,  J.  Supplemental  to  the  record  made  at  special  term, 
testimony  was  offered  in  our  court  on  behalf  of  Mr.  Beifschneider. 
Our  conclosion  justifies  the  action  of  the  special  term.  In  announ- 
cing it,  we  add  our  words  of  commendation  of  the  course  of  Mr. 
Justice  Dickey,  who  presided  there.  Mr.  Beifschneider  did  not  de- 
mean himself  well  at  the  reference,  where  he  had  the  temerity  to 
appear  without  counsel,  although  the  questions  involved  were  se- 
rious to  him.  In  view  of  adverse  facts  not  to  be  gainsaid,  Mr.  Reif- 
scbneider,  defendant  and  witness,  without  counsel,  even  though  a 
lawyer,  failed  to  elicit  the  mitigating  features  of  his  case  as  honest 
and  able  counsel  could  have  done.  Mr.  Backus  has  discharged  his 
unpleasant  duty  with  abilify  and  with  perfect  fairness. 

These  facts,  we  think,  are  established:  The  nomination  of  the 
defendant  brought  Mr.  Beifschneider  into  the  action  as  plaintiff's 
attorney,  to  put  through  the  settlement  theretofore  agreed  upon.. 
He  moved  for  a  substitution,  and  failed,  incurring  the  rebuke  of 
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the  court.  He  then  negotiated  and  procured  the  consent  to  Wb  Hub- 
fititution  by  discharging  the  claim  of  the  plaintiff's  attorneys  with 
a  fee  furnished  by  the  defendant  as  an  incident  of  the  settlement 
Though  he  may  have  hoped  for  a  fee  from  tlie  plaintiff,  be  felt 
assured  that  in  any  event  be  would  receive  consideration  and  prob- 
ably compensation  from  the  defendant,  outside  of  any  sum  involved 
in  the  settlement.  He  advised  the  guardian  ad  litem  that  the  set- 
tlement was  proper,  and,  as  the  plaintiff's  attorney,  he  presented 
the  proposed  settlement  for  the  sanction  of  the  special  term,  stat- 
ing that  the  payment  proposed  to  be  made  to  settle  the  case  was 
f2,200,  without  showing  that  fSOO  in  addition  thereto  was  to  be 
paid  to  the  father  personally,  cr  that  other  and  additional  sums 
were  to  be  paid  in  the  adjustment.  On  the  other  hand,  Mr.  Keif- 
«chneider  did  not  suggest  or  initiate  the  settlement,  nor  did  be  re- 
duce its  terms.  These  had  been  determined  upon  by  the  father  and 
guardian  ad  litem  and  the  defendant  before  Mr.  Beifachneider  had 
any  relation  to  the  case  or  to  the  claims."  The  father  testifies  that, 
when  he  asked  Farmer  to  take  him  to  another  lawyer,  Parmer  took 
him  to  Mr.  Beifschneider,  and  that  he  then  told  Mr.  Reifscbneider 
to  take  the  case,  that  the  company  had  offered  113,000,  and  that  he 
wished  to  settle.  John  L.  Wells,  Esq.,  a  counsel  in  the  office  of  the 
attorneys  for  the  defendant,  testifies  that  he  understood  that  the 
guardian  had  agreed  to  settle  for  a  certain  amount,  which  be  sup- 
posed was  $3,000,  and  that  he  understood  he  would  settle  for  $3,000 
before  the  motion  was  made  for  substitution,  and  that  they  (L  e. 
father  and  son)  were  to  have  the  |3,000  independent  of  the  |750, 
referring  by  the  latter  sum  to  that  paid  to  the  plaintifTs  attorneys 
upon  their  consent  to  the  substitution.  The  father  also  deposes 
that  he  told  Parmer  to  go  to  the  railroad  company  and  see  if  he 
could  get  more  money,  but,  if  he  could  not,  to  accept  the  $3,000. 
and  that  after  that  he  (the  father)  saw  Mr.  Beifschneider  for  the 
first  time,  and  told  him  that  the  company  had  offered  him  a  good 
sum  of  money  to  settle  his  case  and  his  son's  case,  and  he  told  Mr. 
Beifschneider  that  he  wanted  him  "to  fix  the  matter  up."  The  fa- 
ther also  deposes  that,  after  th^  proceedings  for  Mr.  Beifschneider's 
removal  and  for  the  substitution,  he  again  told  Mr.  Beifschneider 
that  he  wanted  to  settle  all  claims  for  the  |3,000  free  and  dear, 
and  asked  him  to  get  the  offer  in  writing,  which  was  done;  that 
Mr.  Beifschneider  then  asked  him  what  witnesses  he  had,  and  the 
deponent  told  him,  whereupon  Mr.  Beifschneider  told  him  to  talk 
with  the  vtritnesses  and  to  "bring  him  down  what  they  woald  say." 
They  reported.  Mr.  Beifschneider  then  asked  him  if  these  were 
all  the  witnesses,  and  the  father  said  they  were  all.  Mr.  Beif- 
schneider then  said  he  would  find  out  what  witnesses  the  d^endant 
had.  Thereafter  Mr.  Beifschneider  told  him  that  under  the  circum- 
stances the  settlement  was  the  wisest  course.  The  father  said  that 
he  wanted  fl,000,  and  the  boy  f2,000,  6ut  Mr.  Beifschneider  said 
that  he  should  make  his  claim  as  small  as  he  could,  so  that  the 
boy  could  get  more,  and  finally  it  was  adjusted  at  12,200  and  $800 
for  the  son  and  the  father,  respectively.  Mr.  Walsh,  a  general  in- 
vestigator, also  shows  that  Mr.  Beifschneider  came  into  the  case 


Digitized  by 


Google 


Sap.  Ot.)  IN    RE   REIFSCHNEIOKB.     '  1071 

only  after  the  settlement  had  been  agreed  upon.  After  the  claim 
of  the  plaintiff's  attorney  was  satisfied,  and  consent  to  a  aubatitu- 
tion  was  given,  Mr.  I^ifechneider'a  services  were  required,  becaase 
the  infancy  of  the  plaintiff  prevented  a  perfect  settlement  until  It 
was  sanctioned  by  the  conrt.  Mr.  WeUa  deposes  that  he  waa  told 
by  Mr.  I^man,  attorney  in  charge  of  defendant's  claim  department, 
that  the  father  was  anxious  to  aettle  the  entire  matter  for  f3,000, 
which  the  defendant  waa  willing  to  pay;  that  he  was  aaked  to  talk 
with  the  plaintiflTa  original  attorney,  to  see  if  he  would  be  willing 
to  put  through  a  settlement  for  a  reasonable  fee  in  addition  to  the 
$3,000  net  for  Valentine  Behr  and  George  Behr;  and  that  on  sev- 
eral occasions  he  talked  with  that  attorney,  who  at  first  wanted 
f  6,500,  and  at  the  third  interview  wanted  to  know  if  the  company 
would  give  (4,500.  Mr.  Wells  said  that  he  had  no  authority  to  pay 
that  much,  but  that  if  the  attorney  insisted  on  having  the  f4,600, 
so  that  he  would  have  f  1,600  after  paying  the  (3,000  already  offered 
to  the  Behra,  he  would  try  to  get  authority  to  pay  (4,500,  ao  that 
the  Behra  would  get  the  |3,000.  After  a  day  or  two  the  plaintifTa 
attorney  and  Mr.  Beifschneider  came  together.  The  plaintiff's  at- 
torney wished  to  know  if  the  company  would  pay  the  |4,500,  and 
said  he  would  settle  the  matter  for  that  amount.  Mr.  WeHs  told 
the  attorney  that  he  had  not  decided  to  make  the  settlement  through 
him.  The  attorney  and  Mr.  Wells  agreed  that,  in  case  the  Behrs 
were  to  get  the  (3,000,  the  rest  of  the  settlement,  whatever  it  was, 
would  be  used  in  paying  counsel  fees  and  medical  expenses,  and  if 
the  attorney  gave  a  substitution,  and  Mr.  Wells  paid  him  (750, 
the  Behrs  were  still  to  get  the  (3,000,  and  the  other  (750  out  of  th< 
(4,500  which  was  not  paid  to  the  attorney  was  to  be  used  in  pay- 
ing medical  bills  and  certain  other  expenses.  Mr.  Wells  further  de- 
poses that,  at  the  time  the  agreement  was  made  to  pay  the  plaintiff's 
former  attorney  (750  for  a  substitution,  the  said  attorney  under- 
stood thoroughly  that  the  railroad  company  was  paying  that  amount 
to  him  because  of  the  agreement  of  the  railroad  company  to  aettle 
the  Behr  actions,  and  for  the  purpose  of  effecting  a  settlement  by 
paying  the  sum  of  (3,000  in  satisfaction  of  both  the  father's  claim 
and  of  the  boy's  claim.  The  testimony  of  Mr.  Wells  before  the 
referee:  "Q.  Did  you  hear  or  know  anything  about  any  part  of 
the  (3,000  going  to  the  father  for  his  share?  A.  I  don't  know  any- 
thing about  that  at  all.  Q.  You  never  heard  of  that  before?  No; 
I  supposed  that  the  $3,000  was  to  cover  all  of  an  outlay  so  far  as 
the  child,  the  plaintiff,  and  his  father  were  concerned," — is  not  in- 
conaiatent  with  his  afiQdavit,  for  the  reason  that  it  might  well  have 
been  understood  between  Mr.  Wells  and  the  plaintiff's  attorney 
that  the  payment  of  the  (3,000  was  to  settle  all  claims,  and  yet  he 
might  have  been  ignorant  of  any  agreement  that  the  father  was  to 
take  a  part  thereof.  That  did  not  concern  Mr.  Wells  or  his  princi- 
pals, ao  long  aa  they  obtained  a  settlement  and  releases  of  all  claims 
upon  payment  of  the  lump  sum. 

None  criticises  the  conduct  of  the  plaintiff's  former  attorneys, 
which  therefore  may  be  a  criterion  of  Mr.  Reifschneider'a  conduct, 
ao  far  as  the  tangible  result  is  concerned.    Under  the  present  pro- 
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posed  settlement,  tlie  Behra  are  still  to  get  the  #3,000;  and  it  is 
stated  in  the  affidavit  of  Mr.  Beifschneider,  and  not  controverted, 
that  the  entire  settlement  embraced  the  payment  of  f4,500,  namely, 
f 750  to  the  former  attorneys,  which  was  paid,  ^50  to  Farmer,  f  150 
to  the  physicians,  and  |250  to  the  hospital.  If,  then,  in  either 
event  the  Behrs  were  to  receive  ^,000,  the  appearance  of  Mr.  Beif- 
schneider in  the  litigation  did  not  affect  the  pecuniary  result  to  the 
Behrs.  The  only  possible  difference,  so  far  as  they  were  concerned, 
is  the  proposed  equation  between  the  father  and  the  son  in  case  of 
a  settlement  through  the  former  attorneys,  and  the  proposed  equa- 
tion under  the  settiement  after  Mr.  Beifschneider  was  substituted. 
Further,  Mr.  Beifschneider  says  that  he  believed,  and  still  believes 
after  his  examination  of  the  merits,  that  the  settlement  was  ad- 
visable. This  presents  an  embarrassing  question  to  this  coart,  lest 
we  should  prejudge  a  case  that  may  ultimately  come  before  us,  or 
even  express  an  opinion  that  may  affect  any  future  settlement. 
While  we  have  examined  into  the  testimony  so  far  as  it  ia  disclosed 
by  the  record,  I  prefer  to  express  no  opinion,  except  to  say,  in  jus- 
tice to  Mr.  Beifschneider,  that  the  facts,  so  far  as  they  are  indi- 
cated, do  not  disclose  such  absolute  liability  as  to  narrow  the  issue 
to  a  mere  assessment  of  damages,  so  that  it  could  be  said  that  the 
advice  approving  the  settlement  was  so  bad  as  to  justify  an  infer- 
ence that  it  was  dishonest.  Again,  when  Mr.  Beifschneider  came 
into  the  case  he  dealt  not  only  with  the  guardian  ad  litem,  but  with 
a  father  who  was  a  guardian  ad  litem,  and  who  had  fully  made 
up  his  mind  to  accept  a  settlement  which  would  secure  the  net  sum 
of  |3,000.  Mr.  Beifschneider  neither  persuaded  nor  importuned  the 
father.  Judge  Troy,  the  learned  referee,  whom  to  mention  is  to 
commend,  reports  tiiat  the  father  must  be  absolved  from  the  impu- 
tation of  intending  to  betray  his  son,  though  he  dilates  on  his  com- 
parative ignorance,  and  notes  that  his  pittance  of  wages,  his  debts 
for  doctors  and  at  the  hospital,  and  his  large  family  may  well  have 
prompted  his  desire  to  settle  the  case.  If,  in  addition  to  these  co- 
gent reasons,  the  father  was  importuned  by  others  to  settle,  it  does 
not  appear  that  Mr.  Beifschneider  was  one  of  the  importoners. 
The  father  deposes: 

"I  had  arranged  the  settiement  with  the  railroad  company  before  I  had  seen 
Mr.  Beifschneider,  and  Mr.  Beifschneider  had  nothing  to  do  with  the  setUe- 
ment  therefor.  Mr.  Beifschneider  aslsed  me  several  times  whether  I  was  sat- 
isfied with  the  settlement,  and  I  told  him  I  was,  and  I  thought  It  was  the 
best  thing  for  me  and  for  my  child  to  get  the  money,  as  I  was  afraid,  from 
what  I  knew  of  the  case,  that  If  we  went  to  trial  we  might  get  nothius.  Mr. 
Beifschneider  told  me  everything  from  beginning  to  end,  and  did  everything 
I  asliied  him  to  do.  He  had  nothing  to  do  with  Influencing  me  In  acct^ptiug 
the  settlement,  in  one  way  or  the  other.  All  of  my  friends  and  everybody  ' 
l;new,  and  even  Mrs.  Pfefifer  [a  witness  for  the  plaintitF],  advised  me  to  set- 
tle with  the  railroad  company  If  I  could  get  a  settlement" 

Of  course,  if  the  same  settlement  could  have  been  made  through 
the  former  attorneys,  the  question  suggests  itself,  why  was  Mr.  Beif- 
schneider substituted?  Among  the  possible  answers,  two  occor  tc 
me:  First,  the  case  had  been  brought  to  the  former  attorneys  by 
Mr  Parmer,  who  at  the  time  was  in  their  employ  under  a  regular 
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salary,  and  who  had  no  pecaniary  interest  in  the  result  of  the  case. 
Mr.  Parmer  had  quarreled  with  his  former  employers  and  had  left 
them.  If  Mr.  Parmer  could  oust  them  and  could  bring  about  a 
settlement  thereafter,  he  might  obtain  an  allowance  for  his  serv- 
ices. The  interest,  then,  of  Mr.  Parmer  was  to  get  the  attorneys 
out,  and  to  get  in,  not  Mr.  Beifschneider  in  particular,  but  some 
lawyer  other  than  his  former  employers.  It  is  not  established, 
then,  that  the  injection  of  Mr.  Beifschneider  into  the  case  either 
changed  the  course  of  affairs  so  far  as  his  clients  were  concerned, 
or  was  in  any  way  detrimental  to  their  interests,  in  view  of  the  fact 
that  a  settlement  had  already  been  agreed  upon,  which,  so  far  as  the 
result  to  the  Behrs  was  concerned,  would,  if  we  credit  Mr.  Wells' 
statement,  have  been  acquiesced  in  and  carried  out  by  the  former  at- 
torneys for  the  plaintiff.  Aside  from  the  payment  to  Mr.  Parmer, 
it  cannot  be  said  that  the  disposition  of  the  proffered  sum  of  f4,500 
was  improper.  The  infant  had  a  suit,  the  father  had  a  claim,  the 
attorneys  for  the  plaintiff  had  a  lien,  and  the  learned  referee  states 
in  his  report  that  the  father  had  incurred  debts  in  connection  with 
the  sickness  and  injury  of  the  child;  thereby,  I  assume,  referring 
to  the  physicians'  bills  and  to  the  hospital  expenses.  I  am  not 
passing  upon  the  amounts  of  these  items,  but  upon  the  character 
of  the  claims. 

The  offending  of  Mr.  Beifschneider  is  not  in  the  practical  result, 
but  in  his  relationship.  To  adopt  the  expression  of  another,  at- 
torneys "receiving  their  authority  from  the  court,  they  are  deemed 
its  officers.  Their  commissions  declare  them  entitled  to  confidence, 
and,  in  a  just  sense,  their  license  is  an  assurance,  not  only  of  their 
competency,  but  of  their  character  and  title  to  confidence."  Wood- 
ruff, J.,  in  Hamilton  v.  Wright,  37  N.  Y.  502.  In  view  of  the  func- 
tion that  he  assumed,  it  will  not  do  to  excuse  Mr.  Beifschneider  on 
the  tiieory  that  his  was  a  nominal  retainer  to  perfect  in  form  a 
settlement  fully  agreed  upon,  for  the  reason  that  in  carrying  through 
the  settlement  he  had  to  obtain  the  sanction  of  the  court.  Mr. 
Beif Schneider's  fault  is  that  he  went  before  the  special  term  as  the 
attorney  for  the  plaintiff.  Upon  the  mere  fact  of  his  appearance 
there  under  such  retainer,  the  justice  presiding  had  a  right  to  regard 
him  and  to  rely  upon  him  as  the  officer  of  the  court,  who,  under  oath, 
advised  the  court  as  to  the  best  interests  of  his  client,  the  ward  of 
the  court.  It  was  to  the  interest  of  the  child  to  get  all  that  legal 
skill,  devoted  to  him  alone,  could  secure.  It  was  to  the  interest  of 
his  opponent,  and  properly  so,  to  pay  to  the  child  as  little  as  pos- 
sible. The  question  before  the  court  was  whether  full  justice  had 
been  done  to  the  child,  and  it  had  a  right  to  assume  that  Mr.  Beif- 
schneider advised  it  untrammeled  by  any  relation  whatever  with  the 
adverse  party.  And  yet  it  is  evident  enough  that  Mr.  Beifschneider 
would  never  have  appeared  in  this  case  but  for  the  friendly  offices 
of  the  defendant,  and  that  he  knew  this  from  the  beginning.  He 
does  not  pretend  that  his  services  were  to  be  gratuitous,  or  tiiat  he 
really  looked  to  the  Behrs  alone  for  compensation,  or  that  his  fee 
was  to  be  a  charge  upon  the  f4,500.  His  nomination  was  due  to  the 
defendant,  and  practically  he  looked  to  that  defendant  alone  for  con- 
eft  X.Y.S.— 68 
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Bideration  and  pi-obably  for  compecgation  in  this  very  caae.  Under 
such  circnmstaaoes,  it  would  seem  morally  impossible,  no  matter  how 
high  his  intentions  or  bow  resolved  bis  purpose  to  consider  bnt  the 
interests  of  bis  client,  that  he  coold  shnt  oat  from  his  mind  and 
from  his  memory  the  so«rce  of  his  retainer,  aad  at  least  the  assur- 
ance of  his  compensation.  If  at  the  time  he  made  his  affidavit  and 
moved  for  settlement  he  believed  that  he  had  succeeded  in  shutting 
out  these  facts  which  naturally  tended  to  tempt  him,  or  perhaps  any 
other  man,  to  satisfy  all  parties,  and  that  he  was  mentally  isolated 
from  all  interests  but  those  of  kis  client,  well  and  good;  but  the 
court,  that  knew  nothing  save  that  he  was  the  plaintiff's  attorney, 
could  not  weigh  his  sworn  advice  as  an  intellectual  triumph  over  a 
kindly  feeling  for  his  client's  adversary,  engendered  by  his  relations 
to  it,  but  only  as  the  submitted  legal  jodgmHit  of  the  ofilcer  of  the 
court,  who  knew  no  friend  but  the  plaintiff,  and  who  had  no  reason 
to  regard  the  interest  of  any  other  person.  "An  attorney,  said  Chief 
Justice  Hohart,  oweth  to  his  client  fidelity,  secrecy,  dil^ence,  and 
skill,  and  cannot  take  a  reward  mi  the  other  side."  Herrick  v.  Cat- 
ley.  1  Daly,  514.  citing  Yardly  v.  Ellill,  Hob.  8a;  Toml.  Law  Diet.. 
"Attorney."  We  do  not  attach  much  significance  to  the  fact  that 
the  affidavit  of  one  of  the  plaintiff's  witnesses,  procured  at  the  in- 
stance of  Mr.  Beifschneider,  was  adverse  to  the  plaintiff.  It  may 
well  be  tiiat  he  wished  to  fortify  himself  in  case  the  settlement  were 
ever  attacked.  It  does  not  appear  that  he  misused  it,  or  that  he  pro- 
posed to  do  so.  We  do  not  approve  of  withholding  all  information 
from  the  court  that  the  sum  proposed  to  be  paid  to  the  infant  was 
but  part  of  the  general  settlement.  Though  it  may  be  partly  pal- 
liateHd  by  saying  that  the  court  dealt  with  the  compensation  of  the 
infant  alone,  yet  the  court  should  have  been  informed  of  the  full 
details,  in  onler  that  it  might  judge  whether  the  infant  had  received 
his  due  under  the  full  terms  of  the  settiement.  No  lawyer  can  serve 
two  clients,  any  more  than  a  man  can  serve  two  masters.  In  view 
of  his  relationship  to  the  defendants,  be  should  not  have  appeared 
as  the  plaintiff's  attorney,  advising  the  court  upon  the  apjdication 
made  for  its  sanction  of  the  settlement,  or,  in  any  event,  he  should 
not  have  so  acted  without  stating  his  relations  to  all  of  the  parties. 
If  it  be  said  that  other  justices  of  the  court  had  learned  of  such  rela- 
tions, it  must  be  answered  that  they  did  not  acquire  their  informa- 
tion through  him,  and  in  view  of  his  subsequent  coarse  I  cannot 
ascribe  his  silence  to  inadvertence.  It  is  not  to  be  assumed  that  the 
knowledge  of  some  of  the  justices  is  the  knowledge  of  all,  or  that 
the  justices  who  had  learned  of  such  relations  in  other  proceedings 
of  the  case  would,  without  reason  therefor,  connniinlcate  in  conrse 
the  facts  to  Mr.  Justice  Dickey. 

This  offense  cannot  be  overlooked.  To  say  the  least,  there  is  ap^ 
pearauce  of  eviU  We  cannot  hold  facts  as  trivial  which  show  that 
the  attorney  imposed  upon  the  court,  not  perhaps  by  afflrasative  mis- 
statement, but  by  his  appearance  and  by  his  statements  made  in  a 
rdationship  which  in  itself  said  to  the  court  that  he  was  retained  hy 
tbe  plaintiff  alone,  in  the  interest  of  the  plaintiff  alone,  and  that 
in  such  capacity  he  advised  the  court,  and,  so  advisitig,  moved  the 
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court  to  determine  the  full  measure  of  this  child's  redress.  Mx. 
Oollin,  with  chivalric  sentiments,  has  songht  to  excuse  or  at  leas^ 
to  explain  Mr.  Beifschueider's  action  as  the  usual  counter  step  made 
necessary  by  the  attacks  of  fraud  and  chicane  under  the  guise  of 
honest  claims,  without,  however,  pretending  that  this  particular 
claim  was  dishonest.  The  plea  that  Mr.  Justice  Dickey  or  any  other 
justice  of  the  eoart  might  have'  understood  Mr.  Reifschneider's  rela- 
tions to  the  defendant  in  this  case,  derired  from  knowledge  of  a  gen- 
eral system  or  necessarily  to  be  inferred  from  any  facts  in  the  pro- 
cedure of  this  case,  is  not  proven. 

It  but  remains  to  determine  the  punishment  which  the  majority 
of  the  court,  after  earnest  and  thorough  deIit>eration,  has  determined 
upon,  and  which  it  has  directed  me  to  announce.  This  is  not  a  pro- 
ceeding to  disbar.  We  are  not  limited  to  the  punishments  prescribed 
in  section  67  of  the  Code  of  Civil  Procedure,  but  onr  power  may  be 
exercised  under  the  general  contnd  founded  upon  the  relation  of 

Mr.  Reifschneider  as  an  officer  of  the  supreme  court.    In  re  H , 

S7  N.  Y.  521.  The  question  is,  in  our  judgment,  not  what  punish- 
ment may  the  offense  warrant,  but  what  does  it  require  as  a  penalty 
to  the  offender,  as  a  deterrent  to  others,  and  as  an  indication  to  lay- 
men that  the  courts  will  maintain  the  ethics  of  our  profession.  This 
offense  does  not  require  that  Mr.  Reifschneider  idiould  be-  stricken 
from  the  roll,  and  thereby  his  life  be  ruined.  It  does  not  require  that 
he  should  meet  with  the  terrible  flisgrace  of  suspension  from  prac- 
tice, which  in  its  result  differs  from  disbarment  only  in  the  fact 
that  it  permits  him  after  a  time  to  return  to  seek  a  practice 
which  he  shall  never  find.  I  yield  to  none  in  my  esteem  for  the  ability 
and  probity  of  onr  bar,  but  I  woefully  mistake  the  temper  of  my 
brethren  of  the  bar  if  they  should  deem  that  its  welfare  required 
either  step,  so  drastic  against  a  young  member  of  but  six  years' 
standing,  against  whom,  until  now,  nothing  is  recorded,  and  who, 
possibly,  ia  the  keen  desire  to  dispatch  the  business  at  hand,  did  not 
pause  to  realize  that,  even  though  he  foUoiwed  a  course  previously 
agreed  upon  between  all  parties,  he  entered  upon  that  course  by  over- 
stepping the  bounds  marked  by  the  ethics  of  our  profession,  and  that, 
though  the  parties  knew  of  his  relations,  the  court  did  not.  More- 
over, disbarment  is  not  for  punishment  so  much  as  it  is  for  the  pro- 
tection of  the  court.  Association  v.  Dorthy,  152  N.  Y.  596,  601.  46 
N.  E.  885.  Suspension  is  a  temporary  disbarment,  and  we  fed  that 
the  court  need  take  neither  protective  step.  In  Bradley  t.  Fisher, 
13  Wall.,  at  page  355,  20  L.  Ed.  652,  Field,  J.,  says: 

"Admission  as  an  attorney  Is  not  obtained  without  yetirs  of  labor  and  stody. 
Tbe  office  wliich  the  party  thus  acquires  la  one  of  value,  and  often  becomes 
the  source  of  great  honor  and  emolument  to  Its  posaessor.  To  most  persons 
who  enter  tbe  profession  It  Is  the  means  of  support  to  themselves  and  to  their' 
families.  To  deprive  one  of  an  ofHce  of  this  character  -would  often  be  to  de- 
cree poverty  to  himself  and  destitution  to  bis  family.  A  removal  from  tbe 
tar  should  therefove  never  be  decreed  where  any  ponhibmeirt  less  severe,  such 
as  reprimand,  temporary  saspenslon,  «r  fine,  would  scoompUsb  tbe  end  de- 
sired," 

We  are  of  (pinion  that  Mr.  Reifschneider  must  appear  In  open 
court  to  receive  a  reprimand  from  oar  bench.    Wfc  think  that  oar  Anal 
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important  facts  aiid  circumstances  in  relation  to  the  proposed  settle- 
ment which  it  was  necessary  for  the  court  to  know  in  order  to  de- 
tei-mine  its  justice  and  propriety.  This  application  also  resulted  in 
■a  judicial  investigation  and  condemnation  of  Mr.  Beifschneider's  con- 
<luct,  the  removal  of  the  father  as  guardian,  and  the  substitution  of 
a  special  guardian  in  his  place,  with  instructions  to  the  latter  to  pre- 
sent the  charges  for  the  consideration  of  this  court.  In  his  answer 
to  the  charges  the  respondent  denies,  upon  information  and  belief, 
certain  allegations  in  the  petition  in  which  the  charges  are  presented, 
to  the  effect  that  after  said  action  was  at  issue  the  defendant  in- 
formally made  various  offers  of  settlement  to  the  former  plaintiff's 
flttomeyg, — ^the  lowest  offer  being  |3,000  and  the  highest  offer  being 
f4,500, — and  that  the  said  plaintiff's  attorneys  offered  informally  to 
iiccept  f6,000,  and  finally  f5,500.  He  denies  that  he  was  employed 
by  the  defendant  to  make  a  motion  to  be  substituted  as  the  attor- 
ney of  record  for  the  plaintiff  in  the  action  for  the  purpose  of  accept- 
ing the  defendant's  offer  to  settle  for  |3,000,  and  denies  that  the  mo- 
tion which  he  concededly  did  make  for  such  substitution  was  made 
in  pursuance  of  such  employment.  In  demonstrating  that  the  char- 
ges presented  and  tried  upon  this  issue  have  been  fully  sustained,  I 
will  state  only  the  undisputed  facts,  and  will  give  the  testimony  of 
the  witnesses  chiefly  in  their  own  words,  in  order  that  there  may  be 
no  possible  doubt  as  to  what  the  papers  in  the  case  disclose,  and  no 
doubt  of  the  fact  that  Mr.  Reifschneider's  guilt  is  practically  ad- 
mitted.   The  following  are  the  facts: 

On  September  30,  1899,  George  Behr,  an  infant,  about  4  years  of 
age,  received  an  injury  which  resulted  in  the  loss  of  a  leg,  and  an 
action  was  commenced  to  recover  $30,000  damages  against  the 
Brooklyn  Heights  Eailroad  (Company  on  October  5th  following.  Val- 
entine Behr,  father  of  the  infant,  was  appointed  his  guardian  ad  litem, 
and  Messrs.  Pearsall,  Kapper  &  Pearsall  were  his  attorneys.  The 
defendant  answered  on  October  25th  by  Messrs.  Sheehan  &  Collin, 
its  attorneys.  The  action  was  placed  upon  the  November  calendar 
in  1899,  as  No.  4,403,  but  no  motion  was  then  made  for  a  preference, 
for  the  reasons  assigned  by  Thomas  E.  Pearsall,  senior  member  of 
the  plaintiff's  attorneys'  firm, — that  the  infant  was  confined  to  the 
hospital  until  January,  1900,  and  that  he  (Mr.  Pearsall)  did  not  deem 
the  cause  in  shape  to  try.  The  cause  was  subsequently  noticed  for 
trial  at  the  May  term  in  1900,  and  on  May  7th  an  order  was  made 
setting  it  down  for  trial  on  May  15,  1900,  as  preferred.  On  March 
31, 1900,  Felix  Reifscbneider,  Jr.,  gave  written  notice  to  Mr.  Pearsall 
that  he  would  apply  at  special  term,  April  9,  1900,  for  an  order  of 
substitution  as  plaintifTs  attorney.  This  application  was  based  on 
the  guardian's  petition  and  affidavit,  verified  March  27,  1900,  before 
O.  M.  Cooper,  as  commissioner  of  deeds,  and  an  employ^  in  defend- 
ant's claim  department,  and  in  which  petition  and  affidavit  fault  was 
-found  with  Mr.  Pearsall, — that  he  was  delaying  the  trial  and  prevent- 
ing a  settlement.  Other  papers  were  subsequently  submitted  on  the 
motion,  among  them  being  an  affidavit  of  Valentine  Behr,  verified 
April  12,  1900.  In  opposition  to  this  motion  the  plaintiff's  attorneys 
averred  by  affidavit  that  the  application  was  instigated  by,  and  was 
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in  the  interest  of,  the  defendant,  with  the  object  of  securing  a  settle- 
ment at  an  inadequate  sum.  On  the  hearing  of  the  motion,  Valen- 
tine Behr,  Q.  M.  Cooper,  and  Felix  Reifschneider,  Jr.,  were  examined 
by  order  of  the  court  before  William  Watson,  as  referee,  and  on  ilaj 
15,  1900,  Mr.  Justice  Maddox  denied  the  motion  for  substitution. 
The  plaintiff  appealed  from  this  order  to  the  appellate  division.  In 
denying  the  motion  Mr.  Justice  Maddox  wrote  a  memorandum  to  the 
effect  that  there  had  been  no  unreasonable  dday  on  the  part  of  the 
plaintiff's  attorneys,  and  that  the  father  should  not  be  permitted  to 
consent  to  a  settlement  of  the  case  in  the  manner  in  which,  from  the 
papers,  it  appeared  he  sought  to  do.  The  denial  of  the  motion  was 
expressly  baaed  on  the  necessity  of  protecting  the  infant's  interests, 
and  was  a  most  positire  and  direct  adjudication  that  the  substitu- 
tion  «f  Mr.  Reifschneider  as  attorney  would  not  Bubserye  such  inter- 
ests. This  decision  has  never  been  reversed.  Mr.  Justice  Maddox 
wrote  as  follows: 

"The  plaintiff  here  is  an  Infant,  and  his  Interests  are  to  be  safeguarded, 
not  those  of  the  guardian  ad  litem.  While  it  Is  trne  that  a  party  has  the 
right  to  change  his  attorney  upon  payment  of  compenBation  due,  or  for  mis- 
conduct or  unnecessary  delay,  here  there  has  been  no  misconduct  or  mirea- 
Bonable  delay  on  the  attorneys'  part,  and  I  believe  It  to  be  to  the  Infant's 
Interest  to  deny  the  motion.  This  father  should  not  be  permitted  to  consent 
to  a  settlement  of  the  case,  serious  as  It  appeara  to  be,  InTolving  the  loss  of 
a  leg.  In  the  manner  In  which  from  the  papers  it  appears  he  has  sought  to. 
If  the  guardian  was  the  plalntlS,  a  different  result  might  well  be  reached: 
but  here  another  is  solely  interested  as  a  matter  of  right,  and  not  of  sym- 
pathy or  sentiment,  and  he  is  to  be  protected." 

On  May  25,  1900,  upon  petition  of  Mr.  Penrsall,  verified  that  day, 
and  an  accompanying  affidavit,  together  with  the  report  of  Referee 
Watson  and  the  testimony  taken  by  him,  an  order  was  granted  by 
Mr.  Justice  Gaynor  requiring  Valentine  Behr  to  show  cause  why  he 
should  not  be  removed,  and  some  other  person  ai^inted  guardian 
ad  litem  in  his  stead.  This  application  was  based  generally  upon 
the  assertion  that  the  guardian  was  in  collusion  with  Reifschneider, 
with  one  Lewis  Parmer,  an  employ^  of  the  plaintiff's  attorneys,  by 
whom  the  suit  had  been  originally  procured  for  them,  and  with  the 
defendant,  for  the  purpose  of  procuring  a  settlement  of  the  action 
at  an  inadequate  sum.  This  application  appears  to  have  been  re- 
served by  the  court  pending  the  appeal  from  the  order  denying  sub- 
stitution, with  a  direction  that  it  be  submitted  at  "special  term 
on  affirmance  of  such  order."  When  Mr.  Reifschneider  was  after- 
wards substituted  as  plaintiff's  attorney,  the  appeal  and  the  motion 
to  remove  the  guardian  were  discontinued.  In  the  matter  of  these 
motions  and  the  appeal  Mr.  Reifschneider  appeared  nominally  as  tht 
attorney  for  the  plaintiff,  the  guardian,  and,  in  his  testimony  before 
Referee  Watson,  thwarted,  so  far  as  he  was  able  to  do  so,  all  efforts 
to  establish  that  he  was  acting  as  an  attorney  for  the  defendant. 
In  the  proceedings  now  before  the  court,  however,  with  the  excep- 
tion of  the  denial  contained  in  his  answer,  it  seems  to  be  practically 
admitted  that  he  was  all  the  time  acting  under  the  defendant's  re- 
tainer, in  its  interest  and  employment,  and  in  the  reasonable  expecta- 
tion of  receiving  its  pay,  and  that  the  suspicion  of  collusion  aud  un- 
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fairness  nrged  upon  the  attention  of  the  special  term  was  therefore 
fully  justiiled.  As  this  investigation  necessarily  involves  Mr.  Keif- 
schneider's  truthfolness,  as  a  desirable  quality  in  an  upright  attor- 
ney when  dealing  with  the  court,  and  especially  when  under  oath, 
a  single  extract  from  his  evidence  may  prove  illustrative.  Stress  had 
not  only  been  laid  upon  the  fact  of  the  verification  of  Mr.  Beifschaei- 
der's  motion  papers  before  Mr.  Cooper,  a  man  well  known  to  be  em- 
ployed in  the  railroad  company's  claim  department,  but  also  upon  the 
fact  that  Mr.  Beif Schneider  had  on  other  occasions  attempted  to  be 
substituted  as  attorney  for  infant  plaintiffs  on  the  defendant's  re- 
tainer.   Indeed,  in  his  answer  to  these  charges  he  says: 

"It  l8  true  tbat  I  have  acted  in  other  cases  for  pkUntlffs,  and  received  mjr 
pajr  from  the  Brooklyn  Heights  Bailroad  Company,  defendant." 

While  under  oath  before  Referee  Watson,  however,  he  swore  as 
follows: 

"Q.  To  whom  did  yon  give  the  original  paper  In  this  proceeding  to  have 
executed?  A.  There  were  two  gentlemen  present.  I  am  pretty  positive  that 
I  gave  It  to  Mr.  Cooper.  Q.  Who  Is  Mr.  Ctooper?  A.  CommlBsloner  of  deeds. 
Q.  In  whose  employ  is  he?  A.  I  don't  know  positively.  Q.  To  your  b^st 
knowledge,  In  whose  employ  Is  he?  A.  I  could  not  say.  Q.  Are  you  ahle  to 
state  that  yon  do  not  know  In  whose  employ  he  was  at  the  time  jou  gaye 
him  this  paper?  A.  I  could  not  say  positively  In  whose  employ  he  was.  Q. 
Can  you  state  at  all  as  to  whose  employ  he  was  In  at  that  time?  A.  I  wonld 
not  care  to  say.  Q.  Have  yon  any  knowledge  or  opinion  of  any  kind  that 
would  lead  yon  to  believe  In  whose  employ  he  was  at  the  time  you  gave  bim 
the  paper  to  get  executed  in  this  proceeding?  A.  I  think,  as  near  as  I  can 
say,  that  he  had  some  connection  with  the  railroad  company.  Q.  The  Brook- 
l3Ti  Heights  Railroad  Company,  the  defendant  in  this  suit?  A.  I  could  not 
say.  Q.  Do  you  mean  the  Brooklyn  Heights  Bailroad  Company?  A.  No;  I 
do  not  mean  the  Brooklyn  Heights  Railroad  CSompany.  Q.  What  railroad 
company  did  you  mean  when  you  said  'railroad  company'?  A.  When  I  said 
'railroad  comi>any,'  then  I  meant  the  Brooklyn  Heights  Railroad  Company. 
Q.  The  defendant  In  this  suit?  A.  Yes,  sir.  Q.  Have  you  not  been  In  the 
biillding  In  which  the  ofOces  of  the  Brooklyn  Heights  Railroad  Company  are 
sltviated,  and  seen  the  Mr.  Cooper  you  referred  to?  A.  I  have  seen  him  In  the 
otfices.  Q.  In  what  offices?  A.  Well,  all  the  offices.  Q.  In  the  claim  depart- 
ment? A.  Yes.  Q.  You  have  seen  him  In  the  office  of  the  claim  department 
of  that  railroad?  A.  I  have  seen  him  In  the  auditor's  office,  in  the  claim  de- 
partment, and  even  In  the  president's  rooms.  I  have  met  him  In  different 
rooms  there.  Q.  Did  you  have  business  there  at  the  time  you  met  him  in  any 
of  these  rooms?  A.  I  did.  Q.  Was  It  legal  business  connected  with  the 
railroad?  A.  No,  sir;  my  own  business.  Q.  What  business  did  you  have  of 
your  own  with  the  railroad  company?  A.  Collecting  checks  on  cases  that  I 
hare  had  against  them, — both  regular  checks,  and  also  sort  of  an  order  on  the 
cashier.  Q.  Orders  for  money?  A.  Yes;  regular  checks.  Q.  Have  you  not 
bad  business  with  this  railroad  company  In  damage  suits  that  have  been  sent 
to  you  by  some  officer  or  lawyer  or  employe  of  the  Brooklyn  Heights  Railroad 
Company?  A.  I  decline  to  answer  that  on'the  ground  that  it  Is  immaterial, 
liTelevant,  and  Incompetent  (Referee  rules  that  the  question  is  proper,  and 
that  It  Is  material  and  relevant  to  the  issue.)  Question  repeated:  A.  I  have 
bad  one  or  two  cases  sent  to  me.  Q.  By  whom  were  they  sent  to  you?  A.  I 
cannot  answer  that  question  In  that  form.  Q.  Do  you  know  who  sent  you 
the  cases?  A.  Yes.  Q.  Who  did  send  them  to  you?  A.  Different  people. 
By  the  Referee:  Q.  Name  anybody  connected  with  the  Brooklyn  Heights 
Railroad  Company  who  has  sent  you  a  case.    A.  Nobody." 

The  effort  of  Mr.  Beifschneider  to  obtain  his  substitution  as  plain- 
tiff's attorney  openly  and  with  the  sanction  of  the  court  Laving  failed, 


Digitized  by 


Google 


1080  60  NEW  TOBK  SUPPLEMENT  ^Up.    Ct 

and  103  New  York  SUU  Reporter 

resort  was  now  had  by  him  to  negotiation;  and  after  some  discussion 
the  plaintiff's  attorneys  agreed  to  retire  from  the  case,  and  to  con- 
sent to  the  substitution  of  Mr.  Beifschneider,  on  payment  to  them 
of  the  sum  of  f 750.  The  defendant  gave  to  Mr.  Beifschneider  a  check 
for  that  amount,  which  he  caused  to  be  deposited  in  the  bank  in  his 
wife's  name,  and  her  check  was  used  by  him  in  settling  with  the  plain- 
tiffs attorneys.  Up  to  this  time  the  plaintiff's  attorneys  had  made 
a  gallant  fight  for  their  poor  and  helpless  client,  and  only  yielded 
when,  as  will  be  seen,  they  were  driven  out  by  corruption,  bribery, 
treachery,  and  deceit.  After  the  railroad  company  had  thus  settled 
with  the  plaintiff's  attorneys  and  gotten  them  out  of  the  way,  Mr. 
Beifschneider  was  substituted  as  plaintiff's  attorney,  and  shortly 
thereafter  he  applied  to  the  court  at  special  term  for  an  order  author- 
izing the  settlement  of  the  case  on  payment  by  the  defendant  of  the 
sum  of  ¥2,200.  It  is  now  undisputed  that  the  defendant  had  pre- 
viously offered  to  pay  Mr.  Pearsall's  firm  $4,500  in  settlement  of  the 
case,  which  offer  Mr.  Pearsall  had  refused  as  insuflQcient.  There- 
after, and  pending  the  legal  proceedings  and  negotiations  herein  re- 
cited, Mr.  Pearsall  endeavored  to  procure  a  settlement  on  the  basis 
oi  f 4,500,  but  the  defendant  refused  to  renew  the  offer  or  to  settle 
for  that  amount.  The  possibility  of  Mr.  Beifschneider's  successful 
intervention  had  come  into  the  case,  and  Mr.  Pearsall  was  told  that 
that  offer  was  "off."  On  the  application  by  Mr.  Beifschneider  to  the 
court  for  leave  to  settle  for  the  sum  of  $2,200,  there  appear  to  have 
been  presented  a  petition  and  an  affidavit  made  by  Valentine  Behr 

and  an  affidavit  of  Mr.  Beifschneider,  all  verified  on  the djiy 

of  June,  1900.  Accompanying  them  is  an  offer  on  the  part  of  th«* 
defendant,  dated  and  verified  June  11,  1900,  to  the  effect  that  -the 
defendant — 

"Offers  and  af^ees  to  pay  two  thousand  two  hundred  dollars  (2,200)  In  full 
settlement  of  the  Infant  plaintiff's  claim  and  cause  of  action  herein,  and  con- 
sents that  judgment  for  said  amount  be  entered  herein." 

In  Mr.  Beifschneider's  affidavit,  he  states: 

"I  have  examined  Into  the  circumstances  of  the  case,  and  have,  to  the  bpst 
of  my  ability,  made  myself  familiar  with  all  the  facts,  and  have  taken  all  ihe 
steps  necessary  for  the  protection  of  the  rights  of  the  said  Infant.  I  am 
acquainted  with  the  offer  of  Judgment  made  by  the  Brooklyn  Heights  Railroad 
Company,  the  defendant,  and  I  verily  believe,  from  an  examination  of  tbr 
facts,  that  the  best  Interests  of  the  Infant  will  be  served  by  accepting  the 
offer  of  Judgment  made  by  the  defendant,  and  I  have  advised  the  guardian  ad 
litem  of  the  Infant  plaintiff  to  accept  the  offer  of  two  thousand  two  hundred 
dollars." 

In  Valentine  Behr's  petition  for  leave  to  settle,  he  states: 

"That  your  petitioner  has  Inquired  into  the  facts  and  circumstances  of  the 
Injuries,  and  has  counseled  with  Felix  ReifBchuelder,  Jr.,  his  attorney,  in  ref- 
erence to  said  suit,  and  made  blm  acquainted  with  the  offer  of  the  said  de- 
fendant That  the  said  Felix  Reifschnelder,  Jr.,  has  advised  your  petitioner 
that,  under  the  facts  and  circumstances  herein.  It  is  doubtful  whether  a  rt^ 
covei-y  could  be  had  If  said  suit  were  brought  to  trial;  that  the  offer  of  the 
said  defendant  is  ample  compensation  for  the  injuries  and  damage  sustaine<l. 
and  to  Infant  plaintiff's  advantage,  and  he  advises  the  acceptance  of  said 
offer.  That,  from  your  petltio'uer's  examliintlou  and  inquiry  Into  the  matter, 
he  believe?  that  the  acceptance  of  the  said  offer  will  be  to  the  infant  plain- 
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tUTs  advantage,  and  that  It  Is  fnll  compensation  for  any  Injury  or  damage 
which  the  said  Infant  has  sustained." 

In  the  affidavit  of  Valentine  Behr,  he  states: 

"That  I  am  advised  by  my  attorney  herein  that  there  are  questions  of  law 
And  fact  involved  which  would  render  the  outcome  of  the  action  commenced 
doubtful,  and  I  therefore  believe  that  it  would  be  to  the  best  interests  of  the 
said  Infant  that  the  said  offer  of  two  thousand  two  hundred  dollars  be  ac- 
cepted. That  I  have  made  myself  acquainted,  to  the  best  of  my  ability,  with 
the  rights  of  the  said  infant,  and  I  have  taken  the  necessary  steps  to  protect 
his  said  rights,  and  I  believe  an  acceptance  of  the  said  offer  will  be  ample 
compensation  foe  the  Injuries  the  Infant  plalntlS  has  sustained." 

On  the  hearing  of  the  application  for  leave  to  settle,  Mr.  Justice 
Dickey  ordered  a  reference  to  James  Troy,  Esq.,  to  take  testimony 
and  report  to  the  court  whether  the  guardian  ad  litem  and  his  at- 
torney, in  advising  the  acceptance  of  the  offer  of  settlement,  were 
acting  in  the  best  interest  of  the  plaintiff.  In  the  meantime  Mr. 
Poster  L.  Backus  was  designated  as  special  guardian  of  the  infant 
plaintiff.  Hearings  were  had  before  the  referee  on  June  19th,  20th, 
and  21st.  On  these  hearings  Felix  Reifschneider,  Jr.,  Valentine 
Behr,  Thomas  E.  Pearsall,  John  L.  Wells,  an  attorney  in  defendant's 
employ,  and  John  Walsh,  Jr.,  general  investigator  in  defendant's 
claim  department,  were  examined  as  witnesses.  Upon  such  testi- 
mony the  referee,  Troy,  made  his  written  report  to  the  court,  dated 
June  29,  1900,  advising  against  the  allowance  of  the  proposed  settle- 
ment, as  not  in  the  interest  of  the  plaintiff.  Thereupon  the  court  at 
special  term  refused  to  sanction  the  settlement,  branding  Mr.  Reif- 
Schneider's  conduct  as  the  "betrayal  of  trust  of  the  interests  of  a 
helpless  child,"  and  directed  Mr.  Backus  to  bring  the  conduct  of  Mr. 
Reifachneider  to  the  attention  of  the  appellate  division,  "for  such 
action  as  they  may  deem  proper." 

It  appears  from  the  papers  and  testimony  in  the  case  that  from 
the  outset  a  persistent  effort  has  been  made  by  the  defendant  to 
settle  this  case,  and  that  Mr.  Pearsall's  firm  was  willing  to  settle, 
but  demanded  more  than  the  defendant  was  then  willing  to  pay.  The 
lowest  offer  the  defendant  made  was  f3,000,  and  its  highest  offer 
?4:,500.  The  plaintiff's  attorneys  first  asked  ?6,000,  but  came  down 
to  $5,500.  Possibly  influenced  by  the  motion  first  herein  recited, 
and  by  the  exhibition  of  Valentine  Behr's  dissatisfaction  with  the 
conduct  of  the  case,  Mr.  Pearsall  finally  agreed  to  take  the  sum  of 
$4,500,  which  the  defendant  had  offered;  but  the  defendant  then,  as 
has  been  said,  refused  to  keep  that  offer  good.  Tlie  dissatisfaction 
of  the  guardian  with  Mr.  Pearsall's  conduct  of  the  case  does  not  ap- 
pear to  have  any  satisfactory  basis,  but  was  both  created  and  fo- 
mented by  Parmer,  who,  having  originally  brought  the  case  to  Mr. 
Pearsall's  firm,  subsequently  appears  to  have  been  bribed  by  the 
promise  of  a  share  in  the  infant's  claim  to  influence  the  guardian 
against  his  attorneys,  and  to  have  connived  with  both  the  respondent 
■  and  the  defendant  to  bring  about  the  substitution  and  the  settlement. 
The  defendant  has  agreed  to  reward  him  for  his  treachery  by  the  pay- 
ment to  him  of  $350  from  the  infant's  money.  On  the  hearing  before 
Referee  Troy  there  was  hardly  a  pretense  but  that  the  scheme  to 
oust  ilr.  Pearsall  and  to  substitute  Mr.  Reifschneider  either  orig- 
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inated  with  or  was  actiTely  aided  by  the  defendant,  and  that  its  sole 

object  was  to  enable  the  defendant  to  settle  the  suit  for  the  sum  of 
13,000  instead  of  f4,&oa  Mr.  Well*,  indeed,  testified  that  nobody 
connected  with  the  ^fendant  or  himself  or  any  member  of  his  ftrm 
had  directly  or  indirectly  engaged  the  serrices  of  Mr.  Beifschneider. 
and  that,  so  far  as  he  knew,  Mr.  Seifschneider  was  not  acting  for  or 
on  behalf  of  the  company  in  attempting  to  get  rid  of  Mr.  FearsalL 
He  (Wells)  had,  however,  negotiated  with  Mr.  Fearsall  in  reference 
to  a  settlement,  and  admittcH^  that  his  impression  was  that  he  had 
told  Mr.  Fearsall  that  ^4,500  was  his  limit.  In  reference  to  the  pro- 
posed settlement  through  Mr.  Beifschneider,  he  testified  that  he  had 
said  ¥750  would  be  right  for  Mr.  Fearsall..  He  was  asked: 

"Q.  Yoa  said  you  tbougUt  (750  would  be  a  fair  proportion  for  bim?  A.  Te«. 
Q.  What  proportion  did  you  have  reference  to?  A.  The  ordinary  percentage 
ia  this  case,  of  one-third.  Q.  So  that  was  the  percentage  yon  had  in  mind 
when  yon  said  $750  would  be  his  proportion?  A.  Tes.  Q.  Now,  did  you  liiiow 
that  there  was  a  check  to  be  glyen  for  that  amonnt?  A.  I  did  not.  I  Iiad 
recommended  that  that  amount  be  paid.  Q.  Did  you  recommend  that  amonnt 
to  be  paid  without  any  other  arrangement  as  to  settlement  with  company  to 
pay  out  $750?  You  liad  no  arrangement  of  any  kind  as  to  the  settlement  of 
the  case?  A.  I  understand  that  the  guardian  had  agreed  to  settle  for  a  cer- 
tain amotmt.  Q.  1  tblnk  that  covers  my  question.  Do  yon  remember  what 
that  amount  was?  A.  I  understand  it  was  |3,000.  Q.  That  was  before  the 
motion  was  made  for  substitution?  A.  I  understood  that  he  would  setUe  for 
$3,000  before  the  motion  was  made  for  substitution.  Q.  Did  you  understand 
that  the  company  were  to  give  a  checl:  for  that  $750  without  having  any  as- 
surance, except  the  mere  understanding  with  the  guardian,  that  they  would  b* 
absolved?  A.  That  is  the  understanding  I  had  of  it, — that  the  guardian  had 
m.ide  an  affidavit  or  written  offer,  or  something,  and  tliat  the  daim  depart- 
ment were  satisfied.  Q.  Whatever  tools  place,  the  claim  department  were 
satisfied?  A.  Yea;  they  were  satisfied.  Q.  And  on  that  satisfaction  they 
gave  this  check?  A.  Yes.  Of  course,  there  could  not  be  any  other  guarantee. 
Q.  Was  that  $3,000,  did  you  understand,  in  addition  to  the  $750,  or  was  the 
$750  to  be  paid  over  it?  A.  That  was  not  considered  to  have  anything  to  do 
with  it  at  all.  Q.  That  $750  was  simply  to  get  rid  of  Mr.  Fearsall,  and  they 
were  to  have  $3,000  independent  of  that?  A.  Yes.  •  •  •  Q.  Did  you 
hear  or  know  anything  about  any  part  of  the  $3,000  going  to  the  father  for 
bis  share?  A.  I  don't  know  anything  about  that  at  alL  Q.  You  never  heard 
of  that  before?  A.  Ko;  I  suppose  that  the  $3,000  was  to  cover  all  of  our 
outlay,  so  far  as  the  child,  the  plaintiff,  and  his  father  were  concerned.  Q. 
Nothing  said  about  the  father  getting  any  portion  of  it  that  yon  know  of  or 
remember?  A.  I  don't  remember  any  statement  about  that,  one  Way  or  the 
other.  Q.  Mr.  Relfschnelder  has  said,  in  answer  to  some  questions  put  to 
him,  that,  before  the  motion  was  made  to  substitute  some  person  in  the  place 
of  Mr.  Pearsall,  that  there  was  an  understanding  that  the  case  was  to  be 
settled  for  $3,000;  and,  as  I  understand,  it  could  not  be  eCtected  without  get- 
ting Mr.  Pearsall  out  of  the  case,  and  that  was  what  be  was  in  the  case  for? 
A.  That  is  as  I  understood  it" 

It  is  but  just  to  Mr.  Wells  to  add  that  he  further  testified  before 
Referee  Troy  that  the  settlement  was  practically  taken  out  of  his 
hands,  that  he  had  nothing  whatever  to  do  with  the  details  of  it, 
and  that  he  knew  nothing  whatever  about  any  of  the  proceedings 
subsequent  to  the  payment  to  Mr.  Fearsall  of  the  J750,  and  the  sub- 
stitution of  Mr.  Beifschneider  as  the  plaintiff's  attorney.  He  did  not 
even  know  that  a  part  of  the  money  \^'as  to  be  paid  to  the  father. 
He  could  not,  therefore,  now  know  how  the  money  was  to  be  divided 
among  the  beneficiaries,  unless  as  the  result  of  information  conveyed 
to  bim  since  the  hearing  before  Beferee  Troy.    Mr.  Walsh  testified 
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to  a  conversation  with  Mr.  Beif Schneider  in  the  office  of  the  defend- 
ant's ciaim  department,  as  follows: 

"Q.  Can  you  tell  what  conversation  you  had, — the  first  convermtlon,  wbnt 
you  saJd  you  dtd  not  know  whether  you  spoke  to  him  first  or  not?  A.  I  can- 
not say  positively  what  conversation  was  had.  By  the  Referee:  Q.  Have  you 
any  recollection?  A.  I  think  that  I  told  Mr.  Relfschnelder  that  a  settlement 
was  about  to  be  effected  with  the  father  of  the  child,  and  that  substitution 
proceedings  were  decided  upon  by  the  company, — that  he  was  to  appear.  Q. 
That  was  within  your  employment  for  the  railroad  company,  and  yon  had  a 
perfect  right  to  say  that?  A.  Yes.  Q.  When  you  suggested  that  to  Mr.  Relf- 
schnelder, you  thought  you  were  acting  In  the  Interest  of  your  company  ?  A. 
Yes.  Q.  What  else  was  said?  A.  I  don't  know  of  anything  else.  Q.  What 
did  Mr.  Relfschnelder  say  as  to  that  BUggestlon  of  yours?  A.  If  I  remember 
correctly,  he  said,  'All  right'  * 

He  further  testified: 

"Q.  Had  there  been  any  talk  between  you  or  anybody  else  as  to  substituting 
Mr.  Relfschnelder  In  place  of  Mr.  Peorsall?  A.  I  presume  that  I  bad  been 
told  that.  Some  adjuster  had  agreed  to  a  settlement,  and  It  was  desired  that 
Mr.  Relfschnelder  take  the  matter  up.  Q.  Did  you  have  any  talk  with  Mr. 
Relfschnelder  after  that?  A.  Not  that  I  know  of.  I  may  have  had,  but  I 
don't  remember.  Q.  So  far  as  you  know,  this  was  the  first  suggestion  ever 
made  about  Mr.  Relfschnelder  on  the  subject?  A.  Yes.  Q.  Was  the  motion 
to  substitute  made  soon  after  that?    A.  I  think  so;  yes,  as  I  understood  It." 

Mr.  Seifschneider,  in  an  affidavit  presented  to  the  appellate  divi- 
sion on  the  motion  now  onder  consideration,  and  which  is  verilied 
December  3, 1900,  states: 

"The  first  I  ever  heard  or  knew  anything  about  the  accident  to  the  Infants 
George  Behr,  or  anything  about  the  action  in  .the  supreme  court  in  which 
George  Behr,  an  infant,  by  Valentine  Behr,  his  guardian  ad  litem,  was  the 
plaiutiff,  and  the  Brooklyn  Heights  Railroad  Company  was  the  d^endant, 
was  some  time  in  the  month  of  Murch,  1800,  and,  to  the  best  of  my  recollec- 
tion, on  Monday,  March  26th,  when  one  Lewis  Farmer,  who  was  then  an 
entire  stranger  to  me,  called  at  my  said  office  and  asked  me  If  I  was  Mr. 
Relfschnelder.  I  answered  him  in  the  affirmative.  I  then  asked  Parmer  who 
be  was,  and  he  said  he  was  a  friend  of  Valentine  Behr,  the  father  of  the 
infant  George  Behr,  and  the  guardian  ad  litem  in  an  action  against  the  rail- 
road company  brought  by  Mr.  Pearsall  as  the  attorney:  and  that  the  father, 
Valentine  Behr,  was  very  much  dissatisfied  with  Messrs.  Pearsall,  Kapper  & 
Pearsall  as  the  plaintiff's  attorneys  In  that  action,  and  that  he  had  negotiated 
a  settlement  of  the  case  with  the  railroad  company,  but  whether  the  case 
should  be  settled  or  not,  Mr.  Behr  wanted  me  to  act  as  attorney  In  the  place 
of  Pearsall,  Kapper  &  Pearsall.  I  then  told  Parmer  that  I  would  have  to  see 
Valentine  Behr,  the  father,  and  talk  with  him,  and  find  out  what  there  was 
of  the  case.  Mr.  Parmer  gave  me  Mr.  Bebr's  address,  and  It  was  arranged 
that  I  should  meet  Mr.  Parmer  at  Mr.  Behr's  house  that  evening.  I  went  to 
the  building  in  which  the  offices  of  the  Brooklyn  Heights  Railroad  Company 
were  located  to  inquire  about  the  case.  I  there  met  Mr.  Walsh,  who  was  in 
the  employ  of  the  railroad  company  as  an  Investigator,  and  asked  him  if  he 
knew  Mr.  Parmer,  and  If  he  knew  anything  about  the  Behr  case.  He  said 
that  the  company  bad  such  a  case;  that  ^Ir.  Parmer  was  acting  for  the 
father  in  arranging  a  settlement  between  the  father  and  the  railroad  com- 
pany; and  he  said  Mr.  Parmer's  statements  were  all  right  That  was  the 
first  conversation  I  ever  had  In  any  way  with  any  representative  of  the  rail- 
road company,  or  any  other  person  than  Mr.  Parmer,  In  relation  to  the  Behr 
case,  and  is  substantially  the  entire  conversation  I  had  with  Mr.  Walsh  at 
that  time." 

He  does  not  say  that  then  or  at  any  time  Mr.  Walsh  told  him  that 
the  company  had  decided  upon  a  substitution,  and  that  be  was  to  ap- 
pear. 
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On  the  heatins  before  Referee  Troy  he  testified  as  follows,  refer- 
ring to  the  iJL'fition  prepared  by  him  for  leave  to  settle  the  CJise. 
hereinbefore  referred  to: 

"Q.  Had  you  any  conversation  with  anybody  connected,  as  yon  nnderstood. 
with  the  railroad  company,  before  that  petition  was  prepared  by  you?  A. 
What  about?  Q.  About  the  settlement  of  the  case.  A.  Tea,  sir.  Q.  With 
whom  did  you  have  that  conversation?  A.  With  Mr.  Walsh.  Q.  What  W 
his  full  name?  A.  I  don't  know.  Q.  What  was  his  relation  with  the  rail- 
road company?  A.  He  Is  in  the  claim  department.  Q.  Had  you  had  any  con- 
Tersatlon  with  anybody  else  relative  to  the  settlement  of  that  case?  A.  Yes: 
the  father  and  a  man  by  the  name  of  Parmer,  who  brought  the  case  to  my 
office.  Q.  Anybody  else?  A.  That  Is  all.  Q.  What  conversation  did  you 
have  with  Mr.  Walsh?  A.  I  asked  what  was  the  best  they  would  give  for 
the  case,  and  he  told  me.  Q.  Referring  to  the  Behr  case?  A.  Yes,  sir.  Q. 
What  did  be  tell  you?  A.  $3,000  to  cover  all.  By  the  Referee:  Q.  When 
was  that?  A.  Before  Mr.  Pearsall  objected  to  the  substitution.  Q.  As  I 
understand  It,  Mr.  Relfschnelder,  Mr.  Pearsall  commenced  this  Behr  case  In 
the  first  place?  A.  Yes,  sir.  Q.  And  the  case  had  proceeded  how  far  before 
you  were  introduced?  A.  The  service  of  the  summons  and  complaint.  Q. 
It  was  not  at  issue?  A.  It  was  at  Issue.  It  came  to  Issue  the  time  we  were 
dickering.  Q.  You  were  subsequently  substituted?  A.  Yes,  sir.  Q.  How  Ion; 
after  you  were  substituted,  about?  A.  I  could  not  say  positively.  Q.  Hail 
it  got  on  the  calendar?  A.  It  was  put  on  the  calendar  during  the  time  wi" 
were  dickering.  Q.  You  subsequently  became' attorney  in  his  place?  A.  Y«?s. 
sir.  Q.  That  substitution  occurred  when  you  got  the  $750?  A.  Yes.  sir.  By 
Mr.  Backus:  Q.  When  were  you  actually  substituted?  A.  The  day  that  be 
got  the  check.  Q.  When  was  the  conversation  with  Mr.  Walsh  which  you 
have  referred  to?  A.  The  next  day,  I  think.  Q.  After  the  substitution?  A. 
Yes,  sir;  there  had  been  some  conversation  there  about  it  during  the  eight 
or  nine  weeks  that  the  dickeri;ig  was  going  on.  Q.  Had  any  ofTer  been  made 
to  you  by  Mr.  Walsh?  A.  No.  Q.  Was  there  any  offer  made  to  you  by  Mr. 
Walsh  before  Mr.  Pearsall  was  substituted?  A.  No,  sh:.  Q.  Did  you  bear 
any  conversation  between  Mr.  Walsh  and  anybody  else?  A.  No  sir.  Q.  Did 
you  hear  any  conversation  I)etween  any  representative  of  the  railroad  com- 
pany and  anybody  else  before  the  substitution?  A.  Nothing  excepting  that 
which  took  place  with  Mr.  Wells  In  Mr.  Pearsall's  presence.  By  the  Refoee: 
Q.  Which  you  have  already  stated?  A.  Yes,  sir.  By  Mr.  Backus:  Q.  Did 
you  say  anything  to  Mr.  Walsh  when  be  told  you  that  $3,000  was  to  cover  all: 
A.  What  do  you  mean?  Q.  I  mean  what  I  asked  yotL  Did  you  say  anytbin: 
to  him  when  he  said  that?  A.  I  don't  understand  the  question,  exactly,  Mr. 
Backus.  Q.  What  did  you  say  to  Mr.  Walsh  when  he  said  that  $3,000  was 
the  highest  ofTer  he  would  give  to  covw  all?  A.  I  said:  "What  do  you  mvav. 
t>y  that?  Is  that  for  the  father's  case  and  the  infant's  case?*  He  8a:<l: 
*For  the  whole  business.'  Q.  What  else?  A.  Well,  I  said:  'Is  that  the  rerr 
best?"  'It  is  not  worth  that,'  Mr.  Walsh  said,  'only  I  desire  to  take  It  out  <■' 
the  hands  of  somebody  who  might  put  In  perjured  testimony.'  I  said:  "All 
right  I  will  see  Behr  about  It.'  Q.  Was  that  all  yon  said?  A.  I  think  I 
told  him  that  I  had  been  substltnted.  Yes;  I  told  him  that  I  had  been  siih- 
stituted.  Q.  You  told  him  that  before  he  said  he  wanted  to  take  It  out  of 
the  hands —  A.  Before  the  formal  substitution  took  place.  I  told  him  I  hiil 
T)een  substituted,  and  he  said:  'Is  that  so?  Pearsall  has  concluded  that  bo 
is  licked.' " 

Mr.  Reif Schneider  further  testified  before  Referee  Troy  that  he  was. 
present  at  the  conversation  between  Mr.  Pearsall  and  Mr.  Wells  at 
which  Mr,  Pearsall  asked  Mr.  Wells  if  he  had  not  offered  f 4,500  t«i 
settle  the  case,  and  Mr.  Wells  replied  that  he  did  not  remember, 
adding:  "If  I  did,  it  was  some  time  ago.  and  you  did  not  accept  it. 
and  it  was  off.  Anything  you  want  to  fix,  you  had  better  see  Mr. 
Reifschneider  about  it,"  This  was  before  his  substitution.  He  tes- 
tified in  effect  that  he  knew  nothing  substantially  about  the  merits 
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of  the  case  nntil  after  he  was  substituted,  when  he  learned  from- 
either  Parmer  or  the  guardian  that  the  infant  had  no  case,  being 
informed  that  one  of  the  witnesses,  a  Mrs.  Feist,  had  seen  the  acci- 
dent, and  from  whom  he  (Reifschneider)  procured  an  aflBdavit,  writ- 
ten by  himself,  in  which  she  swore  that  the  motorman  did  everything 
he  could  to  stop  the  car,  and  was  free  from  blame,  or  words  to  that 
effect.  He  stated  that  this  afifldavit  and  conversation  with  the  child's- 
father  and  another  witness  furnished  the  basis  for  his  opinion  that 
the  case  "had  not  a  leg  to  stand  on  in  court."  It  -is  to  be  noted  that 
Mr.  Reifschneider  procured  this  affidavit  without  personally  inter- 
viewing Mrs.  Feist.  He  took  the  word  of  Parmer  that  she  would 
swear  all  the  blame  upon  the  child,  and,  without  any  investigatioa 
whatever,  hastened  to  have  her  do  so.  When  confronted  with  the  af- 
fidavit, he  waa  wholly  unable  to  offer  any  satisfactory  explanation 
of  why  he  had  procured  it.  No  lawyer  who  has  been  accustomed 
to  practice  law  could  hesitate  to  believe  in  the  absence  of  explanation, 
that  this  affidavit  was  procored  in  the  interest  of  the  client  who  was- 
to  pay,  and  not  in  the  interest  of  the  plaintiff.  Mr.  Reifschneider  on 
the  hearing  before  Referee  Troy  further  testified : 

"Q.  So  that  np  to  the  time  that  you  were  looking  tor  the  substitution  you 
supposed  a  good  cause  of  action  existed,  upon  the  statements  of  Parmer  and 
Bebr?  A.  Yes,  sir.  Q.  After  yon  got  the  substitution  you  thought  there  was 
no  cause  of  action?  A.  No,  sir;  I  told  them  to  let  me  have  the  afBdavlts, 
such  as  they  had,  because  I  could  not  get  witnesses  from  Pearsall.  I  had  only 
Parmer  and  the  father,  and  they  told  me  how  It  happened.  Q.  Did  they  not 
tell  you,  before,  they  had  a  good  cause  of  action?  A.  No,  sir;  they  did  not 
Q.  Did  you  make  no  inquiries  before  you  were  substituted?  A.  No,  sir.  Q. 
You  did  not  know  whether  they  had  a  good  cause  of  action  or  not?  A.  I 
did  not.  Q.  Ton  had  no  information  before  on  the  subject?  A.  No.  Q.  The 
first  information  you  got  upon  which  you  formed  an  opinion  was  three  or 
four  days  after  yov  were  substituted?    A.  Yes,  sir." 

And  he  also  testified  before  Referee  Troy: 

"Q.  Was  It  understood,  directly  or  indirectly,  in  any  way,  that  the  object 
of  removing  Mr.  Pearsall  was  to  take  this  offer  of  ^,000?  Was  the  object 
of  removing  Mr.  Pearsall  so  that  the  ralh-oad  company's  ofFer  of  |3,000  might 
be  accepted?  A.  Yes,  sir.  Q.  That  was  the  object?  A.  Yes,  sir;  because 
Mr.  Pearsall  wanted  $4,500.  Q.  And  it  was  also  understood  that  if  Mr. 
Pearsall  was  removed,  that  that  would  be  accepted,  wasn't  it  and  this  $750- 
was  paid  on  account  in  advance?  Wasn't  that  the  understanding,  or  ^as 
it  the  understanding  that,  if  Mr.  Pearsall  was  removed,  the  $3,000  would  be 
accepted,  he  being  out  of  the  way,  and  the  $750  was  to  be  advanced  on  ac- 
count of  that?  A.  Not  on  account  of  the  $3,000,  your  honor.  Q.  Wasn't  it 
understood  that  If  Mr.  Pearsall  was  removed,  the  $3,000  would  be  accepted? 
A.  The  father  had  agreed  to  accept  It;  yes,  sir.  Q.  You  understood  that? 
A.  Yes,  sir.  Q.  So  that  the  object  then,  in  getting  Mr.  Pearsall  out  of  this 
case  was  to  accept  the  railroad  company's  offer  of  $3,000?  A.  Which  had 
been  made  at  the  time  the  boy  was  injured,  and  had  been  standing  ever 
since.  Q.  Didn't  you  understand  that  the  payment  of  this  $760  by  the 
railroad  company,  given  to  you  for  the  purpose  of  paying  Mr.  Pearsall,  would 
remove  him  from  the  case,  and  then  the  $3,000  would  be  accepted?  A.  Yes, 
sir.  Q.  And  wasn't  that  $750  to  be  credited  on  the  $3,000?  A.  No,  sir.  Q. 
Well,  what  is  your  answer  to  it?  A.  The  father  had  agreed  to  take  $3,000, 
but  he  insisted  that  he  must  get  that  free  and  clear,  and  there  was  some  argu- 
ment about  that.  I  had  some  talk  about  It.  Q.  Then  did  you  understand 
that  the  railroad  company  would  have  been  willing  to  add  the  $750  to  the 
$3,000?    A.  Yes;   to  get  rid  of  perjured  testimony,  as  I  said  before.    Q.  'To- 
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get  Mr.   Pearsall  out  of  the  case?    ▲.  Tet;    poBslblf  peijnred  testliBonf. 
Tbose  are  the  words  I  used." 

In  the  aflSdarit  of  December  3,  1900,  he  ezplaios  bow  the  8«m  of 
f  750  was  agreed  apon  as  the  amount  to  be  paid  to  Mr.  Pearaall,  and 
incidentally  discloBea  the  fact  that  be  felt  at  liberty  to  bind  tlie  rail- 
road company  to  pay  that  amount  on  hia  own  reaponsibility,  as  fol 
Iowa: 

"A  day  or  two  afterwards  lir.  Tretnaine,  an  attomer  in  tbe  oflSee  of 
PearEall,  Kapper  A.  Pearsall,  called  upon  me  and  asked  me  If  I  would  give 
one  thousand  dollars  to  tbe  plaintiff's  attorneys  In  satisfactioD  of  their  claln 
for  services  and  disbursements,  in  case  they  would  consent  to  my  substitution. 
I  told  Mr.  Tremalne  that  Mr.  Pearsall  had  been  ottered  fire  hundred  dollars. 
and  that  I  had  gtren  blm  to  understand  that  he  might  be  able  to  %et  aerai 
hundred  and  'fifty  dollan,  and  tbat,  to  close  the  natter  up,  I  woilld  take  tbe 
responsibility  of  saying  tiiat  he  would  be  paid  seven  hundred  and  &ttj  dollars; 
and  Mr.  Tremalne  then  said  that  they  would  give  the  substitution  for  that 
amount.  I  told  him  that  I  did  not  hove  the  money  then,  but  would  get  it 
Afterwards,  on  tbe  same  day  or  the  next  day,  I  went  to  the  office  aC  tbe  de- 
fendant and  told  some  representative  «f  the  coiapaBT  (I  canaot  norv  ca;- 
Jost  whom)  that  I  had  agreed  to  pay  Messrs.  PearsaU,  Kapper  &  Pearsall 
seven  hundred  and  fifty  dollars  In  full  settlement  of  tbe  claims  of  PearsaU 
Kapper  &  Pearsall  for  tbelr  services  and  disbursements  In  connectfon  with 
tbe  lltigatiou,  on  condltJon  tbat  they  would  consent  to  my  substitution  as 
plaintiff's  attorney;  and  I  was  Informed  that  I  would  be  furnished  with  the 
seven  hundred  and  fifty  dollars  at  once  for  that  purpose,  in  porsnance  of 
tbdr  agreement  for  settlement." 

In  reference  to  his  eicpected  compensation,  Mr.  Reifschn^der  testi- 
fied: 

"Q.  Was  there  any.  uBderstandlng  abont  yonr  compeBtaticoT  A.  Haant 
been  aay  up  to  this  very  day,  sir.  Q.  'Ilien  you  were  substantially  aseistinic 
tbe  railroad  cempany  In  getting  Pearsall  out  of  tbe  case?  That  was  the 
result  of  It?  A.  Naturally.  *  •  *  Q.  Who  was  to  pay  yoa?  A.  I  hadn't 
had  a  talli:  with  Mr.  Bebr  about  It.  There  was  a  qaestloa  In  my  aind.  be- 
cause he  claimed  that  be  had  to  pay  some  other  expenses  that  had  been  in- 
curred. Q.  Did  you  look  to  Behr  for  your  pay?  A.  I  hadn't  looked  to  any- 
body for  It  I  hadn't  spoken  to  Parmer  about  It  Q.  Who  were  yon  to  look 
to  for  yoar  pay?  A.  I  was  going  to  look  to  Behr  for  it  If  I  oould  get  aame- 
tbtng  for  him.  If  I  could  not  I  was  certainly  going  to  tiie  railroad  caanpauy. 
to  see  If  I  could  get  anything  from  them.  Q.  But  you  were  not  their  attor- 
ney? A.  No,  sir.  Q.  How  could  yoa  expect  anything  from  them?  A.  I  kind 
of  thoiught  It  was  very  unlikely.  Q.  You  had  succeeded  In  getting  Mr.  Pear- 
sall out  of  the  case,  and  you  thought  they  ought  to  g^ve  yon  something?  A 
Te«,  sir;  something  ought  to  be  given  me." 

In  the  afiSdavit  of  Mr.  Reifschnelder,  verified  December  3,  1900. 
hepoinbefore  referred  to,  he  states: 

"There  never  was  a  time  when  my  relation  to  the  railroad  company.  In  my 
opinion,  prevented  my  giving  to  my  client  the  benefit  of  all  my  knowledge. 
Tbe  fact  that  our  relation  was  known  to  Mr.  ColUn,  and  approved  by  him. 
was  to  me  a  sufficient  assurance  of  entire  propriety.  I  understood,  moreover, 
that  the  attorneys  for  the  Brooklyn  Heights  Railroad  Company  had  told  some 
of  tbe  Judges  of  their  metbods  of  making  settlements,  and  had  received 
suggestions.  I  had  acted  for  plaintiffs  in  the  manner  alMyve  described  a 
number  of  times,  and  I  had  reason  to  believe  my  relations  with  the  Brooklyn 
Helots  Bailroad  Company  were  known  to  ben(J>  and  bar." 

And  In  the  brief  submitted  to  this  ■court  in  behalf  of  Mr.  Reif- 
schneider  his  counsel  states  that  "his  relation  to  the  railroad  company 
was  fully  aet  forth"  on  botk  the  motion  Cor  flubatLtution  before  Mr. 
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Justice  Maddoz,  and  the  motion  to  remove  the  guardian  before  Mr. 
Justice  Gaynor.  It  is  not  pretended  that  this  rdation  was  either  dis- 
closed or  admitted  by  Mr.  Beifscfaneider,  but,  on  the  contrary,  it  ap- 
pears that  the  disclosm-e  was  in  the  form  of  an  accnsatioQ  made  by 
the  opposition,  and  so  far  disputed  by  Mr.  Reifsehneider,  either  ex- 
pressly or  tacitiy,  that  a  reference  was  necessary  in  order  to  determine 
the  fact.  In  respect  to  the  concealment  of  the  relation  on  the  final 
application  for  leave  to  settle  the  case,  the  same  brief  candidly  con- 
fesses that,  "if  it  is  said  he  should  have  revealed  to  Mr.  Justice 
Dickey  that  he  was  to  be  paid  by  the  defendant,  I  at  once  assent.  He 
shonld  have  stated  every  fact." 

Tbfi  only  additional  facts  material  to  a  determination  of  the  matter 
are  the  sworn  statement  by  Mr.  Fearsall  that  in  his  opinion  the  infant 
had  a  good  ease  for  the  reco^'ery  of  compensation  commensurate  with 
his  iDj«iy,  and  that  the  insinuation  in  reference  to  perjured  evidence 
is  without  any  apparent  justification,  besides  being  in  conflict  with 
Mr.  Pearsall'B  life  and  character,  and  that  the  claim  is  now  presented 
on  behalf  of  Mr.  Reifsehneider  for  the  first  time  that-  the  proposed 
settlement  really,  but  secretly,  conteTaplated  the  payment  by  the  rail- 
road company,  in  addition  to  the  f 2,200  for  the  child  and  the  f 750 
already  paid  to  Mr.  Pearsall,  of  the  sum  of  f 800  to  the  father  of  the 
child,  f350,  as  a  bonus  for  his  mischievoas  treachery,  to  Mr.  Parmer; 
f  150  to  the  doctors  unnamed;  f250  to  the  hospital ;  and  whatever  sum 
Mr.  Beifschneider  might  charge  the  railroad  company  as  a  fee  for 
his  services.  It  is  very  apparent  that  this  claim,  now  advanced  for 
the  first  time,  that  in  reality  the  railroad  company  has  been  ail  along 
anxious  to  expend  more  money  in  the  settlement  of  the  case  than  Mr. 
Pearsall  demanded,  is  unique,  and  I  am  nnable  to  lend  it  a  credent 
ear.  It  is  impossible  that  a  railroad  company  would  take  all  the 
trouble  involved  in  this  iniquitous  businees  merely  to  be  permitted 
to  pay  out  more  money  in  settling  a  case  than  the  legitimate  attor- 
neys required.  It  is  unsupported  by  direct  testimony  from  any  source. 
On  the  contrary,  as  has  been  seen,  Mr.  Wells  has  sworn  that  he  under- 
stood that  the  |3,000  settlement  which  the  company  hoped  to  eifect 
by  Mr.  Reif Schneider's  substitution  was  to  cover  all  the  outlay;  and 
Mr.  Beifschneider  not  only  swore  that  Walsh  told  him  the  f3,000  was 
to  cover  all, — was  "for  the  whole  business," — but  that  he  himself 
understood  that  he  was  to  be  substituted  because  Mr.  Pearsall  wanted 
f4,500,  end  that  in  case  of  his  substitution  the  company  was  to  be 
benefited  by  securing  a  settlement  for  fS.OOO  only.  In  addition  to 
these  witnesses,  Valentine  Behr  was  himself  sworn  on  the  subject  be- 
fore Referee  Watson  on  April  11th.  and  testified  as  follows: 

"What  was  the  talk  about  the  settlement  of  this  case  with  th«  railroad 
company?  A.  The  man  who  came  from  the  raUroad  oompany  said  that  the 
railroad  company  was  willing  to  settle  the  case.  Q.  For  how  much  mon«y 
did  he  say  the  company  would  settle  the  case  for?  A.  $3,000.  Q.  Was  It 
not  ?S,500?  A.  No.  Q.  How  mnch  did  Mr.  Parmer  tell  you  the  company 
wonld  settle  the  case  for?  A.  The  same.  I  told  Mr.  Parmer  about  that 
98,000,  and  I  said,  'Well,  the  railroad  coKpaoy  affervd  ue  fSfi^  and  Mr. 
Pearsall  is  a  loog  time  getting  It.'  Q.  What  did  Mx.  Parmer  say  to  you  about 
the  settlement  of  the  case?  A.  Well,  be  said,  'Ycm  want  to  settle?'  and  I  said. 
Tes.'  Q.  What  did  you  tell  him  to  do  then?  Did  you  tell  him  to  go  and 
setfle  Kf    A.  I  toM  Mr.  Airmer  ab<rat  tfaat  $3,000,  and  be  said  that  he  was 
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tired  of  going  to  Mr.  Pearsall's  office,  because  he  was  being  put  off.  Q.  IMd 
not  Mr.  Parmer  Bay  to  you  that  he  would  go  down  to  the  railroad  company 
and  see  if  he  could  settle  the  case?  A.  Yes;  Farmer  said  that  he  would  go  to 
the  railroad  office  and  fix  it  up.  Q.  Then  did  Parmer  come  beck  again  to  your 
house  and  tell  you  that  be  had  seen  the  man  at  the  railroad?  A.  Yes.  Q. 
What  did  he  say  the  railroad  would  do  in  the  case?  A.  Well,  he  said  the 
railroad  would  stick  to  their  word;  that  they  would  give  him  $3,000." 

In  view  of  all  this  positive  evidence,  it  is  incredible  that  the  rail- 
road company  ever  contemplated  or  agreed  to  pay  more  than  the  sum 
of  f  3,000  to  settle  the  case,  in  addition,  of  course,  to  the  amount  which 
they  had  paid  Mr.  Pearsall  to  get  him  out  of  the  way,  and  the  amount 
which  they  would  have  to  pay  Mr.  Beifschneider  for  his  nefarious  as 
sistance.  It  may  be  added  tiiat,  if  the  fact  were  otherwise,  there  is 
no  law  which  permits  the  taking  of  the  money  which  on  a  settlement 
belongs  of  right  to  the  helpless  and  crippled  infant  plaintiff,  and  di 
verting  it  to  the  payment  of  doctors,  nurses,  hospitals,  and  "runners," 
who  are  not  shown  to  have  a  legal  claim  of  any  kind,  and  to  the 
father,  as  guardian,  who  has  instituted  no  suit  whatever,  and  who 
has  accordingly  no  legal  standing  before  the  court  for  compensation. 

Prom  this  statement  of  the  facts,  it  is  very  evident  that  the  charges 
presented  against  Mr.  Beifschneider  have  been  fully  made  out.  His 
conduct  has  been  unprofessional,  and  has  been  characterized  by  du 
plicity  and  deceit.  He  has  forced  himself,  in  the  interest  of  a  defend- 
ant, into  the  position  of  a  plaintiffs  attorney,  in  open  defiance  of  an 
unreversed  decision  of  the  court,  and  for  the  purpose  of  ousting  those 
who  were  solely  guarding  the  interests  of  their  client;  and  he  has 
done  this  for  the  purpose  of  effecting  a  settlement  of  the  litigation  on 
terms  which  the  court  decided  should  not  be  accepted,  and  to  which 
such  attorneys,  unmolested,  would  not  have  consented.  Having 
failed  to  procure  the  desired  substitution  with  the  sanction  of  the 
court,  he  accomplished  it  finally  in  opposition  to  its  mandate  and  by 
devious  negotiation.  Almost  his  only  act  in  the  case  after  substitu- 
tion was  to  fasten  one  of  the  plaintiff's  witnesses,  by  affidavit,  to  a 
statement  which  would  tend  to  defeat  the  plaintiff's  cause  of  action. 
and  this  was  immediately  supplemented  by  the  presentation  to  the 
court  of  papers  seeking  authority  for  a  settlement  on  a  confpsswUy 
fictitious  basis.  The  history  of  the  case,  the  offers  of  settlement  as 
they  were  actually  made  and  met  from  time  to  time,  the  fact  that  the 
defendant  had  i>aid  the  firm  of  attorneys  first  employed  in  order  to  get 
rid  of  them,  the  proposition  to  pay  a  large  sum  of  money  to  the 
guardian  ad  litem  in  addition  to  the  amount  offered  in  court,  and  the 
various  other  sums  which  it  is  now  alleged  were  included  in  the  pro- 
posed settlement,  and  his  own  dual  relation  to  the  parties  to  the  con- 
troversy, were  all  suppressed  by  the  respondent,  and  the  matter  was 
presented  on  the  false  claim  that  the  sum  of  12,200  was  full  and 
ample  c(»npenBation  for  the  injury  complained  of  in  the  action.  At 
no  stage  of  the  case  does  it  appear  that  the  respondent  disclosed  to 
the  court  his  peculiar  relation  to  the  defendant,  and  even  upon  this 
motion  to  discipline  him  for  his  misconduct,  while  such  relation  is 
practically  confessed  by  his  counsel,  he  denies  it  under  oath,  by  the 
denial  in  his  verified  answer  that  his  motion  for  substitution  was 
made  in  pursuance  of  his  employment  by  the  defendant.    He  adds: 
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"If  I  am  charged  with  keeping  back  my  relation  to  the  railroad  company. 
I  answer  that  In  almost  every  settlement  of  an  Infant's  negligence  ease  the 
attorney  for  the  plaintiff,  after  settlement  Is  agreed  upon.  Is  in  the  defendant's 
employ  In  just  the  sense  and  measure  I  was,  because  provision  for  his  pay- 
ment by  the  defendant  Is  always  made,  and  depends  upon  the  aueeesB  of  his 
motion  for  leave  to  settle.  Whenever  an  attom^s  affidavit  le  presented  upon 
such  a  motion,  the  court  must  assume  he  is  an  Interested  witness.  In  this 
case  there  could  be  no  secret  of  my  relation  to  the  defendant,  because  It  had 
been  fully  stated  before  Judge  Ataddor  upon  my  motion  for  a  substitution, 
and  before  Judge  Gajrnor  upon  Mr.  Pearsall's  motion  to  set  aside  the  guard- 
ian." 

The  specious  and  disingenuous  nature  of  this  answer  is  obvious.  If 
the  nature  of  his  relation  to  the  defendant  was  fully  stated  on  these 
motions,  it  was,  doubtless,  as  has  been  said,  in  the  form  of  an  accusa- 
tion. "In  both  motions,"  he  says,  "my  relation  to  the  defendant  was 
fully  set  forth."  He  does  not  claim  that  it  was  set  forth  by  him,  or 
even  admitted  by  him.  If  the  relation  was  an  innocent  one,  there  is 
no  reason  suggested  why  it  should  not  have  been  openly  avowed.  But 
two  judicial  investigations  were  made,  apparently  with  the  chief,  if 
not  the  sole,  purpose  of  ascertaining  whether  the  relation  charged 
in  fact  existed,  and  which  investigations  a  frank  and  candid  state- 
ment of  the  truth  would  have  easily  obviated.  On  the  coming  in  of 
the  referee's  report  after  the  second  investigation,  Mr.  Justice  Dickey 
filed  a  memorandum  in  which  he  said: 

"The  settlement  Is  recommended  by  the  guardian  ad  litem  and  his  present 
attorney,  Felix  Relfschnelder,  Jr.  In  view  of  the  fact  that  an  offer  of  $4,500 
was  made  to  the  former  attorneys,  Pearsall,  Kapper  &  Pearsall,  and  refused 
by  them  as  too  little;  In  the  knowledge  that  the  defendant  fumiidled  Attorney 
Itelfschnelder  $750  to  be  used  by  him,  which  was  used  by  him,  to  be  rid  of 
the  original  attorneys  in  the  case,  so  that  he,  in  the  interest  of  the  railroad, 
might  bring  about  a  settlement;  and  finding,  as  I  do,  that  be  was  in  the  em- 
'ploy  of  the  railroad,  and  working  against  the  Interests  of  bis  client,  while 
to  the  father  of  the  child  pretending  to  serve  the  child's  Interests, — I  not  only 
refuse  to  give  any  sanction  to  such  betrayal  of  trust  of  the  interests  of  a 
helpless  child,  but  continue  Foster  L.  Backus  as  a  special  guardian  of  the 
infant,  to  take  the  necessary  proceedings  to  remove  the  father,  as  guardian  ad 
litem,  and  Attorney  Relfschnelder,  so  that  they  may  no  longer  prove  faithless 
to  their  trust.  I  also  direct  said  Backus  to  bring  to  the  attention  of  the  ap- 
pellate division  the  conduct  of  the  attorney,  for  snch  action  as  they  deem 
proper." 

The  proceeding  therefore  comes  to  this  court  upon  an  adjudication 
of  the  special  term  adverse  to  the  respondent,  and  a  patient  and  care- 
ful consideration  of  the  evidence  compels  the  conclusion  that  the 
charges  maide  against  Mr.  Reifschneider  have  been  sustained. 

The  railroad  company  has  voluxjtarily  appeared  in  this  proceeding, 
has  been  heard  through  its  counsel,  and  it  has  filed  affidavits,  which 
have  been  duly  considered.  It  can  hardly  be  claimed  that  these  affi- 
davits do  more  than  tend  to  some  extent  to  mitigate  the  respondent's 
conduct  by  furnishing  the  sanction  of  the  defendant's  attorneys  for 
what  he  has  done  in  this  case,  to  the  extent,  at  least,  of  establiafaing 
that  where  plaintiffs  in  accident  cases  desire  to  settle  the  litigation, 
but  their  attorneys  refuse  to  consent,  the  payment  of  such  attorneys 
by  the  company,  and  the  substitution  of  other  attorneys  at  its  ex- 
pense, in  order  to  carry  out  such  settlements,  receives  such  sanction, 
and  is  in  conformity  with  "the  general  system  pursued  by  the  company 
fiOX.T.S.— 69  •  * 
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in  effecting  settlements  of  the  accident  claims  of  infants  and  repre- 
sentatives of  deceased  persons."  So  far  as  these  affidavits  venture  to 
suggest  that  the  justices  of  the  supreme  court  in  the  borough  of 
Brooldyn,  or  any  of  them,  have  known,  or  have  had  any  reason  to 
l^now,  of  the  existence  of  the  "system,"  as  applicable  to  such  a  case  as 
that  now  under  investigation,  it  is  sufficient  to  say  that  the  charge  is 
inherently  incredible,  and  that  the  papers  contain  no  word  or  line 
of  proof  upon  that  subject.  It  must  be  assumed  that  the  zeal  of  coun- 
sel in  a  case  where  individual  blame  may  possibly  be  felt  is  responsible 
for  a  belief  which  is  not  only  without  foundation  in  fact,  but  the  fal- 
sity of  which  is  strikingly  attested  in  this  very  case  by  the  forcible 
and  effective  language  in  wjiich  the  combination  between  the  re- 
spondent and  the  defendant  has  been  condemned  from  the  bench  on 
each  occasion  when  it  was  partially  revealed  by  the  investigations  in- 
stituted at  the  special  term.  Whatever  consideration  may  be  given 
to  these  affidavits  in  palliation  of  Mr.  Reifschneider's  offense,  it  is 
apparent  that  they  cannot  serve  to  furnish  a  justification  of  his  con- 
duct. The  settlement  which  he  asked  the  court  to  permit  him  to 
carry  out  after  he  obtained  the  substitution  is  the  same  settlement  as 
that  which  the  railroad  company  agreed  to  make  beforehand,  when,  in 
the  language  of  Mr.  Walsh,  "substitution  proceedings  were  decided 
on  by  the  company,"  and  that  he  (Reifschneider)  "was  to  appear." 
No  one  pretends  but  that  the  ultimate  settlement,  whatever  were  its 
terms,  was  the  very  settlement  which  Mr.  Reifschneider's  interjection 
into  the  case  was  designed  to  accomplish.  In  the  affidavit  of  Valen- 
tine Behr,  verified  April  12,  1900,  and  used  by  Mr.  Reifschneider  on 
the  first  application  to  the  court,  it  is  stated: 

"That,  at  the  time  that  this  deponent  retained  Messrs.  Pearsall,  Kapper 
&  Pearsall,  the  Brookljm  Heights  Railroad  Company  offered  this  deponent 
tlie  sum  of  three  thousand  dollars  ($3,000)  to  settle  his  claim  against  it,  and 
the  Brooklyn  Heights  Railroad  Company  has  ever  since  then  often  repeated 
the  said  offer.  That  he  Is  Informed  and  believes  that  this  offer  was  made  to 
Messrs.  Pearsall,  Kapper  &  Pearsall,  but  that  the  said  attorneys  refused  to 
accept  the  same.  That  this  deponent  was  then,  and  always  has  been,  willing 
and  anxious  to  accept  the  offer,  believing  that  It  was  to  the  best  Interests 
of  the  infant  to  accept  the  same." 

So  that,  when  Mr.  Justice  Maddox  rendered  his  decision  on  Mr. 
Reifschneider's  motion  to  be  substituted  as  the  plaintiff's  attorney  in 
order  to  carry  out  this  proposed  settlement,  Mr.  Reifschneider  well 
knew  that  the  court,  whose  officer  he  was,  would  neither  countenance 
the  settlement,  nor  permit  his  substitution.  He  knew  that  in  the 
opinion  of  the  court  the  father  should  not  be  "permitted  to  consent" 
to  the  inadequate  settlement  proposed  in  a  case  like  this,  "serious 
as  it  appears  to  be,  involving  the  loss  of  a  leg."  And  he  knew  that, 
in  the  opinion  of  the  court,  his  appearance  in  the  case  should  be 
prohibited,  in  order  to  protect  the  infant  from  the  contemplated 
wrong,  and  that  for  that  purpose  it  was  necessary  "to  the  infant's 
interest  to  deny  the  motion"  which  asked  that  he  should  be  substi- 
tuted in  Mr.  Pearsall's  jdace.  What  Mr.  Reifschneider  afterwards 
did,  with  the  use  of  the  railroad  company's  money,  and  on  the  rail- 
road company's  retainer,  was,  therefore,  done  in  bold  and  open  de- 
■ince  of  the  court,  in  callous  disregard  of  the  admonitions  accom- 
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panying  its  decision,  and  for  the  sole  purpose  of  effecting  that  dispo- 
sition of  the  case  which  had  been  judicially  condemned  as  a  violation 
of  the  infant's  rights  and  a  betrayal  of  its  interests;  and  surely  his 
conduct  cannot  now  be  justified  by  the  suggestion  that  he  could 
possibly  have  supposed  that  his  course  was,  or  would  be,  approved 
by  the  court  or  by  any  of  its  justices. 

I  have  written  at  an  unusual  length,  in  order  that  there  may  be 
no  reasonable  doubt  as  to  the  precise  nature  and  extent  of  Mr. 
Reif Schneider's  offense,  and  as  to  the  inadequacy  of  the  proposed 
punishment.  He  has  been  found  guilty  by  the  court  below,  and 
he  has  been  found  guilty  in  this  court.  He  is  to  l^e  reprimanded  by 
the  Presiding  Justice  of  this  court  for  something  which  he  has  done 
or  omitted  to  do  in  the  premises.  The  majority  of  the  court,  how- 
ever, believe  that  it  is  something  which  would  be  sufBciently  pun- 
ished by  a  reprimand.  If  it  is — as  it  seems  to  be  practically  conced- 
ed upon  the  undisputed  facts  that  it  is  the  prostitution  of  his  pro- 
fession to  the  serious  deprivation  of  the  rights  and  interests  of  a 
crippled  client,  accompanied  by  a  constant  and  cunning  suppression 
and  concealment  from  the  court  of  damaging  facts  in  relation  to  the 
proposed  misappropriation  of  funds  properly  belonging  to  the  infant, 
and  in  relation  to  his  own  connection  with  the  defendant,  all  studi- 
ously concealed  from  the  court  in  the  hope  of  procuring  a  judicial 
sanction  of  his  conrse,  which  he  knew  could  not  have  been  otherwise 
obtained,  and  if  this  has  been  done  in  the  hope  and  expectation  of 
receiving  pay  from  the  ostensibly  opposing  litigant,  he  has  commit- 
ted an  act  which  cannot  be  expiated  by  submission  to  a  reprimand. 
The  authority  of  this  court  to  act  in  the  premises  is  contained  in 
section  67  of  the  Code  of  Civil  Procedure.    It  provides  that: 

"An  attorney  and  counselor  who  Is  gnllty  of  any  deceit,  malpractice,  crime 
or  misdemeanor,  •  *  •  may  lie  suspended  from  practice,  or  removed  from 
o£Bce,  by  tbe  appellate  division  of  the  supieme  court" 

No  middle  course  is  permitted  under  the  law.  The  standard  of 
honor  among  the  members  of  the  bar  is  high,  and  has  been  so  main- 
tained by  the  natural  and  instinctive  probity  and  purity  of  the  pro- 
fession, and  it  should  never  be  lowered  by  the  action  of  the  court.  If 
a  counselor  refuses  to  sit  down  when  told  to  do  so  by  the  court,  or 
uses  intemperate  language,  the  occasion  might  justiy  admit  of  a 
rebuke  or  reprimand.  But  the  framers  of  the  law  never  meant  that 
deliberate  and  persistent  professional  misconduct  should  be  punished 
by  a  mere  reprimand  from  the  bench.  I  can  only,  however,  register 
my  protest  against  the  proposed  action,  and  vote  for  such  a  period 
of  suspension  as  will  fairly  mark  this  court's  sense  of  disapprobation 
of  an  attorney's  disreputable  conduct. 
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8TRTJBBB  v.  KINGS  COUNTY  TRUST  CO.  et  aL 
OSumreme  Court,  Appellate  DlTlslon,  Second  Department    April  26,  1901.) 

1.  Guardian  and  Ward— Jheibdictiok  of  Supremb  Codkt. 

The  supreme  court  has  general  Jurisdiction  and  control  over  guardlan^^ 
In  relation  to  the  care  and  control  of  the  person  and  property  of  ward». 

9l  Saub— Nbcbssakies  Fob.sished  Ward— Action— Sdfficienct  of  Comfi,aixt. 
'  A  complaint  In  an  action  for  necessaries  fumiahed  a  ward  alleged  tbat 
the  goods  were  furnished  at  the  request  of  the  father  of  the  ward,  who 
was  the  guardian  of  his  person,  on  his  representation  that  he  would  pa.v 
therefor  from  the  money  received  for  his  support  from  the  gnardlan  of 
his  estate.  It  was  also  alleged  that  the  guardian  of  the  estate  paid  the 
amount  of  plaintiff's  claim  to  the  father,  who  wa»  inaolTent,  and  that 
the  latter  appropriated  the  same,  and  that  the  estate  of  the  ward  was 
dimtnlshlng,  and  that  the  grna<^<lian  refused  to  pay  for  the  gooda.  HcU 
not  to  state  a  cause  of  action  against  the  guardian  of  the  estate. 

Appeal  from  special  term,  Kings  county. 

Action  by  Henry  G.  Strubbe  against  the  Kings  C5onnty  Tmat  Com- 
pany and  others  to  recover  the  value  of  necessities  furnished  wards 
of  the  defendant.  From  a  judgment  sustaining  a  demurrer  to  the 
complaint,  the  plaintifF  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  WOODWARD,  HIBSCH- 
BEEG,  JENKS,  and  SEWEIIi,  JJ. 

Gail  Laughlin,  for  appellant. 
George  V.  Brower,  for  respondents. 

WOODWARD,  J.  It  will  be  conceded,  in  harmony  with  a  long 
line  of  authorities,  that  this,  court  has  general  jarisdiction  over 
guardians.  So  far  back  as  the  days  of  Grotius  we  are  told  that 
guardians  "are  bound  to  do  everything  of  importance  with  the  knowl- 
edge and  advice  of  the  orphan  chamber,  unless  it  has  been  excluded 
by  last  will ;  but,  even  when  this  is  the  case,  the  court  always  retains 
its  upper  gtlardianship  in  case  of  need."  Introduction  to  Dotcb 
Jurisprudence,  c.  9,  §  2.  His  great  contemporary,  Domat,  lays  down 
the  proposition  that  "the  tutor  may  lay  out  all  expenses  that  are  nec- 
essary, useful,  or  decent  for  the  affairs  of  the  minor,  for  repairs,  for 
chaises  of  lawsuits,  for  a  journey,  and  on  other  such  like  occasions, 
according  as  the  quality  of  the  minor's  estate,  the  nature  of  affairs 
and  circumstances,  may  require.  And,  in  case  there  be  any  doubt 
about  the  usefulness  or  the  necessity  of  the  expenses,  he  ought  to 
get  them  regulated  by  the  jiudge."  1  Dom.  Oiv.  Law,  §  1301.  In 
distant  Hawaii,  likewise,  the  rule  Ik  recogniaed  that  "what  a  guardian 
may  spend  is  the  income,  or  so  much  thereof  as  may  be  required. 
He  may  not  reduce  the  principal,  as  he  may  not  sell  the  real  estate 
without  license  from  the  court."  In  re  Neville's  Estate,  4  Haw.  2SK 
391.  So  it  was  held  in  Re  Hubbard,  82  N.  Y.  90, 92,  that  "the  power 
formerly  possessed  in  this  state  by  the  chancellor  is  now  vested  in 
the  supreme  court,  which  exercises,  through  its  judges,  the  same 
jurisdiction  over  infants  in  awarding  the  custody  and  care  of  their 
persons  and  property  as  was  possessed  and  exercised  by  that  officer." 
See  Brown  v.  Snell,  67  N.  Y.  286,  292,  and  author!^  there  cited. 
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But  the  qneBtion  now  before  us  is  not,  as  one  might  suppose,  one  of 
jurisdiction,  but  involves  a  question  of  law.  We  are  to  determine 
whether  the  complaint  sets  fortti  facts  wiiich,  it  trae,  woold  entitle 
the  plaintiff  to  any  relief  whatever.  That  is  the  teet  by  which  a  de- 
murrer is  to  be  tried  under  the  practice  now  prevailing  (Kain  v. 
Larkin,  141  N.  Y.  144,  150,  36  N.  E.  9),  and  we  are  called  upota  to  ex- 
amine the  complaint  in  the  lig^t  of  this  rule.  It  -may  be  proper, 
however,  to  remark  that  we  find  no  authwity  which  supports  the 
theory  that  the  court,  in  becoming  the  guardian  of  infants,  assumes 
any  obligations  of  a  like  character  in  behalf  of  persons  dealing  with 
the  guardians  of  the  persons  of  sncfa  infants.  These  must  continue 
to  look  after  themselves.  Hie  action  is  brou^t  to  recover  from  the 
estate  of  certain  infants  in  the  hands  of  the  Kings  County  Trust  Com- 
pany as  the  guardian  of  their  estate  the  value  of  some  merchandise 
of  the  character  recognized  as  necessanies  supplied  to  and  used  by 
said  infants;  John  B.  Beilly,  the  guardian  of  tiie  persons  of  the  in- 
fants, and  the  trust  company,  as  the  guardian  of  the  estate  of  said 
infants,  being  included  among  the  defendants.  l%e  facts  fairly  to  be 
^tbered  from  the  complaint  are  these:  That  the  infant  defoidants 
are  the  owners  of  an  estate  in  personalty  of  the  value  of  about 
f  28,000,  of  which  they  are  entitled  to  possession  on  arriving  at  the 
age  of  21  years,  respectively;  that  the  defendant  John  B.  Beilly  is 
the  father  of  the  infant  defendants,  and  has  been  duly  appointed  as 
the  guardian  of  the  persons  of  such  defendants;  that  the  defendant 
the  Kings  County  Trust  Company  was,  en  or  about  December  28, 
1898,  appointed  guardian  of  the  estate  of  the  said  infants,  together 
with  a  brother,  who  has  since  become  of  age,  and  disposed  of  his  in- 
terest in  the  estate,  under  a  decretal  order  of  the  surrogate's  court 
of  Kings  county,  and  received  the  estate;  that  since  each  appoint- 
ment said  trust  company,  as  guardian  of  the  estate,  has  paid  to  said 
John  B.  Beilly,  as  guardian  of  the  persons  of  said  infants,  and  to 
other  persons,  for  the  maintenance  and  support  of  said  infants, 
divers  sums  of  money,  leaving  in  the  hands  of  the  said  trust  company 
much  less  than  when  said  company  was  first  a^^inted;  that  between 
November  27,  1897,  and  January  31,  1900,  the  plaintiff  had  supplied 
at  the  instance  and  request  of  the  said  John  B.  Beilly,  as  the  guardian 
of  the  persons  of  said  infants,  meats  and  groceries  amounting  in 
value  to  about  f  1,500;  that  these  articles  were  furnished  upon  the 
credit  of  the  said  infants,  plaintiff  relying  upon  the  statement  made 
by  the  said  guardian,  John  B.  Beilly,  that  the  estate  of  said  infants 
■was  ample  security  therefor,  which  plaintiff  verified  by  inquiry,  and 
that  said  Beilly,  guardian  as  aforesaid,  promised  that  said  supplies 
would  be  paid  for  out  of  the  estate  of  said  infants  with  funds  pass- 
ing through  his  hands  as  such  guardian;  that  said  Beilly  paid  at 
different  times  sums  of  money  upon  this  account  from  the  moneys 
coming  to  him  from  the  said  estate  of  the  infants,  reducing  the  total 
iimount  to  about  |1,250;  that  said  Beilly  has  received  moneys  of  said 
infants  far  more  than  suflScient  to  have  paid  plaintiff's  claim  since 
the  same  accrued,  but  that  he  has  applied  the  same,  or  a  part  thereof, 
to  his  own  uses  and  purposes,  and  not  wholly  in  discharge  of  the 
claims  and  demands  against  said  defendants,  and  in  derogation  of 
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the  rights  of  plaintiff  and  other  creditors;  that  said  Eeilly  is  insol- 
vent, and  was  and  is  of  no  personal  responsibility;  that  he  has  ap- 
plied, and  will  continue  to  apply,  the  moneys  coming  into  his  hands 
as  such  guardian  to  his  own  uses,  and  not  to  the  discharge  of  jost 
claims  against  said  infants,  unless  he  is  restrained  by  the  courts; 
that  plaintiff  has  demanded  the  payment  of  this  claim  both  from 
said  Beilly  and  from  the  trust  company  as  guardian  of  the  estate. 
but  that  both  said  defendants  have  failed  to  pay  the  same;  that 
the  estate  of  said  infants  is  steadily  diminishing  in  principcd,  and,  as 
said  infants  mature,  their  respective  shares  and  interests  will  be 
paid  over  to  them,  and  this  plaintifTs  security  will  be  diminished: 
and  plaintiff  fears  and  apprehends  that  he  will  lose  his  claim  by  rea- 
son of  the  exhaustion  of  the  principal  and  interest  of  said  shares  and 
estate.  Conceding  all  of  these  allegations  to  be  true,  has  the  plain- 
tiff stated  facts  suiHcient  to  constitute  a  cause  of  action  against  the 
estate  of  these  infants?  for  this  is  the  object  sought.  There  is  no 
suggestion  that  the  defendant  the  Kings  County  Trust  Company 
has  made  any  improper  disposition  of  the  funds,  or  that  it  has  in  any 
manner  departed  from  the  directions  in  the  decree  under  which  it  is 
acting  as  the  guardian  of  the  estate  of  these  infants.  .  It  is  not  sug- 
gested that  the  goods  were  purchased  or  delivered  at  the  request 
of  the  guardian  of  the  estate,  nor  that  the  Kings  County  Trust  Com- 
pany has  neglected  or  refused  to  provide  for  the  necessaries  of  these 
infant  wards.  On  the  contrary,  plaintiff  alleges  that  the  defendant 
John  B.  Reilly  has  "received  moneys  of  said  infants  far  more  than 
sufficient  to  have  paid  plaintiff's  claim  since  the  same  accrued,"  and 
he  likewise  alleges  that  the  goods  were  sold  and  delivered  upon  the 
promise  of  the  said  Reilly  "that  said  supplies  would  be  paid  for  out 
of  the  estate  of  said  infants  with  the  funds  passing  through  his  bands 
as  such  guardian."  It  appears  from  the  plaintiff's  own  statement 
of  the  case  that  the  estate  of  the  infants  has  already  placed  in  the 
hands  of  the  defendant  Reilly  sufficient  funds  to  meet  the  demand: 
that  the  goods  were  sold  and  delivered,  not  on  the  order  or  with 
the  knowledge  of  the  Kings  County  Trust  Company,  but  upon  the 
(Strength  of  the  assurances  of  the  defendant  Reilly  that  he  would  pay 
the  same  out  of  the  funds  which  we  may  assume  were  directed  to  be 
paid  to  him  by  the  Kings  County  Trust  Company.  The  fact  that  the 
plaintiff,  under  these  circumstances,  has  continued  to  furnish  goods 
until  his  bill  aggregates  something  over  |1,500,  on  which  only  about 
1300  has  been  paid,  although  he  knew  that  the  defendant  Reilly  was 
getting  an  allowance  from  the  defendant  the  Kings  County  Trust 
Company  every  three  months,  is  not  calculated  to  appeal  strongly  to 
the  court  as  the  guardian  of  the  rights  of  the  infants.  As  we  hare 
already  suggested,  the  court,  whatever  its  relation  to  the  infant8. 
is  not  the  guardian  of  third  persons  dealing  with  them;  and,  it  ap 
pearing  that  the  estate  has  made  provision  for  paying  for  these  neces 
saries,  it  is  difficult  to  understand  how  it  may  be  claimed  that  a 
cause  of  action  is  stated  against  the  guardians  of  that  estate  by  show 
ing  that  the  defendant  Reilly  may  have  misappropriated  such  funds. 
If  the  plaintiff,  knowing  the  fact  that  the  defendant  Reilly  was  get 
ting  money  every  quarter  (and  he  claims  to  have  mode  inquiries  in 
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regard  to  the  matter),  chose  to  continue  to  furnish  supplies  upon 
the  promises  of  the  defendant  Reilly,  he  may  have  a  cause  of  action 
there,  but  he  has  not  stated  any  cause  of  action  against  the  estate 
of  the  infants,  nor  shown  any  reason  why  this  court  should  interfere 
with  the  guardianship  of  the  estate  by  the  Kings  County  Trust  Com- 
pany. 

liie  judgment  appealed  from  should  be  affirmed,  with  costs.    All 
concur. 


8CHWARTZBAUM  v.  THIRD  AVB.  R.  CO. 
(Suprrane  Court,  Appellate  Division,  First  Department    April  29,  1901.) 

Stbeet  Railroads — Accident  at  Crossino — Coktribdtory  Neolioence. 

Where  plaintiff's  Intestate  and  herself  were  crossing  parallel  tracks  of 
a  street  railway  on  a  dark,  rainy  night,  and,  seeing  a  car  approaching, 
looked  both  ways  for  other  cars,  and  then  crossed  behind  the  passing  car, 
BO  that  plaintiff's  Intestate,  being  In  advance,  was  struck  and  killed  by  a 
car  moving  rapidly  on  the  second  track,  he  was  not  guilty  of  contributory 
negligence,  as  a  matter  of  law. 

Van  Brunt,  P.  J.,  dissenting. 

Action  by  Jennie  Schwartzbaum,  as  administratrix  of  the  estate 
of  Moritz  Schwartzbaum,  deceased,  against  the  Third  Avenue  Bail- 
road  Company.  Motion  for  a  new  trial  on  exceptions  to  a  judgment 
dismissing  the  complaint  at  the  close  of  the  evidence  ordered  to  be 
heard  in  the  first  instance.    G-ranted. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  BUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Samuel  Greenbaum,  for  the  motion. 
Herbert  B.  limburger,  opposed. 

O'BRIEN,  J.  Upon  a  prior  appeal  (54  App.  Div.  164,  66  N.  Y. 
Supp.  367)  a  judgment  entered  on  the  dismissal  of  the  complaint  was 
reversed,  and  a  new  trial  ordered,  and  it  w^as  held  that  from  the 
evidence  it  could  not  be  said  as  matter  of  law  that  the  intestate 
was  guilty  of  contributory  negligence.  The  only  question,  there- 
fore, upon  this  appeal  is  whether,  upon  the  evidence  presented  at 
the  new  trial,  the  learned  trial  judge  was  right  in  his  view  that  the 
intestate  was,  as  matter  of  law,  guilty  of  contributory  negligence. 
We  say  that  it  is  the  only  question  because  we  do  not  understand 
that  either  upon  the  former  or  this  appeal  there  was  any  serious 
contention,  but  that  the  defendant's  negligence  was  a  question. for 
the  jury.  We  do  not  find  in  this  record,  upon  the  question  of  con- 
tributory negligence,  any  additional  evidence  which  would  change 
the  conclusion  at  which  we  arrived  when  the  case  was  last  before 
us.  Our  attention,  however,  is  called  by  the  defendant  to  the  testi-- 
mony  of  the  plaintiff  upon  the  new  trial  that  when  between  the 
tracks  she  and  her  husband  "looked  downtown,  to  see  if  there  came 
a  car  up,  because  we  wanted  to  go  across.  We  looked  from  down- 
town, downtown  and  uptown.  We  did  not  see  a  car  coming  from 
uptown  down,  nor  a  car  coming  from  downtown  up."  She  further 
stated  that  her  husband  was  ahead  of  her,  and  she  went  to'  step 
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on  the  track  to  follow  him,  when  the  car  came  op  in  front  of  her 
face,  "80  quick  and  unexpected, — bo  quick,"  and  she  jomped  back,  and 
beard  her  husband  scream;  that,  just  before  he  was  struck  by  the 
car,  the  flash  of  a  headlight  came  before  her;  that  she  went  around 
the  rear  of  the  car,  and  found  her  husband  lying  on  the  other  side. 
It  is  not  made  clearly  to  appear  just  when  plaintiff  looked,  for, 
though  she  says  "between  the  tracks,"  she  says  she  looked  uptown 
as  well  as  downtown  to  see  if  a  car  was  approaching,  for  which 
there  would  have  been  no  need  had  she  left  the  downtown  track. 
At  any  rate,  it  is  perfectly  apparent  that  she  was  keeping  an  out- 
look as  best  she  could,  and  that  her  husband  was  doing  the  same. 
As  upon  the  former  appeal,  it  again  appears  that  th«y  crossed  just 
after  the  downtown  car  had  passed,  which  would  hare  hindered  a  full 
view  of  the  uptown  track;  and  that  it  was  a  dark,  windy,  rainy 
night,  and  they  were  directly  under  the  elevateii  railroad.  It  is 
insisted  that  they  were  bound  to  see  the  headlight  of  the  uptown 
car,  but  this  would  not  apprise  them  of  how  far  away  it  was.  As 
no  signal  was  given,  they  were  not  presumed  to  know  that  the 
car  was  approaching,  and  was  within  a  dangerous  distance.  As 
said  in  Henavie  v.  Railroad  Co..  39  N.  E.  901,  by  the  court  of  ap 
peals,  in  an  opinion  not" yet  officially  reported: 

"Whether  the  decedent  was  conelnslvely  shown  to  have  been  guilty  of  con- 
tribntory  negligence  depends  upon  what  occurred  In  an  Instant  of  time. 
There  was  some  evidence  of  care  on  the  part  of  the  deceased,  beeanse  be 
looked  In  both  directions  when  he  started  to  cross  the  avenue  as  well  as  when 
he  was  half  way  to  the  nearest  track.  *  •  •  They  [the  jiiry]  could  also 
have  found  that,  if  he  saw  the  approaching  engine,  he  thought  it  was  staui- 
ing  still.  •  •  •  It  is  difficult  to  tell  in  the  nighttime,  when  the  track  Is 
level  and  straight  whether  the  headlight  on  an  engine  Is  approaching." 

The  same  is  true  of  the  headlight  on  a  street  car.  Nothing  pre- 
viously had  apprised  the  plaintiff's  intestate  of  the  approach  of  the 
car,  even  assuming  that  in  the  moment  he  looked  he  had  seen,  in 
the  darkness,  the  headlight.  That  the  car  came  up  suddenly  is  ap- 
parent from  the  testimony  that  it  came  "so  quick," — ^words  equiva- 
lent to  the  words  "like  lightning,"  used  by  the  same  witness  on 
the  former  trial.  Had  the  plaintiff  and  her  husband  looked,  there- 
fore, after  crossing  the  south-bound  track,  it  does  not  necessarily 
follow  that  they  must  have  known  of  danger,  nor  that  they  had 
time  to  avoid  the  accident,  'nie  distinction  between  this  case  and 
that  of  Biederman  v.  Railroad  Co.,  54  App.  Div.  294,  66  N.  Y.  Supp. 
594,  which  is  urged  upon  our  attention,  may  be  again  pointed  out 
by  referring  to  the  leading  facts,  namely,  that  in  the  Biederman 
Case  there  was  nothing  to  obstruct  the  vision  of  the  little  girl 
from  the  time  she  left  the  sidewalk  until  she  was  injured.  Nor  was 
there  evidence  that  she  looked.  It  also  appeared  that  her  head 
-was  covered  with,  and  nearly  inclosed  in,  a  shawl,  which  to  some 
extent  must  have  interfered  with,  if  it  did  not  seriously  impair, 
her  sense  of  hearing  and  sight,  and  thus  prevent  her  being  aware 
of  the  approaching  car  from  which  she  received  her  injuries.  In  the 
present  case  the  plaintiff  and  her  husband  had  their  view  obstructed, 
until  they  were  almost  upon  the  uptown  track,  because  of  the  sonth- 
bonifd  car,  which  had  just  passed.    Moreover,  the  night  was  dark 
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and  rainy,  and  tii«y  were  nDderaeath  the  elevated  «tructure;  and, 
though  the  plaintiff  aaya  they  proceeded  carefully,  looking  up  and 
down,  the  north-bound  car  came  upon  them  swiftly,  and  without 
warning,  killing  the  husband,  who  was  a  little  ahead,  and  nearly 
striking  the  plaintiff.  For  the  reason  that  the  law  of  the  case  is 
stated  in  the  former  opinion,  and  that,  in  our  view,  no  new  evidence 
to  change  the  result  has  been  adduced  on  the  new  trial,  we  think  that 
the  exceptions  shoukl  be  sustained,  and  the  motion  for  a  new  trial 
granted,  with  costs  to  plaintiff  to  abide  event 

HATCH,  J.,  co&CQtif  witii  (yBBIEN,  J. 

INGRAHAM,  J.    I  concnr  in  result,  as  this  case  is  controlled  by 
former  decisions. 

BXJMSEY,  J.,  concurs  with  INGRAHAM,  J. 

VAN  BRUlPr,  P.  J.,  dissents. 


COONNOR  T.  GREEN  et  aL 

(Snpreine  Oonrt,  Appellate  Division,  Second  Department    April  26,  1901.) 

1.  Contracts— Collateral  Agreements— Estoppel. 

Wliere  a  number  of  persons  signing  a  contract  Jointly  agreeing  to  pay 
for  the  conBtmctlon  ol  a  private  sewer  permit  tbe  contractor  to  construct 
tbe  sewer,  and  pay  blm  a  portion  of  tbe  contract  price,  tbey  cannot  defeat 
an  action  for  the  balance  due  by  showing  a  collateral  agreement  that  tbe 
contract  was  not  to  be  binding  until  signed  by  other  persons. 
a.  Death  op  Partt— Sobstitotion  of  Personal  RKPRBSKNTAxrvB — Dismissal 
OF  Complaint. 

Code  Civ.  Proc.  |  7B7,  providing  that  the  death  of  a  party  Jointly  liable 
on  a  contract  shall  not  discharge  his  estate,  but  that  the  court  may  make 
an  order  substituting  his  representative  as  party  defendant,  does  not 
authorize  the  dismissal  of  an  action  against  several  Joint  makers  of  a 
contract  on  the  death  of  one  of  the  defendants. 
8.  Parol  Evidence  to  Vart  Contract — Admissibilitt. 

Parol  evidence  Is  only  admissible  In  an  action  on  a  written  contract  to 
explain  the  meaning  of  technical  or  ambiguous  language,  and  not  to  vary 
the  contract  supply  omissions,  or  show  the  understanding  of  the  parties. 
Goodrich,  P.  J.,  dissenting. 

Appeal  from  special  term. 

Action  on  a  contract  by  George  M.  O'Connor  against  Hugh  Green 
and  others.  From  a  judgment  in  favor  of  plaintiff,  defendants  ap- 
peal.   Affirmed. 

Argued  before  GOODRICH.  P.  J.,  and  WOODWARD,  HHtSCH- 
BERG,  JENKg,  and  SEWELL,  JJ. 

Athelstan  Vaughan,  for  appellants. 
Edw.  J.  McGanney,  for  respondent. 

WOODWARD,  J.  It  appears  that  certain  residents  of  North 
William  street,  Astoria,  Long  Island,  city  of  Brooklyn,  organized  a 
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voluntaiy  aasociation  for  the  purpose  of  constructing  a  private  sewer 
along  that  thoroughfare,  of  which  the  appellant  Green  was  the  treas- 
urer. On  March  4,  1899,  the  plaintiff  made  a  proposition  in  writing 
to  the  property  owners  on  North  William  street,  in  which  he  pro- 
posed to  construct  the  desired  sewer  for  the  sum  of  f575.  This 
proposition  was  accepted  by  the  several  property  owners,  who  signed 
the  following  memorandbm  in  connection  with  the  proposition: 
"We,  the  undersigned,  hereby  agree  to  pay  for  the  above  sewer,  and 
accept  Geo.  M.  O'Connor's  bid,  five  hundred  and  seventy-five  dollars 
(?575)  in  the  same  ratio  per  ft."  Work  was  commenced  and  carried 
on  under  this  contract  to  completion;  the  association,  through  de- 
fendant Green,  paying  the  plaintiff  at  various  times  sums  of  money 
aggregating  1467.48,  which  left  a  balance  due,  on  the  completion  of 
the  work,  including  some  extras,  of  f  127.87.  From  a  judgment  for 
this  amount,  together  with  costs,  the  defendant  Green  appeals  to 
this  court. 

There  is  no  dispute  that  the  work  has  been  completed;  that  the 
plaintiff  haa  performed  his  part  of  the  contract  fully;  but  there  is . 
a  suggestion  that  there  was  some  collateral  understanding  that  the 
contract  was  not  to  become  effective  until  certain  other  parties, 
supposed  to  be  benefited  by  the  construction  of  this  sewer,  had 
signed  this  agreement.  Our  attention  is  directed  to  several  un- 
doubted authorities  in  support  of  the  proposition  that  a  collateral 
contract  may  be  established,  but  in  none  of  them  is  there  any  an- 
alogy to  the  present  case.  The  parties  who  signed  this  contract 
jointly  agreed  to  pay  for  this  sewer.  They  have  stood  by  and 
watched  the  contractor  at  his  work.  They  have  ratified  his  action 
by  paying  him  a  considerable  portion  of  his  claim  during  the  time 
that  he  was  putting  in  this  sewer,  and  they  cannot  now  be  heard 
to  say  that  the  contract  was  not  complete  because  it  was  not  signed 
by  all  of  the  people  whom  they  may  have  believed  should  have  signed 
the  same,  ^e  defendants  own  this  sewer.  They  are  in  a  position 
to  exact  compensation  for  the  use  of  the  same  whenever  the  parties 
supposed  to  be  benefited  make  connections,  and  it  would  be  more 
unjust  and  inequitable  to  deprive  the  contractor  of  the  price  of  his 
work  on  account  of  the  conduct  of  parties  who  were  not  involved 
in  the  contract. 

The  motion  of  the  defendants'  counsel  to  dismiss  the  complaint 
on  the  ground  that  it  shows  on  its  face  a  defect  of  parties  defend- 
ant was  properly  denied.  Mary  Kendrick,  one  of  the  original  signers 
of  the  contract,  died  before  this  action  was  commenced,  and  the 
contention  of  defendant  Green  is  that  a  failure  on  the  part  of  the 
plaintiff  to  make  her  rspresentative  a  party  to  the  action  is  a  defect 
of  parties  defendant,  and  that  it  was  error  to  refuse  to  dismiss  the 
complaint.  We  are  of  opinion  that  section  758  of  the  Code  of  Civil 
Procedure  does  not  contemplate  the  dismissal  of  the  complaint  upon 
motion,  but  that  the  defendant  might,  in  a  proper  case,  have  the 
legal  representative  of  the  deceased  person  brought  in  and  made  a 
party.  The  provision  of  the  Code  is  that,  "in  case  of  the  death  of 
one  of  two  or  more  plaintiffs,  or  one  of  two  or  more  defendants,  if 
the  entire  cause  of  action  survives  to  or  against  the  others,  the 
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action  may  proceed  in  fayor  of  or  against  the  survivors."  It  is  pro- 
vided, however, — evidently  for  the  benefit  of  those  in  the  position 
of  the  present  defendants, — that  "the  estate  of  a  person  or  party 
jointly  liable  upon  contract  with  others  shall  not  be  discharged  by 
his  death,  and  the  court  may  make  an  order  to  bring  in  the  proper 
representative  of  the  decedent,  when  it  is  necessary  so  to  do,  for  the 
proper  disposition  of  the  matter."  If  the  defendant  Oreen  desired 
that  the  representative  of  Mary  Eendrick  should  be  brought  in,  he 
might  have  made  the  motion,  and  a  refusal  to  grant  the  motion 
might  have  presented  a  question  for  the  consideration  of  this  court; 
but  a  motion  to  dismiss  the  complaint  was  not  in  order,  and  its 
denial  opens  no  question  for  review.  Bank  v.  Beard,  81  Hun,  184, 
194,  30  N.  Y.  Supp.  756,  762.  In  the  case  cited  the  court  held  that 
there  was  no  snpport  for  a  demurrer  on  the  ground  of  defect  of 
parties  where  a  party  who  had  been  originally  included  as  a  defend- 
ant was,  upon  his  death,  dropped  from  the  amended  complaint;  the 
court  remarking  that  "the  case  comes  within  the  provision  of  the 
statute  to  the  effect  that,  if  one  of  two  or  more  parties  to  an  action 
dies,  it  may  proceed  in  favor  of  or  against  the  survivors,  and  the 
court  may  make  an  order  to  bring  in  the  representatives  of  the  de- 
cedent." 

'  The  further  allegation  of  error  in  striking  out  testimony  relating 
to  the  clause  "in  the  same  ratio  per  ft."  is  equally  without  merit. 
The  object  of  the  testimony  was  clearly  to  vary  the  terms  of  the  con- 
tract, and  the  clause,  as  between  the  plaintiff  and  defendants,  had 
no  bearing  upon  the  question.  The  rules  of  evidence  exclude  oral 
testimony  with  reference  to  the  understanding  of  the  parties,  or  to 
supply  omissions,  and  permit  it  only  when  to  do  so  is  necessary 
to  explain  the  meaning  of  some  technical  or  ambiguous  language 
used.  It  will  not  permit  it  to  vary  the  terms  of  the  contract  itself 
bv  inserting  in  the  writing  what  is  not  there.  United  Press  v.  New 
York  Press  Co.,  164  N.  Y.  406,  410,  58  N.  E.  527,  and  authorities  cited. 

The  judgment  appealed  from  should  be  affirmed,  witfa  costs.  All 
concur,  except  GOODRICH,  P.  J.,  who  dissents. 


PLEITMANN  et  al.  ▼.  ASHLEY  et  al. 
(Supreme  Oonrt,  Appellate  Division,  First  Department    April  29,  1901.) 

1.  Pleading— Affirmative  Defense— Burden  op  Proof. 

Where  defendant  pleads  an  afflrmatire  defense  to  an  action  on  a  note, 
and  is  granted  the  right  to  open  and  close,  the  plaintiff  Is  entitled  to 
recover,  unless  such  alleged  defense  is  established. 

2.  Bills  and  Notes— Accommodation  Indobsemknt—LiIAbilitt— Failure  of 

CoNsiDKRATiON— Defense. 

Where  a  note  Is  given  as  the  purchase  price  of  a  claim  against  a  bank- 
rupt, warranted  to  be  a  subsisting  claim,  an  accommodation  indorser  on 
the  note  cannot  defend  an  action  thereon  on  the  ground  of  a  breach  of 
such  warranty  resulting  in  a  failure  of  consideration,  since  such  defense 
Is  personal  with  the  maker  of  the  note. 

Appeal  from  trial  term.  New  York  county. 
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Action  on  a  note  by  Ewald  Fleitmann  and  others  against  Eugene 
L.-  Ashley  and  others.  From  a  judgment  in  favor  of  the  phtintiffs 
rendered  on  a  directed  verdict,  defendants  appeal.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  EUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 

T.  W.  McArthur,  for  appellants. 
Charles  H.  Broas,  for  respondents. 

BUMSEY,  J.  This  action  was  brought  upon  a  promissory  note 
dated  January  16,  1960,  made  by  one  Russell  to  the  defendants 
James  A.  Holden  and  Eugene  L.  Ashley,  and  by  them  indoraed  and 
delivered  to  the  plaintiffs.  Russell,  although  a  nominal  defendant, 
was  not  served,  and  did  not  appear.  The  indorsers  alone  defend. 
Although  they  answer  separately,  the  defense  of  each  is  substan- 
tially the  same,  and  is  to  the  eflf<ect  that  the  note  was  given  in  pay- 
ment of  a  balance  of  account  due  to  the  plaintiffs  from  the  Glens 
Falls  Umbrella  Company,  which  was  sold  to  Rnssdl  upon  the  repre- 
sentation and  warranty  that  the  account  would  be  a  valid  and  sub- 
sisting claim  against  the  Glens  Falls  Umbrella  Company,  a  bankrupt, 
and  provable  and  allowable  as  sudi  in  said  bankruptcy  proceedings; 
that  at  the  time  of  the  delivery  of  the  note  the  account  was  assigned 
to  Russell  by  the  plaintiffs  by  a  writing  under  their  hands  and  seals, 
and  that  was  the  only  consideration  for  the  making  of  the  note.  The 
answers  then  allege  that  on  the  4th  of  January,  1900,  which  was 
before  the  making  of  the  note,  an  involuntary  proceeding  in  bank- 
ruptcy had  been  begun  against  the  Glens  Falls  Umbrella  Company; 
that  It  was  adjudged  a  bankrupt  on  the  l^h  of  February,  1900;  that 
Russell  endeavored  to  prove  the  claim  which  had  been  assigned  to 
him  against  the  estate,  but  the  account  was  objected  to  by  certain 
creditors  because  it  appeared  that  within  less  than  four  months  from 
the  time  the  proceedings  had  been  commenced  an  illegal  preference 
bad  been  received  by  the  plaintiffs,  in  that  a  part  payment  of  the 
<;laim  had  been  made  to  them  amounting  to  about  f  1,400.  This  ob- 
jection was  sustained  by  the  referee  in  bankruptcy,  he  holding  that 
the  account  was  not  provable  "thereby,"  as  was  alleged  in  the  an- 
swers, "leaving  said  note  whoHy  and  entirely  without  consideration." 
At  the  trial  the  defendants  claimed  and  were  awarded  the  affirmative 
of  the  issue.  It  necessarily  followed  that  the  plaintiffs  were  entitled 
to  recover  upon  the  note  unless  the  defendants  established  the  af- 
firmative defense  alleged  in  the  answers.  They  proved  the  assign- 
ment of  the  account  to  Russell;  that  the  Glens  Falls  Umbrella  oSn- 
pany  had  been  adjudged  a  bankrupt ;  that  the  assignee  had  attempted 
to  prove  the  account  as  a  claim  against  the  corporation,  and  that 
be  was  not  permitted  to  do  so  for  the  reason  that  the  assignors  had 
received  an  illegal  preference,  as  alleged  in  the  answers.  Various 
questions  were  asked,  the  answers  to  which  were  excluded.  It  is 
claimed  that,  if  the  evidence  thus  asked  for  had  been  admitted,  it 
would  have  tended  to  prove  the  making  to  Russell  by  the  plaintiffs 
of  the  representations  set  up  in  the  answers,  and  the  contract  of 
warranty  between  the  sellers  and  the  purchaser  of  the  account  to 
the  effect  mentioned  in  the  answers  of  the  defendants.    It  is  not 
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necessary,  in  the  view  we  have  taken  of  the  case,  to  consider  the 
question  whether  this  evidence  was  properly  excluded  or  not.  It 
may  be  conceded  for  these  purposes  tiiat,  if  the  evidence  had  been 
received,  it  would  have  proved  substantially  the  facts  alleged  in  the 
answers ;  but,  in  our  judgment,  those  facts,  if  they  had  been  proved, 
would  not  have  constituted  a  defense  on  the  part  of  tiie  indorsers 
against  tlie  note.  The  same  point  has  been  substantially  decided 
in  the  case  of  Gillespie  v.  Torrance,  25  N.  Y.  806.  In  that  case  the 
accommodation  indorser  of  a  promissory  note  had  been  sued  upon 
the  note.  The  note  had  been  given  as  the  purchase  price  of  certain 
goods.  The  indorser  set  up  a  breach  of  warranty  as  to  the  quality 
of  the  goods,  and  relied  apon  that  to  establish. in  his  own  behalf  a 
defense  of  a  failure  of  consideration.  It  will  be  seen,  therefore, 
that  the  precise  question  presented  there  is  presented  in  this  case. 
In  that  ca«e,  as  in  this,  there  was  no  counterclaim,  but  a  breach 
of  the  contract  of  warranty  between  the  purchaaer  of  the  chattels, 
who  was  the  maker  of  the  note,  and  the  seller,  who  was  the  holder 
of  the  note,  which  was  relied  upon  as  establishing  a  failure  of  the 
consideration  for  the  note  of  which  the  indorser  might  have  the 
benefit.  The  court  held  that  such  a  defense  was  personal  to  the 
purchaser,  the  maker  of  the  note,  and  that  it  could  not  be  relied 
upon  by  the  accommodation  indorser.  That  ease  has  been  uniformly 
followed  in  this  state.  In  Lasher  v.  Williamson,  55  N.  Y.  619,  the 
same  question  was  again  presented,  and  was  decided  the  same  way 
upon  tiie  authority  of  Gillespie  v.  Torrance.  In  the  case  of  Book- 
staver  v.  Jayne,  GO  N.  Y.  146,  the  action  was  upon  a  promissory 
note  against  an  indorser,  and  the  defendant  set  up  as  a  defense  that 
he  had  indorsed  it  as  security  for  a  debt  due  from  the  maker  to  the 
plaintiff  upon  an  agreement  of  the  latter  to  discontinue  a  suit 
brought  by  him  for  the  recovery  of  the  debt,  and  that  in  violation 
of  that  agreement  plaintiff  thereafter  proceeded  to  judgment  and 
execution,  and  caused  a  levy  to  be  made  upon  the  goods  of  the  maker, 
thereby  destroying  his  credit,  causing  his  failure,  and  depriving  him 
of  the  opportunity  of  eventually  paying  the  note.  It  was  held  that 
the  answer  set  up  a  good  defense,  but  the  holding  was  upon  the 
express  ground  that  the  contract  for  the  extension  of  time,  the 
breach  of  which  was  relied  upon  as  a  failure  of  consideration  of  the 
note,  was  made  by  the  plaintiff  with  the  indorser,  and  that  the  note 
was  given  for  the  specific  purpose  of  inducing  the  plaintiff  to  carry 
this  contract  into  effect.  The  case  of  Gillespie  v.  Torrance  was  dis- 
tinguished upon  the  ground  that  in  that  case  the  contract  was  not 
with  the  indorser,  but  was  an  independent  contract  of  warranty, 
and  that  no  one  but  the  purchaser  could  take  advantage  of  it.  In 
this  case,  as  in  Gillespie  v.  Torrance,  the  allegations  of  the  answers 
are  expressly  that  the  alleged  contract  was  made  between  the  plain- 
tiffs and  the  maker  of  the  note,  and  there  is  no  claim  or  sugges- 
tion that  the  indorsers  were  in  any  way  parties  to  it,  except  as  they 
became  liable  upon  the  note  because  they  indorsed  it  for  the  ac- 
commodation of  the  maker.  For  these  reasons  the  action  of  the 
court  below  was  correct,  and  the  judgment  must  be  afQrmed,  with 
costs.    All  concur. 
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(Snpreine  Court  Appellate  Division,  First  Department    April  28,  1901.) 

Stbbbt  Railroads— NsaLisENCB— Accident  while  Boabdino  Cab— Oonflict- 

INO  EviDEHCB. 

Plaintiff  testified  that  he  signaled  defendant's  car  to  stop,  and,  though 
be  did  not  see  the  driver  look  at  him,  the  car  slowed  down  nearly  to  a 
standstill,  so  that  he  took  hold  of  a  handle,  put  his  foot  on  the  step,  and 
attempted  to  board  It,  but  that  Just  as  he  did  so  the  conductor  gave  two 
short  blasts  of  his  whistle,  as  a  signal  to  go  ahead,  and  the  car  started 
With  a  Jerk,  throwing  him  on  the  track,  so  that  the  car  ran  over  his  leg. 
Six  witnesses  for  defendant  four  of  whom  were  disinterested,  testified 
that  the  car  on^  slowed  down  partially  for  a  crossing;  that  plaintiff 
tried  to  board  the  car  while  It  was  moving,  and  approached  it  from  a 
point  back  of  the  car,  out  of  the  range  of  vision  of  the  driver;  and  that 
the  conductor  did  not  give  the  signal  to  go  ahead,  but  blew  one  blast  to 
■top  the  car,  when  he  saw  plaintiff  fall.  Held  to  show,  as  a  matter  of 
law,  that  plaintiff's  injury  resulted  from  his  own  negligence,  so  that  the 
complaint  was  properly  dismissed  at  the  close  of  the  evidence. 

Ingraham  and  Rumsey,  JJ.,  dissenting. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Charles  Ebling  against  the  Second  Avenue  RaUroad 
Company.  From  a  judgment  dismissing  the  complaint  at  the  close 
of  the  trial,  plaintiff  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  BUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Charles  Steckler,  for  appellant 
Charles  F.  Brown,  for  respondent. 

O'BRIEN,  J.  We  think  that  the  dismissal  of  the  complaint  in  this 
case  should  be  affirmed,  upon  the  ground  that  the  preponderance  of 
evidence  is  that  the  plaintiff's  injury  was  the  result  of  his  own  act 
in  running  after  aiid  attempting  to  step  upon  the  car  while  it  was 
in  motion.  The  plaintiff  was  the  only  witness  in  his  own  behalf 
as  to  the  manner  in  which  the  accident  occurred,  and  he  was  op- 
posed and  contradicted  by  no  less  than  six  witnesses,  four  of  whom 
must  be  presumed  to  have  been  disinterested.  The  plaintifTs  ver- 
sion of  the  accident  is  that  he  was  standing  on  the  southwest  corner 
of  lOlst  street  and  2d  avenue  for  about  a  minute,  awaiting  a  south- 
bound car;  that  the  defendant's  open  horse  car  came  along,  and  when 
it  was  about  five  feet  above  the  north  crossing  he  threw  up  his  hands 
to  signal  the  driver  to  stop;  that  the  driver  was  looking  straight 
ahead,  but  at  that  moment  he  turned  the  brake  and  slowed  down 
the  car  bo  that  it  came  .nearly  to  a  standstill  at  the  south  cross- 
walk; that  he  did  not  at  any  time  see  the  driver  look  at  him;  that 
as  the  car  came  along  he  put  his  right  foot  on  the  sideboard  up  near 
the  front  of  the  car,  and  with  the  right  hand  took  hold  of  the  post 
or  handle;  that  he  heard  the  conductor  give  a  signal  to  start,  and 
then  the  driver  started  the  car  ahead  with  a  jerk,  and  he  was 
thrown  off  upon  his  back,  and  the  car  ran  over  his  leg.  He  denies 
that  at  any  time  he  told  any  one  that  the  accident  happened  through 
his  own  fault.    On  the  part  of  the  defendant,  the  driver  admits  that 
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he  slowed  down  the  car  as  he  came  to  and  crossed  101st  street,  hot 
avers  that  he  did  not  see  the  plaintiff  at  all,  and  the  plaintiff  had 
not  given  him  any  signal;  that  what  first  attracted  his  attention 
was  a  single  long  whistle  from  the  conductor,  and  he  had  received 
no  signal  to  start  ahead;  that  the  plaintiff,  after  the  accident,  said 
it  was  his  own  fault.  The  driver  forther  stated  that,  if  he  had  seen 
a  passenger  signal  from  the  sonth  side  of  the  street,  he  wonld  have 
put  on  the  brake.  The  conductor  says  that  he  was  on  the  west 
side  of  the  car  at  the  time,  and  first  saw  the  plaintiff  running  across 
the  street  diagonally  from  the  north  to  the  south  side;  that  he  did 
not  give  any  signal  to  start  the  car,  though  it  had  slowed  up  a 
little  going  across  the  street;  that  the  driver  was  "looking  out  and 
minding  his  bnsiness,"  and  it  was  a  rule  of  the  company  to  slow 
up  and  look  for  passengers  at  crossings;  that  there  was  no  jolt 
or  jerk  to  the  car,  bat  the  man  fell  while  he  was  attempting  to  get 
on,  and  the  car  ran  over  him,  and  thereafter  he  said  it  was  his  own 
fault.  Another  witness  testified  for  the  defendant  that  he  was  sit- 
ting at  the  window  of  his  room  on  the  second  story  of  the  house, 
at  the  southwest  comer  of  101st  street  and  2d  avenue,  and  saw  the 
plaintiff  run  towards  the  car  and  try  to  get  on  and  slip  and  fall; 
that  he  heard  but  one  whistle  blown,  and  the  car  did  not  jerk;  that 
the  plaintiff  thereafter  said  it  was  his  own  fault.  A  passenger  on 
the  car  testified  that  he  first  saw  the  plaintiff  near  the  south  cross- 
walk as  he  was  attempting  to  get  on,  and  he  fell  right  down,  and 
before  that  time  there  had  been  no  signal  given  by  the  conductor, 
and  the  car  did  not  jerk;  that  the  conductor  gave  the  signal  the 
moment  the  man  fell.  An  ex  police  ofllcer  testified  that  he  was  on 
duty  in  the  vicinity  at  the  time  of  the  accident,  and  saw  the  plaintiff 
after  the  accident,  and  he  said  that  it  was  his  own  fault.  Michael 
J.  Slattery  testified:  That  he  was  standing  on  the  west  side  of  the 
avenue,  facing  north,  watching  some  boys,  and  about  10  feet  south 
of  lOlst  street,  at  the  time  of  the  accident.  That  he  saw  the  car 
ooming  down,  and  "as  the  center  of  the  car  about  passed  me  the 
plaintiff  in  this  case  made  a  rush  right  across  at  the  north  side  of 
me,  and  ran  diagonally  across  the  street  to  jump  on  the  car,  and  as 
he  jumped  on  the  car  he  made  an, attempt  with  his  left  hand,  as  I 
should  say,  to  grasp  the  third  stanchion  from  the  forward  end  of  the 
car,  and  raise  his  left  foot  to  get  on  the  footboard,  and  by  so  doing 
he  slipped  and  fell.  •  •  •  i  heard  the  conductor  blow  the 
whistle, — a  long  whistle.  I  made  a  spring  across  the  street,  and 
raised  him  in  my  arms.  •  •  •  i  did  not  see  this  plaintiff,  before 
he  ran  out  towards  the  car,  give  any  signal  to  that  driver  of  any  kind. 
He  did  not  give  no  intimation  whatever,  but  ran  right  across  from 
my  side.  I  saw  him  when  he  left  the  sidewalk.  •  •  •  There  was 
no  signal  blown  to  start  that  car  while  that  car  was  passing  over 
101st  street  or  passing  me."  That  he  did  not  see  anything  on  the 
part  of  the  driver  to  have  the  car  go  unusually  slow,  though  he  was 
still  looking  north  as  the  car  reached  the  south  crossw^k.  That 
the  plaintiff  had  said  thereafter  that  it  was  his  own  fault.  Upon 
this  testimony,  I  think  that  the  complaint  should  have  been  dis- 
missed, for  the  reason  that  the  preponderance  of  evidence  shows 
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that  the  plaintiff  ran  from  a  point  back  of  the  car,  so  Hiat  he  was 
not  in  the  vision  of  the  driver,  and.  as  he  was  attempting  to  board 
the  car  while  it  was  in  motion,  fell,  not  from  a  starting  or  jerking 
of  the  ear,  bnt  because  he  slipped. 
The  jnd^ent  should  therefore  be  affirmed,  with  coata. 

VAN  BRUNT,  P.  J.,  and  HATCH,  J.,  concnr. 

IN6RAHAM,  J.  (dissenting).  The  only  question  presented  apon 
this  appeal  is  whether,  upon  the  whole  testimony,  there  was  evidence 
which  wonld  jnstify  a  finding  of  the  jsry  that  the  defendant  was  neg- 
ligent Ihe  plaintiff  testified  that  he  stood  on  the  south  cross- 
walk at  the  comer  of  101st  street  and  2i  avenue;  that  he  signaled 
a  car  going  sonth  to  stop;  that  after  he  made  thi£  signal  the  driver 
of  the  car  pnt  on  the  brake,  and  the  car,  which  was  an  open  one, 
almost  stoiq>ed  as  it  got  to  the  crosswalk  on  wliich  the  plaintiff 
stood;  that  it  was  then  going  very  slow,  and  the  plaintiff  put  his 
right  foot  on  the  side  step  of  the  car,  and  took  hold  of  a  stanchion 
to  get  on;  that  as  his  right  foot  was  on  the  car  he  hefu^  the  con- 
ductor give  a  signal,  and  then  the  car  started;  that  the  signal  con- 
sisted of  the  conductor's  blowing  a  whistle  twice;  that  this  signal 
was  given  two  or  three  seconds  before  the  plaintiff  felL  The  plaintiff 
then  rested,  and  the  defendant  called  the  driver  of  the  car,  who  tes- 
tified that  he  did  not  see  the  plaintiff;  that  as  the  car  crossed  101st 
street  he  reduced  the  speed  of  his  car  to  about  four  miles  an  hour; 
that  after  crossing  101st  street  there  was  a  long  whistle  from  the 
conductor,  which  means  to  stop  instantly;  that  before  that  he  had 
no  signal  from  the  conductor  between  the  north  side  of  101st  street 
and  the  place  where  he  stopped;  that  he  then  at  once  stopped  the 
car,  and,  looking  back,  saw  the  plaintiff  lying  with  his  leg  on  the 
rail;  that  one  long  whistle  is  the  signal  to  stop  the  car  at  once; 
and  that  two  whistles  is  the  signal  to  go  ahead.  The  conductor  of 
the  car  testified  that  he  first  saw  the  plaintiff  running  from  the 
north  side  of  the  street  to  the  south  crosswalk;  that  he  made  a 
grab  for  the  ear,  but  missed  it  and  fell;  that  the  conductor  then 
blew  a  whistle,  and  the  car  then  came  to  a  stop  in  about  10  feet. 
One  of  the  passengers  on  the  car  testified  that  there  was  no  whistle 
sounded  by  the  conductor  until  after  the  plaintiff  fell,  when  the  con- 
ductor sounded  a  long  whistle,  and  the  car  came  to  a  stop.  Upon 
croBs-extunination  this  witness  testified:  That  the  conductor  gave 
the  whistle  the  moment  the  man  fell.  "The  man  fell,  and  then  I 
heard  a  whistle  right  away.''  Another  witness,  who  was  in  the 
street,  testafled:  That  he  saw  the  plaintiff  run  forward  and  grab 
the  third  stanchion  from  the  forward  end  of  the  car,  and  raise  his 
leg  to  get  on  the  footboard,  and  in  doing  so  he  slipped  and  feU. 
"As  soon  as  he  gi'asped  onto  the  car,  I  heard  the  whistle  from  the 
conductor,"  and  the  car  stopped  in  about  10  feet.  That  the  only 
whistle  that  was  blown  was  the  long  whistle.  Upon  cross-examina- 
tion this  witness  testified: 

"When  he  iplalntiGT]  grabbed  this  stnncbloii  with  the  two  hands  and  tried 
to  gut  Ms  foot  on  th«  car,  the  conductor  blew  the  whiaUe  immedlabely. 
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The  moment  he  put  his  hands  on  the  stanchion,  I  heard  a  -whistle  giren  about 
that  time,  and  while  he  was  In  the  act  of  putting  out  his  band  I  heard  the 
conductor  hlow  a  whistle.  At  that  time  the  man  was  In  full  view  of  me; 
standing  up." 

The  court  dismissed  the  complaint  upon  the  ground  that  on  the 
whole  evidence  the  jury  would  not  be  justified  in  inferring  that 
this  driver  was  aware,  before  the  attempt- to  board  the  car  was 
made,  of  the  attempt  being  made,  and,  that  being  so,  that  there 
would  be  a  failure  of  evidence  as  to  the  negligence  of  the  defendant. 
If  upon  this  evidence  the  jury  would  not  hiave  been  justified  in  say- 
ing that  the  driver  saw  the  plaintiff's  signal,  or  had  knowledge  that 
he  desired  to  get  upon  the  car,  we  do  not  think  that  it  followed 
that  there  was  no  evidence  of  the  defendant's  negligence.  There 
was  evidence  of  two  distinct  conditions  at  the  time  of  the  accident. 
That  testified  to  by  the  driver  and  conductor  was  that  as  the  car 
approached  the  south  corner  of  101st  street  the  speed  was  slack- 
ened to  about  four  miles  an  hour,  when  the  plaintiff  rushed  for- 
ward towards  the  car  and  made  an  attempt  to  get  on  while  it  was 
moving,  and,  slipping,  fell  under  the  car  and  sustained  the  injury, 
and  that  it  was  only  after  the  plaintiff  attempted  to  get  upon  the 
ear  and  fell  that  the  conductor  signaled  the  driver,  by  one  long 
whistle,  to  stop  the  car.  If  this  was  the  condition  that  actually 
existed,  it  is  quite  plain  that  there  was  no  evidence  of  the  defend- 
ant's negligence,  but  that  the  accident  happened  solely  because  of 
the  negligent  act  of  the  plaintiff  in  attempting  to  board  a  moving 
car.  There  was,  however,  evidence  of  another  condition,  which  I 
think  the  jury  would  have  been  justified  in  finding  existed,  and  that 
is  that  the  plaintiff,  standing  on  the  southerly  crossing  of  101st 
street,  motioned  the  car  to  stop;  that  the  car  slowed  down,  and 
almost  came  to  a  stop  as  it  reached  the  crosswalk,  and  that  the 
plaintiff  attempted  then  to  get  on- the  car,  but  the  conductor  sig- 
naled the  car  to  go  ahead,  and  in  response  to  such  signal  the  brake 
was  let  off  and  the  car  started  forward;  and  that  the  starting  of 
the  car  caused  the  plaintiff  to  fall.  And,  if  this  condition  existed, 
there  was  then  evidence  from  which  the  jury  could  find  that  the 
defendant  was  guilty  of  negligence;  the  negligence  being  in  start- 
ing the  car  while  the  plaintiff  was  engaged  in  getting  aboard.  Un- 
doubtedly, if  the  plaintiff  had  attempted  to  get  aboard  this  moving 
car,  and  had  slipped  in  doing  so,  the  defendant  would  not  have  been 
responsible.  The  responsibility  of  the  defendant,  if  any,  would  arise 
because  of  the  fact  that  while  the  plaintiff  was  getting  on  the  car 
the  conductor  signaled  for  the  car  to  start,  and  that,  in  consequence 
of  the  starting  of  the  car  before  the  plaintiff  had  an  opportunity  to 
get  on  board,  the  accident  happened.  This  question  whether  or  not 
the  conductor  did  blow  the  whistle  which  was  a  signal  to  start 
the  car,  and  in  consequence  thereof  the  car  did  start,  should,  I  think, 
have  been  submitted  to  the  jury.  It  is  true  that  the  fact  that  two 
whistles  were  blown  before  the  plaintiff  fell  is  based  solely  upon 
the  testimony  of  the  plaintiff.  He  is  the  only  witness  who  testified 
that  two  whistles  were  blown.  There  was  testimony  by  a  witness 
called  by  the  defendant  that,  when  the  plaintiff  seized  hold  of  the 
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Biancuion,  ana  attemptea  to  get  on  tne  car,  tue  conauctor  imme- 
diatelj  blew  the  whistle,  and  tliat  was  before  the  plaintiff  fell.  The 
question  thus  resolved  itself  into  whether  or  not  at  this  time  when 
the  conductor  blew  the  whistle  there  was  one  blast  or  two,  as  one 
blast  would  be  a  signal  to  stop,  and  two  to  go  ahead.  The  defend- 
ant's witnesses  testified  that  but  one  blast  of  the  whistle  was  blown, 
and  that  the  car  did  not  start  ahead,  but  that  immediately  after 
the  whistle  was  blown  the  car  came  to  a  stop.  The  plaintiff,  on  the 
contrary,  testified  that  two  were  blown,  and  that  the  car  started 
ahead,  and  that  the  result  of  such  starting  was  to  throw  him  from 
the  car.  And  that  question,  I  think,  was  one  for  the  jury.  It  may 
be  said  that  the  evidence  preponderated  in  favor  of  the  defendant, 
but  I  do  not  think  that  there  was  such  a  decided  preponderance  as 
justified  the  court  in  dismissing  the  complaint  I  tiierefore  think 
that  the  judgment  should  be  reversed.  , 

BUMSEY,  J.,  concurs. 


JAMBS  V.  SIONELU 
(Supreme  Court,  Appellste  Dlvlsloh,  First  Department    April  20,  1901.) 

1.  Dbfault— FAiLnRB  to  Answer— Time— ExTsitsroN. 

Wb«:e  defendant  obtained  an  order  extending  the  time  to  answer,  and 
served  a  copy  of  tbe  same  on  plaintlfT's  attorney,  without  a  copy  of  the 
affidavits  on  which  the  order  was  granted,  but  plalntifTs  attorney  did  not 
return  the  order  or  give  notice  of  the  irregularity  for  several  days  after 
service,  when  he  served  notice  of  motion  for  Judgment  by  default  on  the 
ground  that  defendant's  time  to  answer  had  expired,  defendant  was  not 
In  default;  and  hence  It  was  not  error  to  set  aside  a  default  judgment  al- 
tered on  plaintiff's  motion,  and  allow  defendant  to  plead. 

i.  Bame — Imposition-  op  Terms— Appeal. 

Where  defendant  was  not  in  default  at  the  time  a  default  Judgment 
was  entered  against  him  on  plaintUTs  motion,  which  was  subsequently 
set  aside,  and  defendant  allowed  to  plead  on  terms,  plalntUTs  appeal 
from  such  order  on  the  ground  that  the  terms  were  Inadequate  could  not 
be  sustained,  since,  as  defendant  was  not  in  dtfault,  no  terms  should 
have  been  imposed. 

Appeal  from  special  term.  New  York  county. 

Action  by  Mary  James,  as  administratrix  of  the  estate  of  Charles 
F.  James,  against  John  V.  Signell.  From  an  order  granting  defend- 
ant's motion  to  open  a  default  judgment,  and  allowing  him  to  file 
an  answer  on  terms,  plaintiff  appeals.    Affirmed. 

See  69  N.  Y.  Supp.  680. 

Argued  before  VAN  BRUNT,  P.  J,  and  HATCH,  EXJMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Philip  Carpenter,  for  appellant. 
Nathan  Ottinger,  for  respondent. 

INGBAHAM,  J.  This  action  was  commenced  by  the  swrice  of 
the  summons  and  complaint  upon  the  22d  of  January,  1901,  and 
the  defendant's  time  to  appear  and  answer  expired  on  February  11, 


1901.  On  that  day  an  order  was  obtained  from  a  justice  of  the 
supreme  court  extending  the  time  to  answer  or  demur  20  days  from 
Febmaiy  11,  1901,  and  a  copy  of  the  order  was  served  upon  the 
plaintiflTs  attorney;  but  the  affldavits  upon  which  the  order  was 
granted  were  not  served  with  the  order.  The  plaintiff's  attorney, 
however,  retained  the  order,  not  returning  it  to  the  defendant's  at- 
torney, or  giving  any  notice  of  the  irregularity,  but  on  the  19th 
of  February  served  a  notice  of  motion,  returnable  on  February  28th, 
for  judgment.  On  February  26th  the  defendant's  attorney,  having 
discovered  that  the  affidavits  upon  which  the  order  extending  the 
time  to  answer  had  been  granted  had  not  been  served,  caused  a 
copy  of  such  affidavits  to  be  served  upon  the  plaintiff's  attorney; 
but  on  the  afternoon  of  that  day  the  plaintiff's  attorney  returned 
such  affidavits  with  a  notice  that  they  had  been  served  too  late,  that 
the  defendant's  time  to  plead  had  expired,  and  that  an  application 
for  judgment  upon  the  defendant's  default  had  been  made,  where- 
upon the  defendant  obtained  an  order  to  show  cause,  asking  that 
his  default,  if  any,  be  opened,  and  that  he  be  allowed  to  serve  such 
order  and  to  defend  the  action.  That  motion  was  granted  upon  the 
defendant  paying  the  accrued  costs  of  th^  action  and  |10  costs  of 
the  motion,  and  from  that  order  the  plaintiff  appeals. 

I  do  not  think  that  the  defendant  was  in  default.  An  order  having 
been  obtained  extending  his  time  to  answer,  upon  service  of  the 
order  the  defendant  would  not  be  in  default  until  the  time  within 
which  under  the  order  he  was  authorized  to  serve  the  answer  had 
expired.  A  failure  to  serve  the  affidavits  upon  which  that  order 
was  granted  was  a  mere  irregularity,  which  was  waived  by  not 
returning  the  order.  The  order  appealed  from,  however,  treated  the 
defendant  as  being  in  default,  end  opened  that  default  and  allowed 
the  plaintiff  to  answer;  but,  as  the  defendant  has  not  appealed  from 
that  order,  the  only  question  presented  is  whether  the  court  was 
justified  in  allowing  the  defendant  to  answer  upon  the  terms  im- 
posed. If  the  defendant  was  not  in  default,  it  is  quite  clear  that 
the  court  was  not  justified  in  imposing  any  terms,  and  an  appeal 
by  the  plaintiff  upon  the  ground  that  the  terms  imposed  were  in- 
sufficient must  fail. 

The  order  appealed  from  should  therefore  be  affirmed,  wifb.  |10 
costs  and  disbursements.    All  concur. 


BLOCK  V.  THIRD  AVE.  R.  00. 

(Supreme  Court  Appellate  Division,  First  Department    April  29,  1901.) 

Stbbbt  Railroads — Neolioence — Evidence — Compbtrnct. 

Where  plaintiff  sued  a  street-railroad  company  for  Injnrles  sustained 
by  belDg  thrown  from  a  car  by  the  conductor,  and  the  complaint  alleged 
that  the  Injuries  trere  cansed  by  the  negligence  of  the  defendant,  evi- 
dence on  the  part  of  plaintiff  which  showed  that  he  had  an  altercation 
with  the  conductor,  who  wUUully  pushed  plaintiff  off  the  car,  was  not 
open  to  objection,  Inasmuch  aa  It  constituted  the  transaction  by  reason 
of  which  plaintiff  claimed  that  defendant  was  guilty  of  negligence. 


Oode  CIv.  Proc.  f  723,  authorizes  a  court  to  amend  any  pleading  to  con- 
form to  the  facts  proved,  where  the  amendment  does  not  amount  to  a 
substantial  change  of  the  claim  or  defense.  Held,  that  where,  in  an  ac- 
tion against  a  street-railroad  company,  the  complaint  alleged  that  plaln- 
tlfTs  Injuries  were  caused  by  the  negligence  of  defendant's  servants,  aiid 
the  proof  showed  that  plaintlfT  got  Into  an  altercation  with  a  conductor, 
who  willfully  pushed  him  oft  the  car.  It  was  error  to  allow  the  complaint 
to  be  amended  so  as  to  conform  to  the  proof,  since  such  an  amendment 
was  a  change  of  the  scope  of  the  action. 

Appeal  from  trial  term,  New  York  connty. 

Action  by  William  Block  against  the  Third  Aveniae  Railroad  Com- 
pany. From  a  judgment  in  favor  of  jdaintiff,  and  from  an  order 
denying  a  new  trial,  defendant  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  McLAUGH- 
Lm,  PATTERSON,  .and  O'BRIEN,  JJ. 

Eugene  Treadwell,  for  appellant. 
Charles  P.  Cowles,  for  respondent. 

RUMSEY,  J.  The  plaintiff  in  this  action  alleges  that  the  injury 
to  the  plaintiff  was  caused  "by  reason  of  the  cardessness,  negli- 
gence, and  neglect  of  the  defendant,  its  servants  or  agents."  There 
was  no  proof  of  any  mismanagement  of  the  car,  or  of  any  negligent 
performance  by  a  servant  of  the  defendant  of  any  act  which  it  was 
its  duty  to  do  in  transporting  the  plaintiff  on  the  car.  The  undis- 
puted evidence  was  that  the  plaintiff  had  an  altercation  with  the 
conductor;  that  he  tried  to  pull  the  bell  to  stop  the  car,  when  the 
conductor  willfully  and  of  his  own  malice  pushed  him  off  the  car. 
The  evidence  was  given  without  objection,  but,  as  it  constituted  the 
very  transaction  by  reason  of  which  the  plaintiff  claimed  that  the 
defendant  was  guilty  of  negligence,  no  objection  could  have  been 
successfully  interposed  to  it. 

At  the  close  of  the  plaintiff's  case  a  motion  was  made  to  dismiss 
the  complaint  because  no  negligence  of  the  defendant  was  proved, 
but  that  the  undisputed  facts  showed  that  the  plaintiff's  injury  was 
caused  by  an  assault  of  the  defendant's  conductor  upon  the  plaintiff, 
— an  act  entirely  outside  of  his  duties,  and  which,  under  the  circum- 
stances, although  it  was  a  breach  of  any  duty  defendant  owed  to 
plaintiff,  did  not  constitute  negligence  on  its  part.  The  court  in- 
dicated its  intention  to  hold  that,  upon  the  facts  proved,  the  plain- 
tiff could  not  recover  under  the  allegations  of  the  complaint;  and 
thereupon  a  motion  was  made  by  the  plaintiff  to  amend  the  com- 
plaint by  making  the  pleading  conform  to  the  facts  proved,  which 
was  granted  by  the  court  over  the  defendant's  objection.  The 
amendment  of  the  complaint  in  this  respect  is  the  diief  error  al- 
leged by  the  appellant  for  the  reversal  of  this  judgment.  There  is 
no  inherent  x>ower  in  a  court  to  amend  pleadings  upon  a  trial.  All 
its  authority  in  that  regard  is  derived  from  section  723  of  the  Code 
of  Civil  Procedure,  by  which  the  court  is  permitted,  upon  the  trial, 
in  furtherance  of  justice,  to  amend  any  pleading,  where  the  amend- 
ment does  not  change  substantially  the  claim  or  defense,  by  conform- 
ing the  pleading  to  the  facts  proved.    Unless  this  act  c^  the  court 


■can  be  sustained  under  the  authority  given  in  that  portion  of  the  sec- 
tion quoted  above,  the  ruling  complained  of  was  error.  There  can 
be  no  doubt  of  the  rule  that  the  power  of  the  court,  within  this 
section,  is  limited  to  an  amendment  which  does  not  change  substan- 
tially the  claim  made  in  the  complaint.  Southwick  v.  Bank,  84  N.  Y. 
420-429;  Dexter  v.  Ivins,  133  N.  Y.  551-557,  80  N.  E.  594;  Zoller 
V.  Kellogg,  66  Hun,  194,  21  N.  Y.  Supp.  226.  If  the  facts  proved 
liad  constituted  merely  an  immaterial  variance  from  those  alleged  in 
the  complaint,  no  exception  could  have  been  taken  to  what  was 
-done,  but  the  change  in  the  complaint  went  further  than  to  correct 
an  immaterial  variance.  The  scope  of  the  original  allegation  in  the 
complaint  was  that,  simply,  of  a  negligent  act  on  the  part  of  one 
of  the  defendant's  servants.  That  meant  simply  that,  in  the  per- 
formance of  the  duty  towards  its  passengers  which  It  must  devolve 
apon  its  servants,  the  defendant  had  failed;  but,  as  proved,  the  act 
was  not  a  failure  to  perform  a  duty  which  the  defendant  had  placed 
opon  its  servants,  but  a  willful  and  unnecessary  act  done  by  a  serv- 
ant entirely  outside  of  the  duty  with  which  tibe  defendant  had  in- 
trusted him,  and  one  which  the  defendant  had  no  reason  to  believe 
a.  servant  would  be  guilty  of,  and  which  it  was  absolutely  impossible 
for  the  defendant  to  prevent.  This  was  an  entire  change  in  the 
scope  of  the  action.  The  duty  which  the  defendant  failed  to  per- 
form, as  made  out  by  the  proof,  and  for  which,  if  at  all,  the  defend- 
ant was  liable  to  the  plaintiff,  was  an  entirely  different  duty  from 
that  which  was  alleged  in  the  complaint 

The  court,  therefore,  had  no  authority  to  amend  the  pleading  in 
the  way  in  which  it  did;  and  for  that  reason  the  exception  taken 
to  the  ruling  was  correct,  and  the  judgment  and  order  must  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide 
the  event.    All  concur. 


BARKER  V.  TOWN  OF  FLOYD. 
(Supreme  Oourt  Appellate  Division,  Fourth  Department    April  80,  1901.) 

i.  Towns— Authority  to  Kbuct  Hall. 

Laws  1865,  c.  380,  authorizing  the  town  of  Floyd  to  erect  a  town  hall, 
and  to  make  provision  for  Its  payment  'was  an  act  to  provide  for  a  pres- 
ent necessity,  and  did  not  authorize  a  purcbase  to  be  made  of  a  town  hall 
under  the  provisions  of  such  act  33  years  later. 

'X  Same — Kbfeal  uf  Statdtb. 

Laws  1880,  c.  568,  known  as  the  "Town  Law,"  and  authorizing,  among 
other  things,  the  erection  of  town  halls,  was  designed  to  prescribe  a  gen- 
eral rule  uniform  throughout  the  state,  and  repealed  by  implication  any 
former  general  or  special  act  in  relation  thereto,  even  though  the  acts 
were  not  repugnant 

Appeal  from  special  term,  Oneida  county. 

Action  by  Irving  C.  Barker  against  the  town  of  Floyd.  From  a 
judgment  dismissing  the  complaint  (66  N.  Y.  Supp.  216),  plaintiff 
appeals.    Affirmed. 

Argued  before  ADAMS,  P.  J.,  and  McLEKNAN,  SPRING,  WIL- 
HAMS,  and  LAUGHLTN,  JJ. 
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P.  F.  Searle,  for  appellant. 
Josiah  Perry,  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  to  recover  f  500  pnrsnant  to  a 
land  contract  made  on  the  10th  day  of  November,  1898,  between 
plaintiff  and  the  members  of  the  board  of  town  auditors  of  the  town 
of  Floyd,  as  such,  whereby  plaintiff  agreed  to  sell  and  convey  to 
them  a  parcel  of  land  in  said  town  for  the  consideration  of  (500, 
Plaintiff  tendered  full  performance  of  the  contract  on  his  part,  and 
performance  was  refused  on  the  part  of  said  board  upon  the  ground 
that  the  contract  was  illegal  and  void.  The  only  basis  for  the  con- 
tract was  a  resolution  adopted  viva  voce  by  the  electors  present 
at  12:15  o'clock  at  the  annual  town  meeting  held  on  the  Ist  day  of 
March,  1898,  as  follows: 

"Wbeieaa,  it  1>  necessary  to  have  a  town  hall  In  the  town  of  Floyd  for  the 
porpose  of  holding  elections  and  town  meetings  and  transacting  other  town 
business,  and  as  the  town  board  have  the  option  of  purchasing  the  property 
which  we  now  occupy,  and  also  the  shed  on  the  same  premises,  be  It  re- 
solved, that  the  town  board  purchase  this  property  for  a  town  house  at  s 
sum  not  exceeding  five  hundred  dollars." 

And  the  following  resolution,  adopted  at  a  meeting  of  the  town 
board  on  the  3d  day  of  March,  1898: 

"The  town  board  purchase  of  M.  J.  Barker  his  store  or  building  now  oocn- 
pled  as  town  hall  for  the  sum  of  five  hundred  dollars  ($500),  said  building  to 
be 'occupied  as  a  town  house.  Motion  carried  that  BuperrlBor  and  town  cleric 
Issue  certificates  to  the  amount  of  five  hundred  dollars  ($500),  payable  to  M. 
J.  Barker,  the  first  day  of  Feb.,  '99,  said  certificates  to  be  held  by  J.  N.  Jacobs 
and  B.  J.  Pepper,  committee,  until  a  warranty  deed  Is  delivered  to  them  by 
M.  .T.  Barker.  Motion  carried  that  the  key  of  the  town  hall  be  left  bx  pos- 
session of  the  town  clerk,  and  that  Justices  of  the  peace  shall  have  the  use  of 
said  hall  in  private  practice,  each  Justice  to  furnish  his  own  fuel" 

These  proceedings  did  not  conform  to  the  requirements  of  sec- 
tion 190  of  the  town  law  (chapter  569,  Laws  1890),  but  it  is  con- 
tended that  they  were  authorized  by  chapter  360  of  the  Laws  of 
1865,  which  is  a  special  act,  and  reads  as  follows: 

"An  act  to  auth<»Ize  the  town  board  of  the  town  of  Floyd,  in  the  coanty  of 

Oneida,  to  erect  a  town  hall,  and  to  make  provision  for  the  payment  thereof. 

"Passed  April  10,  1865;   three-fifths  being  present. 

"The  people  of  the  state  of  New  Tork,  represented  in  senate  and  assembly, 
do  enact  as  follows: 

"Section  1.  The  town  board  of  the  town  of  Floyd,  In  the  county  of  Oneida, 
are  hereby  authorized  to  construct  for  the  use  of  said  towu,  at  such  place 
therein  as  will  best  subserve  the  convenience  of  the  Inhabitants  thereof,  s 
town  hall,  at  an  expense  not  to  exceed  the  sum  of  two  thousand  dollars. 

"Sec.  2.  The  said  board  are  hereby  empowered  to  borrow,  upon  the  credit 
of  said  town,  the  sum  of  two  thousand  dollars,  and  to  raise  the  same,  by  gen- 
eral tax,  at  the  same  time  and  In  the  same  manner  as  the  next  general  tax 
of  said  town  Is  Imposed  and  collected,  and  the  said  sum,  when  collected,  shall 
be  paid  to  and  applied  by  the  said  board  in  payment  of  the  Indebtedness 
created  by  virtue  of  this  law. 

"Sec.  8.  This  act  shall  take  effect  immediately." 

At  the  time  of  the  enactment  of  this  special  law  there  was  in  force 
a  general  law  applicable  to  the  subject.  Chapter  197,  Laws  1847. 
The  general  law  authorized  the  electors  of  any  town  in  which  there 
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shall  not  be  a  town  honse  at  any  annual  town  meeting  to  vote  a  sum 
of  monej  "not  exceeding  in  number  of  dollars  twice  the  number  of 
electors  in  said  town"  for  the  purpose  of  purchasing  a  site  for  and 
the  boilding  of  a  town  house,  provided  a  notice  of  such  intended 
action  shall  have  been  posted  in  five  public  places  in  the  town  not 
less  than  10  or  more  than  15  dajs  preceding  such  meeting.  The 
purpose  of  this  special  act  must  have  been  either  to  authorize  the 
outlay  of  a  larger  sum  for  the  contemplated  purchase  of  a  site  and 
town  house  than  could  be  expended  under  the  general  act,  or  to  au- 
thorize a  purchase  after  the  town  meeting  of  that  year  and  before 
the  next  meeting  would  be  held.  In  either  case  it  was  to  provide 
for  a  present  necessity,  and  not  for  a  purchase  to  be  made  ^  years 
later.  There  was  no  attempt  to  exercise  the  authority  conferred 
by  this  act  until  1898,  as  stated.  The  town  law  was  prepared  by 
the  commissioners  of  statutory  revision,  and  transmitted  to  the  legis- 
lature in  1890,  and  enacted,  as  thus  drafted,  at  the  session  held  that 
year.  3  Senate  Documents  of  1890,  p.  933.  The  revisors'  note  ac- 
companying their  draft  of  this  law  showed  very  clearly  that  it  was 
their  design  to  provide  one  general  uniform  system  of  town  laws  for 
all  the  towns  of  the  state.    They  say  in  part: 

"Out  town  laws  should  be  plain,  ■nnlform,  and  consistent.  That  they  are 
not  so  Is  apparent  The  provisions  of  the  Revised  Statutes  mentioned  were 
presumably  fairly  adapted  to  conditions  existing  at  the  time  of  their  adoption. 
That  It  is  no  matter  of  surprise  that  subsequent  changes  in  those  conditions 
required  corresponding  changes  In  the  laws  subsequently  passed.  The  pres- 
ent objectionable  features  of  these  statutes  are  obvious  In  their  result,  aud 
consist  In  the  fact  that  the  additional  and  amendatory  acts  did  not  harmon- 
ize with  the  then  existing  laws  ailected  by  them,  and  that  such  existing  laws 
were  not  repealed,  or  made  to  conform  with  the  additional  and  amendatory 
acts.  The  outcome  Is  a  body  of  conflicting  and  inconsistent  statutes.  [Page 
939.]  •  •  •  The  bill  drafted  Is  not  an  attempt  to  Introduce  new  or  untried 
theories,  but  to  simplify  and  harmonize  existing  laws  In  accordance  with  the 
latest  expressions  of  legislative  Intent,  to  exclude  what  Is  useless  and  supply 
obrlouB  omissions,  without  affecting  or  impairing  substantial  rights.  The 
principal  changes  consist  In  the  adaption  and  application,  where  practicable, 
of  uniform  and  simplified  methods  in  town  matters,  in  accordance  with  estab- 
lished and  approved  systems  of  procedure  In  analogous  cases.    [Page  030.]" 

Prior  to  the  enactment  of  the  town  law,  the  amount  of  money  au- 
thorized to  be  expended  for  the  purchase  of  a  site  and  the  construc- 
tion of  a  town  house,  under  chapter  197  of  the  Laws  of  1847,  had 
been  increased  to  four  times  the  number  of  dollars  that  there  were 
electors  in  the  town.  Chapter  135,  Laws  1889.  Section  190  of  the 
town  law,  as  originally  enacted,  followed,  in  this  respect,  the  gen- 
eral law  of  1847  as  thus  amended  in  1889,  but  it  required  the  vote 
of  the  electors  to  be  by  ballot,  and  provided  that  the  question  might 
be  voted  upon  at  a  special  town  meeting  duly  called,  as  well  as  at 
the  annual  town  meeting.  An  amendment  thereto,  made  by  chapter 
531  of  the  Laws  of  1899,  removed  all  limitation  as  to  the  amount 
to  be  expended  for  such  purposes,  and  provides  that  the  matter  may 
be  considered  at  a  biennial  town  meeting  (annual  town  meetings 
having  been  abolished)  or  at  a  special  town  meeting  lawfully  caUed. 
Section  32  of  the  town  law,  as  amended  by  chapter  481  of  the  Laws 
of  1897.  provides  that  notice  of  an  application  to  have  such  a  proposi- 
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tion  voted  upon  shall  be  filed  with  a  town  clerk  at  least  20  days  be- 
fore the  town  meeting,  and  requires  the  town  clerk  to  give  10  days" 
public  notice  of  the  proposed  submission  of  such  question.  We  think 
it  manifest,  therefore,  that  the  town  law  was  designed  to  prescribe 
a  general  rule  uniform  throughout  the  state  with  reference  to  ex- 
pending money  for  the  purchase  of  sites  and  the  erection  of  town 
halls,  and  that  there  no  longer  remains  any  necessity  for  the  exist- 
ence of  the  special  act  of  1 865.  It  is  now  a  well-settled  role  of  stat- 
utoi7  construction  that  a  general  statute  covering  the  same  sabject- 
matter,  and  containing  new  provisions,  and  manifestly  designed  by 
the  legislature  to  embrace  the  entire  law  upon  the  sabject,  operates 
to  repeal  by  implication  a  former  general  or  special  statute,  even 
though  the  two  are  not  repugnant  People  t.  City  of  Brooklyn,  69 
N.  Y.  605;  People  v.  Westchester  Co.  Sup'rs,  73  N.  Y.  173;  Heck- 
mann  v.  Pinkney,  81  N.  Y,  211;  People  v.  Gold  &  Stock  Tel.  Co.. 
98  N.  Y.  67;  People  v,  Jaehne,  103  N.  Y.  182,  193,  8  N.  E.  374;  In  re 
New  York  Inst,  for  Instruction  of  Deaf  and  Dumb,  121  N.  Y.  234, 
24  N.  E.  378;  Cromwell  v.  MacLean,  123  N.  Y.  474,  25  N.  E.  932: 
McDermott  v.  Railroad  Co.,  85  Hun,  422,  32  N.  Y.  Supp.  884;  Bram- 
ston  V.  Mayor,  etc.,  6  El.  &  Bl.  246;  Bartlet  v.  King,  12  Mass.  537. 
It  follows,  therefore,  that  the  contract  upon  which  this  suit  is  based 
was  void,  and  the  judgment  appealed  from  should  be  a£Brmed,  with 
costs.    All  concur. 


SMITH  T.  LEHIGH  VAL.  H.  CO. 
(Supreme  Conrt,  Appellate  Diylslon,  Fourth  Department    April  30.  1901.) 

L  RaiiiROAds— Crossing— Collision— SocicDiNo  Whistle— Nkoltoekcb. 

Plaintiff's  Intestate  and  three  daughters  were  sitting  on  the  back  seat 
of  a  closed  carriage,  and  her  hushand  and  two  sons  occupied  the  front 
seat,  as  they  approached  a  railroad  crossing  on  a  winter  night,  about  mid- 
night. The  lady  occupants  of  the  carriage  had  wraps  about  their  necks 
and  heads,  and  the  men  had  their  overcoat  collars  turned  up.  All  of  the 
occupants  were  killed  by  a  west-bound  train  except  plaintiff  and  one  son. 
both  of  whom  testified  that  they  looked  and  listened  for  the  train  before 
crossing,  but  heard  no  whistle  or  bell,  and  were  driving  on  a  walk  antil 
within  16  feet  of  the  track,  when  the  team  started  to  trot  There  was  a 
strong  wind  blowing  from  the  west  and  the  air  was  filled  with  sleet  and 
dirt.  The  train  crew  testified  that  the  whistle  was  sounded  and  that  the 
bell  wag  rung,  but  another  witness  testified  that  no  signals  were  given, 
and  the  operator  at  the  station  testified  that  though  the  bell  was  rung  the 
whistle  was  not  sounded.  Held,  that  a  verdict  in  favor  of  plaintiff  would 
not  be  disturbed  on  the  ground  that  the  evidence  showed  no  negllgeno^ 
on  the  part  of  defendant. 

Si,  Same— Contributorv  Negmoekck. 

The  occupants  of  the  carriage  were  not  guilty  of  contributory  negli- 
gence as  a  matter  of  law. 

S.  Same— Damages— ExcEssivESBSs. 

Where  plalntlCTs  intestate,  a  woman  49  years  of  age  and  in  good  health, 
was  killed  through  defendant's  negligence,  and  she  left  a  husband  -IS 
years  of  age,  and  two  sons  21  and  18,  respectively,  a  verdict  of  $10.00<) 
was  excessive,  and  the  judgment  should  be  reversed,  onless  plaintiff 
stipulated  to  reduce  it  to  $7,000. 

Adams,  P.  J.,  and  Mclennan,  JJ..  dissenting. 
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Appeal  from  trial  term,  Ontario  county. 

Action  by  Porter  D.  Smith,  as  administrator  of  the  goods,  chat- 
tels, and  mortgages  of  Anna  Smith,  deceased,  against  the  Lehigh 
Valley  Railroad  Company.  iProm  a  judgment  in  favor  of  plaintiff, 
and  from  an  order  denying  a  new  trial,  defendant  appeals.    Modiffed. 

Plaintiff  and  son  testified  tbat  thejr  listened  ae  they  approached  the  crossing; 
where  the  accident  occurred,  and  heard  no  whistle  or  bell.  T.,  who  lived 
about  900  feet  distant,  was  out  of  doors,  and  saw  the  train,  but  heard  no  bell 
or  whistle.  The  operator  at  the  station  heard  no  whistle,  but  testified  tbat 
the  bell  was  ringing  as  the  train  passed  the  station,  which  was  a  short  dis- 
tance below  the  crossing.  The  crew  of  the  colliding  train  testified  that  the 
signals  were  given. 

Argued  before  ADAMS,  P.  J.,  and  McLEKNAN,  SPRENQ,  WIL- 
LIAMS,  and  LAUGHLIN,  JJ. 

Martin  Carey,  for  appellant. 
Thomas  Raines,  for  respondent. 

WnUAMS,  J.  The  judgment  and  order  appealed  from  should  be 
affirmed,  with  costs.  The  action  was  brought  to  recover  damages 
resulting  from  the  death  of  plaintiff's  intestate,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant.  The  death  resulted  from 
a  crossing  accident  at  Farmington  station,  about  25  miles  from 
Rochester,  N.  Y.,  in  the  open  country,  the  highway  crossing  the 
railroad  tracks  nearly  at  right  angles.  The  accident  occurred  about 
midnight,  February  24,  1900.  The  carriage  in  which  the  intestate 
was  riding,  when  struck  by  the  defendant's  train,  was  a  covered  two- 
seated  one.  The  intestate  and  her  three  daughters  were  on  the  back 
seat,  and  her  husband  and  two  sons  were  on  the  front  seat.  One 
of  the  sons  was  driving  the  team.  The  intestate,  her  three  daugh- 
ters, and  one  son  were  killed  in  the  accident.  The  husband  and 
the  son  who  was  driving  alone  survived.  The  night  was  cold.  It 
was  not  snowing,  but  the  wind  was  strong,  blowing  nearly  in  the 
face  of  the  driver  of  the  team,  and  carrying  with  it  snow  and  dirt. 
The  train  was  a  fast  one,  and  traveling,  at  the  time  of  the  accident, 
about  60  miles  an  hour.  In  a  clear  day,  a  train,  and  in  a  still  night 
the  headlight  of  a  train,  could  be  seen  when  the  train  was  a  long 
way  from  the  crossing,  by  a  traveler  along  the  highway,  as  he  ap- 
proached the  crossing.  There  was  the  usual  conflict  in  the  evi- 
dence as  to  the  ringing  of  the  bell  and  the  sounding  of  the  whistle 
upon  the  engine  as  it  approached  the  crossing;  the  plaintiff's  evi- 
dence tending  to  show  that  the  bell  was  not  rung  nor  the  whistle 
sounded,  and  the  defendant's  evidence  that  the  bell  was  rung  and 
the  whistle  sounded.  The  ground  of  negligence  submitted  to  the 
jury  was  the  failure  to  give  these  signals.  We  have  .considered  the 
v'vidence  carefully  upon  this  subject,  and  conclude  that,  under  well- 
settled  principles  of  law,  we  should  not  disturb  the  finding  of  the 
jury  that  the  defendant  was  negligent  in  the  matter  of  signals,  and 
that  such  negligence  caused  the  death  of  the  intestate. 

The  question  of  the  absence  of  contributory  negligence  is  one  of 
more  diflBculty.  We  are  often  impressed,  in  examining  these  cross- 
ing accident  cases,  that  the  accident  ought  not  to  occur  if  the  trav- 
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ders  in  the  highway  would  exercise  fairly  the  care  in  apiwoaching 
croBsinga  which  the  law  requires.  The  court  of  i^peals,  howeyer, 
in  its  declBions,  leaves  little  foe  this  court  to  do  in  reviewing  this 
question  in  crossing  cases.  In  the  present  case,  these  people  ap- 
proached this  crossing  more  or  less  bundled  about  their  heads  and 
necks.  They  knew  l£ere  was  a  train  due  to  pass  about  the  time, 
and  they  had  not  heard  it  go  by.  They  allowed  their  team  to  walk 
until  near  the  track,  and  in  a  position  where  they  ought  to  haTe 
seen  or  heard  the  train  which  was  approaching,  and  so  near  that  in 
a  few  second^  it  struck  them.  Evidently  they  did  not  see  the  train, 
because  they  started  the  team  upon  a  trot  to  cross  the  track,  and 
before  they  had  fully  crossed  the  train  struck  them.  It  is  difficult 
to  see  how  this  accident  could  have  occurred  but  for  the  want  of 
proper  care  on  the  part  of  the  father  and  the  son  who  was  driving. 
If  the  night  had  been  still,  no  wind  blowing,  no  snow  or  dirt  in  the 
air,  they  must  have  seen  the  headlight  of  the  train,  if  they  had 
looked,  and  heard  the  rumble  of  the  train,  if  not  the  bell  or  whistle, 
if  they  had  listened,  in  time  to  have  kept  off  the  tracks  until  the 
train  had  passed  by.  The  law  required  them  to  bring  their  nunds 
to  consider  the  fact  that  a  railroad  crossing  was  there,  and  to  exer- 
cise their  faculties  of  seeing  and  hearing,  with  a  view  to  learning 
whether  a  train  was  coming,  and  avoiding  accident  and  collision  at 
the  crossing.  If  the  night  was  dark,  and  the  wind  was  blowing 
hard,  carrying  snow  and  dirt  with  it,  so  as  to  make  it  difficult  to 
see  or  hear  a  train  if  one  was  approaching,  the  duty  of  care  was  so 
much  the  greater.  These  people  did  not  stop  their  team,  so  that 
they  could  look  and  listen,  more  carefully.  If  they  had  done  so,  it 
seems  as  though  the  accident  would  have  been  avoided.  But  we 
can  hardly  say,  as  a  matter  of  law,  that  they  should  have  stopped 
their  team.  It  was  a  question  for  the  jury,  under  all  the  circum- 
stances surrounding  these  people,  whether  the  exercise  of  ordinary 
care  and  prudence,  which  the  law  imposed  upon  them,  required  them 
to  stop  their  team.  The  father  and  son  were  witnesses  on  the  trial, 
and  testified  as  to  the  care  exercised  by  them,  and  as  to  the  extent 
to  which  they  exercised  their  senses  of  hearing  and  seeing,  and 
they  and  others  testified  as  to  the  kind  of  night  and  weather  which 
was  about  them,  and  then  the  whole  question  as  to  the  absence  of 
contributory  negligence  was  submitted  to  the  jury,  under  a  charge 
very  carefully  stating  the  principles  of  law  that  should  govern  the 
jury  in  deciding  this  issue,  and  the  jury  found  in  favor  of  the  plain- 
tiff. We  think,  under  the  decisions  of  the  court  of  appeals,  this 
court  cannot  disturb  their  conclusion. 

The  court  in  the  body  of  the  charge  was  not  specific  as  to  the 
rules  relating  to  the  deceased's  negligence,  but  seemed  to  convey 
the  idea  that,  if  either  the  deceased  or  the  son  who  was  driving  was 
negligent,  the  plaintiff  could  not  recover.  In  answer  to  defendant's 
request  at  the  close  of  the  charge,  the  court  told  the  jury  distinctly 
that  if  the  driver  was  negligent  the  plaintiff  could  not  recover.  The 
defendant  could  not  complain  of  this  instruction.  It  was  very  likely 
more  favorable  to  the  defendant  than  strictly  it  should  have  been. 
There  were  exceptions  taken  by  the  defendant  to  the  charge  itself 


Digitized  by 


Google 


Sup.   Ct.)  KEESE  T.  WALWOBTH.  111& 

and  to  the  disposition  of  requests  made  at  its  close.  We  think  none 
of  these  exceptions  were  well  taken.  There  were  also  some  excep- 
tions to  the  admission  and  rejection  of  evidence,  but  none  of  these 
present  reversible  error. 

It  seems  to  us  that  the  verdict  was  excessive,  and  that  the  amount 
of  damages  should  be  reduced  to  f 7,000.  The  deceased  was  49  jear» 
old.  She  left  a  husband  48  years  old,  and  two  sons,  21  and  18  years 
of  age,  respectively,  who  are  entitled  to  share  the  verdict.  Under 
the  circnm{itances,  we  feel  intpelled,  by  virtue  of  the  power  given 
as  of  supervising  the  verdicts  of  juries  as  to  the  amount  of  damages, 
to  grant  a  new  trial  unless  the  plaintiff  stipulates  to  reduce  the  ver- 
dict to  yr.ooo. 

We  are  therefore  of  opinion  that  the  judgment  and  order  appealed 
from  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  event,  unless  the  plaintiff  stipulates  to  reduce  the 
verdict  to  f  7,000,  in  which  case  the  judgment  is  so  modified,  and  as 
so  modified  be  affirmed,  without  costs  of  this  appeal  to  either  party. 
All  concur,  except  ADAMS,  P.  J.,  who  does  not  concur  in  reduction  of 
the  verdict,  and  McLEKNAN,  J.,  who  dissents. 


KBESE  v.  WALWORTH  et  al 
(Supreme  Cdart,  Appellate  Dlrlslon,  Fonrtb  Department.    April  SO,  1901.) 

1.  Fritoloos  Plbadiro— Answer. 

Code  Civ.  Proc.  {  B37,  provides  that  If  an  answer  Is  frivolous  the  party 

,  prejudiced  thereby  may  apply  to  the  court,  on  notice  to  the  adverse  party, 
^'^-ior  a  Judgment  thereon.  Defendant  averred  In  his  answer  that  the  note 
and  mortgage  In  suit  bad  not  been  assigned  to  plaintiff,  and  that  certain 
payments  which  he  had  made  had  not  been  credited.  Held,  that  It  was, 
error  to  strike  out  part  of  the  answer  as  frivolous,  and  to  direct  Judgment 
for  plaintiff,  since  such  relief  can  be  given  only  when  the  whole  answer 
is  frivolous,  and  the  averment  as  to  assignment  and  payments  denied 
material  allegations  of  the  complaint. 

&  Same— Sham  Anhwek. 

Code  Civ.  Froc.  §  538,  provides  that  a  sham  answer  may  be  stricken  out 
by  the  court  on  motion.  An  answer  in  a  foreclosure  suit  averred  that 
payments  had  been  made  by  the  mortgagor  which  were  not  credited,  and 
that  the  note  and  mortgage  had  not  been  assigned  to  plaintiff,  as  alleged 
in  the  complaint  Plaintiff  admitted  that  the  payments  were  made  as- 
averred  In  the  answer,  but  denied  the  amount  which  should  be  credited 
on  the  mortgage.  Held,  that  it  was  error  to  strike  out  the  answer  as 
sham  and  to  direct  Judgment  for  plaintiff,  since  the  averments  as  to  pay- 
ment were  admitted. 

8.  IXFORMATIOir  AND   BbLIEF. 

Code  Civ.  Proc.  t  500,  provides  that  an  answer  mnst  contain  a  general 
or  specific  denial  of  each  material  allegation  of  the  complaint,  or  of  any 
knowledge  or  Information  thereof  sufficient  to  form  a  belief.  Defendant 
denied  knowledge  and  information  sufficient  to  form  a  belief  that  the 
note  and  mortgage  in  suit  had  been  assigned  to  plaintiff.  Held  that.  In 
the  absence  of  evidence  that  defendant  at  the  time  of  making  the  denial 
had  any  knowledge  on  the  subject  it  was  error  to  strike  out  the  answer 
as  sham. 

Appeal  from  special  term,  Oneida  county. 
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Action  by  John  H.  Reese  against  Edward  H.  Walworth  and  an- 
other, impleaded  with  Patrick  H.  Grogan  and  others.  From  an  order 
striking  ont  a  part  of  defendant's  answer  as  sham  and  frivolons, 
and  directing  judgment  for  plaintiff,  defendant  appei^ls.    Reversed. 

Plaintiif  admitted  that  defendant  had  made  the  payments  averred 
in  his  answer,  but  denied  the  amount  which  should  be  credited  on 
the  mortgage  in  suit.  

Argued  before  ADAMS,  P.  J.,  and  McLEXNAN,  SPKDfQ,  WIL- 
LIAMS, and  LAUGHMN,  JJ. 

E.  0.  Worden,  for  appellant. 
A.  F.  Sayles,  for  respondent. 

WILLIAMS,  J.  The  order  appealed  from  shoold  be  reversed,  witfa 
f  10  costs  and  disbursements.  The  ground  stated  in  the  order  for 
striking  ont  a  portion  of  the  answer  as  sham  or  frivolous  is  qoite 
indefinite.  The  relief  on  account  of  a  frivolous  answer  is  an  ap- 
I^ication  for  judgment,  nnder  section  637,  Code  Civ.  Proc.  The  court, 
however,  can  afford  this  relief  only  where  the  whole  answer  la  friv- 
olous; the  theory  being  that  there  is  in  effect  no  answer  at  all,  and 
therefore  the  plaintiff  iSiould  have  judgment  as  for  failure  to  answer. 
There  is  no  provision  for  striking  out  an  answer,  or  any  part  there- 
of, as  frivolous.  Clearly,  the  order  appealed  from  cannot  be  sus- 
tained as  directing  judgment  on  account  of  a  frivolous  answer.  Tlie 
answer  denied  material  allegations  of  the  complaint,  and  alleged  pay- 
ments other  than  those  stated  and  allowed  by  the  comidaint.  Such 
■an  answer  cannot  be  regarded  as  frivolous.  A  sham  answer  or  de- 
fense may  be  stricken  out  by  the  court,  upon  motion,  under  section 
538,  Code  Civ.  Proc.  A  sham  answer  is  a  false  answer.  The  answer 
here  denied,  in  the  form  provided  by  the  Code  of  Civil  Procedure. 
that  the  bond  and  mortgage  in  suit  had  been  assigned  to  the  respond- 
ent, and  it  alleged  paynients  other  than  those  stated  and  allowed  by 
the  complaint.  The  order  was  made  upon  the  basis  that  the  allega- 
tion as  to  payments  was  true,  and  therefore  the  answer  in  that  re- 
spect was  not  sham  or  false.  The  denial  as  to  the  transfer  of  the 
bond  and  mortgage  to  the  respondent  was  a  denial  of  knowledge  or 
information  sufficient  to  form  a  belief.  Such  a  denial  was  proper, 
under  section  500  of  the  Code  of  Civil  Procedure,  and  there  is  noth- 
ing in  the  record  to  show  that  the  appellant  when  he  made  such  de- 
nial had  any  knowledge  or  information  on  the  subject,  or  that  the 
allegation  was  in  any  way  sham  or  false.  It  may  well  be  that  such 
transfer  had  in  fact  been  made.  The  proof  given  on  the  motion  very 
satisfactorily  showed  the  respondent  was  the  owner  of  the  bond  and 
mortgage  when  the  action  was  commenced,  but  the  falsity  of  the  de- 
nial in  the  answer  was  not  thereby  established.  The  remedy  afford- 
ed by  this  order  was  unauthorized.  The  case  should  have  been  tried 
on  the  pleadings,  and  determined  in  the  ordinary  way. 

The  order  must  be  reversed,  with  f  10  costs  and  disbursanents.    All 
'Concur. 
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ADAMS  y.  METROPOLITAN  ST.  RT.  CO. 
(Supreme  Court,  Appellate  DItIbIou,  First  Department    April  29,  1901.) 

1.  Street  Railway— Injdkt  to  Child  Platino  in  Street — Etidencb. 

i:^alntitr,  an  Infant  2  years  and  3  months  old,  was  playing  In  a  street 
In  which  defendant  operated  a  horse  railway,  and,  on  being  neglected  by 
ber  brother,  a  boy  of  9  years,  whom  plaintiff's  mother  had  left  In  chaiKe 
of  ber,  plaintiff  went  on  the  track,  and  stumbled  and  fell.  As  she  ■was- 
getting  up,  a  horse  drawing  one  of  defendant's  cars  struck  and  injured 
ber.  When  she  fell  the  car  was  about  20  feet  from  ber,  and  waa  going 
rapidly.  PlaintitTs  witnesses  testified  that  the  driver  was  looking  to  one 
side,  and  that  by  reason  thereof  be  did  not  see  the  child  until  the  horse 
struck  her;  and  he  testified  that  he  could  stop  the  car  within  six  or  seven 
feet,  and  did  stop  it  within  that  distance  after  the  accident.  Held,  that 
such  facts  were  sufficient  to  establish  defendant's  negligence,  warranting 
a  verdict  for  plaintiff. 
i.  Same — Imputed  Nkgi.igknce — QuESTioir  for  Jury. 

Where  a  cbUd  not  sui  juris  was  Injured  by  being  struck  by  a  street  car 
In  consequence  of  the  neglect  of  her  brother,  a  boy  9  years  old,  whom 
the  mother  had  griven  charge  of  the  child,  the  question  whether  the 
mother  was  guilty  of  negligence  In  permitting  the  boy  to  take  charge  of 
the  child  on  the  street  was  for  the  Jury. 

Van  Brunt,  P.  J.,  dissenting. 

Appeal  from  trial  term,  New  York  coimty. 

Action  by  Marion  Adams,  bj  Thomas  F.  Adams,  guardian  ad  litem^ 
against  the  Metropolitan  Street-Railway  Company.  From  a  judg- 
ment in  favor  of  plaintiff,  and  from  an  order  denying  a  new  trial, 
defendant  appeals.    AfiSrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  BUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Charles  F.  Brown,  for  appellant. 
Herman  Gottlieb,  for  respondent 

BUMSEY,  J.  Ilie  plaintiff  is  an  infant  who  on  the  17th  of 
Jane,  1898,  was  2  years  and  3  months  of  age.  She  lived  with  her  par- 
ents on  Oliver  street,  through  which  ran  a  line  of  the  defendant's- 
cars,  drawn  by  horses.  About  6  o'clock  in  the  evening  of  that  day 
the  mother,  who  had  charge  of  the  children,  sent  her  son,  9  years  old, 
to  take  the  plaintiff  out  to  the  street  and  look  after  her.  The  boy 
took  his  sister  downstairs,  and  left  her  sitting  on  the  steps,  and  then 
went  to  play  with  some  other  boys.  He  looked  at  her  from  time  to 
time,  but  finally  neglected  her  for  a  short  time,  during  which  she  went 
out  on  the  car  track  and  was  knocked  down  by  the  horse  of  a  pass- 
ing car  and  was  seriously  injured.  AH  these  facts  are  not  disputed. 
The  only  disputed  question  is  as  to  how  she  came  to  be  under  the 
horse's  feet.  The  plaintiff's  testimony  tended  to  show  that  the  lit- 
tle girl  attempted  to  cross  the  track,  and  while  she  was  between  the 
rails  on  which  the  car  was  approaching  she  stumbled  and  fell,  and 
as  she  was  getting  to  her  feet  the  horse  hit  her  with  his  fore  leg  and 
knocked  her  down.  It  appeared  that  when  she  fell  the  horse  was 
about  20  feet  from  her.  The  evidence  tended  to  show  that  the  car 
was  going  rapidly,  but  at  just  what  rate  of  speed  does  not  appear. 
The  plaintiff's  witnesses  testified  that  the  driver  of  the  car  was  not 
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looking  to  the  front,  but  ofF  to  one  side,  and  that  for  that  reason  he 
did  not  see  the  child  on  the  track  until  the  horse  waa  upon  her.  It 
appeared  from  the  evidence  of  the  driver  that  he  coold  stop  the  car 
within  6  or  7  feet,  and  he  testified  that  he  did  actnally  stop  it  within 
that  distance  after  the  accident.  The  evidence  of  the  defendant 
tended  to  show  a  different  version  of  the  accident,  but  it  is  not  nec- 
essary to  consider  it,  because  the  jurj  might  have  found,  as  they  did, 
that  the  plaintifPs  story  was  true.  Upon  the  facts  testified  to  by  the 
plaintiffs  witnesses,  there  can  be  no  doubt  ibat  the  jury  would  have 
been  justified  in  finding  that  the  driver  of  the  car  was  not  paying  at- 
tention to  the  track  in  front  of  hun,  and  that  if  he  had  been  doing 
so  he  could  have  seen  the  child  in  time  to  prevent  the  accident.  This 
was  sufilcient  to  establish  the  negligence  of  the  defendant.  The  ver- 
dict was  clearly  not  against  the  weight  of  the  evidence,  but  there  was 
quite  BufQcient  to  sustain  it. 

Upon  the  question  of  contributory  negligence  the  verdict  of  the 
Jury  must  be  accepted  as  final.  The  child  was  not  sui  juris,  and  the 
only  question  to  be  considered  by  the  jury  was  whether  the  mother 
in  charge  of  it  was  guilty  of  negligence  in  permitting  the  9  year  old 
boy  to  take  care  of  the  child  upon  the  street.  That  question  was 
properly  submitted  to  the  jury,  as  was  conceded  by  the  defendant, 
because  no  exception  was  taken  to  the  charge. 

Upon  the  whole  case,  we  can  see  no  reason  for  interfering  with  the 
decision  of  the  court  below,  and  the  judgment  and  order  must  be  af- 
firmed, with  costs.  All  concur,  except  VAN  BRUNT,  P.  J.,  who  dis- 
sents. 


BOHOLLB  et  al.  v.  METROPOLITAN  Mi.  RT.  00.  et  aL 

(Supreme  Court,  Appellate  DMslon,  First  Department    April  29,  1901.) 

lasBT  Ain>  AiB— Obstrdction  of— Right— Action  Aoainbt  Eletated  Road— 

PaRTIBS  PliAINTIFK. 

Where  property  was  sold  pending  an  action  hj  the  owner  against  an 
elevated  railway  company  for  obstructing  the  owner's  right  to  light  and 
air  In  the  use  of  the  property,  and  to  enjoin  a  continuance  of  the  ob- 
Btmctlon,  the  grantees  were  not  entitled  to  be  made  co-plaintiffs  In  the 
action,  since  their  presence  was  unnecessary  to  protect  any  of  their  inter- 
ests. 

Ingrabam,  J.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Action  by  William  SchoIIe  and  another  against  the  Metropolitan 
Elevated  Railway  Company  and  another  for  obstructing  plaintiffs' 
right  to  light  and  air  in  the  use  of  certain  property.  From  an  order 
directing  grantees  of  the  property  pendente  lite  to  be  made  co-plain- 
tifCs,  defendants  appeal.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J,  and  HATCH,  BUMSET, 
0T3BIEN,  and  INGRAHAM,  JJ. 

Alfred  A.  Wheat,  for  appellants. 
W.  O.  Peckham,  for  respondents. 
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HATCH,  J.  This  action  was  commenced  on  January  14,  1892,  by 
William  Scholle,  Jacob  Scholle,  and  Martin  Herman,  who  alleged  own- 
erBhip  in  common  of  abutting  property,  against  the  elevated  railroad 
companies,  for  an  injunction  and  damages.  On  February  24,  1894, 
the  premises  were  sold  to  W.  H.  H.  Hull  and  K,  Eugene  Bunnell. 
On  July  10,  1900,  an  action  was  brought  in  this  court  by  said  Hull . 
and  Bunnell  against  the  Manhattan  Railway  Company  for  an  injunc- 
tion and  damages  with  respect  to  the  same  property,  which  action  is 
now  at  issue  and  upon  the  calendar  for  trial.  In  September,  1900,  a 
motion  was  made  to  Fevive  this  action,  and  substitute  in  place  of 
Jacob  Scholle  his  personal  representatives,  alleging  that  said  Scholle 
died  in  June,  1897,  seised  and  possessed  of  an  undivided  interest  in 
the  properly.  This  motion  did  not  disclose  that  the  property  had 
been  sold  and  conveyed  since  the  bringing  of  the  action,  and,  the 
plaintiffs  being  clearly  entitled  to  the  relief  asked  for,  no  opposition 
was  made  and  the  motion  was  granted.  Thereafter  a  supplemental 
complaint  was  served,  alleging  the  facts  as  to  the  death  of  Scholle  as 
set  forth  in  the  motion,  and  before  the  defendant's  time  to  answer  the 
same  had  expired  the  papers  in  this  motion  were  served,  wherein  it  is 
alleged  that  the  premises  were  sold  to  Hull  and  Bunnell  in  1894,  by 
reason  of  which  fact  it  is  desired  to  make  them  parties  to  this  ac- 
tion. As  the  case  stood  at  the  time  the  motion  was  made,  the  only 
interest  which  the  plaintiffs  had  in  the  action  was  a  claim  for  the 
past  damages  accrued  prior  to  February  24, 1894.  The  case  of  Flam- 
mer  v.  Bailway  Co.,  56  App.  Div.  183,  67  N.  Y.  Supp.  617,  is  decisive 
of  every  question  presented  by  this  record.  The  order  appealed  from 
cannot  stand  if  adherence  is  to  be  had  to  the  rule  announced  in  that 
case.  No  new  expression  or  determination  has  been  given  by  the  court 
of  appeals  since  the  decision  in  the  Flammer  Case,  and  the  expres- 
sion made  use  of  by  the  court  of  appeals  in  deciding  the  case  of 
Koehler  v.  Railroad  Co.,  159  N.  T.  218,  53  N.  E.  1114,  was  considered 
by  this  court,  and  construed  as  being  no  authority  for  granting  the 
present  order.  So  far  as  this  question  is  concerned,  based  upon  the 
facts  appearing  in  the  record  in  this  case,  the  decision  in  the  Flam- 
mer Case  is  conclusive. 

The  order  should  therefore  be  reversed,  with  |10  costs  and  dis- 
bursements, and  the  motion  denied,  with  |10  costs.  All  concur,  ex- 
cept INGRAHAM,  J.,  who  dissents. 

INGBAHAM,  J.  I  dissent.  This  action  was  commenced  in  Jan- 
nary,  1892,  and  was  at  issue  in  February,  1892,  and  since  that  time 
the  plaintiffs  have  been  waiting  to  try  the  case,  but  the  same  has  not 
been  tried  on  account  of  the  condition  of  the  calendar  and  the  refusal 
of  the  courts  of  New  York  to  try  these  cases.  In  the  meantime  the 
plaintiffs  have  sold  the  property,  and  the  purchaser  asks  to  be  made  a 
party  plaintiff  in  this  action,  so  that  all  the  questions  involved  can 
be  disposed  of  in  one  action.  In  the  case  of  Koehler  v.  Railroad  Co., 
159  N.  Y.  218,  53  N.  E,  1114,  in  delivering  the  opinion  of  the  court 
Judge  Bartlett,  in  speaking  of  the  proprie^  of  making  a  purchaser  of 
premises  a  party  in  a  similar  case  to  the  one  under  consideration, 
says: 
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"Tbere  are  several  reasons  why  this  practice  should  be  permitted  under 
the  circumstances  disclosed  in  this  case.  The  presence  of  the  present  owner 
as  a  plaintiff  preserves  the  equitable  features  of  the  case,  and  permits  the 
court,  sitting  In  equity,  to  retain  Its  jurisdiction;  It  also  recognizes  the  rule 
that  multiplicity  of  suits  should  be  avoided.  It  is  well  known  that  these  ele- 
vated railroad  suits  in  the  city  of  New  Yorlt  are  placed  upon  a  special  calendar, 
and  there  is  great  delay  in  reaching  them.  It  would  be  a  hardship  If  the 
-owners  of  real  estate  in  these  suits  should  be  prohibited  from  alienation  dur- 
ing their  pendency.  •  *  •  We,  therefore,  hold  that  when  a  plainticr,  in 
the  ordinary  equity  suit  against  an  elevated  railroad  company,  conveys  the 
property  affected,  pending  the  litigation,  he  may  make  a  timely  motion,  on 
notice  to  the  defendant,  for  an  order  bringing  In  his  grantee  as  an  additional 
plaintiff,  or  defendant  if  be  refuses  to  be  a  plaintiff,  and,  with  the  record  so 
amended,  the  case  can  proceed  to  a  trial  of  all  the  issues  on  the  equity  side 
of  the  court" 

This  clear  intimation  of  the  views  of  the  court  of  appeals,  and  the 
obvious  injustice  in  the  court's  refusing  to  try  the  case  of  a  property 
owner  against  an  elevated  railroad  company,  not  only  jostifles,  but 
requires,  the  court  in  such  a  case  to  grant  an  order  allowing  the  pur- 
chaser of  the  property  to  be  brought  in,  and  thus  have  all  the  ques- 
tions regarding  this  particular  property  disposed  of  in  one  action. 
I  think,  therefore,  that  the  order  should  be  affirmed. 


PEOPLE  V.  PARE. 
(Supreme  Court  Appellate  Division,  First  Department    ApM  29,  1901.) 

AOULTERATBD  FoOD— HEALTH  LAW— VlOT,ATION— EviDBKCE. 

Public  Health  Law,  |  41,  forbids  the  manufacture  and  sale  of  adulter- 
ated beverages,  and  the  sale  of  any  inferior  or  cheaper  substance  in 
imitation  of,  or  under  the  name  of,  another  article.  Defendant  sold  a 
mixture  of  48  per  cent  sugar,  35  per  cent,  tartaric  acid,  12  per  cent 
citric  acid,  and  6  per  cent  the  oil  of  lemon  as  "Eiffel  Tower  Lemon- 
ade." On  the  box  were  pictures  of  lemons,  and  each  box  contained  a 
circular,  which  stated  that  38,000,000  lemons  were  used  last  year  in  manu- 
facturing Eiffel  Tower  Lemonade,  and  that  it  was  manufactured  Xiy  con- 
centrating the  lemons  in  the  orchards  where  they  were  grown.  D^end- 
ant  testified  that  the  oil  of  lemon  was  made  from  the  lemon  rlndL  and 
that  52,000,000  lemons  were  used  in  the  last  year  in  manufacturing  such 
lemonade.  Tartaric  acid  is  much  cheaper  than  lemon  Juice.  Beld,  that 
the  evidence  was  sufficient  to  sustain  a  verdict  finding  defendant  suilty 
of  selling  an  inferior  article  as  lemonade. 

Appeal  from  trial  term,  New  York  county. 

Action  by  the  people  of  the  state  of  New  York  against  William 
Park  to  recover  a  penalty  for  a  violation  of  the  public  health  law. 
From  a  judgment  in  favor  of  plaintiff,  and  from  an  order  denying  a 
new  trial,  defendant  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  BUMSEY, 
O'BfilEN,  and  ENGRAHAM,  JJ. 

Julius  M.  Mayer,  for  appellant. 
Joseph  N.  Tattle,  for  the  People. 

O'BRIEN,  J.  This  action  was  brought  to  recover  a  penalty,  parso- 
ant  to  secti<Hi  41  of  the  public  health  law,  for  a  violation  of  subdivi- 
sions 2  and  4  thereof,  on  the  ground  "that  the  defendant,  on  or  about 
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the  20th  day  of  July,  1900,  did  have,  oflPer  for  sale,  and  sell,  at  15  Jay 
street,  ♦  •  •  a  quantity  of  food  or  beverage  under  the  name  of 
'Eiffel  Tower  Lemonade,'  which  food  or  beverage  contained  no  lemon 
juice,  and  in  which  food  or  beverage  inferior  and  cheaper  Bubstances 
had  been  wholly  substituted  for  the  juice  of  lemons,  and  which  food 
or  beverage  was  an  imitation  of  .lemonade,  and  was  sold  under  the 
name  of  lemonade."  Section  41  of  the  health  law,  forbidding  the  man- 
ufacture and  sale  of  adulterated  food  (including  beverage),  states,  in 
BUbdivisions  2  and  4,  that  adulteration  exists  "if  any  inferior  or  cheap- 
er substance  or  substances  have  been  substituted  wholly  or  in  part 
for  the  article,"  or  "if  it  be  in  imitation  or  be  sold  under  the  name  of 
another  article." 

It  is  conceded  that  on  the  20th  day  of  July,  1900,  the  defendant 
sold,  at  15  Jay  street,  an  article  known  as  "Eiffel  Tower  Lemonadei"; 
and  we  have  in  evidence  an  advertising  circular  respecting  such  prep- 
aration, and  also  one  of  the  marked  boxes  in  which  it  was  sold.  The 
article  purchased,  it  appears,  was  a  dry  granulated  mixture  of  a  yel- 
lowish color.  Both  the  box  and  the  circular  bear  pictures  of  cnt 
lemons,  and  upon  the  circular  are  the  words: 

"88  MlllioDs  of  Messina  Lemons  (the  finest  lemons  the  world  producea) 
were  nsed  last  year  In  the  manufacture  of  Eiffel  Tower  Lemonade.  It  Is  by 
concentrating  the  lemons  In  the  orchards  where  they  are  grown  that  the 
BniTel  Tower  Lemonade  can  be  supplied  at  this  remarkable  price  10  pints 
for  10c.  The  Medical  Magazine  says:  The  simplicity  of  this  preparation  is 
Its  great  recommendation.  In  a  very  short  period  of  time,  and  with  a  mini- 
mum of  trouble,  we  have  before  us  a  delicious  drink  for  summer  use.  A 
lemonade  as  refreshing  and  pleasant  to  the  most  critical  taste,  and  as  harm- 
less, as  it  is  possible  to  obtain.  We  can  cordially  commend  it  to  the  notice 
of  the  medical  profeesion,  as  well  as  to  the  general  public." 

These  latter  words  appear  also  upon  the  box,  which  further  says, 
''Directions  must  be  followed  to  make  a  perfect  lemonade;"  which 
directions  are:  "Place  the  contents  of  this  bottle  in  a  jug;  add  }  lb. 
granulated  sugar;  pour  over  the  whole  1  pint  of  boiling  water;  stir 
till  dissolved;  when  cold  it  is  ready  for  use.  This  will  make  syrup 
for  10  pints."  The  plaintiff's  chemist  testified  that  the  preparation — 
which  he  purchased  in  the  rear  of  the  defendant's  store,  and  not  at 
the  soda  fountain — contained,  according  to  his  analysis,  about  49  per 
cent,  of  tartaric  acid,  44  per  cent,  of  cane  sugar,  5  per  cent,  oil  of 
lemon  and  coloring  matter,  and  2  per  cent,  of  water;  that  tartaric 
acid  is  a  vegetable  acid,  obtained  from  the  grape,  and  that  the  oil  of 
lemon,  which  was  the  only  product  of  the  lemon  found,  comes  from  the 
yellow  portion  of  the  rind  of  the  lemon.  The  defendant  showed  that 
his  formula  for  the  mixture  was  about  48  per  cent,  sugar,  35  per  cent, 
tartaric  acid,  12  per  cent,  citric  acid,  and  5  per  cent,  oil  of  lemon. 
It  was  testified  that,  although  lemon  juice  contains  citric  acid,  "con- 
centrated lemon  juice  differs  from  •  •  ♦  pure  citric  acid,  in  that 
it  contains  all  the  ingredients  of  the  original  lemon  juice  except  the 
water,  while  citric  acid  is  citric  acid  alone, — a  pure  chemical  sub- 
stance." Fi"om  the  testimony  of  the  defendant,  it  appears  that  the 
article  in  question  was  manufactured  in  this  city  of  tartaric  acid  and 
dfrlc  acid  purchased  here,  and  his  claim  is  that  the  oil  of  lemon  (not 
the  citric  acid)  came  from  a  place  near  Messina,  Italy,  and  that  it 
69N.T.S.— 71 
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took  over  62,000,000  of  lemons  to  make  the  oil  of  lemon  required  and 
used  In  the  Eiffel  Tower  Lemonade  for  the  year  past.  The  defend- 
ant's attorney  upon  the  trial  attempted  to  define  the  word  "concen- 
trated" as  meaning  gathered  together,  and  to  show  that  the  lemons 
were  thus  "concentrated"  in  the  orcliards  of  Italy.  And  the  claim 
also  was  made  that  the  box  and  circular  advertised  "a  lemonade,"  not 
lemonade,  and  that  "a  lemonade"  could  be  made  with  notliing  but 
acids,  and  no  lemons  whatever.  In  connection  with,  this  point,  the 
plaintiff  gate  testimony  that  tartaric  acid  was  cheaper  than  citric 
acid  or  lemon  juice  itself. . 

The  appellant's  claim  is  that  he  did  not  sell,  nor  purport  to  sell, 
lononade,  but  "Eiffel  Tower  Lemonade,"  which,  as  the  court  charged, 
was  a  "distinctiTe  arbitrary  name";  that  no  liquid  was  sold,  and  no 
one  could  possibly  think  he  was  buying  ordinary  lemonade,  but  "a 
lemonade";  and  that  38,000,000  of  lemons  were  needed,  as  matter  of 
fact,  in  the  manufacture  of  the  article,  and  there  was  no  deception 
whatever.  We  think  it  is  evident  that  the  defendant  was  selling  a 
prqiaration  which  the  public  would,  from  the  advertisements,  take  to 
be  made  from  lemons,  containing  not  only  a  part  of  the  yellow  rind, 
but  the  juice  as  well.  It  was  therefore  being  "sold  under  the  name 
of  another  article."  Moreover,  the  evidence  shows  that  tartaric  acid, 
which ,  formed  the  greater  part  of  the  acid  used,  was  a  substance 
cheaper  than  lemon  juice  or  the  acid  in  lemon  juice,  so  that,  undo: 
both  subdivisions  of  the  law,  the  defendant  was  clearly  liable  for  the 
penalty.  It  is  evident  that  the  word  "concentrated"  should  be  taken 
in  its  ordinary  sense,  and,  as  here  applied,  was  intended  to  convey 
the  meaning  and  impression  that  the  lemons  were  squeezed,  and  the 
juice  concentrated  to  form  the  article  sold.  In  this  sense,  the  prep- 
aration was  not  concentrated  lemon  juice.  We  think  .that  there  can 
be  no  possible  escape  from  the  conclusion  that  the  article  was  held 
out  to  the  public  as  made  from  lemon  juice,  and  that  the  beverage 
formed  by  its  admixture  with  water  was  lemonade.  As  neither  rep- 
resentation was  true,  and  the  product  was  but  an  imitation  or  simu- 
lation of  lemonade,  the  verdict  is  amply  sustained.  We  have  exam- 
ined the  exceptions  taken  to  the  rulings  upon  evidence  and  to  the 
judge's  charge,  and  none  of  them  require  discussion.  Judgment  af- 
firmed, with  costs.    All  concur. 


BLAKESLEB  v.  OITY  OP  GENEVA, 

(Supreme  Court  Appellate  Dlyislon,  Fourth  Department    April  30,  lOOL) 

McMictPAL  Corporations— Ditch  is  Strbbt— Duty  to  Guard — City's  Lia- 
BiMTY— Owner's  Neglect— Notice. 

Where  an  adjoining  property  owner  dug  a  trench  In  a  street  the  dntr 
of  guarding  the  same  rested  primarily  on  him,  and  not  on  the  city,  and 
the  latter  was  not  chargeable  with  negligence  till  aftw  due  notice  of  the 
owner's  neglect  to  light  and  guard  such  trench. 
,  Sake— Evidence— City's  Nboliobncb. 

Where  a  person  was  injored  at  9  o'clock  In  the  evening  by  falling  Into 
a  ditch  dug  in  the  street  by  a  property  owner,  and  a  neighbor,  observing 
that  there  was  no  light  to  guard  the  excavation,  formally  notified  the  city 
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general  sewer  Inspector  <rf  the  n^Iect  half  or  tbree-quarters  of  an  bour 
before  the  acddoit,  and  It  would  have  taken  such  Inspector  not  more 
than  five  minutes  to  put  up  a  light  at  such  treuch,  the  evidence  was 
BulUcient  to  support  a  finding  that  the  city  was  negligent  In  not  putting 
up  a  light  to  guard  the  trench  within  a  reasonable  time  after  It  had  no- 
tice of  the  property  owner's  neglect  to  do  so. 

4L  Same — 1n8troction8—Irrki.kvant— Ditch  Dkouarded  in  Day. 

Where  a  property  owner  digging  a  trench  In  a  street  left  the  same  at 
night  without  a  light  or  barricade,  and  one  Injured  In  consequence  there- 
at sued  the  city,  and  the  case  went  to  the  jury  on  the  single  question  aa 
to  whether  the  city  was  negligent  in  not  putting  up  a  barricade  and  light 
after  its  general  sewer  Inspector  had  been  notified  of  the  property  own- 
er's neglect  to  do  so,  a  requested  instruction  that  the  fact  that  an  In- 
spector saw  the  excavation  unguarded  in  the  daytime,  while  the  working- 
men  were  there,  was  not  evidence  that  the  defendant  was  negligent,  waa 
properly  refused  as  irrelevant 

4.  Same — Ditch  Dklightkd— Sufficibnct  of  White  Light. 

Where  it  was  conceded  that  there  was  no  light  to  guard  a  ditch  In  a 
street  on  a  certain  night,  the  giving  of  a  requested  Instruction  as  to  the 
sutliclency  of  a  white  light  In  a  suit  against  the  dty  for  Injury  to  a  per- 
son falling  Into  such  ditch  was  harmless  error. 
Laughlin,  J„  dissenting. 

Appeal  from  trial  term,  Ontario  cotmty. 

Suit  bj  Ruth  C.  Blakeslee  against  the  city  of  Gteneva.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.    Affirmed. 

Argued  before  ADAMS,  P.  J,,  and  McLENilAN,  SPBING,  WIL- 
LIAMS, and  LAUGHLm,  JJ, 

Charles  A.  Hawley,  for  appellant. 
John  Gillette,  for  respondent. 

WILLIAMS,  J.  The  judgment  and  order  appealed  from  should  be 
AfBnned,  with  costs.  The  action  was  brought  to  recover  damages  for 
injuries  to  the  plaintiff  alleged  to  have  been  caused  by  the  negligence 
of  the  defendant.  An  open  trench  in  one  of  the  defendant's  streets 
was  left  unguarded  and  unlighted  at  night.  The  plaintiff,  while  rid- 
ing with  her  husband  in  a  carriage  through  the  street,  was  thrown 
from  the  carriage  upon  its  being  driren  into  the  trench,  and  injured. 
The  trench  was  opened,  not  by  the  defendant  itself,  but  by  a  prop- 
erty owner,  for  the  purpose  of  making  connections  between  bis  house 
and  the  sewer  and  water  mains  along  the  street.  It  is  contended 
now,  as  it  was  at  the  trial,  in  behalf  of  plaintiff,  that  the  defendant, 
in  legal  effect,  opened  the  trench  itself,  and  was,  therefore,  guilty  of 
negligence  in  leaving  it  unguarded  and  unlighted  in  the  nighttime, 
without  any  proof  of  notice  of  the  specific  neglect  complained  of. 
The  court,  however,  in  submitting  the  case  to  the  jury,  charged  that 
the  defendant  was  not  chargeable  primarily  with  the  duty  of  guard- 
ing the  excavation,  as  if  made  by  itself,  but  such  duty  rested  upon  the 
property  owner,  who  actually  opened  the  trench,  and  therefore  the 
defendant  was  not  chargeable  with  negligence  until  after  due  notice 
of  the  neglect  complained  of,  either  actual  or  constructive.  In  the 
view  we  take  of  the  case,  therefore,  we  need  only  consider  it  upon 
the  theory  on  which  it  was  submitted  to  the  jury.  There  was  evi- 
.dence  sufficient  to  submit  it  to  the  jury  to  the  effect  that  the  acd* 
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dent  occurred  at  9  o'clock  in  the  evening;  that  a  resident  on  the 
street,  observing  that  there  was  no  light  to  guard  the  excavationr 
though  there  was  a  barrel  and  stic^  barricade,  went,  and  formally 
notified  Joyce,  the  defendant's  general  sewer  inspector,  of  the  neg- 
lect, a  half  or  three-quarters  of  an  hour  before  the  accident;  and  that 
it  would  have  taken  Joyce  not  to  exceed  five  minutes  to  go  and  put 
up  the  light,  after  such  notice  was  given.  He  did  not  go  to  the  place 
until  just  after  the  accident.  Upon  this  evidence  the  court  left  it  to 
the  jury  to  say  whether  the  defendant  was  guilty  of  negligence  inmot 
putting  up  a  light  or  barricade  to  guard  the  trench  within  a  reason- 
able time  after  it  had  notice  of  the  neglect  of  the  property  owner  who 
opened  the  trench  to  put  up  such  light  and  barricade.  The  jury 
found  this  issue  in  plaintiff's  favor.  It  was  a  question  of  fact  for  the 
jury,  and  we  should  not  disturb  their  finding.  The  question  of  the 
absence  of  contributory  negligence  was  also  one  of  fact  for  the  jury, 
upon  the  evidence  In  the  case.  We  cannot  say  the  amount  of  the 
verdict,  J1,000,  was  excessive. 

The  question  was  one  of  fact  for  the  jury. 

The  only  other  question  calling  for  consideration  relates  to  some 
requests  to  charge,  viz.:    (1)  The  defendant  requested  the  court  to 
charge  that  the  fact  that  an  inspector  saw  the  excavation  unguarded 
in  the  daytime,  while  the  workmen  were  there,  was  not  evidence  that 
the  defendant  was  negligent.    Declined,  with  exception.    (2)  The 
court,  on  the  request  of  the  plaintiff,  further  charged  that  wheth» 
the  white  light  was  sufficient,  and  whether  what  was  put  along  the 
ditch  was  sufficient  as  a  barricade  and  light,  was  a  question  of  fact 
for  the  jury  to  consider,  under  all  the  evidence,  and  defendant  ex- 
cepted.   A  careful  reading  of  the  body  of  the  charge  and  of  the  dis- 
position by  the  court  of  the  other  requests  fails  to  show  why  these 
two  requests  were  made,  or  how  they  were  in  any  way  material  or 
important,  considering  the  theory  upon  which  the  case  was  submit- 
ted to  the  jury.    Whether  the  defendant  was  negligent  by  reason  of 
anything  the  inspector  of  streets  saw  in  the  daytime,  while  the  work- 
men were  there,  was  of  no  importance,  because  the  court  clearly  left 
the  case  to  the  jury  upon  the  single  question  as  to  whether  the  de- 
fendant was  guilty  of  negligence  in  not  putting  up  a  light  or  barri- 
cade at  the  trench  after  Joyce,  the  sewer  inspector,  had  been  notified 
that  the  property  owner  had  neglected  to  put  up  such  light  or  barri- 
cade.   This  called  for  a  consideration  merely  of  what  occurred  or  did 
not  occur  during  the  hour  between  8  and  9  o'clock  of  the  night  of  the 
accident,  after  the  men  had  left  for  the  night.    The  jury  could  not 
have  supposed  they  were  to  consider  what  the  inspector  of  streets 
saw  in  the  daytime,  while  the  men  were  there,  in  determining  the  par- 
ticular ground  of  negligence  submitted  to  them.    As  to  the  other  re- 
quest, it  is  not  apparent  why  the  request  was  made  or  charged  as  to 
the  sufficiency  of  a  white  light,  because  coneededly  there  was  no  light 
of  any  color  to  guard  the  trench  on  the  night  of  the  accident,  prior 
to  or  at  the  time  of  the  accident.    There  was  no  impropriety  in  leav- 
ing for  the  consideration  of  the  jury  the  question  as  to  the  sufficiency 
of  the  barricade  put  along  the  trench,  because  a  barrel  and  stick  10' 
or  12  feet  long  had  been  placed  along  the  trench  as  a  barricade  by- 
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the  men  before  they  left;  and  the  qnestion  was  left  to  the  jury  g:en- 
erally  in  the  ibody  of  the  charge  whether  the  defendant  had  provided, 
after  due  notice,  adequate  barricade,  or  lights,  or  other  warning  at 
the  trench.  The  court  may  not  have  understood  the  particular  lan- 
guage of  these  two  requests,  as  there  may  have  been  a  mistake  by  the 
reporter  in  taking  his  minutes  or  transcribing  them.  There  was  evi- 
dently some  mistake  somewhere.  We  are  unable,  however,  to  see  how 
any  injury  could  have  been  done  to  the  defendant  in  disposing  of  the 
requests.  There  is  nothing  apparent  which  calls  for  a  reversal  of  the 
judgment  or  order. 

The  judgment  and  order  should  be  afBrmed,  with  costs.  All  cod- 
cur,  except  LAUGPILIN,  J.,  who  dissents  in  an  opinion. 

LAUGHLIN,  J.  (dissenting).  I  am  of  opinion  that  the  effect  of  the 
court's  refusal  to  charge  the  jury  as  requested  on  that  subject  was  to 
permit  the  jury  to  charge  the  defendant  with  negligence  in  not  antici- 
pating that  the  contractor  would  fail  to  guard  the  trench  at  night  be> 
cause  it  was  not  guarded  in  the  daytime.  The  request  contained  a 
correct,  material,  relevant  proposition  of  law,  and  it  should  have  been 
charged.  On  the  night  before  the  accident  a  barricade  was  erected  along 
the  open  trench,  and  a  white  light  was  placed  thereon.  The  evidence 
introduced  on  the  part  of  plaintiff  showed  that  on  the  night  of  the 
accident  no  barricade  or  light  was  placed  about  the  trench ;  but  one 
witness  on  the  part  of  defendant  testified  that  he  placed  a  barrel  on 
one  end  and  a  stick  at  the  other  end  of  the  excavation  the  evening  of 
the  accident.  There  was  no  evidence  that  anything  was  "put  along 
the  ditch"  as  a  barricade  that  night.  The  jury  would  naturally  in- 
fer, from  the  charge  of  the  court  leaving  it  to  them  to  determine 
whether  the  white  light  and  what  was  put  along  the  ditch  were  suffi- 
cient as  a  light  and  barricade,  this  had  reference  to  the  barricade  and 
light  erected  on  the  preceding  night.  This  constitutes  reversible  er- 
ror. It  was  improper  to  allow  the  jury  to  speculate  and  find  that, 
even  if  the  barricade  and  white  light  employed  on  the  previous  even- 
ing had  been  in  place,  this  would  have  been  insufflcient  to  protect  the 
public,  and  the  accident  would  have  happened. 

There  is  no  proof  before  us,  and  it  is  not  suggested  by  counsel,  that 
there  was  any  error  in  the  record  as  printed.  Precedents,  bad  or 
good,  like  the  opinions  of  experts,  may  be  obtained  for  either  side  of 
most  any  proposition;  but  I  know  of  no  authority  or  precedent  for 
this  court  indulging  in  the  assumption  that  there  has  been  a  mistake 
made  by  the  stenographer  in  taking  or  transcribing  his  minutes,  and 
npon  that  theory  sustaining  a  judgment,  which,  according  to  the  rec- 
ord as  presented  to  us,  should  be  reversed. 
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HENNBSST  v.  CORNEILLBL 
(Supreme' Court,  Appellate  DlTlslon,  Second  Department    May  1,  1901.) 

DbBDS— CAMCBIiI,ATION. 

A  deed  executed  to  discharge  the  grantor's  obligation  to  the  .grantee 
for  care  and  support  furnished  will  not  be  set  aside  merely  becanse  tb» 
consideration  is  not  equal  to  the  value  of  the  property  transferred. 

Appeal  from  special  term,  Eaags  county. 

Action  by  David  Hennessy  against  I^ydia  A.  Comeille.  From  a 
judgment  ^smissing  the  complaint  on  ^e  merits,  plaintiff  af^peals. 
Affirmed. 

Ira  Leo  Bamberger  (Benjamin  N.  Cardozo  and  Fernando  Solingw, 
on  the  brief),  for  appellant. 
Alden  S.  Crane,  for  respondent. 

'  SEWELL,  J.  The  plaintiff  asks  the  intervention  of  a  coart  of 
equity  to  procure  the  cancellation  of  two  deeds  by  which  he  had 
conveyed  to  the  defendant  two  certain  pieces  of  real  estate  in  the 
borough  of  Brooklyn,  which  are  described  in  the  complaint.  Upon 
the  trial  of  the  action  flie  learned  court  at  special  term  found  the 
facts  in  favor  of  the  defendant,  and  dismissed  the  complaint  npon 
the  merits.  On  this  appeal  we  are  asked  to  reverse  the  judgment 
upon  the  facts,  as  well  as  to  overrule  the  opinion  of  the  special 
term  that  the  alleged  parol  agreement  on  the  part  of  the  defendant 
was  void  under  the  statute  of  frauds.  We  do  not  consider  it  neces- 
sary, after  a  careful  reading  of  the  evidence,  aided  by  the  suggestions 
of  counsel's  brief,  to  enter  npon  a  discussion  of  the  powers  of  this 
court  to  interfere  to  prevent  the  working  of  injustice  under  the  pro- 
visions of  the  statute  of  frauds,  becanse  we  are  convinced  that  the 
facts  as  found  by  the  learned  court  are  supported  by  the  evidence, 
and  that,  with  the  facts  existing,  the  conclusion  of  law,  resulting 
in  the  dismissal  of  the  complaint  upon  the  merits,  was  inevitable. 
The  plaintiff  was  a  man  58  years  of  age.  For  a  period  of  more  than 
20  years  he  had  been  an  inmate  of  the  defendant's  family,  paying 
board  when  he  had  employment,  and  neglecting  to  do  so  when  he 
was  without  work.  He  was  on  intimate  terms  with  the  family,  and 
for  a  period  of  five  years  had  been  a  partner  of  the  defendant's  son 
in  the  real-estate  business,  and  no  account  appears  to  have  been 
kept  between  the  defendant  and  the  plaintiff,  a  community  of  inter- 
ests evidently  making  any  such  formalities  unnecessary.  PlaintifTs 
father  died  some  years  ago,  leaving  to  him  the  legal  title  to  the 
premises  in  dispute,  subject  to  a  life  use  on  the  part  of  his  widow, 
the  stepmother  of  plaintiff.  In  1895  the  stepmother  died,  and  the 
plaintiff,  who  appears  to  have  been  much  given  to  the  use  of  intoxi- 
cants, came  into  the  possession  of  his  inheritance.  He  first  made  a 
will,  witnessed  by  a  single  person,  in  which  he  gave  this  property  to 
the  defendant.  Subsequently  he  secured  the  services  of  a  lawyer,  and 
made  and  published  a  will  in  due  form  of  law,  in  which  the  defend- 
ant was  the  sole  beneficiary.  Later  he  procured  two  deeds  to  be 
drawn,  and  these  he  executed  and  delivered,  giving  his  proper^  to 
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the  defendant.  His  claim  is  that  the  deeds  were  delivered  subject 
to  an  oral  promise  on  the  part  of  the  defendant  to  maintain  him 
during  his  natural  lifetime,  and  that  she  held  the  propejrtj  merely 
as  a  trustee,  agreeing  to  retransfer  it  upon  demand.  The  evidence 
fails  to  establish  this  agreement.  It  appears,  as  found  by  the  learned 
court,  that  "the  conveyance  so  made  was  made  freely  and  volun- 
tarily, and  for  a  valuable  consideration,  and  was  not  induced  or  pro- 
cured by  any  promise,  threat,  or  undue  influence  of  defendant." 
There  appears  to  have  been  an  understanding  between  the  parties — 
though  whether  this  was  before  or  after  the  transfer  is  not  clearly 
disclosed — that  the  plaintiff  was  to  continue  to  receive  the  rents 
from  one  of  the  properties  during  his  lifetime;  and  it  was  in  evi- 
dence that  the  plaintiff  had  continued  to  receive  such  rentals  up  to 
the  time  of  the  trial,  but  this  has  no  bearing  upon  the  qnestion 
at  issue  between  them.  It  also  appears  from  the  evidence  that  the 
plaintiff  continned  to  reside  in  the  family  of  the  defendant  up  to 
the  2Sth  day  of  November,  1899,  just  as  he  had  done  for  years 
previous  thereto;  but,  as  it  involved  no  change  in  the  affairs  of 
the  household,  it  affords  no  evidence  of  the  agreement  alleged,  though 
it  may  be  said  to  afford  some  evidence  of  the  defendant's  equities, 
which  appear  to  be  quite  as  important  as  those  of  the  heirs  at  law 
of  the  plaintiff.  The  inference  which  may  be  fairly  drawn  from  the 
evidence  is  that  the  plaintiff  was  taken  into  the  household  of  the 
defendant  at  a  time  when  he  was  in  need  of  friends;  that  he  has 
been  taken  care  of,  paying  board  at  times,  and  at  other  times  living 
without  contributing  to  the  support  of  the  family,  and  that  he  be- 
lieved himself  to  be  indebted ;  that  on  coming  into  possession  of  his 
property  he  undertook  to  discharge  this  obligation,  intending  to  con- 
tinue to  live  with  the  family  as  he  had  done  previously;  and  tbat 
there  was  no  agreement,  such  as  is  alleged  in  the  complaint,  either 
that  the  defendant  would  continue  to  take  care  of  him,  or  that  she 
would  transfer  the  property  on  his  demand.  This  being  the  case, 
there  is  no  ground  for  the  intervention  of  a  court  of  equity,  and 
the  judgment  appealed  from  ought  not  to  be  disturbed.  The  evidence 
of  the  plaintiff  is  disputed  at  almost  every  important  point,  not  alone 
by  that  of  the  defendant  and  her  witnesses,  but  by  ihe  written  dec- 
larations of  the  plaintiff,  which  concededly  bear  his  signature.  It  is 
impossible  to  read  the  evidence  without  concluding  that  the  plain- 
tiff owed  the  defendant  not  only  money,  but  a  debt  of  gratitude; 
and,  while  the  consideration  might  not  have  been  equal  to  the  value 
of  the  property  transferred,  it  would  be  most  inequitable  to  decree 
that  the  deeds  should  be  canceled  and  that  the  honorable  disposi- 
tion of  the  plaintiff  to  discharge  his  obligations  should  be  wholly 
defeated. 

The  judgment  appealed  from  should  be  afilnned,  with  costs.    All 
concur. 
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MEM0BANDT7M  DECISIONS. 


ABEOO  et  a1.  t.  PEOPLE'S  TRUST  C», 

(Supreme  Court,  Appellate  Diviiiion,  Flrat  De- 
partment March  22,  1901.)  Action  by  Henty 
Abegg  and  others  against  the  People's  Trust 
Company.  No  opinion.  Motion  denied,  with 
110  costs.  

ADLER,  Respondent,  t.  MKTROPOUTAN 
ST.  RY.  CO.,  Appellant  (Snpreme  Court,  Ap- 
pellate Term.  April  8,  190l!)  Action  by  Jo- 
seph Adler  against  the  Metropolitan  Street- 
Rallway  Company.  From  a  Judgment  of  the 
general  term  of  the  city  court  (68  X.  Y.  Supp. 
621),  affirming  a  Judgment  for  plaintifF.  defend- 
ant app<>als.  Affirmed.  Henry  A.  Robinson, 
for  appellant.    Herman  Fox,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

AIJiBRINO  T.  NEW  YORK  CENT.  &  H. 
R.  R.  00.  (Supreme  Court  Appellate  Division, 
Fourth  Department  April  4,  1901.)  Action 
by  Bertha  AUbring,  as  administratrix,  against 
the  New  York  Central  &  Hudson  Rivet  Rail- 
road Company. 

PEiR  CURIAM.  Order  amended  so  as  to 
read:  "Order  appealed  from  reversed,  solely 
upon  the  ground  that  the  evidence  in  the  case 
was  not  sufficient  to  take  the  case  to  the  jury 
upon  the  question  of  the  absence  of  contribu- 
tory negligence,  and  the  question  of  the  negli- 
gence of  the  defendant  having  caused  the  in- 
jury. We  have  examined  all  the  facts  in  the 
case,  and  find  no  error  therein;  assuming  that 
they  were  sufficient  to  authorize  a  submission 
to  the  jury  upon  the  two  issues  above  specified." 
All  concur,  except  McLKNN'AN,  J.,  who  dis- 
sents upon  the  ground  that  the  order  which  we 
ai«  asked  to  amend,  correctly  discloses  the 
grounds  upon  which  the  case  was  decided.  See 
62  N.  Y.  Supp.  1131^^ 

AMERICAN  SODA-FOUNTAIN  CO.  OF 
NEW  JERSEY,  Appellant  v.  MOIJ/3Y.  Sher- 
iff, Respondent.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  March  8,  1001.) 
Action  by  the  American  Soda-Fountain  Com- 
pany of  New  Jersey,  doing  business  under  the 
name  of  A.  D.  Puffer  &  Sons,  against  William 
v.  MoUoy,  as  sheriff  of  Westchester  county,  N. 
Y.  No  opinion.  Judgment  of  the  county  court 
of  Westchester  county  affirmed,  With  costs. 

ANDERSON,  AppeTlantT  v.  HEROLD,  Re- 
spondent (Supreme  Court,  Appellate  Term. 
April  22,  1901.)  Action  by  John  H.  Anderson 
against  Katie  Herold.  From  a  judgment  in 
defendant's  favor,  plaintiff  appeals.  Affirmed. 
Joseph  M.  Williams,  for  appellant  O.  J.  Hoch- 
stadter  (Abraham  B.  Scjueimer,  of  counsel), 
for  respondent 


PER  CURIAM.    There  are  no  ^estioos  tt 

law  Involved  in  this  appeal.  Upon  tihe  anth'r- 
ity  of  Fowler  v.  Marcus.  41  App.  Div.  ^S,  3 
N.  Y.  Supp.  807,  and  Katz  v.  Liederman,  32 
Misc.  Rep.  712,  65  N.  Y.  Supp.  1137.  jndgmeat 
affirmed,  with  costs. 

ANDREJWS  V.  INVESTORS'  CHARTS- 
ED  CO. .  (Supreme  Court,  Appellate  Divisoa. 
First  Department  March  15.  1901.)  Actioa 
by  William  H.' Andrews  against  the  Investor' 
Chartered-  Company.  No  opinion.  Motion  dis- 
missed, with  $10  costs. 

.  ANCJEVINE,  Respondent  v.  FUEISCH- 
MANN  et  al..  Appellants.  (Snpreme  Oomt,  Ap- 
pelate Division,  Second  Department.  Mard 
27,  1901.)  Action  by  Marraret  Angevin* 
against  Max  Fleischmann  and  Patrick  J.  Rin;^ 
No  opinion.  Judgment  and  order  affirmed,  with 
costs. 


ASSOCIAZIONE  PRATERNA  ITAUANA 
Appellant  v.  PASQUALE  DE  CONCA  et  at. 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  April  4.  1901.)  Ac- 
tion by  the  Associazione  Fratema  Italiaoi 
against  Pasquale  de  Conca  and  others.  A.  L 
Oishei,  for  appellant  J.  F.  Roberts,  tor  re- 
spondents. No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 

AUSTIN  LAND  CO.,  Appellant,  v.  SIEF- 
FEN  et  al..  Respondents.  (Supreme  Court.  Ap- 
pellttte  Division,  Ponrth  Department  April  4. 
1901.)  Action  by  the  Austin  I.and  Company 
against  Max  W.  Steffen  and  others.  No  opin- 
ion. Judgment  affirmed,  with  costs  to  respond- 
ent Kock. 


BADGER  et  al.  v.  NEW  YORK  COUNTY 
NAT.  BANK.  (Supreme  Court,  Apmellate  Di- 
vision, First  Department  April  4,  1901.)  Ac- 
tion by  Theodore  Badger  and  another  agahist 
the  New  York  County  National  Bank.  Ko 
opinion.    Motion  dismissed,  with  $10  costs. 

BAILEY,  Respondent  v.  CITY  OF  NEW 
YORK,  Appellant.  (Supreme  Court,  Appellats 
Division,  Second  Department  Marci  8,  190L) 
Action  by  May  Bailey  against  the  (U^  of  New 
York.  No  opinion.  Judgment  and  oraer  nnaiil- 
monsly  affirmed,  with  costs. 

In  re  BAEZER  et  al.  (Supreme  Court,  Appe- 
late Division,  Third  Department  March  liS, 
1901.)  In  the  matter  of  the  appUcation  of  Sam- 
uel D.  Baker  and  William  E.  Doig  to  lay  ont 
a  highwajf  and  to  discontinue  a  portion  of  a 
highway  in  the  town  of  Ft  Edwa^  Washiiif- 
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.on  eonnty,  N.  Y.,  and  the  aBsessment  of  dam- 
igea  therefor.  No  opinion.  Order  affirmed, 
vithont  costa. 


BASKBR,  Respondent,  v.  HIOBIH.  Appel- 
ant. (Supreme  Gonrt,  Appellate  Division, 
^^oorth  Bemrtment  March  26,  1901.)  Action 
>7  Hiram  L.  Barker  against  Oeorge  H.  Hisr- 
>ie.  No  opinion.  Judgment  of  county  court 
iffirmed,  with  coata. 

BEXJ.,  Appellant,  v.  CONSOLIDATED  GAS, 
DLECTRIC  LIGHT,  HEAT  &  POWER  CO., 
ieapondent.  (Supreme  Court,  Appellate  Divl- 
;ion,  Second  Department.  March  8,  1901.) 
Action  by  Ellen  Bell,  as  administratrix  of  the 
>state  of  John  Bell,  deceased,  against  the  Con- 
lolidated  Gas,  Electric  Light,  Heat  &  Power 
Company.  No  opinion.  Appeal  transferred  to 
he  First  department    See  69  N.  T.  Supp.  921. 

BERCKMEIER,  Respondent,  v.  BAfBR, 
\.ppellant.  (Supreme  Court,  Appellate  Division, 
Second  Department.  March  15,  1901.)  Action 
>y  Charlotte  Berckmeier  against  John  Bauer. 
NO  opinion.  Jnd(pnent  of  the  municipal  court 
tifirmed,  with  costs. 

BERNSEE,  Respondent,  t.  WEINBERG, 
Vppellant.  (Supreme  Court,  Appellate  Divi- 
lion.  Second  Department.  March  22,  1901.) 
k.ction  by  Christian  D.  Bernsee  against  Joseph 
Ik  Weinberg.  No  opinion.  Judgment  and  or- 
ter  affirmed,  with  coats. 


BICKFORD,   Respondent,   t.    FILZINGER, 

^.ppellant.  (Supreme  Court,  Appellate  Division, 
Third  Department.  March  6,  1901.)  Action  by 
iiattie  P.  Bickford  against  A  B.  Filzinger. 
)io  opinion.    Judgment  affirmed,  with  costs. 


BISHOP,  Respondent,  v.  LEAHY,  Appel- 
ant, et  al.  (Supreme  Court,  Appellate  Divl- 
ion.  Second  Department.  March  S,  1901.)  Ac- 
:i6n  by  George  Bisihof  against  Thomas  B. 
L.eaby,  impleaded  with  John  Herrel.  No  opin- 
on.  Judgment  and  order  nnanimonsly  affirm- 
ed, with  costs  on  reargument. 


BLISS  V.  SHERRILL  et  al.  (Supreme 
Uourt,  Appellnte  Division,  Fourth  Department, 
klarch  19,  lOOl.)  Action  by  Nancy  E.  Bliss 
i^ainst  Charles  L.  Sherrill,  impleaded,  etc. 

PER  CURIAM.  Order  reversed,  with  $10 
'osts  and  disbursements.  Held,  that  the  special 
erm  has  no  power  to  direct  what  papers  shall 
ye  printed  upon  appeal  to  this  court.  The  plain- 
ifTs  remedy  is  an  application  at  special  term 
»  have  the  papers  in  question  anaexed  to  the 
udgmeut  roll,  and  it  will  then  become  the  duty 
>f  the  appellant  to  print  the  same. 

In  re  BOARD  OF  RAPID-TRAXSIT 
30M'RS.  (Supreme  Court,  Appellate  Division, 
PMrst  Department  March  8,  1901.)  In  the 
natter  of  the  board  of  rapid-transit  commis- 
lioners.  No  opinion.  Motion  granted,  fixing 
mmpensation  of  commissioners. 


BOLL,  Appellant,  v.  NEW  YORK  &  H.  R. 
CO.,  Respondent.  (Supreme  Court,  Appellate 
Division,  First  Department  March  22,  1901.) 
Action  by  Martha  Boll  against  the  New  York 
&  Harlem  Railroad  Company.  L.  M.  Berkeley, 
for  appellant  I.  A.  Place,  for  respondent.  No 
opinion.  Judgment  affirmed,  with  costs.  See 
68  N.  Y.  Supp.  139. 

BORMANN,  Respondent,  v.  NEW  YORK  & 
N.  S.  RY.  CO.,  Appellant.  (Supreme  Court  Ap- 
pellate Division,  Second  Department  March  8, 
1901.)  Action  by  Louisa  Bormann,  as  adminis- 
tratrix, etc.,  of  Leonard  Bormann,  deceased, 
against  the  New  York  &  North  Shore  Railway 
Company.  No  opinion.  Judgment  tmanimously 
affirmed,  with  costs. 

BOWNS,  Appelant  t.  STEWART,  Respond- 
ent. (Supreme  Court,  Appellate  Term.  .  April 
22,  19010  Action  by  Henry  E.  Bowns  against 
Samuel  Stewart.  From  a  judgment  of  the  gen- 
eral term  of  the  city  court  of  New  York  (68 
N.  Y.  Supp.  1134),  affirming  a  judgment  in 
favor  of  tne  defendant,  plaintiff  appeals.  Af- 
firmed. James  L.  Bishop,  for  appellant.  John 
H.  Rogan,  for  respondent. 

PER  CURIAM.  The  record  discloses  no  ma- 
terial variance  from  that  presented  to  this  court 
on  the  prior  appeal.  The  attack  is  directed 
against  the  soundness  of  the  opinion  then  ren- 
dered (28  Misc.  Rep.  475,  59  N.  Y.  Supp.  721), 
which,  however,  we  accept  as  controlling.  Judg- 
ment affirmed,  with  costs  to  the  respondent 

BOYAJIAN,  Appellant,  v.  TREUBIG  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Term. 
April  22,  1901.)  Action  by  Valinn  Z.  M.  Boy- 
ajian  against  Joseph  Treubig  and  another. 
From  a  judgment  in  favor  of  defendants,  plain- 
tiff appeals.  Affirmed.  M.  Mayer,  for  appel- 
lant.   L.  Sanders,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 


In  re  BRIDGEMAN.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  March 
19,  1901.)  In  the  matter  of  Fred  Bridgeman,  a 
lunatic.  No  opinion.  Order  of  county  court  af- 
firmed, without  costs  of  this  appeal  to  either 
party. 

BROOKS,  Respondent,  t.  HENRY  et  al.. 
Appellants.  (Supreme  CJonrt,  Appellate  Divi- 
sion, Third  Department  March  6,  1901.)  Ac- 
tion by  Charles  Brooks,  as  receiver,  etc.,  against 
Walter  S.  Henry  and  others.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 


BROWN,  Appelant,  v.  TAUSSIG,  Respond- 
ent. (Supreme  Oourt,  Appellate  Division,  Sec- 
ond Department.  March  8,  1901.)  Action  by 
.Johannes  Brown  against  QustaV  F.  Taussig. 
No  opinion.  Order  setting  aside  verdict  unani- 
mously affirmed,  with  costs. 

BUFFALO  GEBMAnInS.  CO.,  Respond- 
ent V.  THIRD  NAT.  BANK  OP  BUFFALO, 
Appellant.  (Supreme  Court  Appellate  Division, 
Fourth  Department    April  4,  1901.)    Action  by 
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the  BnfTalo  German  Insurance  Company  against 
the  Third  NaUonal  Bank  ot  Buffalo.  No  opin- 
ion.   Jadsment  affirmed,  witii  coats. 

BURNHAM  T.  PATERSON.  (Supreme 
Court,  Appeilate  Dirlalon,  First  Department 
March  8,  180L)  Action  by  Fredericic  A.  Bum- 
ham  against  James  T.  Faterson.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. 


BUSH  ▼.  0'BRIE2<7  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department  March 
15,  1001.)  Action  bv  Irving  T.  Bush  against 
John  O'Brien  and  others.  No  opinion.  Motion 
dented,  with  $10  costs. 

OATJ.AGHAN,  Respondent,  ▼.  BLOCH  et 
al..  Appellants.  (Supreme  Court,  Appellate  Di- 
Tision,  Second  Department.  March  Z!,  1901.) 
Action  by  Margaret  Callaghan  against  I^ena 
Bloch  and  another.  No  opinion.  Order  of  the 
county  court  of  Queens  county  affirmed,  witii 
$10  costs  and  disbursements. 

In  re  CAIhlPBELL..  Supreme  (>>art,  Appel- 
late DiTisIon,  Second  Department.  Mar^  6, 
1901.)  In  the  matter  ot  the  application  of  Os- 
car A.  Campbdl  tor  admission  to  practice  in 
courts  ot  record  in  the  state  ot  New  York.  No 
opinion.    Motion  granted. 

CARR  T.  BUTI/ER.  (Supreme  (>>nrt.  Appel- 
late Diyision,  First  Department  March  "22, 
1901.)  Action  by  Alfred  Carr  against  Jacob  D. 
Butler.  No  opinion.  Motion  granted,  with  $10 
costs. 


CAVILIERO,  Anjcllant,  t.  FUSCO,  Re- 
spondent. (Supreme  Court,  Appellate  Term. 
April  22,  1901.)  Action  bj-  Michael  Cavilicro 
against  Biaso  Fusco.  From  a  judgment  in 
favor  of  defendant,  plaintiff  appeals.  Affirmed. 
Charles  G.  F.  Wahle.  for  appellant.  F.  M. 
Lincold  and  Eldward  McKinley,  for  respondent 

PER  CURIAM.  Action  for  money  loaned. 
There  are  no  exceptions  in  the  case,  which  was 
tried  by  the  Justice  without  a  jury,  and  a  ded- 
Bion  arrived  at  upon  conflicting  testimony. 
Judgment  affirmed,  with  costs. 

In  re  CHANLBR.  (Supreme  Court  Appel- 
late Division,  Second  Department  March  15, 
1901.)  Application  by  Prescott  H.ill  BiiUer,  as 
committee  of  John  Armstrong  Chanler,  an  in- 
competent person,  for  leave  to  sell  real  estate. 
From  an  order  of  the  special  term  refusing  to 
compel  John  C.  Livingston,  the  purchaser,  to 
complete  his  purchase,  and  directing  petitioner 
to  repay  the  ntnount  of  the  down  payment,  with 
costs  and  disbursements,  petitioner  appeals. 
Thomas  T.  'Sherman,  for  appellant  C  N.  Bo- 
vee,  Jr.,  for  respondent. 

PER  CURIAM.    Order  affirmed. 

WOODWARD,  J.  (dissenting.)  Prescott  Hall 
Butler,  as  committee  of  John  Armstrong  Chan- 
ler, an  incompetent  person,  made  an  applica- 
tion to  the  supreme  court  pursuant  to  the  provi- 
sions of  section  2348  et  seq.  of  the  Code  of 


Civil  Procedure,  resulting  in  an  order  aafbeii' 
ing  tiie  petitioner  to  enter  into  a   contract  :i 
seU  the  property  known  as  the  "Ore  IJot  Fair.' 
located  In  the  town  of  Rbinebeck,  in  the  oonif 
of  Dutchess.    Acting  under  this  order  the  p^'- 
tloner   entered   into   a  contract    with    John  *'. 
Livingston  for  the  sale  of  said  land  to  the  ^'.A 
Livingston   for   the   price    of   $35,000.      TLj- 
thouaand  five  hundred  dollars  of  this  amoc:: 
was  paid  upon  the  execution  of  the  agreeme::'. 
and  the  remainder  was  to  have  been  paid  cp>-: 
the  delivery  of  the  deed.    This  order  was  m:.^ 
quently  approved  by  the  court,  and  the  petidrr- 
er  was  directed  to  execute  a  deed  to  the  jms- 
chaser  ot  the  premises.    No  question   is   rai<>c. 
as  to  the  regularity  of  these  proceedings,  aiJ 
their  suffidoicy  is  conceded;   but  when  the  pe 
titioner,  through  his  attorney,  tendered  the  iifi 
of  said  premises,  executed  as  directed   by  ^r 
order  of  the  court  Mr.  Livingston,  through  hi; 
attorneys,  refused  to  accept  the  deed  or  to  laj 
over  the   balance  of  the  purchase   money,   xr 
leging  the  following  reasona:    (1)  That  the  peti- 
tioner could  not  give  the  purchaser  pa89essi<'<'r 
of  said  real  property,  because  there  was  a  tes- 
ant  in  possession  thereof;    (2)  because  the  gof 
or  piece  of  land  between  the  railroad  track  ar. 
the  river,  described   in   the  contract,    was  n.: 
the  most  southerly  of  the  two  gores  or  projeo- 
tions  of  land  between  the  railroad   track  ai>J 
the  river  which   exist   and   which   most   soati- 
erly  of  said  two  gores  is  owned  by  the  raUroi.! 
company;    (3)  because  the  deed  tendered   c-C'L- 
veyed  3Sd  acres  of  land,  instead  of  370  acTt-'. 
as  mentioned  in  the  contract;   and  (4)  that  ttt 
description  contained  in  said  deed  tendered  W3< 
not  suffidently  definite,  or  in  accordance  with 
an   actual   survey   of   the  property   which   t,v' 
been  made  for  the  purchaser.    A  few  days  lar>r 
the  attorneys  for  the  parchaser  wrote  to  ttr 
petitioner's  attorneys  that  they  made   the  f^^ 
ther   objection   to  the   title   that    the    premise 
were  subject  to  an  easement  or  right   of  way 
by  the  owner  of  the  gore  at  the  western  pait 
of  the  premises  to  and  from  said  gore  to  the 
Hook  oT  River  road  on  the  easterly   bonmlarr 
of  the  premises.    The  deed  was  tendered  on  th» 
20th  day  of  July,  1900,  and  on  the  17th  dav  oJ 
September,  1900,  the  said  Livingston,  the  'pII^ 
chaser,  obtained  an  order  of  flie  court  requiring 
the  petitioner  to  show  cause  in  New  York  coun- 
ty why  he  should  not  repay  to  said  Ldvingstoa 
the  sum  of  $3,500  paid  by  him  on  account  ot 
said    contract,     with     Interest    and     expenses. 
Thereafter  the  petitioner  instituted  this  proceed- 
ing  to  compel   the  purchaser  to   complete  hi? 
contract    Upon  the  hearing  of  this  applicatica 
the  learned  court  below  disregarded  all  of  thi? 
objections  urged,   except  the  first   one.   that  a 
tenant  was  in  possession,  and  upon  that  grounil 
denied    the    application.     The    purchaser    n-ts 
thereupon   relieved  from  his  contract,   and  the 
petitioner   was  directed   to   restore   the  ^.,i*lO 
paid  upon  the  purchase  price,  with  interest  anii 
other   disbursements   aggregating   several  hun- 
dred dollars.     From  the  order   entered  appeal 
comes  to  this  court.    The  petitioner  is  the  offi- 
cer of  the  court;   the  sale  was,  in  theory,  nmle 
by  the  court  (Blanck  v.  Sadlier,  5  App."  Si.  SS. 
3.^  N.  Y.  Siipp.  817;    Carter  v.  Beckwith.  T3 
N.  Y.  312,  316.  28  N.  E.  .'iS2;    Forbell  v.  Pea- 
ton,  53  App.  DlT.  402,  405,  65  N.   T.  Snpik 
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1120);  and,  in  the  absence  of  any  suggestion 
)f  miscondact  on  the  part  of  the  petitioner,  the 
rood  faith  of  the  transaction  cannot  be  open 
:o  qnestion.  We  are  nnable  to  find  that  the 
loctrine  of  Uigga  t.  Pnrsell,  66  N.  Y.  193,  has 
!ver  been  questioned,  and  this  case  lays  down 
:he  rule  that  a  purchaser  at  auch  a  sale  will 
lot  be  relieved  on  account  of  defects  in  the 
jroperty  or  the  title  thereto,  of  which  he  had 
lotlce  and  in  reference  to  which  he  made  his 
jid,  and  the  court  will  not  permit  him  to  aban- 
ion  his  contract  without  seeing  that  the  ob- 
ject of  the  purchase  is  defeated  and  that  he 
!\-ould  be  injured  by  the  enforcement  of  the  con- 
rract.  TSThnt,  then,  was  the  object  of  Mr.  Liy- 
ingston's  purchase?  Will  he  be  injured  by  be- 
ng  compelled  to  complete  his  purchase?  These 
ire  the  questions  which  should  have  addressed 
hemselves  to  the  mind  of  the  court  in  dispos- 
ng  of  the  matters  l>e£ore  it;  and,  tried  by  this 
est,  we  are  unable  to  concur  in  the  conclusion 
it  the  court  below.  Mr.  Livingston  had  in  view 
•he  purchase  of  the  property  involved  in  this 
itigation  for  the  purpose  of  a  suburban  or  rural 
lome.  He  intended  to  erect  a  residence  over- 
.ooking  the  Hudson  river,  surrounded  by  broad 
icres,  not,  as  we  may  presume,  for  raising  com 
und  potatoes  for  the  markets,  but  as  a  suitable 
snTironment  for  the  summer  hcHne  of  a  pros- 
lerous  gentleman.  He  visited  the  premises  per^ 
sonally;  he  went  all  over  them,  even  down  to 
me  of  the  gores  on  the  margin  of  the  river, 
naking  inquTries  about  the  extent  of  the  same, 
ind  whether  it  included  property  between  the 
•ailroarl  tracks  and  the  river;  and  he  is  charg^ 
ible  with  knowledge  of  what  was  apparent  and 
)bvious  upon  the  premises.  Kingsland  v.  Fill- 
er. 157  N.  Y.  507,  510,  52  N.  E.  5C2,  and  au- 
•horitT  cited.  It  is  equally  true  that  with  re- 
spect to  the  existence  of  the  house  of  the  fisher- 
nan  upon  the  most  southerly  of  the  two  gores, 
ivhich  was  in  plain  sight  of  the  purchaser  and 
^■hich  he  now  complains  of,  he  had  such  knowl- 
>dge  of  the  fact  as  was  calculated  to  put  him 
jn  inquiry  as  to  the  existence  of  any  right  or 
itle  in  conflict  with  that  which  he  was  about 
:o  purchase;  and  the  law  will  presume  that  he 
nade  the  inquiry  and  ascertained  the  extent  of 
iuch  prior  right,  or  that  he  is  guilty  of  a  de- 
Tee  of  negligence  fatal  to  his  plea  of  ignorance. 
KinRsland  v.  Fuller,  supra,  citing  WiUiamson 
r.  Brown,  15  N.  Y.  362.  Mr.  Livingston  was 
iware  of  the  fact  that  he  was  dealing  with  the 
»mmittee  of  a  lunatic;  that  the  proceedings  were 
lecessarily  slow,  owing  to  the  fact  that  the  court 
nust  approve  of  the  transaction  in  its  various 
stages.  Under  the  circumstances,  knowing  that 
;he  prudent  management  of  the  estate  required 
■hat  it  should  be  in  the  immediate  possession 
)f  some  one,  Mr.  Livingston  could  hardly  claim 
hat  the  object  of  his  purchase  was  defeated, 
)r  that  he  would  be  injured  by  the  completion 
>f  his  contract,  bv  the  fact  that  there  was  a 
tenant  in  possession  of  the  premises  under  a 
ease  whidi  expired  by  its  terms  upon  the  con- 
summation of  the  sale.  It  is  quite  probable 
;hat  Mr.  Livingston  actually  knew  that  the 
tenant  was  in  possession,  and  there  is  some 
ground  for  supposing  that  he  waived  the  objec- 
tion; but  whether  he  did  or  not  is  not  very  ma- 
terial in  our  view  of  the  matter,  as  it  was  with- 
in the  power  of  the  court  to  have  directed  the 


completion  of  the  contract  npon  the  removal  of 
the  tenant,  and  to  have  ordered  the  petitioner 
to  take  the  steps  necessary  to  effect  this  end, 
even  to  the  payment  of  the  sum  alleged  to  be 
demanded  b^  the  tenant  for  his  growing  crops. 
To  have  paid  $700  and  tendered  the  purchaser 
the  immediate  possession  of  the  premises,  con- 
sideling  the  sum  involved,  would  have  been  a 
much  better  disposition  of  the  funds  of  the  es- 
tate than  to  permit  the  purchaser  to  discredit 
the  title,  receive  back  uLs  advance  payment, 
with  6  per  cent,  interest,  and  to  pay  the  costs 
and  expenses,  aggregating  a  snm  equal  to  thnt 
which  It  is  alleged  would  have  been  necessary 
to  gain  possession  from  the  tenant;  it  being  as- 
sumed, as  it  must  be,  that  the  $35,000  agreed 
to  be  paid  was  a  fair  consideration  for  the 
premises.  The  fact  that  the  petitioner  was  not 
in  a  position  to  deliver  possession  at  the  exact 
time  of  tendering  the  deed,  under  the  circum- 
stances of  this  case,  is  not  sufScient  to  relieve- 
the  purchaser;  and  if  the  court  was  prepared, 
through  the  petitioner,  to  give  a  merchantable 
title  within  a  reasonable  time,  there  is  no  rea- 
son to  suppose  the  purchaser  would  suffer  any 
inconvenience  or  damage  from  the  delay.  See 
.Tenkms  v.  Fahey,  73  N.  Y.  355,  859;  Horton  v. 
Bauer,  129  N.  Y.  148,  155,  29  N.  E.  1.  There 
is  no  merit  in  the  objection  that  the  premises 
contained  less  land  than  mentioned  in  the  con- 
tract of  sale.  The  agreement  was  to  sell  the 
land  "lying  between  the  post  road  on  the  east 
and  the  Hudson  river  on  the  west,  known  as 
the  'Ore  Lot  Farm,'  as  the  same  is  now  owned 
by  said  John  Armstrong  Chanler,  •  •  *  con- 
taintng  three  hundred  and  seventy  acres  of  land, 
be  the  same  more  or  less."  The  survey  showed 
that  the  farm  owned  by  Chanler,  within  the 
boundaries  mentioned,  contained  360  acres  in 
round  numbers;  and,  the  sale  being  of  the 
farm,  not  of  a  given  number  of  acres,  the  men- 
tion of  the  number  of  acres,  more  or  less,  in 
the  farm,  was  not  a  material  matter,  and  the 
variation  does  not  affect  the  question.  Canal 
Co.  V.  Emmett,  9  Paige,  168.  It  is  true  that 
the  doctrine  of  this  case  is  somewhat  modified 
by  Belknap  v.  Sealey,  14  N.  Y.  143,  but  not  to 
the  extent  of  holding  that  a  farm  purchased  as 
a  whole,  for  a  stated  sum,  and  which  merely 
mentions  a  number  of  acres  by  way  of  esti- 
mate, is  required  to  contain  the  number  of  acres 
mentioned.  See  Oallmeyer  v.  Mayor,  etc.,  83 
N.  Y.  116,  120;  Paine  v.  Upton,  87  N.  Y.  327. 
From  an  examination  of  the  whole  matter  we 
are  satisfied  that  the  duty  the  court  owed  to- 
the  estate  of  Oianler  was  to  compel  the  pur- 
chaser to  carry  out  bis  contract,  that  the  objec- 
tions urged  are  not  such  as  should  be  permitted 
to  defeat  the  sale,  that  none  of  them  has  any 
substantial  basis,  except  the  first  one,  and  that 
this  may  be  obviated.  The  order  appealed  from 
should,  we  think,  be  reversed,  and  the  peti- 
tioner should  be  directed  to  take  the  steps  nec- 
essary to  convey  the  premises  and  make  deliv- 
ery of  the  same  to  the  purchaser  upon  his  com- 
plying with  the  terms  of  the  sale,  which  should 
be  directed. 

In  re  CHAPMAN.  (Supreme  Court,  Appel- 
late Division,  Third  Department.  March  6, 
1901.)  In  the  matter  of  the  judicial  settlement 
of  the  account  of  Frank  Chapman,  as  executor 
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«f  Richard  A.  Chapman,  deceased.    No  winion. 

Decree  of  the  Burrogate  tmanimonsly  affirmed, 

with  coats,  upon  opinion  below.    See  66  N.  T. 
SntHD.  236. 


OHIPPBRFIELD  t.  JOHNSON  et  al.  (Su- 
preme Court,  Appellate  Dirision,  First  DejMirt- 
ment.  March  15,  1901.)  Action  by  Julia  Chip- 
Berfield  against  Russell  Johnson  and  another. 
No  opinion.    Motion  denied,  with  $10  costs. 


CHURCHILL,  Respondent,  v.  CITY  OP 
BUFFALO,  Appellant  (three  roses).  (Supremo 
Oourt,  Appellate  DiTision,  Fourth  Department. 
April  2,  1901.)  Action  by  Emma  Churchill,  as 
administratrix,  etc.,  against  the  city  of  Buffalo. 
No  opinion.  Order  affirmed  in  each  action,  with 
4(10  costs  and  disbursements  in  one. 
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PER  CURIAM.  Order  tcretaed,  witlr: 
coats  of  this  appeal,  and  a  resale  ordered  j 
each  case,  upon  condition  that  the  appeJut 
within  20  days  girea  a  bond  in  the  penalt;  d 
S250,  to  be  approved  upon  notice  by  the  comti 
judge  of  Erie  county,  conditioned  that  6( 
amount  realized  upon  such  resale  shall  be  fwT 
cient  to  pay  the  expenses  thereof  and  it  IdS 
$600  in  addition  thereto ;  and  in  the  event  tU 
such  bond  is  not  given,  the  order  in  earh  i^ 
is  affirmed,  with  costs.  Order  to  be  settl^l  -^ 
on  2  dcys'  notice  by  Mr.  Justice  SPUlNo. 
All  concur ;  LAUGHLIN,  J.,  in  result,  who  » 
▼ors  absolute  reversal  of  orders  and  a  mt^ 
upon  the  ground  that  the  appellant's  attoner 
was  entitled  to  service  of  notice  of  sale. 


CITY  OP  NEW  YORK,  Respondent,  t. 
STRAUSS  et  al..  Appellants.  (Supreme  Court, 
Appellate  Division,  Second  Department.  March 
8,  1901.)  Action  by  the  city  of  New  York 
against  Joseph  Strauss  and  others.  No  opin- 
ion. Order  affirmed,  with  $10  coata  and  dis- 
bursements. 


CLARK. 

HEIGHTS 


Re^jondent,  r.  BROOKLYN 
R.  CO.,  Appellant.  (Supr'eme 
-Court,  Appellate  Division,  Second  Department. 
Mardi  8,  1901.)  Action  by  Alfred  G.  Clark, 
by  bis  guardian  ad  litem,  James  O.  Clark, 
Against  the  Brooklyn  Heights  .Railroad  Com- 
pany. No  opinion.  Judgment  and  order  unani- 
mously affirmed,  with  costs. 


CLARK,  Respondent,  t.  PRUDENTIAL 
INS.  CO.  OF  AMERICA.  Appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. March  8,  1901.)  Action  by  Alice 
-Clark,  as  administratrix,  etc.,  of  Owen  Clark, 
deceased,  against  the  Prudential  Insurance 
-Company  of  America.  No  opinion.  Judgment 
of  the  county  court  of  Westchester  county  af- 
firmed, with  costs.  All  concur,  except  SEW- 
ELL,  J.,  taking  no  part. 


COHEN  ▼.  METROPOLITAN  ST.  RY.  CO. 

■(Supreme  Court,  Appellate  Division,  First  De- 
partment. April  4,  1901.)  Action  by  Clarence 
Cohen,  an  mfant,  against  the  Metropolitan 
Street-Railway  Company.  No  opinion.  Motion 
denied,  upon  payment  of  $10  costs  of  motion,  in 
order  that  application  may  be  made  in  court  be- 
low to  open  default. 

COLEMAN,  Respondent,  v.  VILLAGE  OP 
PULTON.  Appellant.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  March  19, 
1901.)  Action  by  Catharine  Coleman  against 
the  village  of  Fulton.  No  opinion.  Judgment 
affirmed,  with  costs. 

COLLINS  et  al..  Respondents,  r.  DUN- 
STON,  Appellant,  et  al.  (two  cases).  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. March  10,  1001.)  Actions  by  An- 
thony Collins  and  others,  as  executors,  etc., 
against  Emory  W.  Dunston,  impleaded,  etc. 


COLWELL,     Respondent, 
GENERAL   OP   AMERICA, 


T.     CHAPrra 
KNIGHTS  OF 


ST.  JOHN  AND  MALTA,  Appellant  (^:^ 
preme  Court,  Appellate  Division,  Second  De- 
partment March  22,  1901.)  Action  b;  Mu 
C.  Lonise  Colwell  against  the  C3iapter  (jenenl 
of  America,  <  Knights  of  St.  John  and  Mt^a. 
No  .  opinion.  Judgment  and  order  tSnxi 
with  costs. 


CONGREGATION  SONS  OP  ISRAEL 
PEOPLE  OP  KEIDAN,  Respondent,  t.  CON- 
GREGATION ANSHE  RAOOLO.  AppeUir. 
(Supreme  Court,  Appellate  Division,  Pint  D^ 
partmenl.  April  4.  1901.)  Action  by  tbe  Ccc- 
gregation  Sons  of  Israel  People  of  Ee.dtt 
against  the  Congregation  Anshe  Ra;olo.  C  I* 
Cohn,  for  appellant.  D.  W.  Bochmore,  for  !♦• 
spondent.  No  opinion.  Oder  affirmed,  vi^ 
$10  costs  and  disbursements. 

CONNELLY,  Appellant, 't.  A.  M.  CROFTS 
CO.,    Respondent.    (Supreme    Court,  Ap;*-'*:^ 
Division,  First  Department.     March  8,  li>'' 
Action  by  J.   H.  Connelly  asainst  tite  A.  ii- 
Crofts  Company.    H.  U.  Squler,  for  appe!!^- 

E.  A.    Isaacs,    for    respondent.     No   opiii:w. 
Judgment  affirmed,  with  costs. 

COOPER,  Respondent,  t.  JACKSON  et  .il. 
Appellants  (Supreme  Court,  Appellate  P:<^ 
sion.  Second  Department  March  8,  l-"l ' 
Action  by  Max  Cooper  against  Henry  B.  li't- 
sou  and  others.  No  opinion.  Judgment  of  t^ 
municipal  court  affirmed,  with  costa. 

CORTLAND  COUNTY,  RespondeBL  '• 
WADE,  Appellant  (Supreme  Court,  Appi- " '« 
Division,  Third  Department  March  6,  V.>1' 
Action  by  the  county  of  Cortland  against  U 

F.  Wade.    No    opinion.    Judgment    »SraK, 
with  costs. 


COTTLE.  Respondent,  v.  ERIE  COCNTT  * 
al..  Appellants.  (Supreme  Court  Appellm  '^ 
vision.  Fourth  Department  Mardi  19.  19'>' 
Action  bj[  Octavius  O.  Cottle  against  tbeo^'- 
ty  of  Erie  and  another.  No  opinion.  Uot-i 
for  reargument  denied,  with  $10  costs. 

COTTLE,  Respondent*  T.  QOAKANTT 
BLDG.  CO.,  Appellant.  (Supreme  Court,  AP; 
pellate  Division,  Fourth  Department    Mvi" 
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!&,  1901.)  Action  by  Oetavlos  O.  CotUft 
.gainst  the  Guaranty  Building  Company.  No 
pinion.  Motion  for  reargnment  denied,  with 
:iO  costs. 


COTTLE,  Respondent,  t.  STARING,  Ap- 
lellant,  et  al.  (Supreme  Court,  Appellate  Divi- 
ion.  Fourth  Department.  April  2,  1901.)  Ac- 
ion  by  Fannie  P.  Cottle,  individually  and  as 
idministratrix,  etc,  against  Elizabeth  P.  Star- 
ng,  impleaded,  etc. 

P£R  CURIAM.  Order  reversed,  with  $10 
»stB  and  disbursements,  and  motion  granted, 
o  far  as  the  cancellation  of  the  lis  pendens  is 
oncemed,  without  costs.  All  concur,  except 
JPRING  and  LAUGHLIN,  J  J.,  who  dissent 


COWING,  Appellant,  v.  BRYANT,  Re- 
pendent  (Supreme  Court,  Appellate  Division, 
ronrth  Department  March  26,  1901.)  In  the 
natter  of  the  supplementary  proceedings  Louise 
f.  Cowing,  Judgment  creditor,  against  Orrin 
Bryant,  judgment  debtor.  No  opinion.  Order 
iffirmed.  with  f  lO  costs  and  disbursements. 


(Supreme  Court,  Appel- 
ru 


In  re  CRABTREEi.    .     .  , 

ate  Division,  Fourth  Department  April  2, 
OOl.)  In  the  matter  of  the  estate  of  William 
I!rabtree,  deceased.  No  opinion.  Motion  for 
-eargument  denied,  with  $10  costs. 


fendast  appeals.    Affirmed.    Franklin  Bien,  tor 
appellant    Hammond  Odell,  for  respondent 

PER    CURIAM.     Judgment    affirmed,    wltk 
costs. 


DBLAFIELD,  Respondent,  r.  VILLAGB 
OF  WESTFIBLD,  Appellant  (Supreme 
Court  Appellate  Division,  Fourth  Department 
March  19,  1901.)  Action  by  Clarence  Delafield 
against  the  village  of  Westfield.  No  opinion. 
Motion  denied,  upon  the  ground  that  ute  or- 
der sought  to  be  amended  indicates  that  the  de- 
cision of  this  court  was  unanimous. 

DBMPSBY,  Respondent  t.  CBLAUTAUQUA 
NAT.  BUILDING,  LOAN  &  SAVINGS 
ASS'N,  Appellant  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  March  26, 
1901.)  Action  by  William  Dempsey  against  the 
Chautauqua  National  Building,  Loan  &  Sav- 
ings Association.  No  opinion.  Judgment  af- 
firmed, with  costs. 

DBVITT,  Respondent  v.  PROVIDBNCB 
WASHINGTON  INS.  CO..  Appellant  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment March  27,  1901.)  Action  bv  John 
J.  Devitt  against  the  Providence  Washington 
Insurance  Company.  No  opinion.  Appeal 
transferred  to  the  First  department 


CKAVBN,  Appellant,  v.  POND,  Respondent 
Supreme  Court  Appellate  Division,  Third  De- 
>artnient  March  6,  1901.)  Action  by  Minnie 
J.  Craven  against  Byron  Pond,  as  executor, 
•tc,  of  Alembert  Fond,  deceased.  No  opinion. 
>rder  affirmed,  with  costs. 

CRUIKSHANK.  Resnondent  v.  PRESS 
PUB.  CO.,  Appellant  (Supreme  Court  Appel- 
ate Division,  Second  Department  March  8, 
LdOl.)  Action  by  William  J.  Cruikshank 
igainst  the  Press  Publishing  Company.  No 
>pinioD.  Order  affirmed,  with  $10  costs  and 
lisbursementB.    See  C6  N.  Y.  Snpp.  678. 


I>AHNrX)S,  Respondent  v.  SMITH,  Appel- 
lant (Supreme  Court  Appellate  Division,  Sec- 
ond Department.  March  8,  1901.)  Action  by 
lohn  Dahnlos  against  Albert  Smith.  No  opin- 
ion. Judgment  and  order  unanimously  affirm- 
ed, with  costs. 


DAVIDSON,  Respondent  v.  BOSB,  Appel- 
lant (Supreme  Court  Appellate  Division,  Sec- 
ond Department  March  15,  1901.)  Action  by 
Fanny  Davidson  against  John  N.  Hose.  No 
opinion.  Ordei  affirmed,  with  $10' costs  and 
disbursements. 


DB  HART,  Respondent  v.  GREATER  NEW 
YORK  PUB.  CO.,  Appellant  (Supreme  Court 
Appellate  Term.  April  22,  1901.5  Action  by 
James  H.  De  Hart  against  the  Greater  New 
York  Publishing  Company.  From  a  Judgment 
of  the  city  court  of  New  York  (67  N.  Y.  Supp. 
)181)(  affirming  a  Jodgment  for  plaintiff,  de- 


DEXSEB.  Respondent,  v.  CITY  OF  SYRA- 
I  CUSE,  Appellant  (Supreme  Court  Appellate 
i  Division,  Fourth  Dmartment  March  26, 
:  1901.)    Action  by  Elizabeth  Dexsee  against  the 

city  of  Syracuse.     No  opinion.     Judgment  and 

order  affirmed,  with  costs. 

DOWt),  Respondent  v.  NEW  YORK,  O.  8c 
!  W.  RY.  CO.,  Appellant  (Supreme  Court  Ap- 
I  pellate  Division,  Fourth  Department  March 
19,  1901.)  Action  by  Mary  Dowd,  as  adminis- 
tratrix, against  the  New  York,  Ontario  9t 
Western  Railway  Company.  No  opinion.  Mo- 
tion denied,  with  $10  costs. 

DOWLING,  Appeilaitv.  NASSAU  ELEC- 
TRIC R.  CO..  Respondent  (Supreme  Court 
Ajipeilate  Division,  Second  Department 
March  27,  1901.)  Action  by  Prndence  Dowling 
against  the  Nassau  Electric  Railroad  Company. 

PER  CURIAM.  Order  modified,  by  provid- 
ing that  as  a  condition  of  granting  the  order, 
the  respondent  pay  to  the  appellant  the  trial 
fee  and  disbursements  of  the  trial,  and  by  fur- 
ther providing  that  a  new  trial  be  granted, 
costs  to  abide  the  event  No  costs  of  this  ap- 
peal to  either  party. 

DRISCOLL,  Respondent,  t.  VILLAGE  OF 
SENECA  FALLS,  Appellant  (Supreme  Court 
Appellate  Division,  Fourth  Department  March 
19,  1901.)  Action  by  Bridget  A.  DriscoU 
against  the  village  of  Seneca  Falls.  No  opin- 
ion.   Judgment  and  order  affirmed,  with  costs. 

DUNKLE,  Respondent  v.  McALLISTRR, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  March  15,  1901.)  Ac- 
tion by  Daniel  D.  Donkle  against  CJiaHea  A. 
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McAllister.  No  opinion.  Appeal  dlamlMed,  on 
authority  of  In  re  Reddish,  47  App.  DIt.  187, 
62  N.  X.  Snpp.  261.  without  costs  to  either 
party. 


EDWARDS  T.  NEW  YO'RK  CENT,  ft  H. 
R.  R.  CO.  (Supreme  Oourt,  Appellate  Division, 
Fourth  Department.  March  26,  1901.)  Action 
by  William  O.  Edwards  aKainst  the  New  Yorlt 
Central  &  Hudson  River  Railroad  Company. 
No  <H>inion.  Motion  for  rearfrument  denied. 
Motion  for  leave  to  appeal  to  the  court  of  ap- 

geals  denied,   with  $l6  cosU.    See  68  N.    X. 
upp.  1137. 


ELDRIDOE  T.  PATERSON.  (Supreme 
Court,  Appellate  Division,  First  Deportment 
March  8,  1901.)  Action  by  George  D.  Eldridge 
against  James  T.  Paterson.  No  opinion.  Or- 
der affirmed,  with  |10  coats  and  disburse- 
ments. 

BPPENS,  SMITH  ft  WEIMAN  CO.,  Re- 
spondent, T.  PENDHROAST  et  al..  Appellants. 
(Supreme  Court,  Apppllate  Division,  Fourth  De- 
partment. March  19,  1901.)  Action  by  the 
Eppens,  Smith  ft  Weiman  Company  axainst 
Nicholas  Pendergnst  and  others.  No  opinion. 
Appeal  dismissed,  with  costs,  upon  the  author- 
ity of  Flnck  T.  Mannerinfc,  48  Hun,  323. 

FARUOLO,  Appellant,  t.  KRAUS.  Respond- 
ent. (Supreme  Court,  Appellate  Term.  April 
22,  IGOIJ^  Action  by  Charles  R.  Famnolo 
against  Henry  Kraus.  From  a  judgment  in 
favor  of  defendant,  plaintiff  appeals.  Affirmed. 
A.  Finelite,  for  appellant.  Platsek  ft  Stroock, 
for  respondent. 

PE>R  CURIAM.  Judgment  affirmed,  with 
costs. 


In  re  FAY.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  March  22,  1901.)  In 
the  matter  of  Sarah  A.  Fay.  No  opinion.  Ap- 
peal dismissed,  with  $10  costs. 


FINCK,  Appellant,  t.  BAKER,  Respondent. 
(Supreme  Court,  Appellate  Term.  April  8, 
1901.)  Action  by  John  Finck  against  Hyman 
D.  Baker.  From  a  judgment  of  the  New  York 
municipal  court  in  favor  of  defendant,  plaintiff 
appeals.  Affirmed.  William  H.  Bronk,  for  ap- 
pellant.   Kantrowitz  &  Esberg,  for  respondent. 

PER  CURIAM.  The  record  does  not  present 
a  case  justifying  a  review  of  the  evidence  un- 
der section  30C3  of  the  Code.  On  a  straight- 
forward conflict  of  fact,  the  justice  below  hns 
given  credence  to  the  defendant's  story.  His 
decision  should  stand.  Judgment  affirmed,  with 
costs. 


FINCK,  Appellant,  T.  BERGER,  Respond- 
ent. (Supreme  Court,  Appellate  Term.  April 
16,  1901.)  Action  hy  John  Finck  against 
Bertha  Berger.  From  a  judgment  of  the  New 
York  municipal  court  in   favor  of  defendant. 


plaintiff  appeals.  Affirmed.  William  Et.  Brock. 
for  appellant.  Charles  K  Hoffman,  for  re- 
spondent. 

PER  CURIAM.  Upon  a  simple  iseae  of  fan 
both  parties  sought  to  Impose  upon  the  cred-il- 
ty  of  the  court.  The  version  of  either  has  m.j- 
picious  circumstances.  Judgment  had  to  follow 
for  the  defendant,  as  there  was  not  sufficient 
credible  testimony  in  favor  of  the  plaintiff  ta 
carry  a  finding  in  his  favor.  Judgmeat  affirm- 
ed, with  coBta. 


In  re  FINKI>E>.  (Supreme  Oourt.  Appellate 
Division,  Third  Department.  March  15.  1901.' 
In  the  matter  of  the  application  of  Morgan  G 
Finkle,  a  resident  of  the  town  of  Ancram,  Co- 
lumbia county,  N.  Y.,  for  the  removal  of  RoN 
ert  H.  Stickle  from  the  office  of  commissioner 
of  highways  of  said  town.  No  opinion.  Re- 
port of  referee  confirmed,  and  Robert  H.  Stictcl^ 
is  removed  from  the  office  of  commissioner  of 
highways  of  the  town  of  Ancram.  CSolnmhii 
county,  N.   Y.,  with  costs  and   diftbursement-. 

FISHER,  Respondent,  t.  BLOCJHBR  MFC. 
CO.,  Appellant.  (Supreme  (3ottrt,  Appellate  Di- 
vision, Fourth  Department.  March  19.  190U 
Action  by  Frederick  C.  Fisher,  by  i^nardian  id 
litem,  arainst  the  Blocher  Manufacturing  Com- 
pany. No  opinion.  Motion  for  reargument  de- 
nied. Motion  for  leave  to  appeal  to  the  court 
of  appeals  denied,  with  $10  costs. 


FITCH,  Respondent,  v.  MORTON,  Aprel- 
lant.  (Supreme  Court,  Appellate  Term.  April 
22,  1901.)  Action  by  Frank  E.  Fitch  against 
I^icvl  P.  Morton.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed.  William 
Morton  Grinnell,  for  appellant.  Julius  M. 
Mayer,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 


POIjEY  t.  SOHARMANN.  (Supreme  Court 
Appellate  Division,  First  Department.  March 
15.  1901.)  Action  by  Charles  V.  T.  Foley 
against  August  C.  Scharmann.  No  opinion. 
Motion  denied,  with  $10  costs. 

In  re  FRANSIOLI.  (Supreme  Court.  Appel- 
late Division,  First  Department.  March  ?2, 
1901.)  In  the  matter  of  Augustus  O.  Fransioli. 
No  opinion.    Motion  to  disbar  granted. 

OALI/AOHER,  Respondent,  ▼.  BERWIN. 
Appellant.  (Supreme  Court,  Appellate  Division. 
Second  Department.  March  22,  1901.)  Action 
by  Barbara  Gallagher  against  Siegfried  Bervrin. 
No  opinion.  Final  order  of  the  municipal  court 
affirmed,  without  costs. 

GEFFEN  et  al..  Respondents,  ▼.  DNIO.N' 
CLOAK  &  SUIT  CO.,  Appellant.  (City  Court 
of  New  York,  General  Term.  March  26,  1901.1 
Action  by  Morris  L.  and  Phillip  OeSen  against 
the  Union  Cloak  ft  Suit  Company.  From  a 
judgment  for  plaintiffs,  and  from  an  order  de- 
nying a  new  trial,  defendant  appeals.    Affirm- 
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i.    Louis  A.    JaSer,    for    appellant.    Joseph 
[artiu,  for  respondents. 
I'KR  CURIAM.    Judgment  and  order  appeal- 
il  from  affirmed,  with  costs. 

GEXESBB  NAT.  SAVINGS  &  LOAN 
lSSN  t.  ALLEN  et  al.  ^upreme  Court,  Ap- 
ellate Division,  Fourth  Department.  March 
»i,  1901.)  Action  by  the  Genesee  National 
iavings  &  Loan  Assodation  against  Chaiies 
I.  Allen  and  others.  No  opinion.  Motion  for 
^ave  to  appeal  to  the  court  of  appeals  grant- 
d,  and  oraer  to  be  settled  before  Justice 
-AUGHLIN  on  two  days'  notice. 

GILES,  Respondent,  T.  METROPOLITAN 
ST.  RY.  CO.,  Appellant.  (Supreme  Court,  Ap- 
icllate  Division,  Second  Department.  March 
;.  1001.)  Action  by  John  B.  Giles  against  the 
iletropolitan  Street-Railway  Company.  No 
>l)iuion.  Judgment  of  the  municipal  court 
luanimously  affirmed,  with  costs. 

GONOROVSKY,  Appellant,  v.  DRY  DOCK, 
iJ.  B.  &  B.  CO.,  Respondent.  (Supreme  Court, 
Vppellnte  Division,  First  Department.  March 
!,  1901.)  Action  by  Joseph  Gonorovsky 
iK.ninst  the  Dry  Dock,  E.  B.  &  B.  Co.  J.  J. 
J'Connell,  for  appellant  C.  P.  Brown,  for  re- 
ipoodent.  No  opinion.  Order  affirmed,  with 
>10  costs  and  disbursements. 


GORDON,  Respondent,  t.  CITY  OP  NI- 
AGARA FALLS,  Appellant.  (Supreme  Court, 
Appellate  Division.  Fourth  Department. 
March  26,  1901.)  Action  by  Gertrude  Gordon 
igainst  the  city  of  Niagara  Falls. 

PER  CURIAM.  Order  denying  motion  to 
r-acate  judgment,  and  for  a  new  trial  on  the 
ground  of  newly-disoovered  evidence,  reserved, 
rvithout  costs  of  this  appeal,  and  motion  grant- 
^d,  upon  payment  of  all  costs  and  disburse- 
uents  after  notice  of  trial,  including  SIO  costs 
>f  the  motion,  by  the  defendant.  All  concur, 
>xcept  McLENNAN.  J.,  who  dissents. 

In  re  GRANT.  (Supreme  Court,  Appellate 
Oivision,  Third  Department  March  6,  1901.) 
:n  the  matter  of  the  final  judicial  settlement  of 
be  accounts  of  Duncan  R.  Grant,  as  trustee 
inder  the  will  of  Thomas  O'Harra,  deceased. 
<o  opinion.  Decree  of  the  surrogate  unani- 
uously  affirmed,  with  costs. 


GREENE,  Appellant  v.  GREENE,  Respond- 
mt.  (Supreme  Court,  Appellate  Division,  Third 
department  March  15,  1901.)  Action  by 
Jamuel  B.  Greene  against  Jennie  L.  Greene. 
<o  opinion.  Order  modified,  by  reducing  the 
illowance  from  $30  to  $10  per  week,  and,  as 
10  modified,  affirmed.  Order  to  be  settled  be- 
ore  CHASE,  J.        

GREGG,  Respondent,  t.  METROPOLITAN 
JT.  KY.  CO.,  Appellant  (Supreme  Court.  Ap- 
)ellate  Term.  April  22,  1901.)  Action  by 
iarry  Gregg  against  the  Metropolitan  Street- 
tailway  Company.  From  a  judgment  in  plain- 
ilTs     favor,      defendant      appeals.    Affirmed. 


Henry  A.  Robinson,  for  appellant    Matthew  P. 
Ennis,  for  respondent 

PER    CURIAM.    Judgment    affirmed,    with 
costs. 


GROSS  T.  BOHOEIiLKOPP.  Appellant. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  March  19,  1901.)  Action  by 
Charles  Gross  against  Jacob  F.  Schoellkopf. 
No  opinion.  Motion  for  reargument  denied, 
with  $10  costs.    See  68  N.  Y.  Supp.  1139. 

GROSS  V.  SCH0e£lK0PF.  (Supreme 
Court  Appellate  Division,  Fourth  Department 
April  2,  1901.)  Action  by  Charles  Gross 
against  Jacob  F.  Schoellkopf.  No  opinion. 
Motion  for  leave  to  appeal  to  the  court  of  ap- 
peals denied,  with  $10  costs.  See  68  N.  X. 
Supp.  1139. 


OUNSAUL,  Respondent,  t.  GRANNIS  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  March  26,  1901.) 
Action  by  John  S.  Gunsaui  against  Charles  W. 
Grannis  and  William  P.  O'Connor. 

PER  CURIAM.  Order  appealed  from  re- 
versed, without  costs  to  either  party,  and  mo- 
tion for  leave  to  serve  an  amended  answer 
herein  granted,  upon  payment  to  the  plaintifTs 
attorney  of  $10  costs  of  such  motion  and  all 
costs  and  disbursements  of  the  action  subse- 
quent to  the  service  of  the  original  answer,  ex- 
cept the  coats  of  the  appeal  to  this  court  from 
the  judgment  and  upon  the  further  condition 
that  the  defendants  stipulate  to  waive  their 
right  in  any  event  to  the  costs  of  such  appeal, 
and  that  the  defendants  pay  the  costs  herein 
allowed  at  or  before  the  opening  of  the  trial 
term  on  Wednesday  morning,  March  27,  1901, 
and  stipulate  to  thereupon  proceed  with  the 
trial  of  the  action,  at  the  plaintiff's  election. 
Upon  the  payment  of  snch  costs  and  the  giving 
of  said  stipulation  the  proposed  amended  an- 
swer to  stand  as  served;  but,  in  the  event 
that  these  conditions  are  not  complied  with, 
the  order  appealed  from  is  affirmed,  with  $10 
costs  and  disbursements.  Ail  concur,  except 
ADAMS,  P.  J.,  who  dissents  upon  the  prouiid 
that  the  denial  of  the  motion  was  within  the 
proper  exercise  of  the  discretionary  power  of 
the  special  term. 

In  re  GWYNN.  (Supreme  Court  Appellate 
Division,  Second  Department.  March  5,  1901.) 
In  the  matter  of  the  application  of  St.  Charles 
B.  Gwynn  for  admission  to  practice  in  courts 
of  record  in  the  state  of  New  York.  No  opin- 
ion.   Motion  granted. 

HAAS  T.  METROPOLITAN  ST.  B.  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment April  4,  19U1.)  Action  by  Joseph 
Haas,  as  administrator,  againat  the  Metropoli- 
tan Street-Railroad  Company.  No  opinion. 
Motion  granted,  with  $10  costs. 


HAPPEN,  Respondent  T.  PHBUND  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Term. 
April    22,     1901.)    Action    by    John     Haffen 
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against  Adolph  Freand  and  others.  From  a 
judgment  for  plaintiff,  defendants  appeaL  Af- 
firmed. James  Kearney,  for  appellants.  M. 
1).  Steaer,  for  respondent. 

PER    CURIAM.    Judgment    affirmed,    with 
costs. 


In  re  HAIQHT.  (Supreme  Oonrt,  Appellate 
UiTision.  Fourth  Department  March  19, 
1901.)  In  the  matter  of  the  petition  of  Ger- 
trude A.  Haigbt  for  an  order  revolcing  and 
canceling  liquor  tax  certificate  No.  24,354,  is- 
sued to  Warren  J.  Parsell.  No  opinion.  Or^ 
der  aflSrmed,  with  costs,  upon  the  authority  of 
In  re  Place,' 27  App.  Uiv.  501,  50  N.  Y.  Supp. 
640.  affirmed  in  156  N.  Y.  691,  SO  N.  E.  1121. 
See  68  N.  Y.  Supp.  920. 

HALB  T.  WAYSinB^NITTINQ  00.  (Su- 
preme Court,  Appellate  DiTialon,  Third  De- 
Jartment.  March  15,  1901.)  Action  hj  Lizzie 
.  Hale  against  the  Wayside  Knitting  Oom- 
pany.    No  opinion.    Motion  denied. 

HAMMOND  T.  NATIONAL  LIFB  ASS'N. 
(Supreme  Oonrt,  Appellate  Division,  E^rst  De- 
partment. March  22,  1901.)  Action  by  James 
B.  Hammond,  as  administrator,  against  the 
National  Life  Association.  No  opinion.  Mo- 
tion denied. 


HAND  T.  MILLER  et  al.    (Supreme  Court 

Appellate  Division,  First  Department.  March 
15,  1901.)  Action  by  George  B.  Hand  against 
John  Miller  and  another.  No  opinion.  Motion 
denied,  with  f  10  costs. 


HANEY,  Respondent,  t.  E^APP,  App^ant. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  April  2,  19010  Action  by  Pat- 
rick Haney  asainst  Frank  W.  Knapp,  as  ex- 
ecutor, etc.  No  opinion.  Judgment  affirmed, 
with  costs,  upon  opinion  of  this  court  in  Healy 
V.  Heaiy,  65  App.  Div.  315,  66  N.  Y.  Supp. 
927. 


HARRIS,  Respondent,  v.  HARRIS,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Third  Department  March  15,  1901J  Action 
by  John  C.  Harris  against  Gertrude  J.  Harris. 
So  opinion.  Order  reversed,  witlf  $10  costs  and 
disbursements,  with  leave  to  appellant  to  re- 
new motion  at  special  term. 


HARRISON,  Respondent,  v.  METROPOLI- 
TAN ST.  RY.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  First  Department. 
April  4,  1901.)  Action  by  James  Harrison 
against  the  Metropolitan  Street-Railway  Com- 
pany. C.  F.  Brown,  for  appellant.  F.  G.  Wet- 
terau,  for  respondent.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 


In  re  HART.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  March  6,  1901.) 
In  the  matter  of  the  application  of  John  Wilson 
Hart  for  admission  to  practice  in  courts  of  rec- 
ord in  the  state  of  New  York.  No  opinion. 
Motion  granted. 


HATFIELD,  Respondent,  t.  CITT  OF 
UTICA,  Appellant  (Supreme  Court.  Appel- 
late Division,  Fourth  Department  April  2, 
1901.)  Action  by  William  Hatfield  againat  the 
city  of  TJtica.  No  opinion.  Judgment  and  or- 
der affirmed,  with  costs. 

HAYES,  Appellant  v.  JOHNSON  et  *L.  Be- 
spondents.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  March  22,  1901.) 
Action  by  Robert  Hayes,  as  administrator,  etc., 
of  John  Hayes,  deceased,  against  William  E. 
Johnson  and  another.  No  opinion.  Order  af- 
firmed, on  argument  with  $10  coats  and  dis- 
bursements. 


HAYES,  Respondent,  t.  Ui>ION  RT.  CO.. 

Appellant  (Supreme  Conrt,  Appellate  Divisioa. 
First  D^artment  April  4,  1901.)  Action  by 
Mary  Hayes  against  the  Union  Railway  Com- 
pany. H.  L.  Seheuerman,  for  appellant  C. 
Steckler,  for  respondent.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs. 

HBATHBRTON  et  aL,  Beapondenta,  v. 
BBLL^  Appellant  (Supreme  Court  Appellate 
Term.  April  19,  1901.)  Action  by  James  M. 
Heatherton  and  another  against  Engene  C 
Bell.  From  a  judgment  in  favor  of  plaintiffs, 
defendant  appeals.  Affirmed.  Samuel  Sturtz, 
for  appellant  Hoelljes  &  Sykea,  for  respond- 
ents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 


HOENINGHAUS  et  at.  Respondents,  v. 
HOLDEN  et  al..  Appellants.  (Suprems 
Court,  Appellate  Division,  First  Department 
April  29,  1901.)  Action  by  Frederick  Hoen- 
inghaus  and  others  against  James  A.  Holden 
and  others.  From  a  judgment  in  favor  of 
plaintiffs,  defendants  appeal.  Affirmed.  T.  W. 
McArthur,  for  appellants.  Charles  H.  Broaa, 
for  respondents. 

PER  CURIAM.  This  case  presents  the 
same  question  as  the  case  of  Fleitmann  v. 
ARhley  (decided  at  this  term)  69  N.  Y.  Sunp. 
1099,  and  must  be  decided  in  the  same  way  tor 
the  same  reasons.  The  judgment  is  therefore 
affirmed,  with  costs. 

HOFFMAN,  Respondent  r.  THIRD  AVE. 
RY.  CO.,  Appellant  (Supreme  Court,  Appel- 
late Division,  First  Department  AprO  4, 1901.) 
Action  by  Mary  Hoffman  against  the  Third 
Avenue  Railway  Company.  H.  R.  Limbnrger, 
for  appellant  1.  N.  Williams,  for  respondent 
No  opinion.  Judgment  and  order  affirmed,  with 
costs. 


HOMESTEAD  CO-OP.  BTTILDINQ  ft 
LOAN  ASS'N,  Appellant  v.  ARNOLD,  Re- 
spondent (Supreme  Court  Appellate  Division, 
Second  Department  March  8,  1901.)  Action 
by  the  Homestead  Co-operative  Building  ft 
Loan  Association  against  William  H.  Arnold. 

PER  CURIAM.  The  case  is  without  proof 
connecting  the  plaintiff  with  the  subject-matter 
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f  fbe  action,  either  as  owner  of  the  rented 
remisea  or  as  being  entitled  in  any  other  way 
>  tbe  renta  and  profits.  The  judgment  dis- 
lissing  the  complaint  mnat  therefore  be  af- 
rmed,   with  coata. 

:h:OUGHT0N,  Respondent,  t.  MBTBOPOL- 
rA-N  ST.  RY.  CO.,  Appellant.  (Supreme 
ourt.  Appellate  DlTiaion,  Second  Department. 
[arch  22,  1901.)  Action  by  Blla  V.  Hough- 
tjx  against  the  Metropolitan  Street-Railway 
ompany.  No  opinion.  Judgment  and  order 
Danimously  affirmed,  with  costs. 

HOUGHTON,  Respondent,  t.  METROPOL- 
rA-N  ST.  RY.  CO.,  Appellant.  (Supreme 
loiirt.  Appellate  Diyision,  Second  Department. 
larch  22,  1901.)  Action  by  Halbert  Hough- 
tn  against  the  Metropolitan  Street-Railway 
lompany.  No  opinion.  Judgment  and  order 
nanmioasly  affirmed,  with  costs. 

HOYB,  Respondent,  v.  FLYNN  et  al.,  Ap- 
ellants.  (Supreme  Court,  Appellate  Diviaion, 
«oond  Department.  March  8,  19010  Action 
y  Stephen  M.  Hoye  against  Mary  Flynn  and 
therflL  aa  executors  of  John  Flynn,  deceased. 
ro  opinion.  Judgment  and  order  affirmed,  with 
osta.     See  64  N.  Y.  Sapp.  252. 


HITDSON,  Respondent,  r.  BRIB  R.  CO., 
Lppellant  (Supreme  Oonrt,  Appellate  Diri- 
ion.  Second  Department.  March  8,  1901.) 
Lotion  by  George  C.  Hudson  against  the  Brie 
La  ilroad  Company.  No  opinion.  Appeal  trona- 
erred  to  the  Firat  department. 

In  re  HTJNTBR.  (Supreme  Court,  Appellate 
>iviBion,  Fourth  Department  May  19,  1901.) 
n  the  matter  of  the  petition  of  John  Hunter 
or  an  order  enjoining  Jamea  M.  Caffrey  from 
ra£Bcking  in  liquors  contrary  to  the  proTisions 
t  tlie  liquor  tax  law.  No  opinion.  Order  af- 
rmed,  without  costs.    See  69  N.  Y.  Supp.  908. 

HX7TCHINS.  AppeUant,  t.  FITOHBURG 
I.  CO.,  Reapondent.  (Supreme  Court,  Appel- 
ate Diriaion,  Third  Department.  March  6, 
901.)  Action  by  Bmma  Hutchlns  against  the 
i'itchburg    Railroad    Company.      No    opinion, 

adsment  unanimously  affirmed,  with  costs. 


I  SEAR,  Appellant,  y.  BLOOM  et  al.,  Re- 
pondents.  (Supreme  Court,  Appellate  Tern]. 
Lpril  22,  1901.)  Action  by  Sacharize  Isear 
;^inat  Fanny  Bloom  and  another.  From  a 
adement  dismiaaing  his  complaint,  with  costs, 
'laintiff  appeals.  Reversed.  A.  I.  Spiro,  for 
ppellant.    N.  Alienikoff,  for  respondents. 

PBR  CURIAM.  Upon  the  stipulation  entei^ 
3  into  herein,  judgment  reversed,  and  a  new 
rial  ordered  to  be  had,  without  costs  of  this 
ppeal  to  either  party ;  all  disbursements  to  be 
axed  in  favor  of  the  plaintiff  appellant  to 
bide  the  event  of  said  new  trial,  and  respond- 
nts  to  repav  to  appellant  forthwith  the  $10 
OBta  imposed  upon  and  paid  by  plaintiff  npon 

tstnissiJ. 

JAMESTOWN      BUSINESS      COLLEGE 
JBS'N,   Limited,   Appellant,   t.   ELLEN,   Re- 
pondent    (Supreme  Court,  Appellate  DiViaion, 
e»N.Y.S.— 72 


Fourth  Department.  March  19,  1901.)  Action 
by  the  Jamestown  Business  College  Association, 
Limited,  against  Eiva  J.  Ellen.  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 

In  re  JETMORIil.  (Supreme  (}onrt,  Appel- 
late Division,  Second  Department  March  22. 
1901.)  In  the  matter  of  the  application  of 
Aaron  P.  Jetmore  for  admission  to  the  bar. 
No  opinion.    Application  granted. 

In  re  JOHNSON  et  al.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  March 
19,  1901.)  In  the  matter  of  the  Judicial  settle- 
ment of  the  accounts  of  Charles  D.  Johnson 
and  others,  executors  and  trustees,  etc.  No 
opipion.  Motion  for  reargument  denied,  with 
110  costs. 

JONES,  Respondent,  T.  BROOKLYN,  Q.  C. 
&  S.  R.  Co.,  Appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department  March 
22,  1901.)  Action  by  Melissa  H.  Jones  against 
the  BrooUrn,  Queens  County  &  Suburban 
Railroad  Company.  No  opinion.  Judgment 
and  order  affirmed,  with  costs.  All  concur,  ex- 
cept GOODRICH,  P.  J.,  and  JENKS,  J.,  who 
dissent 

J.  R.  ALSING  CO..  Appellant  v.  NEW 
BNOLAND  QUARTZ  i  SPAR  CO.,  Respond- 
ent. (Supreme  Court  Appellate  Division,  Sec- 
ond Department  March  27,  1901.)  Action  by 
the  J.  B.  Alsing  Company  against  the  New 
En^and  Quartz  &  Spar  (Company.  No  opinion. 
Appeal  transferred  to  the  First  department 

KAISER,  Respondent  v.  BRITISH  AMER- 
ICA ASST7R.  0(J.,  Appellant  et  al.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
March  12,  1901.)  Action  by  Jacob  Kaiser 
against  the  British  America  Assurance  Com- 
pany, Toronto,  Oanadeij  imnleaded,  etc.  No 
opinion.  Judgment  affirmea,  with  costs,  on 
opinion  of  LAUOHLIN,  J.,  in  Kaiser  v.  Insur- 
ance Co.  (Sup.)  60  N.  Y.  Supp.  344.  All  con- 
cur; ADAMS,  P.  J.,  and  MCLENNAN,  J.,  in 
result  only. 

KAISER,  Respondent,  v.  FIRE  ASSOCIA- 
TION OF  PHILADELPHLA  Appellant  et  al. 
(Supreme  Oourt  Appellate  Division,  Fourth 
Department  March  12,  1901.)  Action  by  Ja- 
cob Kaiser  against  the  Fire  Association  of 
Philadelphia,  impleaded,  etc.  No  opinion. 
Judgment  affirmed,  with  costs,  on  opinion  of 
LAUGHLIN,  J.,  in  Kaiser  ▼.  Insurance  Gb. 
(Sup.)  69  N.  Y.  Supp.  344.  All  concur;  AD- 
AMS, P.  J.,  and  McLennan,  J.,  in  result  only.- 

KAISER,  ResnondentTvr  8VBA  ASSUB.  00. 
OF  GOTHENBURG,  SWEDEN,  Appellant  et 
al.  (Supreme  Court  Appellate  Division,  Fourth 
Department.  March  12,  1901.)  Action  by  Ja- 
cob Kaiser  against  the  Svea  Assurance  Com* 
Sany  of  Gothenburg,  Sweden,  impleaded,  etc. 
lO  opinion.  Judgment  affirmed,  with  costs,  on 
opinion  of  LAUGHLIN,  J.,  in  Kaiser  v.  Insur- 
ance Co.  (SupO  69  N.  Y.  Supp.  344.  All  concur 
ADAMS,  P.  J.,  and  McLBNNAN,  J.,  in  result 
only. 
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KBBFE,  RespondeDt,  r.  BANXIN,  Appel- 
lant. (Sapreme  Court,  Appellate  DiTision, 
lliird  Department.  March  15,  1901.)  Action 
by  Daniel  F.  Keefe  acainat  William  A.  Bannin. 
Ko  opinion.    Motion  denied. 
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L.  D.  GARRETT  CX).  T.  McOOMB.  (St 
preme  Conrt,  Appellate  Dlvirion,  First  Depart- 
ment. March  ^,  1901.)  Action  by  the  U  D. 
Oarrett  Company  against  J.  Jennings  U^ 
Comb.    No  opinion.    Motion  denied. 


KE2ESFB  et  aU  Reapondenta.  r.  SUPREMB 
OOUNOIL  OP  CATHOUO  MUT.  BKS. 
ASS'N,  Appellant.  (Sapreme  Court,  Appellate 
Division,  Fourth  Department.  April  4,  1001.) 
Action  by  Mary  A.  Keefe  and  another  againat 
the  Snpreme  Council  of  the  Oatholic  Mntnal 
Benefit  Association.  No  opinion.  Judgment 
and  order  aflirmed,  with  coata. 

KBLLT,  Respondent,  t.  THIRD  AVB.  R. 
00.,  Appellant  (Supreme  Court,  Appellate  D(- 
Tision,  First  Department  April  4,  1901.)  Ac- 
tion by  Elizabeth  Kelly,  as  administratrix, 
against  the  Third  Avenne  Railroad  Co.  E. 
Treadweil,  for  appellant  A.  E.  Blackmar,  for 
rtepondent  No  opinion.  Judgment  and  order 
affirmed,  with  coats. 

KEMPNBR  et  al.,  RespondenU,  t.  PIETZ, 
Appellant.  (Supreme  Conrt,  Appellate  Term. 
April  10,  lOOl.)  Action  by  Nathan  Kempner 
and  another  against  Gustav  Pietz.  From  a 
Judgment  of  the  municipal  court  of  the  dty  of 
New  York  in  faTor  of  plaintiffs,  defendant  ap- 
peals. Affirmed.  Houghton  &  Stoddard,  for 
appellant.    M.  A.  Leeser,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 


KENNBTT  t.  HOPKINS  et  al.  (Snpreme 
Court  Appellate  Division,  First  Department 
April  4,  1901.)  Action  by  Francis  J.  Kennett 
against  George  B.  Hopkins  and  another.  No 
opinion.    Motion  denied,   with  $10  costs. 


KERRIGAN,  Respondent,  t.  FIELDIN-O  et 
al..  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  March  8,  1901.) 
Action  by  John  M.  Kerrigan  against  FSrederick 
W.  Fielding  and  others.  No  opinion.  Order 
affirmed,  without  costs. 

KETCHUM  T.  BELDINO.  (Supreme  Court 
Appellate  Division,  First  Department.  April  4, 
1901.)  Action  by  Leonard  C.  Ketchnm  against 
Milo  M.  Belding,  Jr.  No  opdnion.  Motion  de- 
nied, with  |10  costs. 

In  re  LAING.  (Supreme  Oourt  Appellate 
Division,  Second  Department.  March  27,  19O10 
In  the  matter  of  the  application  of  Emily  M. 
Laing  for  the  appointment  of  a  trustee  under 
the  will  of  James  Ferris,  deceased.  No  opin- 
ion.   Motion  denied,  without  costs. 


In  te  liAWSON.  ^upreme  Court,  Appellate 
Division,  Fourth  Department.  March  19, 
1901.)  In  the  matter  of  the  application  of  Al- 
bert O.  Lawson  for  the  laying  out  of  a  highway 
in  the  town  of  Busti.  No  opinion.  Order  of 
county  court  confirmed. 


LBaOXTTT.  AppeUant  t.  PINB  et  al..  Be- 
spondentB.  (Snpreme  Court,  Appellate  DirinM. 
Third  Department  March  6,  1901.)  AcUon  br 
Frauds  H.  Leggett  against  James  Pine  «m 
othera.  No  opinion.  Judgment  and  orda 
unanimooaly  affirmed,  with  coata. 

In  re  tENOX  CORP.  (Supreme  Court.  Ap- 
pellate Division,  Fourth  Department  Mardi 
12,  1001.)  In  the  matter  of  the  voluntary  di»- 
solution  of  lienox  (Jorporatlon.  No  opuuotu 
Judgment  affirmed,  with  costs.  All  concur, 
except  I.AUGHLIN,  J.,  not  voUng. 

In  re  LENOX  CORP.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  March 
19,  1901.)  In  tie  matter  of  the  voluntary  dis- 
solution of  Lenox  Corporation.  No  opinion. 
Motion  for  leave  to  appeal  to  the  court  of  ap- 
peals granted,  and  questions  certified  filed  with 
the  clerk.    See  68  N,  Y.  Bupp.  103. 

LEONARD,  Respondent  v.  MUNICIPAL 
GAS  CO.  OF  CITY  OP  ALBANY,  Appellant. 
(Supreme  Court  Appellate  Division,  Third  De- 
partment March  15,  1901.)  Action  by  Jane 
iO.  Leonard,  as  administratrix,  etc.,  against 
the  Municipal  Gas  Company  of  the  City  of  Al- 
bany.   No  opinion.    Motion  denied. 

LESLIE  V.  SARATOGA  BREWING  CO. 
(Supreme  Court  Appellate  Division,  Third  De- 
partment. March  6,  1901.)  Action  by  Mrs. 
Frank  Leslie  against  the  Saratoga  Brewing 
Company.  No  opinion.  Order  affirmed,  with 
flO  costs  and  disbursements.  See  67  N.  Y. 
Supp.  222. 


LESLIE  V.   SARATOGA  BREWING  CO. 
(Supreme  Court  Appellate  Division,  Third  De- 

Sartment     March  8,  1901.)     Action   by  Mrs. 
^rank   Leslie  against   the  Saratoga    Brewing 
Company.     No  opinion.     Order  affirmed,  with 

tlO  costs  and  disbursements.     See  07  N.  Y. 
upp.  222. 


LESSER,  Respondent,  T.  RIES&  Appellant, 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department.  March  8,  1901.)  Action  by 
Rosa  Lesser  against  Oscar  Riess,  impleaded, 
etc.  S.  Hoff,  for  appellant  W.  J.  Barr,  for 
respondent.  No  opinion.  Judgment  and  order 
affirmed,  with  costs. 

LBUCHTER,  Appelant,  v.  WESTERN  UN- 
ION TEL.  00.  et  al..  Respondents.  (Supreme 
Court,  Appellate  Division,  Second  Department 
March  8,  1901.)  Action  by  Frederick  Lenchter 
against  the  Western  Union  Telegraph  Company 
and  others.  No  opinion.  Judgment  afflnned, 
with  costs. 
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r.ETTCHTER,  Appellant,  v.  WESTERN  UN- 
N  XGL.  00.  et  al.,  Respondeats.  (Supreme 
>urt.  Appellate  Diyisioo,  Second  Department, 
arch  27,  19010  Action  by  Frederick  Leuch- 
'  against  the  Western  TTnion  Tele^aph  Oom- 
ny  and  others.    No  opinion.    Order  resettled. 


LONOTEAR,  Appellant,  t.  VAN  ETTBN, 
^spondent.  (Supreme  Court,  Appellate  DiTi- 
m.  Third  Department.  March  6,  1901.)  Ac- 
in  by  Arthur  C.  Longyear  against  Amos  Van 
:ten.  N'6  opinion.  Order  amrmed,  with  $10 
sts   and  disbursements. 


LOVE.  Appellant,  t.  LATHROP,  Respond- 

it.  (Supreme  Oourt,  Appellate  Divisioo, 
jiirth  Department.  March  26,  1901.)  Action 
'  I^Ionry  M.  Love  against  Charles  A.  Lathrop. 
PER  CURIAM.  Judgment  and  order  revers- 
I.  and  new  trial  ordered,  with  costs  to  the  ap- 
■Ilant  to  abide  event.  Held  that,  whatever 
ay  be  the  true  constmction  of  the  contract, 
e  are  of  the  opinion  that  the  trial  court  erred 
limiting  the  jury  to  the  consideration  of  the 
lestion  whether  the  saU  and  disposition  of  the 
'al  estate  was  an  honorable  and  reasonable 
lie  and  disposition  thereof  for  the  purpose  of 
lyine  the  firm  debts,  and  instructing  the  Jury 
lat.  in  the  event  they  found  it  to  be  such,  the 
>fendant  was  entitled  to  a  verdict 


LOW,  Respondent,  v.  UNITED  STATES  PI- 
lELITT  &  GUARANTY  CO.,  Appellant.  (Sn- 
reme  Court,  Appellate  Division,  Third  Depart- 
icnt.  March  8,  1901.)  Action  by  Horutio  Low 
?;aiu8t  the  United  States  Fidelity  &  Guaran- 
'  Company.  No  opinion.  Judgment  unani- 
lously  affirmed,  witli  costs. 

I-OWE,  Respondent,  v.  PRESS  PUB.  (X)., 
ppellant.  (Supreme  Court,  Appellate  Divi- 
on.  Second  Department.  March  8,  1901.)  Ae- 
on by  Martha  D.  Lowe  against  the  Press  Pub- 
■^liiue  Oompany.  No  opinion.  Order  affirmed, 
'ith  $10  costs  and  disbursements. 

LOZIER.  Appellant,  v.  WEST,  Respondent. 
Supreme  (3ourt,  Appellate  Division,  Third  De- 
artment.  March  U,  1901.)  Action  by  Tbeo- 
ore  F.  Lozier  ugaiust  EJimer  J.  "West.  No 
pinion.  Interlocutory  judgment  affirmed,  with 
ists. 


McCLTMONT,  Appellant,  t.  MURPHY 
AFETY  THIRD-RAIL  ELECTRIC  CO.,  Re- 
pondent.  (Supreme  Ck>urt,  Appellate  Division, 
irst  Department.  April  4,  1901.)  Action  by 
Cilliam  S.  McClynont  against  the  Murphy 
•fety  Third-Rail  Electric  Oompany.  H.  B. 
ohnson,  for  appellant.  A.  S.  Norton,  for  re- 
pondent.  No  opinion.  Order  affirmed,  with 
10  costs  and  disbursements. 


MacDONALD.  Respondent,  v.  BEAR  O'ni- 
A  SPRING  CO..  Appellant.  (Supreme  Court, 
appellate  Division,  Second  Department.    Janu- 

S31,  1901.)     Action  by  Alexander  MacDon- 
against  the  Bear  Lithia  Spring  Company. 
>o  opinion.    Motion  for  reargnment  granted. 


MacDONALD,  Respondent,  T.  BEAR  LITH- 
IA SPRING  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  March 
15,  1901.)  Action  by  Alexander  MacDonald 
against  tne  Bear  Litma  Spring  0>mpany.  No 
opinioiL  Judgment  of  the  municipal  court  re- 
versed, and  new  trial  ordered,  costs  to  abide 
the  event,  on  reaiinment. 

McDonald,  Respondent,  t.  OITY  OF  SY- 
RACUSE, Appellant.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  March  19, 
1901.)  Action  by  Elizabeth  McDonald  against 
the  city  of  Syracuse.  No  opinion.  Judgment 
and  order  affirmed,  with  costs. 

McDO WELK  Appellant  v.  DALTON,  Oom'r, 
Respondent  (Snpreme  Court,  Appellate  Divi- 
sion, Slrst  Department  March  22,  1901.)  In 
the  matter  of  William  H.  McDowell  against 
William  Dalton,  commissioner.  R.  Foster,  for 
appellant  W.  B.  Orowell,  for  respondent.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.    See  68  N.  Y.  Supp.  419. 

McGOVERN,  ReepondMt  v.  NEW  YORK 
EL.  RY.  CO.  et  al.,  AppellanU.  (Supreme 
CJourt,  Appellate  Division,  First  Department. 
March  8,  1901.)  Action  by  George  McGovern 
against  the  New  York  Elevated  Railway  Com- 
pany and  others.  J.  A.  Nichols,  for  appellant 
C.  H.  Strong,  for  respondent.  No  opinion. 
Judgment  modified  by  reducing  the  amonnt 
awarded  for  fee  damage  to  $2,500,  and  by  re- 
ducing the  judgment  for  rental  damage  as  en- 
tered to  the  sum  of  $2,317.07,  and,  as  modified, 
affirmed,  without  costs  to  either  party. 


McKESSON  et  al..  Respondents,  v.  ORAN- 
DALL,  Appellant.  (Supreme  Oourt  Appellate 
Division,  Fourth  Department.  March  26, 
1901.)  Action  by  John  McKesson,  Jr.,  and  oth- 
ers against  Homer  E.  Orandall. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  event  Held,  that  upon  tlie 
evidence  in  this  case,  the  jury  not  having  been 
permitted  by  the  charge  of  the  court  to  consid- 
er the  question  of  insolvency,  the  verdict  for  the 
plaintiff  cannot  be  upheld. 

McKINN'BIY  et  al..  Respondents,  v.  LA  DOW, 
Appellant  (Supreme  Court  Appellate  Divi- 
sion, Third  Department.  March  6,  1901.)  Ac- 
tion by  James  McKinney  and  Edward  N.  Mc- 
Kinney,  composing  the  firm  of  James  McKin- 
ney &  Son,  against  (Tharles  La  Dow.  No  opin- 
ion. Judgment  modified,  by  deducting  there- 
from the  sum  of  $17.91.  and,  as  so  modified, 
unanimously  affirmed,  with  costs. 

MACJKINTOSH  v7  THOMPSON  et  al.  (Su- 
preme Ckjurt,  Appellate  Division,  First  Depart- 
ment. March  15,  1901.)  Action  by  Alexander 
Mackintosh  against  George  K.  Thompson  and 
another.  No  opinion.  Motion  denied,  with  $10 
costs. 


McMAHON,  Appellant  t.  McMAHON  et  al.. 

Respondents.    (Supreme  Court  Appellate  Divi- 
sion, Second  Department    March  8,  1901.)    Ac- 
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tion  by  Henry  E.  McMahon  against  James  Mc- 
Mabon  and  otbera.  No  opinion.  Judgment  af- 
firmed, witb  cost!. 

MAIS,  Appellant,  r.  RUH  et  al..  Respond- 
ents. (Snpreme  Court,  Appellate  DiTision,  Sec- 
ond' Department.  March  8,  1901.)  Action  by 
Anna  Barbara  Mais,  as  administratrix,  «tc, 
against  Henir  Kuh  and  another.  N»  opinion. 
Judgment  and  order  affirmed,  with  costs. 


MAND  et  al.  ▼.  MOONEY.  (Snpreme  Court, 
Appellate  Dirislon,  First  Department.  March 
15,  1901.)  Action  by  Louis  Mand  and  another 
against  Hester  EI  Mooney,  as  administratrix. 
No  opinion.    Motion  denied,  with  $10  costs. 

In  re  MANNING'S  BSTATB.  (Supreme 
Court,  Appellate  DiTision,  Third  Department 
March  16, 1901.)  In  the  matter  ot  the  apprais- 
al of  the  estate  of  John  A.  Manning,  deceased, 
under  the  law  relating  to  taxable  traasfera  of 
property.  No  opinion.  Decree  and  order  ap- 
pealed from  affirmed,  with  costs. 

MARCTf,  Respondent,  t.  OWEN,  Appellant. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  March  12,  1901.)  Action  by 
James  R.  Marcy  against  James  P.  Owen.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs. 


MARSHALL  et  al..  Respondents,  t.  FRIEND, 
Appellant,  et  al.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  March  20, 
1901.)  Action  by  Jacob  Marshall  and  anoth- 
er against  Charles  M.  Friend,  as  temporary 
receiver,  etc.,  impleaded,  etc. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements.  All  concur,  except 
McLENNAN,  J.,  who  dissents,  on  authority  of 
Scbwietering  t.  Rothschild.  26  App.  Div.  614, 
50  N.  Y.  Supp.  206;  Stamping  Co.  t.  Kaplan, 
53  App.  Div.  96,  66  N.  Y.  Supp.  732:  De  Voe 
T.  SeDg.  25  Misc.  Rep.  411,  64  N.  Y.  Snpp.  941; 
McCarthy  v.  Ockerman,  154  N.  Y.  665-668,  49 
N.E.lMt.    See  68  N.  Y.  Supp.  602. 


MARTIN,  Respondent,  r.  DEFOREST,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  March  8,  1901.)  Action 
by  Lemuel  N.  Martin  against  Henry  P.  Defor- 
est. No  opinion.  Judgment  of  the  municipal 
court  unanimously  affirmed,  with  costs. 

In  re  MILLS.  (Supreme  (3ourt,  Appellate 
Division,  Second  Department.  March  22,  1901.) 
In  the  matter  of  the  judicial  settlement  of  the 
account  of  Adelaide  Mills,  as  substituted  trus- 
tee of  the  trusts  created  by  the  will  of  Richard 
CJromwell.  deceased.  No  opinion.  Order  af- 
firmed, witb  $10  costs  and  dubursements.  See 
67  N.  Y.  Supp.  956. 

""^°°°    WHITE,    Appel- 
Di  vision. 


MIXER,    Respondent,    T.     

lant.      (Supreme    Court,    Appellate     

Fourth  Department  April  2,  1901.)  Action 
by  John  V.  Mixer,  as  president  etc.,  against 
Greorge  H.  White.  No  opinion.  Judgment  af- 
''rrned,  witb  costs. 


MOLONY,  Reapondent,  t.  TILTON.  App.:'- 
lant  (Snpveme  Court  Appellate  Division,  ¥\ta 
department  v April  4,  ISMl.)  Action  by  Mat- 
thew S.  MolSby  against  Cbarles  E.  TUton.  N. 
S.  Spencer,  for  appellant  E.  Masten,  for  re- 
spondent No  opinion.  Order  affirmed,  with 
SlO  costs  and  disbursements. 


MORRIS,  Respondent  t.  NEW  YORK  EL 

RY.  00.  et  al..  Appellants.  (Snpreme  Cour;. 
Appellate  Division,  First  Department  Mareb 
8,  1901.)  Action  by  Arthur  K.  Morris  again~: 
the  New  Yorlc  Elevated  Railway  Ounpanj-  at.i 
another.  J.  O.  Nichols,  for  appellants.  W.  «.;. 
Feckham,  for  respondent  No  opinion.  Jud^:- 
ment  modified  by  reducing  the  amount  award»i 
for  fee  damage  to  $4,0OO,  and  by  reducing  Xbe 
Judgment  for  rental  damage  as  entered  to  tbe 
sum  of  14,448.78,  and,  as  modified,  affinneii. 
without  costa. 

MORRISON  T.  METROPOLITAN  EL.  R. 
00.  (Supreme  Court  Appellate  Division,  First 
Department  March  15,  1901.)  Action  by  Ed- 
ward A.  Morrison  against  the  Metropolitan  El- 
evated Railroad  (jompany.  No  opini<m.  Mo- 
tion denied. 

MORROW,  Respondent  t.  TILLING  HAST 

et  al.,  Appellants.  (Supreme  Oonrt  Appellate 
Diviidon,  Second  De^rtment  March  H,  1901.) 
Action  by  Eldmund  W.  Morrow  against  George 
F.  Tllfinghast  and  another.  No  opinion.  Jude- 
ment  of  the  municipal  court  affirmed.  witJi 
costs. 

MULLBR,  Respondent  ▼•  PETEStSON.  Ap- 
pellant (Supreme  (3oort  Appellate  Division. 
Second  Department.  March  16,  1901.)^  Action 
by  Conrad  MuUer  against  Charles  G.  Peterson. 
No  opinion.  Motion  for  reargnment  denied. 
Motion  for  leave  to  appeal  to  the  court  of  ap- 
peals granted.    See  68  N.  Y.  Supp.  1144. 

MURRAY,  Respondent  t.  PELOYOER,  Ap- 
pellant (Supreme  Conrt,  Appellate  Division. 
Second  Department.  March  22,  1901.)  Action 
by  John  J.  Murray  against  Frank  Pelcyg'-r. 
No  opinion.  Order  reversed  on  argument  witb 
$10  costs  and  disbursements.  See  Wilson  r. 
Plate  Co.,  66  App.  Div.  627,  67  N.  Y.  Supp.  SOS. 

MUTUAL  RESERVE  FUND  LIFE  ASSN. 
Appellant  v.  PATEKSOX,  Respondent.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment. March  8,  1901.)  Action  by  the  Mutual 
Reserve  Fund  IJfe  Association  against  James 
T.  Paterson.  A.  I.  Elkus,  for  appellant  R. 
M.  Baldwin,  for  respondent  No  opinion.  Or- 
der affirmed,  with  $10  costa  and  disbursements. 
See  68  N.  Y.  Supp.  885. 

NAFEW,  Respondent,  v.  RBCJTOR,  Appel- 
lant. (Supreme  Oourt  Appellate  Term.  April 
22,  1901.)  Action  by  Samuel  Nafew  against 
Enoch  Rector.  From  a  judeinent  for  nlaintiS, 
defendant  appeals.  Affirmed.  W.  H.  Sweeny, 
for  appellant  Theodore  Prince,  fbr  respond- 
ent 

PER  OURIAM.  Judgment  affirmed,  witk 
costs  to  the  respcmdent 
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NELSON.  ReBpondent,  ▼.  MBiTROPOLITAN 
IT.  RY.  00.,  Appellant.  (Sapieme  Court,  Ap- 
tellate  Term.  April  22,  1001.)  Action  by  Elix- 
Lbeth  Nelson  against  the  Metropolitan  Street- 
rlailway  Company.  From  a  judgment  in  plain- 
ifiTs  favor,  defendant  appeaJs.  Affirmed.  H. 
K.  Robinson,  for  appellant.  L.  Lowenstein,  for 
respondent. 

I'KK  CURIAM.  Judgment  affirmed,  with 
so  sis. 


XICHOLS  et  al..  Respondents,  t.  BACKUS, 
Appellant.  (Supreme  Court,  Appellate  DiTision, 
Third  Department.  March  6,  lUOl.)  Action  by 
James  E.  Nichols  and  others  against  Cliarlps 
VT.  Baclcus.  No  opinion.  Judgment  affirmed, 
■with  costs.  All  concur,  except  KELLOGG,  J., 
-who  dissents.  < 


OILLE  et  al.,  Respondents,  r.  RODGER  et 
el..  Appellants.  (Supreme  Court.  Appellate  Di- 
▼ision.  Fourth  Department.  April  2,  1901.) 
Action  by  Ward  C.  Oille  and  another  against 
C.  Julia  Rodger  and  another,  as  executors,  etc. 
No  oi<inion.  Judgment  reversed,  and  new  trial 
ordered,  with  costs  to  the  appellant  to  abide 
event,  on  opinion  of  this  court  in  Tindle  v.  Bir- 
kett.  5T  App.  Div.  450,  67  N.  Y.  Supp.  1017. 

O'NEILL,  Respondent,  v.  McMULLEN  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Diri- 
«ion.  First  Department.  March  22,  1901.)  Ac- 
tion by  John  O'Neill  against  Arthur  McMuIlen 
and  others.  H.  O.  Smyth,  for  appellants.  F. 
K.  Pendleton,  for  respondent.  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 

OSTERHAUS.  Appellant,  v.  STRAUS  et 
al.,  Hespondentg.  (Supreme  Court,  Appellate 
Division.  Second  Department.  March  8,  1901.) 
Action  by  Louise  Osterhaus  against  Isidor 
Straus  and  Nathan  Straus.  No  opinion.  Judg- 
ment affirmed,  with  costs.  All  concur,  except 
WOODWARD,  J.,  who  dissents. 

OWENS.  Respondent,  v.  BUFFALO  RE- 
VIEW CO..  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  March 
19.  1901.)  Action  by  Dora  E.  Owens  against 
tlie  Buffalo  Review  (Jompany.  No  opinion.  In- 
terlocutory judgment  affirmed,  with  costs,  with 
leave  to  the  defendant  to  withdraw  its  demur- 
rer and  answer,  upon  payment  of  the  costs  of 
the  demurrer  and  of  this  appeal. 

PADDACK,  Appellant7  V.  NICHOLSON  et 
al..  Itespondents  (two  cases).  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  March 
12. 1001.)  Actions  by  Simon  D.  Paddack  against 
Enoch  0.  Nicholson  and  others.  No  opinion. 
Judgment  affirmed,  with  costs,  on  opinion  by 
ADAMS.  P.  J.,  in  Paddack  t.  L«wis  (Sup.)  W 
ti.  Y.  Snpp.  1. 

PADIAN,  Respondent,  v.  ARMOUR  etal.. 
Appellants.  (Supreme  Court,  Appellate  Term. 
April  16.  I£i01.)  Action  by  Anuie  Padian 
against  Armour  &  Co.     From  a  judgment  in 


favor  of  plaintiff,  defendants  appeal.  Affirmed. 
Adams  &  Barrett,  for  appellants.  William  J. 
Fanning,  for  respondent.  > 

PER   CURIAM.     JudgiQent   affirmed,   with 
costs. 


PAUL,  Appellant,  T.  PAUL,  Respondent, 
^preme  Court,  Appellate  Division,  Fourth 
Department  March  12,  1901.)  Action  by  Kit- 
ryne  G.  Paul  against  Edward  M.  Paul. 

PER  CURIAM.  Adelbert  Moot,  Esq.,  the 
referee  api)ointed  by  this  court,  having  made 
his  report,  in  which  he  finds  that  the  judgement 
sought  to  be  set  aside  was  obtained  without 
collnsion,  the  said  report  is  approved,  and  the 
order  appealed  from  is  affirmcxl,  with  $10  costa 
and  disbursements,  including  tiie  fees  of  the 
referee  and  stenographer. 

PEOPLE,  Appellant,  t.  BAKER.  Respond- 
ent. (Supreme  Court.  Appellate  Division, 
Fourth  Department.  March  26,  1901.)  Pro- 
ceedings by  the  people  of  the  state  of  New 
York  against  Benjamin  F.  Baker.  No  opinion. 
Judgment  and  order  affirmed,  with  costs.  All 
concur,  except  McLBNNAN,  J.,  who  dissents. 

PBOPLR  Respondent,  v.  DUNNIGAN.  Ap- 
pellant. (Supreme  Court.  Appellate  Division, 
First  Department.  March  22,  1001.)  Proceed- 
ings by  the  people  of  the  state  of  New  York 
against  Thomas  Dunnigan.  L.  S.  CJhanler,  for 
appellant.  C.  E.  Le  Barbier,  for  the  People. 
No  opinion.    Jndgment  affirmed. 

PEOPLE.  Respondent,  v.  GROSSMAN,  Ap- 
pellant. (Supreme  Court,  Appellate  DiviRion, 
Fourth  Department.  March  19.  1901.)  Pro- 
ceedings by  the  people  of  the  state  of  New 
York  against  Samuel  Grossman.  No  opinion. 
Jndgment  and  conviction  affirmed,  and  proceed- 
ings remitted  to  the  clerk  of  Erie  county,  pur- 
suant to  section  547  of  the  Code  of  Criminal 
Procedure. 


PEOPLE.  Respondent,  v.  LENNON,  Appel- 
lant. (Supreme  Court.  Appellate  Division, 
Iilrst  Department.  March  22,  1901.)  Proceed- 
ings by  the  people  of  the  state  of  New  York 
against  John  Lennon.  L.  S.  Chanler,  for  appel- 
lant. C.  E.  Le  Barbier,  for  the  People.  No 
opinion.    Judgment  affirmed. 

PEOPLE,  Respondent,  v.  McFARLAND,  Ap- 
pellant. (Supreme  Court.  Appellate  Division, 
Third  Department.  March  6,  1901.)  Proceed- 
ings by  the  people  of  the  state  of  New  York 
against  William  Mcl<'arland.  No  opinion. 
Judgment  nnanimously  affirmed. 

PEOPLE  V.  SELDNER.  (Supreme  Court. 
Appellate  Division,  First  Department.  Marrh 
22,  1901.)  Proceedings  by  the  people  of  the 
state  of  New  York  against  Henry  Seldner.  No 
opinion.    Motion  denied. 


PEOPI^.  Respondent,  r.  TENCH.  Appel- 
lant. (Supreme  CJourt,  Appellate  Division, 
Fourth  Department     March  26,  1901.)     Pro- 
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ceedingg  by  the  people  of  the  state  of.  New 
York  against  William  E.  Tench. 

PER  CURIAM.  Judgment  and  conriction 
affirmed.  Held  (1)  that  the  crime  of  rape  may 
be  shown  by  circumstantial  evidence,  tb«  same 
as  any  other  fact;  (2)  that  the  facts  and  cir- 
cnmstances  disclosed  by  the  evidence  In  this 
case  fully  justified  the  jury  in  rendering  the  ver- 
dict of  guilty  as  charged  in  the  indictment;  and 
(3)  that  none  of  the  exceptions  to  the  admis- 
sion or  exclusion  of  evidence  present  such  er- 
ror as  under  the  circumstances  of  this  case  re- 
quires a  reversal  of  the  judgment  and  convic- 
tion. All  concur,  except  LAU6HLIN,  J.,  who 
dissents,  upon  the  ground  that  under  the  au- 
thority of  People  V.  Kennedy,  164  N.  T.  440,  58 
N.  El  652,  the  exceptions  to  the  reception  of 
evidence  as  to  the  conversation  between  com- 

§Iainant  and  the  police  officer*  present  reversl- 
le  error. 


PEOPLE,  Appellant,  v.  WIARD,  Respond- 
ent. (Supreme  Oourt,  Appellate  Division, 
Fourth  Department.  April  4,  1901.)  Proceed- 
ings by  the  people  of  the  state  of  New  York 
against  Matthew  Wiard. 

PER  CURIAM.  Plaintirs  exceptions  over- 
ruled, motion  denied,  and  judgment  ordered  for 
the  defendant  on  the  verdict,  with  costs.  Held, 
that  the  analysis  of  a  sample  of  milk  taken 
from  only  part  of  the  product  delivered  by  the 
producer  at  any  one  time  to  a  single  purchaser 
will  not  afford  a  basis  for  an  action  for  a  pen- 
alty under  the  agricultural  law. 

McLEXNAN,  J.,  dissents,  upon  the  ground 
that,  under  the  agricultural  law,  which  provides 
for  making  a  chemical  analysis  of  a  sample  of 
milk  delivered  by  a  producer  as  one  step  In  de- 
termining whether  such  milk  has  been  adul- 
terated, ft  is  not  necessary  to  mix  all  the  milk 
delivered  at  one  time  by  the  producer  and  take 
a  sample  for  such  analysis  from  the  whole,  in 
order  to  make  such  analysis  the  basis  of  an  ac- 
tion to  recover  the  penalty  fixed  by  the  statute; 
but  the  analysis  of  a  sample  taken  from  a  sin- 
gle can  or  package  may  be  made  the  bat^in  of 
such  an  action,  provided,  only,  that  the  sample 
so  taken  from  such  single  can  or  packsKt  shall 
be  a  fair  sample.  Whether  or  not  the  sample 
tnken  and  analyzed  in  this  case  was  a  fair  sam- 
ple was  a  question  of  fact,  which  should  have 
been  submitted  to  the  jury. 

PEOPLE  ex  rel.  BEAMER  v.  DIEHL.  May- 
or, et  al.  (Supreme  Court,  Appellate  Division, 
Ponrth  Department.  March  26.  1901.)  Pro- 
ceedings by  the  people  of  the  state  of  New 
York,  on  the-  relation  of  Elmer  E.  Beamer, 
against  Oonrad  Diehl,  mayor  of  the  city  of 
Buffalo,  and  others.  No  opinion.  Determina- 
tion of  the  commissioners  confirmed,  and  writ 
dismissed,  with  $aO  costs  and  disbursements. 
All  concur,  except  SPRING  and  LAUGHLIN, 
JJ.,  who  dissent,  and  favor  reversal,  and  rein- 
statement of  relator,  without  further  trial. 
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tion  of  the  Frank  Brewery,  against  Henry  B 
Lyman,  commissioner.  A.  R.  Page,  for  ai^pl 
lant  H.  H.  Kellogg,  for  respondent.  No  opa 
ion.  Older  a£9rmea,  with  $10  coats  and  £» 
bnraementa. 


PEOPLE  ex  rel.  FRANK  BREWERY,  Ap- 
pellant, V.  LYJIAN.  Com'r,  Respondent.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. March  22,  1901.)  Proceedings  by  the 
neople  of  the  state  of  New  York,  on  the  rela- 


PEOPLB  ez  rel.  OANISUS  OOIXBGE  Of 
BUFFALO,  Respondent,  v.  MOCK  et  al..  At 
pellants.  (Supreme  Court,  Appellate  DivisMffi 
Fourth  Department  March  26,  1901.)  Pro 
ceedingg  by  the  people  of  the  state  of  Ne« 
Yurk,  on  the  relation  of  the  Canisus  College  c' 
Buffalo,  N.  Y.,  against  Nicholas  J.  Slock  so'. 
others.  No  opinion.  Judgment  and  order  »'.■ 
firmed,  with  costs.  All  concur.  except 
SPRING,  J.,  who  dissents. 

PEOPLB  ex  rel.  EHRLICJH,  Respondent  v. 
GRANT,  Appellant  (Supreme  Court.  Appel- 
late Division,  First  Department.  April  4. 
1901.)  Proceedings  hy  the  people  of  the  str.te 
of  New  York,  on  the  relation  of  Jeanette  Khi^ 
lich,  against  Hugh  J.  Grant,  late  sheriff,  etc. 
L.  G.  Reed,  for  appellant  D.  L.  Berier.  for 
respondent    No  opinion.    Reargnment  ordered. 

PEOPLB  ez  rel.  GOBTTINO,  Respondent  v. 
ALWANG,  Appellattt  (Supreme  Oinrt.  .Appel- 
late Division,  second  Department  March  -7. 
1901.)  Proceedings  by  the  people  of  the  .«ta:e 
of  New  York,  on  the  relation  of  A.  H.  G.wt- 
ting,  as  commissioner,  etc.,  upon  the  coniitlaint 
of  Nora  Fackleman,  against  William  .Vlwani:. 
No  opinion.    Motion  for  reargument  granted. 

PEOPLE  ex  rel.  GROOAX,  Appellant  ▼■ 
YORK  et  al..  Respondents.  (Supreme  Oourt. 
Appellate  Division.  First  Department.  March 
8,  1901.)  Proceedings  by  the  people  of  the 
state  of  New  York,  on  the  relation  of  Thomas 
R.  Grogan,  against  Bernard  J.  York  and  others 
L.  J.  Cirant  for  appellant.  T.  Farley,  for  re- 
spondents. No  opmion.  Writ  dismissed,  and 
proceedings  affirmed,  with  costs. 


PEOPLB  ex  rel.  HALLBY  v.  ROOSEVELT 
et  al.  (Supreme  Court  Appellate  Division. 
First  Department.  March  8,  1901.)  ProcetHl- 
ings  by  the  people  of  the  state  of  New  York, 
on  the  relation  of  J.  L.  Halley,  against  Theo- 
dore Roosevelt  and  others.  F.  B.  House,  for 
relator.  T.  Farley,  for  respondent.  No  opin- 
ion. Writ  dismissed,  and  proceedings  affirmed. 
witJi  costs. 


PEOPTJE!  ez  td.  HBRRLIOH,  Appellant  v. 
ROOSEVELT  et  al..  Respondents.  (Supreme 
Court  Appellate  Division,  First  Department. 
March  8,  1001.)  Proceedings  bv  the  people  of 
the  state  of  New  York,  on  the  relation  of  Henry 
Herrlich,  against  Theodore  Roosevelt  and  oth- 
ers. L.  J.  (irant,  for  appellant.  T.  Farley,  for 
respondents.  No  opinion.  Writ  dismissed,  and 
proceedings  affirmed,  with  costs. 

PEOPLE  ez  rel.  HODNETT  v.  LEWGETT. 
(Supreme  Court,  Appellate  Division.  Fourth 
Department.  March  19,  1901.)  Proceedings 
by  the  people  of  the  state  of  New  York,  on  the 
relation  of  Daniel  E.  Hodnett  against  John  CX 
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I-ecrsett.  No  opinion.  Motion  denied,  witliont 
costs,  upon  the  ground  that  the  application  for 
writ  of  mandamus  shoald  be  made  in  the  first 
instance  at  special  term. 


PEOPLE  ex  rel.  MARTIN,  Appellant,  r. 
FKITNESl  et  al..  Respondents.  (Supreme 
Court,  ApDeilate  Division,  First  Department. 
April  4,  1901.)  Proceedings  b7  the  people  of 
the  state  at  New  Yorl^,  on  the  relation  of  Brad- 
ley Alartin,  against  Thomas  Feitner  and  others. 
J.  T.  Davies,  for  appellant.  J.  M.  Ward,  for 
respondents. 

PESR  OURIAM.  Order  affirmed,  with  costs, 
on  opinion  of  ANDREWS,  J.,  in  the  t^nrt  be- 
low.    See  68  N.  Y.  Sapp.  S36. 

IN6RAHAM,  J.,  dissents. 

PHJOPIiB  ex  rel.  MAUCH,  Appellant,  t. 
SUPEailXTKXDENT.  ETa,  OF  STATE  IN- 
DUSTRIAL SCHOOL,  Respondents.  <Sa- 
preme  Court,  Appellate  Division,  Fourth  De- 
partment Marcn  19,  1901.)  Proceedings  hj 
the  people  of  the  state  of  New  Yorlc,  on  the  re- 
lation of  Frank  Mauch,  against  the  superin- 
tendent and  board  of  managers  of  the  State  In- 
dustrial School.    No  opinion.    Order  affirmed. 

PEOPLE  ex  rel.  OAKWOOD  et  al.,  Re- 
spondents, V.  OITY  OF  SYRACUSE,  Appel- 
lant. (Supreme  C>>urt,  Appellate  Division, 
I^ourth  Department.  March  12,  1901.)  Pro- 
ceedings by  the  people  of  the  state  of  New 
Yorli,  on  the  relation  of  Oalcwood  and  others, 
against  the  city  of  Syracuse.  No  opinion.  Or- 
der affirmed,  with  costs. 


PEX)PLE  ex  rel.  PALMER,  Respondent,  t. 
FRIES  et  al..  Appellants.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  April 
2, 1901.)  Proceedings  by  the  people  of  the  state 
of  New  York,  on  the  relation  of  Oscar  O.  Palm- 
er, against  William  Fries  and  others. 

PER  (CURIAM.  For  the  reason  that  the  rec- 
ord in  this  case  contains  no  decision  within  the 
rule  laid  down  in  Village  of  Palmyra  v.  Wyn- 
koop,  53  Hun,  82,  6  N.  Y.  Supp.  62,  and  for  the 
further  reason  that  the  case  apparently  pre- 
sents an  abstract  question  only,  the  term  of 
office  in  question  hoving  expired,  the  court  de- 
clines to  consider  this  case. 


PEOPLE  ex  rel.  TOWN  OF  NORTH  SA- 
LEM, Respondent,  v.  CITY  OF  NEW  YORK, 
Appellant  (Supreme  Court  Appellate  Divi- 
sion, Second  Department.  Marcn  22,  1901.) 
Proceedings  by  the  people  of  the  state  of  New 
York,  on  the  relation  of  the  town  of  North 
Salem,  against  the  city  of  New  York.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dis- 
bursements. 


PEOPLE  ex  rel.  TOWN  OF  OYSTER  BAY 
V.  WOODRLFP  et  al.,  Land-Office  Com'rs,  Re- 

3)0Ddents.  (Supreme  Court,  Appellate  Divi- 
on,  lliird  Department  March  16,  1901.) 
Proceedings  by  the  people  of  the  state  of  New 
York,  OD  the  relation  of  town  of  Oyster  Bay, 


against  Timothy  L.  Woodruff  and  others,  as 
commissioners  of  the  land  office  of  the  state  of 
New  York. 

PER  CURLIM.  Reargument  ordered  on  the 
qnestions  (1)  whether  the  determination  of  the 
land  board  is  a  final  determination  within  the 
provisions  of  subdivision  1  of  section  2122  of 
the  Code  of  Civil  Procedure,  and  (2)  whether 
the  relator  is  a  party  aggrieved  within  the  pro- 
visions of  section  2127  of  the  Oode  of  (Svil 
Procedure. 


PEOPLE  ez  rel.  WARD  t.  SCHEO.  Su- 
preme CJourt,  Appellate  Division,  Fourth  De- 
partment March  19,  1901.)  Proceedings  by 
the  people  of  the  state  of  New  York,  on  the  re- 
lation of  Francis  0.  Ward,  against  Augustus  F. 
Scheu. 

PER  CURIAM.  Ordered  that  this  case  be 
placed  at  the  head  of  the  day  calendar  for  Tues- 
day, March  26th,  and  that  the  motion  for  a 
stay   be  granted,    and   all    proceedings   on   the 

i'udgment  herein   are  hereby   stayed   until   the 
learing  and  determination  of  the  appeal. 

PFEFFER  T.  KLINO  et  al.  (Supreme 
Court  Appellate  Division,  First  Department 
April  4,  1901.)  Action  by  Norberth  Pfcffer 
against  Philip  Kling  and  others.  No  opinion. 
Motion  granted,  with  $10  costs. 


PICKETT,  Respondent,  v.  TOWN  OF 
WEST  MONROE,  Appellant  (Supn-iue  Court 
Appellate  Division,  Fourth  Department.  March 
19,  1901.)  Action  by  Garrett  Pickett  against 
the  town  of  West  Monroe.  No  opinion.  Mo- 
tion for  leave  to  appeal  to  the  court  of  appeals 
denied,  with  $10  costs.  See  6S  N.  Y.  Supp. 
1146. 


PIERCJE,  Appellant,  v.  PIEKCB,  Respondent 
(Supreme  Court,  Appelintp  Division,  Fourth  De- 
partment April  4,  1901.)  Action  by  John 
Pierce  against  Sarnh  Pierce,  as  executrix.  No 
opinion.    Judgment  affirmed,  with  costs. 

PILLING,  Respondent  ▼.  WOLCOTT,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Fourth  Dennrtment  March  12,  1901.)  Action 
bj  John  H.  Pilling  against  Ned  H.  Wolcott 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 


POWELL,  Respondent,  T.  BROOKLYN 
HEIGHTS  R.  CO.,  inpellant.  (Supreme 
Court  Appellate  Division,  Second  Department. 
March  8,  1901.)  Action  br  John  J.  Powell 
against  the  Brooklyn  Heights  Railroad  Com- 
pany. No  opinion.  Judgment  and  order  unani- 
mously affirmed,  with  costs. 

PRESIDENT,  ETC.,  OF  GREAT  WEST- 
ERN TURNPIKE  CO.,  AppelianU,  v.  SHA- 
FER,  Respondent  (Supreme  Court  Appellate 
Division,  Third  Department.  March  15.  1901.) 
Action  by  the  president,  directors,  nnd  first 
company  of  the  Great  Western  Turnpike  Com- 
pany against  Martin  L.   Shafer.    No  opinion. 
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Appeal  to  the  mart  of  appeals  Is  allowed,  and 
the  coirrt  certifiea  that  in  its  opinion  a  <|aea- 
tion  of  law  is  inrolTed  which  ouebt  to  be  le- 
viewed  by  the  comt  of  appeals.  See  68  N.  T. 
Supp.  5. 


PROBST,  Respondent,  T.  ROCHESTKR 
STEAM-LAUNDRY  CO.,  Appellant.  (Su- 
preme Court,  Appellate  Division.  Fourth  De- 
partment. March  12,  1901.)  Action  bj  (John 
G.  Probst  against  the  Rochester  Steam-Laun- 
diy  Company.  No  opinion.  Judgment  of  coon- 
tj  court  affirmed,  with  costs. 


RAEOENBR,  Respondent.  ▼.  BARTOW,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
First  Department  March  8,  1901.)  Action  by 
Louis  C.  Raegener,  as  receiver,  against  Willis 
B.  Bartow.  G.  A.  Wyre,  for  appellant.  A.  A. 
Cook,  for  respondent.  No  opinion.  Judgment 
and  order  affirmed,  with  costs. 


RAILWAY  ADVERTISING  CO.,  Respond- 
ent, V.  BAGGOT,  Appellant.  (Supreme  Court, 
Appellate  Term.  April  22,  196l.)  Action  by 
the  Railway  Advertising  Company  against  At- 
more  L.   Bafrgot.     From   a  judgment   for  the 

Klaintiff,   defendant  appeals.    Affirmed.    Milton 
layer,  for  appellant.     Einstein  &  Townsend, 
for  respondent. 

PER  CURIAM.  The  sole  question  here  is  as 
to  the  extent  of  an  agent's  authority.  The  evi- 
dence was  confiicting.  It  was  submitted  to  the 
jury  in  a  fair  and  careful  charge,  and  we  see 
no  reason  to  interfere  with  their  verdict  Judg- 
ment affirmed,  with  costs. 

RANKIN,  Amellant  ▼.  COLONIAL  BANK, 

Respondent.  (Supreme  Court.  Appellate  Divi- 
sion, First  Department.  April  4,  1901.)  Ac- 
tion by  William  Rankin  ajrninst  the  Colonial 
Bank.  A.  J.  Wise,  for  appi-llant  J.  F.  Miller, 
for  respondent.  No  opinion.  Judgment  affirm- 
ed, with  costs.    See  64  N.  Y.  Supp.  32. 


RANKIN,  Respondent,  t.  WESTCHESTER 
ELECTRIC  RYT  CO.,  Appellant.  (Supreme 
Court.  Appellate  Division,  Second  Department. 
March  22,  1901.)  Action  by  Mary  Rankin 
against  the  Westchester  Electric  Railway  Com- 
p.iny.  No  opinion.  Order  granting  new  trial 
affirmed,  without  costs.  X\\  concur,  except 
HIRSCHBERG  and  JENKS,  JJ.,  who  dissent 

READ  V.  HOBART  et  al.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  March 
12,  1901.)  Action  by  Laura  Read  against 
George  H.  Hobart  and  others. 

PER  CURIAM.  Interlocutory  Judgment  af- 
firmed, with  costs.  Held,  that  nothing  is  pre- 
sented for  our  review  by  the  appellant's  excep- 
tions; also.  held,  that  the  motion,  made  by 
the  appellants  upon  the  argument  of  the  ap- 
peal, for  leave  to  file  exception  to  referee's  re- 
port nunc  pro  tuns,  be  denied.  All  concur,  ex- 
cept SPUING,  J.,  who  concurs  for  affirmance 
on  tlie  m<>rlta. 


REGAN.  Appellant  r.  ROBINSON  et  aL. 
Reapondenta.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department.  March  8, 1901.)  Ac- 
tion by  Patridc  Regan  against  Andrew  J.  Rob- 
inson and  Edward  H.  Wallace,  composing  the 
firm  of  Robinson  &  Wallace.  No  mpinion. 
Judgment  and  order  unanimoosly  affirmed, 
with  coats. 


/  REICH,  Appellant  v.  C0C3HRAN.  Respond- 
ent (Supreme  Court,  Appellate  Division,  First 
Department  March  15,  1901.)  Action  by  L<v 
renz  Reich  against  William  F.  Cochran.  C.  M. 
Demond,  for  appellant.  D.  Nicoll,  for  respond- 
ent. No  opinion.  Order  affirmed,  with  $10 
costs  and  dfsbursements. 

In  re  REID.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  March  15.  lOOl.) 
In  the  matter  of  Annie  Reid.  No  opinion.  Mo- 
tion granted,  with  $10  costs. 

REILLY,  Respondent  v.  HILLEN,  Appel- 
lant. (Supreme  Court  Appellate  Division,  Sec- 
ond Department  March  27,  1901.)  Action  by 
John  K  Reilly  against  Mary  Hillcn.  No  opin- 
ion. Judgment  of  the  municipal  court  onani- 
mously  affirmed,  with  costs. 

RKILLY.  Appellant  v.  Mc(X>RMACK,  Re- 
spondent. (Supreme  Court  Appellate  Term. 
December  31,  1900.)  J.  P.  Donellan,  for  ap- 
pellant.   F.  L.  Eckerson,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  on  the 
opinion  of  the  trial  justice,  with  costs.  ° 

REISS,  Respondent  v.  TOWN  OP  PEI^ 
HAM.  Appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department  March  8,  1$K)1.) 
Action  by  August  Reiss  against  the  town  of 
Pelham.  No  opinion.  Motion  granted,  and  or- 
der signed.    See  68  N.  Y.  Supp.  1147. 


REYNOLDS  v.  LEYDEN  et  al.  (Supreme 
Court,  Apiiellate  Division,  Fourth  Department. 
April  4,  1901.)  Action  by  John  A.  Reynolds 
against  Maurice  Le.vden  and  others.  No  opin- 
ion. FlaintifF's  exceptions  overruled,  and  mo- 
tion for  new  trial  denied,  and  judgment  ordered 
on  the  verdict  with  costs  of  the  trial  and  of 
this  appeal.  All  concur,  except  ADAMS,  P.  J., 
not  voting. 


RHINELANDER,  Appellant,  t.  FARMERS' 
LOAN  &  TRUST  CO.,  Respondent  (Supreme 
Court  Appellate  Division,  First  Department 
March  22,  1901.)  Action  by  Frederick  W. 
Rhinelander  against  the  Farmers'  Loan  & 
Trust  Company  for  failure  to  comply  with  the 
terms  of  a  mortgage.  FYom  a  judgment  in 
fnvor  of  defendant,  plaintiff  appeals.  Affirmed. 
Silas  W.  Pcttit  for  appellant  David  McClnre, 
for  respondent. 

PER  CURIAM.  For  the  reasons  stated  In 
the  opinion  in  the  case  of  Fleisher  v.  Trust  Co. 
(decided  herewith)  69  N.  Y.  Supp.  437,  the  judg- 
ment appealed  from  should  be  affirmed,  with 
costs. 
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ROBINSON,  ApiieUaiit,  t.  LEB,  Respondent 
<SuiNr«me  Court,  Appellate  Term.  April  22, 
IdOl.)  Action  hj  Bird  M.  Robinson,  as  receir- 
«r,  agalnat  Richard  B.  Lee.  From  a  lodgment 
of  the  New  York  municipal  court  in  faror  of 
defendant,  plaintiff  appeals.  Affirmed.  Wil- 
li am  Hepburn  Russell,  William  Beverly  Wins- 
low,  and  Frank  H.  Waggoner,  for  appellant. 
Floward  R.  Bayne,  for  respondent. 

PER  OURIAll.  Judgment  affirmed,  with 
-costs. 


ROSBNSTBIN  t.  PRINCE.  (Supreme  Court 
Appellate  DiTision,  First  Department.  March 
15.  1901.)  Action  by  Moses  Rosenstein  against 
Adolpfa  Prince.  No  opinion.  Motion  granted, 
Trith  $10  coeta. 


ROSENTHAL,  Respondent  t.  TE2NEN- 
RAUM,  Appellant.  (Supreme  Court  Appellate 
Term.  April  16.  1901.)  Action  by  Rachel  Ro- 
Konthal  against  Solomon  Tenenbaum.  From  a 
judgment  of  the  New  York  municipal  court  In 
favor  of  plaintifT.  defendant  appeals.  Affirmed. 
Jacob  Rieger,  for  appellant  Abraham  L  Spiro, 
for  respondent.  , 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 


ROTHSCHILD,  Appellant,  t.  MOELLER  et 
a  I..  Respondents.  (Supreme  Court,  Appellate 
Division,  First  Depnrtment.  March  8.  1901.) 
Action  by  David  Rothschild  against  Frederick 
Moeller  and  others.  R.  J.  DittenhoefcT,  for  ap- 
l>ellant  C.  E.  Rnshmore,  for  respondents.  No 
opinion.    Judgment  affirmed,  with  costs. 

RVBENSTEIN  v.  RUBENSTEIN.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. March  15,  1901.)  Action  by  Dora  Ru- 
t>en.<itein  against  Barnet  Rubenstein.  No  opin- 
ion.   Motion  denied. 

SAMION.  Respondent  T.  TOWN  OF 
BRIGHTON.  Apnellant.  (Supreme  Court  Ap- 
pellate Division,  Fourth  Depnrtment.  .Tanunry 
29.  1901.)  Action  by  Jacob  Salmnn  against  the 
town  of  Brighton.  No  opinion.  Judgment  and 
order  affirmed,  with  costa. 


In  re  SARATOGA  TRAOTION  CO.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment. March  1.5.  1001.)  In  the  matter  of  the 
application  of  SarntoKa  Traction  Company  for 
the  appointment  of  commissioners  under  section 
iM  of  the  railroad  law  to  determine  whether 
such  railroad  ought  to  be  constructed  through 
Hamilton  street  in  the  village  of  Saratoga 
Springs,  N.  Y. 

PER  CURIAM.  Motion  nanted,  and  Hon. 
A.  J.  Cheritree,  of  Glens  Falls.  Hon.  E.  H. 
Peters,  of  Saratoga  Springs,  and  Hon.  Fred  J. 
Baker,  of  Ft.  Ann,  appointed  commissioners 
nnder  section  94  of  the  railroad  law  to  deter- 
mine whether  such  railroad  oiiRht  to  be  con- 
stmcted  through  Hamilton  street  in  the  village 
of  Saratoga  Springs. 


SOANOA.  Appellant  v.  PAURA  et  al.,  Re- 
spondents. (Supreme  Court,  Araellate  Dlvi- 
■lon.  First  I>e«Lrtment  April  4,  1901.)  Ac- 
tion by  lAlgi  Scanga  against  Rafaelle  Paura 
and  other*.  A.  S.  Eraser,  for  appellant  J. 
Palmieri,  for  respondents.  No  opinion.  Order 
affirmed,  with  $1()  costa  and  disbursements. 

SCHNEIDER  et  al..  Respondents,  v.  STAT- 
EN  ISLAND  ELECTRIC  K.  CO.,  Appdiant 
(Supreme  Court  Appellate  Division,  Second  De- 
partment March  8.  1901.)  Action  by  Frank 
Schneider  and  Casper  Reimera  against  the 
Staten  Island  Electric  Railroad  Company.  No 
opinion.  Judgment  of  the  municipal  eonrt 
unanimously  affirmed,  with  costs. 


SOHOEPFLIN,  Appellant  v.  COFFEY,  Re- 
spondent. (Supreme  Court.  Araellate  Division, 
Fourth  Department.  March  12,  1901.)  Action 
by  Charles  Bi.  Schoepflin  against  Mldiael  J. 
Coffey. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements.  Held  that,  consider- 
ing the  interpretation  put  upon  the  original 
amended  complaint  by  the  court  of  appeals  (T>9 
N.  E.  502),  we  cannot  property  hold  that  the 
terms  imposed  by  the  court  at  special  term  as  a 
condition  of  permitting  the  plaintiff  to  serve 
the  proposed  amended  complaint  were  an  abuse 
of  discretion,  and  such  as  to  require  a  reversal 
of  the  order  appealed  from;  also  held,  that  the  »h 
amendments  proposed  for  the  first  time  in  ap- 
pellant's brief,  and  which  it  is  suggested  would 
be  satisfactory  if  less  onerous  terms  were  im- 
posed, should  not  be  passed  upon  this  appeal, 
but  should  be  passed  upon  in  the  first  iastancn 
by  the  special  term. 

SPRING  and  WILLIAMS,  JX,  concur  in  the 
affirmance  of  the  order  only. 

SCHIICKMAN.  Respondent  v.  POftT 
(3HESTER  BOLT  &  NTTT  CO.,  Appellant 
(Supreme  Court.  Appellnte  Division.  Second  De- 
partment. March  15.  1901.)  Action  by  Jesse 
M.  Schurkman  atraiust  the  Port  Oiester  Bolt  & 
Nut  Company.  No  opinion.  Judgment  and  or- 
der affirmed,  with  costs. 


SCHWING.  Respondent  v.  LETTAU  et  al.. 
Appellants.  (Supreme  Court.  Appellnte  Divi- 
sion, Fourth  Department.  March  28,  1901.) 
Action  by  John  J.  Schwing,  an  infant,  by 
guardian  ad  litem,  againsir  Joseph  Lettau  and 
others,  as  executors,  etc.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs. 

SHOTWELL,  Appellant,  v.  DIXON  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  March  15,  1901.) 
Action  by  Samuel  H.  Shotwell  against  Walter 
W.  Dixon  and  others.  No  opinion.  Motion 
granted. 


SILVER  T.  WESTERN  ASSUR.  CO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. April  4.  1901.)  Action  l^  Helen  Slver 
against  the  Western  Assurance  Company.  No 
opinion.    Motion  granted,  with  $10  costa. 
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SINNOTT,  Appellant,  v.  CR.OCHBBON  et 
al..  Respondents.  (Supreme  Court,  Appellate 
DiTision,  Second  Department.  March  27, 
1901.)  Action  by  Joseph  F.  Sinnott,  as  sole 
snrrmnK  plaintiff,  against  Mary  Crocheron  and 
Margaret  Crocheron,  as  sole  sarriTing  defend- 
ants. No  opinion.  Motion  for  reargnment 
granted. 

SIRB.  Respondent,  ▼.  BROWNING,  Appel- 
lant (Supreme  Court,  Appellate  Division,  First 
Department.  April  4,  1901.)  Action  by  Albert 
I.  Sire  against  Edward  F.  Browning.  R.  C. 
Tayltfr,  for  appellant.  Q.  Fielden,  for  respond- 
ent. No  opinion.  Order  affirmed,  with  $10 
costs  and  diaborsements.  See  68  N.  Y.  Snpp. 
875. 

SLOCUM,  Appellant,  t.  MULHKRN  et  aL, 
Respondents.  (Supreme  Court,  Appellata  Diri- 
sion.  Fourth  Department  March  12,  1901.) 
Action  by  George  H.  Slocum  against  Patridk 
Mulhem  and  others.  No  opinion.  Judgment 
affirmed,  with  costs. 


SMITH,  Respondent,  T.  BELKNAP  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Demirtment  March  8,  1901.)  Ac- 
tion by  Sarah  Wisner  Winthrop  Smith  against 
Charles  Henry  Belknap  and  others.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dis- 
bursements. 

S>nTH,  Appellant,  t.  BOWERS  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
Third  Department  March  15,  1901.)  Action 
by  Monroe  F.  Smith  against  Robert  Bowers 
and  others.  No  opinion.  Motion  for  reargn- 
ment denied.  Motion  to  go  to  the  court  of  ap- 
peals dismissed.    See  68  N.  Y.  Svpp.  169. 

SMTH,  RespondenT"  ▼.  BROOKLYN 
HEIGHTS  R.  CO.  et  al.,  Arawllants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment March  8,  1901.)  Action  by  Sarah 
A.  Smith  against  the  Brooklyn  Heights  Rail- 
road Company  and  Samuel  W.  Cornell.  No 
opinion.  Judgment  and  order  unanimondy  af- 
firmed, with  costs. 

SOCDtALISnC  CO-OP.  PUB.  ASS'N  t. 
KUHN  et  al.  (Supreme  Court  Appellate  Di- 
vision, First  Department.  March  15,  1901.) 
Action  by  the  Socikllstic  Co-operative  Publish- 
ing Association  against  Henry  Kuhn  and  oth- 
ers. No  opinion.  Motion  granted,  with  |10 
coeta. 


SOUTHACK  T.  CENTRAL  TRUST  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. March  22,  1901^  Action  by  Louis 
V.  Southack  against  the  (jentral  Trust  Com- 
pany. No  (q;iinion.  Motion  denied,  with  $10 
costs. 


SPITZER  et  al..  Appellants,  v.  VILLAGE 
OP  FULTON,  Respondent  (Supreme  Court, 
Appellate  Division,  Fourth  Department.    April 


4,  190(1.)    Action  by  Ceilam  N.  Spitx«r  aad  t> 
other  against  the  village  of  Fntton.    N*  or. 
Ion.    Judgment  affirmed,  with  coats. 

STANLEY,  Respondent  v.  WBSTCHI5 
TEB  ELECTRIC  RY.  CO..  Appellant  (H 
preme   Court,    Appellate   Division.   Second  l>r  I 

gartment  Marrib  8,  1901.)  Action  by  Am'  J 
tanl^  against  the  Westchester  Electric  Ri 
way  Company.  No  opinion.  JndgmeBt  u: 
order  nnanlmously  affirmed,  with  costs.  Or:? 
denying  motion  for  new  trial  on  sronnd  ti 
newly-discovered  evidence  affirmed,  with  f.' 
costs  and  disbursements. 


STANLEY,  Respondent,  t.  WKt5TCH>5- 
TER  ELECTRIC  RY.  CO.,  Appellant  iS» 
preme  Court,  Appellate  Division.  Second  iw 
nartment.  March  22.  1901.)  Action  by  Anii* 
Stanley  against  the  Westchester  Electric  R<S- 
way  Company.  No  opinion.  Motion  gnatti. 
and  order  signed. 

STANTON,  Respondent,  t.  YONKBBS  E 
00.,  Appellant.  (Supreme  0>nrt  Appellate  P:- 
vision.  Second  Department  March  8v  19P1 
Action  by  Josei^  P.  Stanton  against  the  Tc^- 
kers  Railroad  Company.  No  opinion.  3-^z- 
ment  and  order  unanimously  affirmed,  vitii 
costs. 


In  re  STEENOKEN  et  al.  (Supreme  Co^'. 
Appellate  Division,  First  Department.  M«ra 
22,  1901.)  In  the  matt-r  of  William  Steenckfi 
and,  another.    No  (pinion.    Motion  granted. 

STEINWAY  et  al..  Respondents,  r.  VON 
BERNUTH  et  al..  Appellants,  ^apms' 
Court,  Amieliate  Division,  Second  Departavs' 
March  1^  1901.)  Action  by  Ottnie  Mire 
Steinway  and  others  against  Lonia  Von  Br.- 
nnth,  as  executor  of  George  A.  Steinway.  de- 
ceased, and  others.  From  a  judfcment  ovcfTcl- 
ing  demurrers  to  the  com^int,  defendant*  a^ 
peal.  Reversed.  George  W.  Cotterill  aad  Jp^ 
Delahnnty,  for  appellants.  R.  Barnbam  Mof- 
fat for  respondents. 

PER  CURIAM.  Interlocutory  Judgment  if- 
firmed,  on  the  authori^  of  Ludwig  v.  Bunnn 
48  App.  Dlv.  613,  63  N.  Y.  Snpp.  91.  with  c-xt*. 

JENKS,  J.  (dlssentlog).  The  several  O^UcC- 
ants  appeal  from  an  InterlocntorT'  Jndgmcs: 
overruling  their  demnrreia  to  the  oomplaict 
Their  sixth  ground  of  demurrer,  that  the  ooa- 
plaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  raises  the  onestioe 
whether  the  supreme  court  will  take  Jnriitdir- 
tion.  The  action  is  for  an  accounting  by  as 
executor  and  for  certain  further  relief.  .\i- 
tbough  the  supreme  court  has  Jurisdiction  m  tlie 
premises  concurrent  with  the  surrogate's  ccort 
(Haddow  v.  Lundy,  59  N.  Y.  320;  Sander<  t. 
Soutter.  126  N.  Y.  193,  27  N.  E.  283).  yet  is 
its  discretion  it  will  refuse  to  exercise  itiich  ju- 
risdiction nnless  the  powers  of  the  surrosste'< 
court  be  inadequate,  or  some  reason  »p(*u 
why  complete  Justice  cannot  be  meted  oot  i3 
that  cpurt  (Sanders  v.  Soutter,  supra:  I><iii:'»s 
V.  Yost  64  Hun,  168.  18  N.  Y.  Snpp.  S30: 
Matthews  T.  Studley,  17  App.   Div.  Sfe.  312. 
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15  !^.  Y.  Snpp.  201;  Blake  t.  Barne*  [SmJ  18 
<.  Y.  Supp.  471).  In  Hard  t.  Ashley,  117  N. 
t'.  e06,  23  N.  E.  177,  the  court,  per  Gray,  J., 
lay:  "The  first  obeerration  we  make  is  with 
-espect  to  the  bringing  of  this  action  in  the  sa- 
pretne  court.  There  was  no  reason  for  resort- 
ing to  another  forum  than  that  established  by 
the  statute  for  the  final  settlement  of  an  exec- 
ator'a  accounts.  No  objection  appears  to  have 
been  talcen  on  the  record.  If  it  had  been  made, 
a   grave  jurisdictional  qupRtion  would  have  been 

E resented.    We  do  not  wish  to  be  understood, 
ovrever,  as  assenting  to  this  procedure.    These 
pToceedinKa    belong,    by    law,    to    surrogates' 
courts,  which  were  constituted  to  take  jurisdic- 
tion of  them,  and  the  powers  of  which  are  ap- 
propriate and  adequate  for  the  purpose."    See, 
too,   Arkenburgh  r.  Wiggins,  13  App.  Div.  06, 
98,  43  N.  Y.  Supp.  294.    So  far  as  the  decision 
in    Fatman   v.   Fatman    (Com.    PI.)    18  N.   Y. 
Supp.  847  (appeal  dismissed,  133  N.  Y.  674,  81 
N.    E.    <£24),    IS   concerned,    that   involved    the 
question  of  realty,  while  it  does  not  appear  in 
this   case   that  any   realty  is  concerned,   bat, 
on    the    contrary,    the    allegation    is    that    the 
claims  which  are  specific  as  to  the  stock  and 
the  proceeds  of  the  life  insurance  would  virtual- 
ly wipe  out  the  entire  estate.    And  the  burden 
is  upon  the  plaintiffs  to  show  reason  why  this 
court  shonld  take  jurisdiction.     The  question, 
then,   is  whether  any  facts  are  alleged  which 
'warrant  the  supreme  court  in  taking  the  juris- 
diction to  the  exclusion  of  the  court  of  the  sur- 
rogate.   The  infant  children  of  George  Stein- 
-way,   deceased,  are  plaintifib.    The  defendants 
are   Von  Bernuth  as  executor   and  trustee  of 
George  Steinway,  deceased,  the  same  Von  Ber- 
nuth and  others  as  executors  of  William  Stein- 
way, deceased,   and   the  residuary  legatees  of 
George  Steinway,  deceased,  if  the  plamtiffs  all 
die  before  their  majorities  and  without   Issue. 
The  complaint  may  be  summarized  as  follows: 
In  1896  William  Steinway  died,  leaving  a  will 
under  which  Von  Bernuth  and  others  qualified 
as  executors.    In  1898  George  Steinway,  son  of 
William  Steinway,  died,   leaving  a  will   under 
-wbidi  the  said  Von  Bernuth  alone  qualified  as 
an    executor.     Eighteen    months    have    passed 
since  the  death  of  George  Steinway,   and  yet 
Von  Bernuth,   as  his  executor,   has  taken   no 
step  towards  an  accounting.    Until  May,   1890, 
Von  Bernuth,  obedient  to  the  will,   applied  a 
I>art  of  the  income  of  the  estate  to  the  mainte- 
nance of  the  infant  plaintiffs.    On  May  1,  1880, 
he  refused,  and  has  ever  since  been  steadfast 
in  refusing,  to  make  such  application.    The  al- 
leged ground  of  his  refusal  is  tiiat  In  April, 
1900,  the  executors  of  William  Steinway  (Von 
Bernuth  being   one   of    them)    made    a    claim 
against  him  as  executor  of  George  Steinway 
which  involved  substantially  the  whole  estate, 
and  that  it  would  be  unsafe  for  him  to  make 
any  further  application  to  the  support  of  the 
infants  while  that  claim  was  pending  and  nn- 
detetmined.    The  claim  is  that  a  large  amount 
of  stock  of  which   George   Steinway   died  pos- 
seosed  was  but  an  uncompletpd  gift  from  Wil- 
liam  Steinway    to    George    Steinway,    and    is 
therefore  an  asset  of  the   estate  of  William 
Steinway,  and  also  that  certain  Insurance  up- 
on George  Steinway's  life,  which  was  collected 


for  the  estate  of  George  Steinway,  together 
with  the  premiums  paid  thereon,  is  due  the- 
said  estate  of  William  Steinway.  Von  Ber- 
nuth's  wife  is  a  residuary  legatee  under  the 
will  of  William  Steinway.  It  is  charged  that 
the  interest  of  Von  Bernuth  is  antagonistic  to- 
the  int^ests  of  the  plaintiffs,  that  the  claim 
is  a  fraud  hatched  in  a  conspiracy  to  strip  the- 
estate  of  George  Steinway,  that  there  is  dan- 
ger of  a  delay  in  the  determination  thereof, 
and  that  meantime  these  infants  lack  support. 
By  thjs  action  the  plaintiffs  pray  for  a  deter- 
mination that  this  claim  is  InvaUd,  for  an  ac- 
counting by  Von  Bernuth,  and  for  such  other 
eauitabie  relief  as  may  be  then  due.  The  learn- 
ed counsel  for  the  appellants  concedes  that,  it 
the  plaintiffs  but  complained  of  an  omission  to- 
account,  the  supreme  court  might  refuse  to 
take  jurisdiction,  for  the  reason  that  the  ron- 
edy  in  the  court  of  the  stn-roeate  was  adequate. 
He  also  concedes  that  if  the  complaint  went 
further,  only  to  stop  with  the  allegations  that 
the  infants  depend  upon  the  income  of  the  e»- 
taite  and  tihat  the  defendant  refuses  to  apply  it, 
possibly  this  court  might  refuse  to  entertain  this 
action  for  the  same  reason;  but  he  insists  that 
there  are  special  circumstances  which  warrant 
this  court  in  taking  jurisdiction,  and  he  points 
out  the  double  relation  of  Von  Bernuth,  as  the 
executor  of  George  Steinway's  estate  and  as  aii' 
executor  of  William  Steinwav'a  estate,  who  is 
also  the  husband  of  one  of  the  reaiduary  lega- 
tees under  the  will  of  William  Steinway.  This 
relationship  it  is  claimed  is  peculiar  enough  to- 
warrant  this  court  to  take  jurisdiction,  so  as 
to  entertain  the  action,  that  the  Infant  children 
may  be  present  to  protect  their  rights.  But  the 
infant  children  by  any  person  can  cite  the  exec- 
utor to  account  in  the  court  of  the  surrogatCr 
and  the  remedy  therein  is  direct  and  drastic. 
SecUons  2727,  2728,  Oode  Civ.  Ppoc;  Itedf. 
Prac.  Sur.  Cts.  (3d  Ed.)_773,  774  et  seq.,  786, 
and  authorities  cited.  There  the  infants  mar 
appear  by  their  general  guardian.  In  re  Keu' 
nelly,  S  Dem.  Sur.  219.  The  surrogate's  court 
has  ample  power  to  scrutinise  Von  Bernnth's 
dealings  with  the  estate  of  George  Steinway, 
and  the  infants  have  a  full  opportunity  to  be 
heard  on  the  accounting.  The  executor  has  no 
opportunity  to  smuggle  through  this  claim.  Sec- 
tion 2719  of  the  Code  provides  that  the  exec- 
utor shall  not  satisfy  his  own  debt  or  claim  out 
of  the  property  of  the  deceased  until  proved  to 
and  allowed  by  the  surrogate,  and  it  shall  not 
have  preference  over  others  of  the  same  class; 
and  it  has  been  held  that  "Us  own  debt  or 
claim"  includes  a  claim  as  an  administrator  or 
an  executor.  Neilley  v.  Neilley,  88  N.  Y.  362. 
The  learned  counsel  for  the  appellants  also  in- 
sists that  special  circumstances  are  shown 
"which  make  this  court  the  only  forum  where 
the  plaintiffs  can  obtain  relief,"  because  the 
surrogate's  court  has  no  jurisdiction  to  hear 
and  to  determine  this  claim.  But  there  is  juris- 
diction expressly  conferred.  In  Neilley  v.  Neil- 
ley. supra,  it  was  held  that,  under  2  Rev.  St. 
p.  88,  {  33.  the  surrogate's  court  had  jurisdic- 
tion to  settle  the  claim  of  the  adminUtratrix 
of  one  estate  against  herself  as  administratrix 
of  another  estate,  under  the  rule  of  Shakespeare 
V.  Markham,  72  N.  Y.  400,  and  other  author!- 
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ties  cited.  In  Re  Randall,  152  N.  Y.  508,  515, 
56  N.  B.  045,  Shakespeare  t.  Markbam  was  dis- 
cussed and  it  was  said  that  the  said  section  of 
the  Revised  •  Statutes  was  sabstantially  repro- 
duced in  section  2739  of  the  Code,  which,  al- 
though repealed  in  1893,  was  re-enacted  in  sec- 
tion 2731.  And  in  Re  Walker,  136  N.  Y.  20, 
27,  32  N.  B.  63S,  634,  the  court  say:  "The 
entire  scheme  of  the  statute  creating  and  de- 
fining the  powers  of  that  officer  [the  surrogate] 
has  carefully  excluded  from  him  the  cognizance 
of  disputed  claims  against  the  estate  of  de- 
ceased persons,  unless  it  is  a  debt  due  to  an 
executor  or  administrator,  or  one  provable  in 
proceedings  for  the  sale  of  real  estate."  Lud- 
wig  T.  Bungart,  48  App.  Dir.  613,  63  N.  Y. 
Supp.  91,  was  not  cited  to  us,  bat  the  majority 
of  the  court  are  of  oi^nion  that  it  is  conciusiTe 
authority  in  this  case.  All  that  I  need  notice 
in  LiDdwig  T.  Bungart  is  the  first  cause  of  ac- 
tion, which  sought  a  judicial  construction  of 
the  will,  and  which  was  dismissed  at  special 
term  on  the  ground  that  the  court  should  de- 
cline to  exercise  its  jurisdiction,  inasmuch  as 
the  surrogate  had  jurisdiction.  This  court  said: 
"No  case  is  cited  to  na  in  which  the  supreme 
court,  having  power  to  construe  a  will,  has  de- 
clined to  do  so  on  the  ground  tliat  it  might  also 
be  construed  in  the  surrogate's  court,  unless  at 
the  time  of  the  institution  of  the  equity  suit 
there  was  already  pending  before  the  surrogate 
a  proceeding  in  wnidi  the  construction  of  the 
will  might  just  as  well  be  obtained."  It  is  true 
that  in  the  course  ot  the  opinion  the  learned 
court  said:  "The  rule  is  that,  where  both  tri- 
bunals hare  equal  jurisdiction,  the  cause 
should  be  retained  and  disposed  of  in  the  forum 
where  judicial  action  was  first  sought.  Schueh- 
le  V.  Reiman,  86  N.  Y.  270j  Gnrlock  v.  Van- 
devort,  128  N.  Y.  374,  28  N.  E.  599."  In 
Schueble  v.  Reiman,  su^ra,  the  court  say:  "It 
would  seem,  also,  that,  if  both  tribunals  whose 
interference  has  been  invoked  have  equal  or 
concurrent  jurisdiction,  it  should  continue  to 
be  exercised  by  that  one  whose  process  was  first 
issued."  To  sustain  the  rule,  there  are  three 
cases  cited.  In  tlie  first  (Rogers  v.  King,  8 
Paige,  200)  the  chancellor  said:  "If  the  same 
party  who  files  a  bill  in  this  court  against  such 
executor  or  administrator  subsequently  cites 
him  to  account  before  the  surrogate,  the  pend- 
ency of  the  suit  here  for  the  same  object  ought 
to  be  allowed  by  the  surrogate  as  a  valid  objec- 
tion to  the  proceeding  there,  in  the  nature  of  a 
plea  in  abatement."  In  the  se«)nd  cnse  cited 
(Groshon  v.  Lyon,  16  Barb.  461),  the  trustee 
bad  petitioned  for  leave  to  account,  for  his  dis- 
charge, and  for  the  appointment  of  a  substitute, 
and  a  reference  had  been  ordered.  It  was  held 
that  the  action  barred  an  action  by  the  cestnis 
que  tnistent  to  remove  the  trustee  and  to  com- 
pel an  account,  for  the  reason  that  the  first  ac- 
tion a  Horded  full  relief.  In  the  third  case  cit- 
ed (Travis  v.  Myers,  67  N.  Y.  542),  different  ac- 
tions had  been  brought  by  creditors  in  behalf 
of  tliemselves  and  other  creditors  against  an 
A'oignoe  for  an  accounting,  and  the  coort  was 
held  empowered,  under  the  statute  and  the 
practice,  to  compel  all  creditors  to  prove  their 
cinims  in  the  first  action  brought.  In  the  sec- 
ond authority  cited  in  Ludwig  v.  Bungart  (Gar- 


lock  T.  Vandevort,  snpra),  the  niecia]  tenn  !'- 
missed  the  complaint  in  an  acnon  to  ooi:^'  - 
a  will  on  the  ground  that  tbere  was  penli.iz  .: 
the  surrogate's  court  a  proceeding  wfaerela  :  - 
surrogate  could  constme  the  wlU  as  challeoc-i 
and  the  decision  sustained  tlie  conrt,  hoU  ~; 
that  the  jurisdiction  of  the  surrogate's  court  .: 
the  premises  was  equal  to  and  ooncorrent  n  -.:: 
that  of  the  supreme  court,  and,  as  it  had  fi>: 
obtained  jurisdiction,  it  should  retain  it,  trr.z; 
Schnehle  v.  Reiman,  supra.  Bat,  as  I  ki'» 
stated,  the  case  at  bar  is  for  an  aceoantist, 
and  the  relief  asked  incidental  thereto  is  etf*- 
cially  committed  to  the  jurisdiction  of  tlie  far> 
gate.  The  propriety  of  an  exercise  of  jnii?  *  - 
tion  by  the  supreme  conrt  was  fortliwith  ci~- 
ienged  by  a  demurrer,  and,  in  the  abseao-  oi 
any  special  reason  shown  why  this  coart  shi  :'i 
exercise  jurisdiction,  I  think  that  it  should  in- 
cline to  entertain  it.  I  think  that  the  mle  it- 
plicable  to  this  case  is  enunciated  in  !^aad-n 
T.  Soutter.  126  N.  Y.  200,  27  X.  E.  265:  "A 
court  of  equity  possesses  jurisdiction,  coan^ 
rent  with  the  surrogate's  court,  to  entertaii 
an  action  or  proceeding  for  an  acmnntinjc  l^ 
executors.  Haddow  v.  Lundy,  59  N.  Y.  SX'. 
It  seems  to  be  the  mle  thit  the  supreme  co;:it 
in  the  exercise  of  its  discretion,  will  declin«>  ti 
take  jurisdiction  ot  an  action  for  an  acco<.:t- 
ing  by  the  representatives  of  the  estate  of  a  i" 
ceased  person,  unless  special  facts  and  cireuia- 
stances  are  alleged  showing  that  the  case  .i 
one  requiring  relief  of  such  a  nature  that  vt 
surrogate's  court  is  not  competent  to  grant  it. 
or  some  reason  assigned  or  facts  stated  to  $b  7 
that  complete  justice  cannot  be  done  in  tb ,: 
court.  Wager  v.  Wager,  89  N.  Y.  161 :  O  ■.;- 
man  r.  Montgomery.  63  N.  Y.  221:  <\ndcr~  . 
V.  Anderson,  112  N.  Y.  115,  19  N.  E.  tir. 
Haddow  v.  Lundy,  sn|na.  But  when  a  ccnrt 
of  equity  obtains  jurisdiction  of  the  matter  '  -r 
some  special  purpose,  as  to  set  aside  a  frao-:':- 
lent  deed  or  settlement  made  between  tlie  ei'^--- 
ntors  and  parties  interested  in  the  estate.  >•' 
to  grant  some  other  special  relief  not  witF  t 
the  power  of  the  probate  court,  it  may.  a-  '. 
very  frequently  does,  retain  the  case  for  r'.'. 
purposes,  and  decree  a  complete  administnt'''3 
settlement  and  distribution  of  the  entire  estate. 
1  Pom.  Eq.  Jiir.  H  234.  2a5:  1  Story.  Blj.  Jor. 
(13th  Ed.)  c.  7.  f$  423.  424;  Fisher  ▼.  Hn>'>-". 
1  Thomp.  &  O.  97."  The  same  learned  juice 
who  wrote  in  Gnrlock  v.  Vandevort.  supri. 
wrote  for  the  court  in  Hard  t.  AstUey.  supn. 
and  his  intimation,  as  quoted  in  the  first  p  "■ 
of  this  opinion,  is  too  plain  to  be  di^reganii  1 
by  me.  The  surrogate's  court  adeqoatdy  ai 
deal  with  the  failure  to  account,  wiUi  the  om'''- 
sion  to  pay  over  the  income,  and  with  the  cl~  n 
of  the  executors  of  William  Steinway  agiiL^t 
the  executor  of  George  Steinway.  No  rea$':i 
appear  why  the  supreme  court  should  take  j:- 
risdiction,  and  I  think  that  the  parttea  sh'':.! 
be  relegated  to  the  conrt  of  tne  Burrogat;. 
The  interlocutory  judgment  should  lie  refT«t»-i 
and  the  demurrer  sustained,  but  without  eoKtf 
of  this  appeal  to  either  paitT* 

STOUTENBURGEf  ▼.  DAVISON  et  at 
(Supreme  Court,  Appellate  nivision.  Second  I**- 
partment    March  22,   1001.)    Action   by  Joha 
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ja.  Stoatenburgh,  as  trustee,  etc.,  of  Samnel 
drowning,  deceased,  against  Charles  G.  Dari- 
Boxt,  the  Ozone  Park  Land  Company,  Maxia 
"Van  Wicklln,  GniUanine  A.  Kensena,  William 
I*.  Harvey,  and  the  Woodhaven  Bank.  No 
opinion.  Orders  affirmed,  with  |10  costs  and 
d  1  sbnrsements. 

STROSINSKY,  Respondent,  v.  GEORGE 
^ECHTEL  BREWING  CO.,  Appellant.  (Su- 
preme Court,  Appellate  Division.  Second  De- 
partment March  8,  1901.)  Action  by  David 
Strosins^,  an  infant,  by  Oscar  Strosinsky,  his 

fuardlan  ad  Utem,  against  the  George  Bechtel 
brewing     Company.     No     opinion.     Judgment 
and  order  nnanimonsly  affirmed,  with  costs. 

SYRACUSE  SOLAR  SALT  CO.,  Respond- 
out,  T.  ROME,  W.  &  O.  R.  CO.,  Appellant. 
(Supreme  Court,  Appellate  Division,  Third  De- 
Ttartment.  March  l.").  1901.)  Action  by  tte 
fi^yracnse  Solar  Salt  Company  against  the 
Xtome,  Watertown  &  Ogdensburg  Railroad 
Company.  No  opinion.  Motion  granted,  upon 
payment  of  $10  costs  by  plaintiff. 

TAMS  et  al.,  Respondents,  v.  WITMARK 
et  al..  Appellants.  (Supreme  Court,  Appellate 
r>ivi8ion.  First  Department.  March  22,  1901.) 
Action  byArthur  W.  Tarns  and  others  against 
Marcus  Wltmark  and  others.  B.  Loewy,  for 
appellants.  J.  A.  Douglas,  for  respondents. 
ifo  opinion.  Order  affirmed,  with  $10  costs  and 
disbnraements.  

THOMPSON,  AppeUant.  v.  WILBUR  et  aL, 
Bespondents.  (Supreme  Cionrt,  Appellate  Divi- 
sion, Third  Demirtment  March  6,  1901.)  Ac- 
tion by  John  F.  Thompson  against  David  F. 
Wilbni,  Albert  Lillentbal.  and  otl^ers.  No  opin- 
ion. Jndgment  nnanimonsly  affirmed,  with 
coaia.  

THOUaA.ND  ISLAND  PARK  ASS'N,  Re- 
spondent, V.  TUCKER,  Appellant.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
March  26,  1901.)  Action  by  the  Thousand  la- 
land  Park  Association  against  Oro  Tucker.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 


THOUSAND  ISLAND  PARK  ASS'N,  Re- 
mondent,  v.  TUCKER,  Appellant.  (Supreme 
Oonrt,  Appellate  Division,  Fourth  Department. 
March  28,  1901.)  Action  by  the  Thousand  Is- 
land Park  Association  against  Ora  Tucker.  No 
opinion.    Judgment  affirmed,  with  costs. 

THURSTON,  Respondent,  ▼.  TOWN  OF 
AKN&VILLB,  Appellant.  (Supreme  Court, 
Aroellate  Division,  Fourth  Department  April 
2,  1901.)  Action  by  Daniel  B.  Thurston  against 
the  town  of  Anmmlle.  No  opinion.  Judgment 
and  order  affirmed,  with  costs. 

TOSOEE,  Plaintiflr,  v.  TOSGH,  Defendant 
(Supreme  Court,  Appiellate  Division,  Fourth  De- 
partment   March  19,  1901.)    Action  by  Marie 


Tosch  against  Herman  Tosch.  No  opinion. 
Order  affiimed,  with  $10  costs  and  disburse- 
ments. 


In  re  TOWN  OF  BELFAST.  (Suprem* 
Court,  Appellate  Division,  Fourth  Department 
March  19,  1901.)  In  the  matter  of  ue  certifi- 
cate of  the  commissioners  of  highways  of  the 
town  of  Bdfast  in  the  county  irf  Allegany,  as 
to  the  necessity  of  laying  out  a  highway  througji 
the  orchard  of  Jonathan  J.  Gleason  in  said 
town.  No  opinion.  Order  of  county  court  con- 
firmed. 

TOWNSEND  et  aL,  Respondents,  t. 
STOKES,  A]K>eIlant  (Supreme  Court  Appel- 
late Division,  Second  Department.  Mar<£  8, 
1901.)  Action  by  Rudolph  Tovrasend  and  an- 
other against  Edward  8.  Stokes.  No  opinion. 
Judgment  of  the  mnnidpa]  court  affirmed,  with 
costs. 

TRAVIS  T.  HOWARD  LOCKW(X)D  &  00. 
(Supreme  Court  Appellate  Division,  First  D»- 
partment.  Marcb  15,  1901.)  Action  by  Jnd- 
son  C.  Travis  against  Howara  Lockwood  &  C!o. 
No  opinion.    Amieal  dismissed,  with  $10  coats. 


TRIBST  et  aL  t.  ROGERS.  (Supreme 
Court  Appellate  Division,  First  Department 
March  22,  1901.)  Action  by  Hans  I^est  and 
another  against  Jamea  Rogers.  No  opinion. 
Motion  to  file  new  undertaking  granted. 


TUXEDO  PARK  ASS'N,  Respondent,  r. 
STERLING  IRON  &  RY.  CO.,  Appellant 
(Supreme  Court  Appellate  Division,  Second 
Department  March  S,  1901.)  Action  by  the 
Tuxedo  Park  Association  against  the  Sterling 
Iron  &  Railway  Oimpany.  No  opinion.  Ap- 
peal transfwred  to  the  First  department 

VACARO,  Respondent  ▼.  METROPOLI- 
TAN ST.  RY.  CO.,  Appellant  (Supreme 
Court  Appellate  Division,  Second  Department 
March  15,  1901.)  Action  by  Oaspero  Vacaro 
against  the  Metropolitan  Street-Railwar  Oim- 
Itany.  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 

VILLAOB  OF  CX>LLEOB  POINT,  Respond- 
ent ▼.  RAUSCH  et  al..  Appellants.  (Supreme 
Court,  Araellate  Division,  Second  Department. 
March  8,  1901.)  Action  by  the  village  of  Col- 
lege Point  against  Anton  Ransch  and  others. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 


WAKKEN,  Respondent  t.  AMERICAN 
ELECTRICAL  &  MAINTENANCE  CO^.  Ap- 
pellant (Supreme  Court.  Appellate  "rerm. 
April  19,  19()1.)  Action  by  Alfred  K.  Warren 
against  the  American  Electrical  &  Maintenance 
Company.  From  a  judgment  of  the  New  York 
municipal  court  in  favor  of  plaintiff,  defendant 
appeals  and  moves  for  a  new  trial.  Affirmed. 
Frank  E.  Keipple,  for  appellant.  Bhiland  & 
Honeyman,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  and  motion  denied,  with  $10  oostik 
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WARREN,  Rpgpondent,  v.  tJXTON  RT.  CO., 
Appellant.  (Supreme  Court,  Appellate  Divlrion, 
First  Department  March  8,  1901.)  Actios  by 
Richard  Warren  against  the  Union  Railway 
Company.  C.  F.  Brown,  for  appellant.  B.  T. 
Taliaferro,  for  respondent.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs. 


WEBER,  Respondent,  t.  TOWN  OF  PBa> 
HAM,  Appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  March  8,  1901.) 
Action  by  Charles  Weber  against  the  town  of 
Pelham.  No  opinion.  Motion  granted,  and  or- 
der signed.    See  68  N.  Y.  Supp.  1150. 


WEEKS,  Respondent,  t.   RYAN,   Appellant. 

glupreme  Court,  Appellate  DiTision,  Fourth 
epartment  March  12, 1901.)  Action  by  For- 
est O.  Weeks  against  Thomas  Ryan.  No  opin- 
ion.   Judgment  and  order  affirmed,  with  costs. 


WEIL^  Respondent,  t.  WEIL,  Appellant. 
•(Supreme  Court,  Appellate  Division,  First  De- 
partment. March  8,  19O10  Action  by  May  B. 
Well  against  Hen'rjr  Q.  Weil.  D.  May,  for  ap- 
•pellant.  G.  D.  Lamb,  for  respondent.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 


WELLS  T.  HERALD  CO.  (Supreme  Court, 
Trial  Term,  Onondaga  County.  December, 
1900.)  Motion  by  defendant  for  a  new  trial. 
William  Nottingham,  for  the  motion.  E.  W. 
Parsons,  opposed. 

HISOOCK,  .T.  Tte  motion  for  a  new  trial  is 
granted  upon  the  ground  that  the  Jury  were  not 
properly  and  sumciently  instructed  upon  the 
subject  of  punitive  damages.  It  is  urged  that 
the  recent  case  of  ECrug  v.  Pitaas,  162  N.  Y. 
154,  56  N.  E.  526,  has  overruled  the  prior  cases, 
of  which  there  were  many,  holding  that  under 
proper  circumstances  punitive  damages  might 
be  based  upon  proof  simply  of  the  publication 
of  an  article  false  and  libelous  per  se.  Assum- 
ing, however,  that,  as  has  been  suggested  by 
very  recent  decisions,  it  was  not  the  intention 
of  the  court  of  appeals  to  go  to  that  extent,  but 
that  punitive  damages  may  still  be  awarded, 
without  proving  express  malice,  in  a  case  where 
an  article  has  been  published  false  and  libelous 
per  se,  and  of  such  a  character  as  to  fairly  war- 
rant the  inference  that  it  was  published  wan- 
tonly, recklessly,  or  without  due  investigation 
as  to  its  truth,  I  am  still  inclined  to  think  that 
this  motion  should  be  granted.  The  instructions 
upon  the  subject  were  too  general,  and  not  suf- 
ficient to  properly  call  to  the  attention  of  the 
Jur^  the  conditions  and  qualifications  under 
which  they  might  award  such  damages.  This 
is  independent  of  the  further  ground,  urged  up- 
on this  motion,  that  under  his  complaint  plain- 
tifF  is  not  entitled  to  demand  exemplary  dam- 
ages.   Motion  granted. 


WHBDON,  Re^Mudent.  v.  KINO,  Appellant. 
(Supreme  Court,  Appellate  Division,  Fourth  De^ 
partment.  March  12,  1901.)  Action  by  Au- 
gusta B.  Whedon  against  Ada  J.  King.  No 
-opinion.   Jndgueot  affirmed,  with  costs. 


WHEELER  et  ai^  Respondents,  t.  BOW- 
MAN, Appellant.  (Supreme  Court,  App<>ilit< 
Division,  Third  Department.  Mardi  6,  l&C' 
Action  by  Levi  J.  Wheeler  and  others  agaicii 
Charles  C.  Bowman.  No  opinion.  Jodgmci 
unanimously  affirmed,  with  costs. 

WHIPPO,  Respondent,  v.  ERIE  R.  CO..  Ar- 
nellant.  (Supreme  Court,  AppellRte  Divi«  'L. 
Fourth  D«)artment.  March  12,  1901.)  Artinj 
by  John  ET.  Whippo  against  the  Erie  Rmilrsi 
Company. 

PER  CURIAM.  Judgment  and  order  reren- 
ed,  and  a  new  trial  ordered,  with  costs  to  tL« 
appellant  to  abide  event.  Held,  that  the  eri- 
denee  fails  to  eetabliah  the  absence  of  ooa- 
tributory  negligence. 

WHITE  et  aL  t.  LOEWBNTHAL  et  al 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. March  6,  1901.)  Action  by  Morrl- 
White  and  another  against  Max  Loewentb^I 
and  another.  No  opinion.  Ord^  affirmed,  wick 
$10  coats  and  diri>araements. 

WHITEHEAD  et  al.  t.  HEIDENHEIMEB 
et  aL  (Supreme  Court,  Appellate  Divixioa. 
First  Department.  April  4.  1901.)  Action  by 
Aaron  P.  Whitehead  and  another  agaias! 
Charles  Heidenheimer  and  another.  No  opi;i- 
ion.    Motion  denied,  with  $10  costs. 


WHYARD,  Respondent,  v.  RAISOH.  Apre!- 
lant.  (Supreme  Court,  Appellate  DiTision.  St^ 
ond  Departmrat.  March  22.  1901.)  Action  tr 
William  W.  Whyard  against  Henry  Rais^:. 
No  opinion.  Order  affirmed,  on  argameot,  witi 
$10  costs  and  dlsbnrsementa. 


WILGUS,  Appellant,  y.  MESSING.  Resposl- 
ent.  (Supreme  Court  Appelate  Pitif'.  n 
Fourth  Department  March  19,  1901.)  AcA-z 
by  Daniel  V.  Wllgus  against  Bernard  yies»:rc 
No  opinion.  Judgment  of  coimty  coort  affiru- 
ed,  with  costs. 

WILLIAMS,  Appellant,  t.  HARTMAX.  Re- 
spondent (Supreme  Court  Appellate  Diri*  ■•i 
Fourth  Department.  March  19.  1901.)  A  -;  i 
by  George  I.  Williams  against  Pauline  H.>-- 
man.  No  opinion.  Order  affirmed,  with  JM 
costs  and  disbursements. 

In  re  WILLIS  AVE.    (Supreme  Court  Ap- 

Jellate  Division,  First  Department.  April  4. 
901.)  In  the  matter  of  Willis  ArenucL  Ap- 
fieal  from  an  order  granting  an  additional  e'- 
owance  to  commissioners.  Alodified.  Joha  P. 
Dunn,  for  appellant  Arthur  Berrr,  for  re- 
spondents. 

PER  CURIAM.  The  order  appealed  fran 
should  be  modified  by  reducing  the  sereral  al- 
lowances granted  to  the  followhig  amounts:  T'> 
Mr.  Arthur  Berry,  the  sum  of  $3,500:  tn  Mr 
Emanuel  W.  Bloomingdale,  the  snm  of  }vt..'>'*>' 
to  Mr.  Edward  B.  Whitney,  the  snm  of  ja.:»«»: 
and  to  Annie  Fennell,  as  executrix  of  Joha 
Fennell,  deceased,  the  sum  of  $1.200l  A;  <o 
modified,  the  order  iIioaM  W  aflhnaed.  witiwot 
costs. 
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Tn  re  WOODRUFF.  (Sapreme  Court,  Ap- 
tellate  DiTision,  Foorth  Department.  April  4, 
.9010  In  the  matter  of  the  applicatioa  of  Sid- 
tcy  H.  Woodruff,  for  the  remoyal,  etc.,  ot  Er- 
^rard  CL  Denlson.  etc. 

PEB  CUBIAM.  Motion  for  restitution  grant- 
id.  with  $10  costa,  to  be  paid  by  Sidney  H. 
iVoodraff  to  the  petitioning  tenants,  providing 
Ixe  petitioning  tenants,  upon  being  let  into  pos- 
session of  the  premises,  pay  to  their  landlord 
»r  liis  attorney  $106.66  for  rent  for  the  month 
tt  May,  1900,  and  also  a  like  sum  for  payment 
n.  adrance  of  the  first  month's  rent  after  their 
-estitution  toposaession,  nnleas  the  appellant, 
Sidney  H.  Woodmff,  within  10  days  hereof 
nvea  an  nndertaking  to  said  tenants  in  the  pen- 
Uty  of  12,000,  to  be  approved  by  a  justice  of 
:lie  supreme  court  in  the  Eighth  Judicial  dis- 
zict,  conditioned  to  pay  any  damages  which 
nay  be  recovered  by  said  tenants  or  tlieir  aa- 
iigns  by  reason  of  their  eviction  from  said 
iremises  and  being  kept  out  of  the  possession 
btiereof  by  said  Woodruff,  in  which  ca.se  the 
motion  for  restitntion  is  denied,  without  coats. 

In  re  WOODT.  (Supreme  Oourt,  Appellate 
DiTision,  Second  Department  March  o,  1901.) 
In  the  matter  of  the  application  of  Bobert  H. 


Woody  for  admission  to  practlea  in  courts  of 
record  in  the  state  of  New  Xork.  No  opinion. 
Motion  granted. 


WOOL\'BRTON,  Respondent,  t.  AUSTIN, 
Appellant.  (Supreme  Oourt,  Appellate  Divi- 
sion, Third  Department.  March  15,  1901.)  Ac- 
tion by  Andrew  W.  Woolverton  against  Thom- 
as Austin.  No  opinion.  Motion  denied,  but 
order  amended,  so  as  to  provide  that  tlie  ref- 
eree be  discharged. 

W009TEB,  Respondent,  t.  ULLMAN  et  al.. 
Appellants.  (Supreme  Conrti  Appellate  Divi- 
sion, First  Department.  March  22, 1901.)  Ac- 
tion by  John  E.  Wooster  againat  Xiouls  Ullman 
and  others.  E.  J.  Myers,  for  appellants.  H. 
K.  Ooddington,  for  respondent.  No  opinion. 
Order  affirmed,  with  $10  coats  and  disburse- 
ments. 


YARD,  Respoadoit.  t.  YARD,  Appellant 
(Supreme  Court,  Appellate  Diriaion,  Second  De- 
partment. March  8,  1901.)  Action  by  Wilson 
R.  Yard  against  Annie  M.  Yard.  No  opinion. 
Judgment  affirmed,  with  costs. 


Bud  or  Cases  ra  Vol.  69. 
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ABATEMENT  AND   REVIVAL 

light  of  action  by  or  against  personal  repre- 
sentatives, see  "Executors  and  Administra- 
tors," §  5. 

1.  Anotliez  action  pendlns- 

The  subject-matter  of  a  suit  for  money  ob- 
ained  by  misrepresentations  held  not  the  same 
.8  that  of  a  suit  for  breach  of  a  contract  the 
xecntion  of  which  was  induced  by  such  rep- 
esentations. — Lawrence  t.  Freeman  (Sup.)  6. 

Holding  that  another  action  has  been  brought 
>7  party  alleged  to  be  assignee  of  plaintiff's 
:Ia!m  does  not  entitie  defendant  to  a  judgment 
it  dismissal.— Kind  t.  Bacon  (Sup.)  949. 

2.  Deatli  of  party  and  revlTal  of  ac- 

tlon. 

Code  Civ.  Froc.  (  757,  does  not  authorise  the 
lismissal  of  an  action  against  several  joint 
aakers  of  •  contract  on  the  death  of  one  of 
bem,  but  only  authorizes  the  substitution  of  his 
>ersonal  representative.  —  O'Connor  t.  Oreen 
Sup.)  1007. 

ABORTION. 

Sufficiency  of  preliminary  complaint,  Me  "Crim- 
inal Lew,"  I  8. 

ABSENCE. 

{napenslon  of  running  of  statute  of  limitation, 
aee  "Limitation  of  Actions,"  {  1. 

ABUTTING  OWNERS. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  "Bminent 
Domain,"  S|  1.  3. 

lights  as  to  obstruction  of  sewers,  see  "Mu- 
nicipal Corporations,"  §  6. 

in  highways   in  general,   see  "Highways," 

ACADEMIES. 

See  "Schools  and  School  Districts,"  t  1. 

ACCEPTANCE. 

)f  dedication,  see  "Dedication,"  {  1. 

ACCIDENT. 

Occident  insnrance,  see  "InBuranctt.**  tt  4,  B. 

ACCOMMODATION  PAPER. 

iee  "Bills  and  Notes." 


>  N.Y.S.— 78 


ai68) 


ACCORD  AND  SATISFACTION. 

Facts  Tield  to  constitute  an  accord  and  sat- 
isfaction.—Sutton  V.  Oorning  (Sup.)  670. 

Where  a  check  was  tendered  in  full  satisfac- 
tion of  a  balance  due  on  a  building  contract 
over  and  above  a  penalty  incurred  for  delay, 
the  collection  of  the  check  constituted  an  ac- 
ceptance of  the  oSer.— Lewinson  v.  Montauk 
Theater  Co.  (Sup.)  1050. 

Where  plaintiff  accepted  a  check  in  full  satis- 
faction of  a  claim  on  a  building  contract,  it  can- 
not  be  contended  that  the  accord  and  satisfac- 
tion was  defeated  by  subsequent  negotiations. — 
Lewinson  t.  Montank  Theater  Oo.  (Sup.)  1050. 

ACCOUNT. 

See  "Limitation  of  Actions,"  {  1. 
Accounting   between   partners,   see   'Tartner- 
ship,"  J  2. 

by   assignee  for  benefit  of  creditors,   see- 

"Assignments  for  Benefit  of  Creditors,"  §  5. 

by  executor  or  administrator,  see  "Blxecu- 

tors  and  Administrators,"  §  6. 

by  trustee,  see  "Trusts,"  §  5. 

Action  by  stockholders  for  accounting,  see 
"Joint  Stock  Companies." 

ACKNOWLEDGMENT. 

Of  indebtedness  barred  by  limitation,  see  "Lim- 
itation of  Actions,"  i  2. 

Operation  and  effect  of  admissions  aa  evidence,, 
see  "Evidence,"  {  6. 

ACTION. 

Abatement  see  "Abatement  and  BeTiraL" 
Between   parties  in   particular   relations,   see 

"Master  and  Servant,"  $§  1,  2;   "Partner- 

ship,"  8  2. 

co-tenants,  see  "Partition,"  {  1. 

Criminal  prosecutions,  see  "Criminal  Law." 
Jurisdiction  of  courts,  see  "Courts." 
Limitation  by  statutes,  see  "Limitation  of  A<v 

tions." 

Malicious  actions,  see  "Malicious  Prosecution." 

Particular  forms  of  action,  see  "Ejectment"; 
"Replevin";   "Trover  and  (Conversion." 

Pendency  of  actions,  see  "Abatement  and  Be- 
vival,"  i  1;   "Lis  Pendens." 

Beview  of  proceedings,  see  "Appeal";  "CJerti- 
orari"  ;  "New  Trial^' ;  "Review.'' 

Submission  of  controversy  to  court  without  ac- 
tion, see  "Submission  of  Oontroversy." 
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Soitu  In  eqaitjr,  8«e  "Equi^.'' 

Surrival,  see  "Abatement  and  BeTlral,"  {  2. 

AeMona  bu  or  aaatntt  particular  eloMe*  of 
pcuHet. 

See  "Bnildinc  and  Loan  AaaociatioDa";  "Cai- 
rlera,"  JJ  1-3;  "CJountiea,"  I  2;  "Execu- 
tois  and  Administrators,"  §  6:  ''Guardian  and 
Ward."  4  2;  "Husband  and  Wife."  J  3;  "Mu- 
nicipal Gorporationg,"  t  0;   "Trade  Unions." 

Assignees,  see  "Assignments,"  {  2. 

Corporate  officers,  see  "Corpioratlons,"  S  4. 

Stocl^holders,  see  "Joint  Stock  Oompaniea." 

Taxpayers,  see  "Municipal  Corporations,"  |  7. 

Particular  cttutea  or  ground*  of  aetiiiM> 

See  "BUla  and  Notes,"  S  S:  "I>eatli,"  S  1: 
"False  Imprisonment,"  f  1;  "Indemnity": 
"Insurance,^*  t  8;  "Judgment,"  t  «;  "Libel 
and  Slander,"  J  4;  "Malicious  Prosecution," 
i  1;  "Moner  RecelTed";  "NegUgence,"  S  8: 
'Trover  and  OouTersion,"  |  2;  "Work  and 
Labor." 

Action  on  stock  snbscriptioa,  see  "Oorpora- 
tions."  i  2. 

Alienation  of  affections,  see  "Husband  and 
Wife."  t  4. 

Breach  of  contract,  see  "Contracts,"  {  4. 

Criminal  conTersatioa,  see  "Husband  and 
Wife,"  I  6. 

Personal  injuries,  see  "Animals";  "Bridges," 
}  1;  "Carriers,''  i  3;  "Master  and  Servant," 
I  2:  "Municipal  Corporations,"  1  6;  "Rail- 
roads," f  4;    "Street  Railroads."  g  2. 

RecoTerj  of  goods  delivered  by  seller,  see 
"Sales,"  f  2. 

of  tax  paid,  see  "Taxation,"  (  6. 

Services,  see  "Master  and  Servant,"  {  1. 

Taking  of  or  injury  to  property  in  exercise  of 
power  of  eminent  domain,  see  "Eminent  Do- 
main," (  3. 

Particular  ^orm«  of  tpeoial  relief. 

See  "Creditors'  Suit";  "Divorce";  "Injunc- 
tion"; "Interpleader";  "Partition,"  J  I;  "Spe- 
dfic  Performance." 

Alimony,  see  "Divorce."  {  3. 

Construction  of  will,  see  "Wills,"  I  8. 

Dissolution  of  partnership,  see  "Partnership," 
12.      • 

Enforcement  or  foreclosure  of  lien,  see  "Me- 
chanics' Liens,"  S  2. 

Establishment  of  boundaries,  see  "Boundaries," 
{  1. 

Foreclosure  of  mortgage,  see  '"Mortgages,"  S  1. 

Reformation  of  written  instrument,  see  "Ref- 
ormation of  Instruments." 

Setting  aside  fraudulent  conveyance,  see 
"Fraudulent  Conveyances,"  |  2. 

Particular  proceedings  in  actions. 

See  "Costs";  "Damages";  "Evidence";  "Ex- 
ecution"; "Judgment":  "Jury":  Limitation 
of  Actions";  "Motions";  "Parties";  "Plead- 
ing"; "Process";  "Reference";  "Stipula- 
tions";   "Trial":    "Venue." 

BUI  of  particulars,  see  "Pleading,"  {  8. 

Default,  see  ".Judgment."  I  1. 

Notice  of  action,  see  "Process,"  I  1. 

Verdict,  see  "Trial,"  {  6. 


Purttoular  remedies  in  or  incident  to  oeUoiis. 
See  "Attachment";  "Discovery";  "InjoactiiiB"; 


aee  "Ila  Pe» 


"BeceiTeni";   "OTender." 
Notice  ot  pendency  of  action, 
dena." 

t   !•     Ohronads  and  eondltloaa  _ 

Complaint  in  action  by  newsdealer  against  is 
association  of  publishers  of  New  York  pApen 
htid  not  to  set  forth  a  cause  of  action  in  sl- 
icing refusal  of  such  association  to  anpplr  his. 
with  newspapers. — Collins  t.  American  News 

Oo.  (Sup.)  esS. 

(  8.    Jolmder,     apUttlac,    Mtaaolldjktln, 
and  seTenuaee. 

Under  Code,  (  484,  a  complaint  charging  ac 
assault,  and  also  alleging  a  forcible  entry  an^ 
taking  of  goods,  was  not  an  improper  joinder. 
—Doyle  V.  American  Wringer  Oo.  (Sap.)  952. 

A  consolidation  ot  two  proceedinfs  before  a 
surrogate,  not  of  a  similar  nature,  field  not  au- 
thorized by  statute.  —  In  re  W'ood's  Kstau 
(Sur.)  491. 

ADEQUATE  REMEDY  AT  LAW. 

Bar  to  suit  to  restrain  collection  of  tax^  see 
"Taxation,"  {  7. 

ADJOINING  UNDOWNERS. 

See  "Boundaries." 

ADJUDICATION. 

Of  courts  In  general,  see  "Oonrts,"  I  2. 
Operation  and  effect  of  former  adjodlcatloii,  set 
''Judgment,"  t  4. 

ADMINISTRATION. 

Of  estate  assigned  for  benefit  of  creditors,  ss* 
"Assignments  for  Benefit  of  Ck^ditors,"  {  S. 

—  of  decedent,  see  "Executors  and  Adminis- 
trators." 

Of  trust  property,  see  "Trusts,"  i  4 


ADMIRALTY. 


See  "Towage." 

ADMISSIONS. 

As  evidence  In  civil  actions,  see  "Bridsncak" 
In -pleading,  see  "Pleading."  S  8. 


ADULTERATION. 


See  "Food." 


ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 

Of  right  of  way,  «e«  "Basements,"  S  1. 

Of  street  by  railroad,  see  "Railroada,"  1 1. 
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(   1.     Matne  aad  reqnlalta*. 

Possession  by  defendant  and  his  grantor  of 
lands  of  plaintiff  held  to  have  been  permissive, 
tnd  not  adverse. — AUerton  y.  Steele  (Sup.)  S84. 

Entry  bj  defendant's  grantor  on  lands  of 
LilaintiCs  grantor  kdd  adverse.— AUerton  ▼. 
Steele  (Sap.)  684. 

ADVERTISEMENT. 

Official  newspapers,  see  "Newspaper*.** 

AFFIDAVITS. 

See  "Attachment,"  i  2. 

AGENCY. 

See  "Principal  and  Agent" 

AGREED  CASE. 

Submission  of  controversy  to  conrt,  see  "Snb- 
misaion  of  Controversy." 

AGREEMENT. 

See  "Contracts." 

ALIENATION. 

Of  affections,  see  "Husband  and  Wife,"  (  4. 
Suspension  of  power  of  alienation  of  property, 
see  "Perpetuities." 

ALIENS. 

Rij^ht  to  administer  estate  of  deceased  alien, 
see  "Executors  and  Administrators,"  {  1. 

ALIMONY. 

See  "Divorce,"  {  8. 

ALLOWANCE 

Eixtra  allowance  of  costs,  see  "OoeU,"  t  & 

ALTERATION. 

il  or  political  c 
nicipal  Corporations,"  {  1. 

AMBASSADORS  AND  CONSULS. 

Right  of  Italian  consul  general  to  administer 
estate  of  citizen  of  Italy,  see  "Bzecators  and 
Administrators."  {  1. 

AMENDMENT. 

See  "Judgment,"  {  8;    "Pleading,"  {  B. 
Adding  new  parties,  sea  "Parties,"  (  1. 

ANCILLARY  RECEIVERSHIP. 

See  "Corporations,"  t  8. 


Of  geographical  or  political  divisions,  see  "Mn- 
-  (5<  — 


ANIMALS. 

Carriage  of  live  stock,  see  "Carrlen,"  (  2. 

Evidence  in  an  action  for  injuries  received  by 
being  kicked  by  a  horse  held  sufficient  to  au- 
thorise the  submission  of  the  case  to  the  Jury. 
— Tolmie  V.  Standard  OU  Co.  (Sup.)  811. 

In  an  action  for  in^'uries  received  by  being 
kicked  by  a  horse,  evidence  that  a  horse  of  a 
similar  description  and  in  the  same  wagon  had 
previously  kicked  at  other  persons  held  admissi- 
ble to  show  that  it  was  the  horse  which  kicked 
plaintiff.— Tolmie  v.   Standard  OU   Co.   (Snp.) 

ANNEXATION. 

Of  territory  to  municipal  corporation,  see  "Ma- 
nicipal  Corporations,"  |  1. 

ANNULMENT. 

Of  marriage,  see  "Marriage." 

ANSWER. 

In  pleading,  see  "Pleading,"  t  8. 

APPEAL 

See  "Certiorari";  "New  Trial";  "Partition," 
{  1;   "Review." 

Assessment  of  taxes,  see  "Taxation,"  {  4. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," i  2. 

Costa,  see  "Costs,"  |  4. 

Review  of  criminal  prosecutions,  see  "Crimi- 
nal Law,"  I  7. 

8   1.    Dectalons  reviewable. 

An  appeal  does  not  lie  from  an  order  overrul- 
Intr  a  demurrer. — Clowes  v.  Berckmanns  (Sup.) 
340. 

Where  the  general  term  has  reversed  a  Judg- 
ment of  the  special  term,  and  sustained  a  de- 
fendant's demurrer,  and  ordered  judgment  for 
the  defendant,  if  plaintiff  fails  to  plead  over,  a 
judgment  for  the  defendant,  entered  on  plain- 
tiff's failure  to  plead  over,  is  in  effect  a  judg- 
ment of  the  special  term,  so  that  an  appeal  will 
lie  therefrom  to  the  appellate  division. — Abbey 
V.  Wheeler  (Sup.)  432. 

An  appeal  does  not  lie  from  an  interlocutory 
order  sustaining  or  overruling  a  demurrer. — 
Kley  V.  Higgins  (Sup.)  826. 

An  appeal  will  not  lie  to  the  supreme  court 
from  a  judgment  of  the  general  term  of  the 
city  court  of  New  York  affirming  an  interlocu- 
tory judgment,  without  directing  a  final  judg- 
ment, as  required  by  Code  Civ.  Proc.  $  3191. 
—Levy  V.  Metropolitan  St.  Ry.  Oo.  (Sup.)  973. 

I   2.     Right  of  revletr. 

Where  the  receivers  of  an  insolvent  corpora- 
tion accepted  and  used  money  paid  in  pursu- 
ance of  an  order  of  court  approving;  a  plan  for 
disposing  of  the  assets,  such  action  did  not 
operate  as  an  estoppel  to  prevent  an  appeal 
by  one  made  a  party  after  judgment  of  dissolu- 
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tlon.  —  People   ▼.   Anglo-American   Sarings  ft 
Loan  Ass'n  of  New  York  (Sup.)  1054. 

i  3.     Preaontation    «nd    rcaerratlon    In 
loirer  oonrt  of  (ronnda  of  rerlew. 

Where  an  objection  Uiat  plaintiff  had  waived 
a  fraud  which  was  the  basis  of  his  claim  was 
not  made  during  the  trial  of  a  certain  cause,  it 
would  not  be  considered  on  appeal.— Lawrence 
▼.  Freeman  (Sup.)  6. 

Where  no  exceptions  to  the  jonclusions  of 
the  trial  court  were  filed  by  the  appellants,  the 
review  by  the  appellate  division  is  limited  to 
the  exceptions  taken  by  them  during  the  trial. 
—Peterson  y.  Grover  (Sup.)  67. 

The  presence  in  the  record  of  incomplete  evi- 
dence of  a  material  fact  la  not  ground  for  re- 
versal, in  the  absence  of  a  motion  to  strike  it 
out— Hamel  v.  Brooklyn  Heights  R.  Co.  (Sup.) 
166. 

Where  no  exception  has  been  taken  to  the 
charge  of  the  trial  judge,  it  will  not  be  review- 
ed on  appeal.— Middleton  v.  Halter  (City  Ct. 
N.  Y.)  610. 

A  request  by  plaintiff  to  reverse  a  ludgment  in 
defendant's  favor  as  to  a  counterclaim  on  the 
ground  that  no  damage  was  proved  held  to 
come  too  late  on  appeal. — Blauner  v.  Williams 
Co.  (aty  Ct.  N.  Y.)  749. 

Where  evidence  is  excluded  on  general  objec- 
tion, the  ruling  will  be  upheld  if  any  ground 
in  fact  exists  for  its  exclusion.— Smith  v.  Mc- 
Klwee  (aty  GL  N.  Y.)  751. 

S  4.    Reqvlaitee    and    pvoeeedi»cs    tor 
transfer  of  eanse. 

Where  notice  of  the  entry  of  an  order  deny- 
ing a  new  trial  was  not  served  as  required 
by  Code  Civ.  Proc.  {  1351,  an  appeal  from  the 
order  will  not  be  dismissed  on  the  ground 
that  it  was  served  too  late.— Wunch  v.  Shank- 
land  (Sup.)  349. 

i  6.     Record  and  procccdlncs  not  in  re«« 
ord- 

Where  the  trial  court  decided  plaintiff  was 
entitled  to  recover  on  the  allegations  of  the 
complaint,  the  appellate  division  has  power  to 
review  the  decision,  though  there  were  no  prop- 
er exceptions.— Wunch  v.  Shankland  (Sup.)  349. 

Error  based  on  the  exclusion  of  a  document 
cannot  be  considered  on  appeal,  when  the  rec- 
ord fails  to  show  that  it  was  in  fact  offered  in 
evidence.— Culver  v.  Torrey  (Sup.)  919. 

Where  the  direction  of  a  verdict  is  absolute 
In  its  terms,  the  court,  after  the  trial  and  case 
settled,  cannot  render  a  decision  on  the  ver- 
dict, and  permit  a  party  to  file  exceptions 
thereto  and  have  the  case  resettled. — Murray 
T.  City  of  New  York  (Sup.)  959. 

Where  a  written  instrument,  offered  in  evi- 
dence as  tending  to  show  a  material  fact,  is  not 
in  the  record  on  appeal,  its  exclusion  will  not 
be  considered. — Agresta  v.  Hart  (Sup.)  1031. 

Code  Ov.  Proc.  8  3057,  has  no  application  to 
an  appeal  from  a  judgment  of  a  municipal  court, 
tendering  affidavits,  and  asking  an  order  for  a 
new  trial  on  the  ground  of  newly-discovered  evi- 
dence.—Tarder  T.  Bezozi  (Sup.)  1047. 


An  appeal  may  be  taken  on  exceptions  r.1''- 
ed  at  the  trial  to  the  admission  or  r^jec-ti-'a 
of  evidence  and  to  the  instructions. — ^Horuwiti 
V.  Jacobs  (aty  Ct.  N.  Y.)  746. 

t  6.     Review. 

Plaintiff,  requesting  the  modification  of  aa 
instruction,  cannot  thereafter  take  advanta;^ 
of  such  modification,  especially  where  no  ex- 
ception was  taken  thereto. — Regensbarg  ▼•  Ka»- 
sau  Electric  H.  Co.  (Sup.)  147. 

Where  the  trial  court  decided  plaintiff  was 
entitled  to  recover  on  the  allegations  of  the 
complaint,  an  appeal  from  an  order  refusine  i 
new  trial  was  sufficient  to  present  the  decisi-ja 
of  the  trial  court  for  review.— Wunch  t.  Shank- 
land  (Sup.)  349. 

Questions  whether  costs  of  a  prior  appeal 
were  properly  taxed,  or  the  executor  should  pcj 
the  costs,  held  not  raised  by  an  appeal  from  the 
judgment. — Bonton  v.  Welch  (Sup.)  407. 

A  verdict  in  favor  of  plaintiff  sbonld  not  be 
set  aside,  as  inconsistent  with  the  allegations 
of  the  complaint,  when  such  allegations  were 
not  strictly  followed  in  submitting  the  case  to 
the  jury  on  defendant's  requests. — Weigley  t. 
Kneeland  (Sup.)  657. 

An  appeal  will  not  lie  from  an  order  of  the 
general  term  vacating  an  order  of  reference.— 
Smith  V.  Oould  (Sup.)  954. 

Under  Code  (Sv.  Proc.  {  3191,  the  snpreme 
court  has  no  power  to  review  an  order  of  the 
general  term  of  the  city  court  of  New  York 
reversing  a  special  term  order  granting  leave  to 
discontinue  an  action  without  costs. — Petty  v. 
Metropolitan  St  Ry.  Co.  (Sup.)  1049. 

I  7.    —  Qneatlona  of  fact,  ▼•rdicta,  and 
flndinca. 

A  verdict  on  conflicting  evidence  in  manda- 
mus proceedings  by  an  ex-employ6  of  the  city 
to  compel  his  reinstatement  held  cqnclusive  on 
appeal.— People  v.  Feitner  (Sup.)  141. 

Where  there  is  evidence  sufficient  to  support 
the  finding  of  facts,  the  supreme  court  in  the 
appellate  division  will  review  the  case  on  basis 
of  the  correctness  of  the  same.— Young  v.  Gil- 
mour  (Sup.)  191. 

Findings  of  the  Jury  on  conflicting  evidence 
will  not  be  disturbed  on  appeal. — Cosselmon  v. 
Dunfee  (Sup.)  271. 

Where  questions  of  fact  are  put  in  issue  by 
the  pleadings  and  submitted  to  the  jury  under 
a  proper  charge,  and  no  exception  is  taken 
thereto,  the  determination  of  the  jury  will  not 
be  disturbed  by  the  appellate  division  of  the 
supreme  court  on  appeal.— Liberty  Wall-Paner 
Co.  v.  Stoner  Wall-Paper  Mfg.  Co.  (Sup.)  Am. 

Evidence  held  to  so  support  findings  of  fart 
that  a  certain  party  was  managing  agent  of 
a  foreign  corporation  that  such  findings  wnnlJ 
not  be  disturbed  on  appeal. — Perrine  v.  Ran- 
som Gas-Mach.  Co.  (Sup.)  698. 

Questions  involving  only  the  weight  of  evi- 
dence will  not  be  reviewed. — Hirtenstein  t. 
Farrell  (Sup.)  886. 

A  finding  of  fact  by  the  trial  court  on  con- 
flicting evidence  will  not  be  reviewed.— Rosen- 
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al  V.  Cohen  (Sup.)  898;  Tarder  t.  Ben»i 
up.)  1047. 

^^liere  there  is  evidence  to  aapport  the  find- 
ga  ot  fact,  they  will  not  he  reviewed  on  ap- 
«1. — Inge  V.  McCreery  (Snp.)  1052. 

"^^here  both  parties  request  the  conrt  to  di- 
<:t:  a  verdict,  tne  court  is  thereby  clothed  with 
le  functions  of  the  jury,  and  the  review  of  a 
L>rdict  rendered  under  such  direction  is  j(ov- 
-ncd  by  the  same  rules  as  apply  in  the  cases 
C  ordinary  verdicts. — Cypres  v.  Hanlenbeek 
Loasting  &  Milling  Co.  (City  Ct.  N.  T.)  650. 

8.     -^  Harmless  error. 

The  error  of  a  referee  appointed  in  a  partner- 
bip  accounting  in  determining  whether  there 
.-as  one  or  two  firms  held  harmless.— Kennett 
.   Hopkins  (Sup.)  18. 

In  an  action  for  a  servant's  negligence,  an 
Dstruction  that  testimony  as  to  servant's  gen- 
sral  reputation  for  competency  should  be  con- 
sidered only  as  showing  that  the  master  should 
lave  known  his  servant's  defect  did  not  cure 
;he  error  of  admitting  it.— McC!arthy  v.  Ritch 
Sup.)  129. 

Evidence  of 'the  rules  of  newspaper  forbid- 
ding employes  from  publishing  any  statement 
roUcoting  on  any  one  without  due  Investigation 
is  not  harmless  error,  when  there  is  no  instruc- 
tion limiting  the  application  of  such  evidence. 
—O'Brien  v.  Bennett  (Sup.)  208. 

In  a  suit  against  a  master  for  negligent  in- 
jui7  to  a  servant,  rejection  of  evidence  on  mat- 
ter in  aggravation  held  not  error,  where  the 
cause  of  action  fell  for  insufficiency  o(  the  com- 
plaint.—Larssen  V.  Delaware,  L.  &  W.  R.  Co. 
<Siip.)  3o2. 

Where  the  witness  testified  that  her  pay  ceas- 
ed because  her  sister  employed  a  servant  to 
do  the  work  formerly  performed  by  plaintiff, 
the  excluaien  of  an  answer  of  the  witness  that 
the  pay  did  not  cease  because,  of  her  injury 
held  harmless.— Collins  v.  Union  Ry.  Co.  (Sup.) 
667. 

Under  Code  Civ.  Proc.  {  3063,  the  appellate 
court,  on  an  appeal  from  a  justice  court,  will 
disregard  the  error,  if  any,  of  setting  aside  a 
verdict  on  rendition,  where  the  same  was  ren- 
dered in  disregard  of  the  justice's  instructions 
and  against  the  weight  of  the  evidence.— H.  B, 
Bcharmann  &  Song  v.  Bard  (Sup.)  1033. 

The  giving  of  a  requested  instruction  as  to 
the  sufficiency  of  a  white  light  in  a  suit  against 
a  city  for  injury  to  a  person  falling  at  night 
into  an  unguarded  ditch  in  the  street  held 
harmless  error. — Blakeslee  v.  City  of  Geneva 
(Sup.)  112>. 

I  9.    ^—  Subsequent  appeals. 

Where  an  appeal  from  an  order  denying  a 
rehearing  presented  no  questions  except  such 
as  the  appeal  from  the  judgment  presented, 
which  was  affirmed,  the  order  will  be  affirmed. 
— Kenoett  v.  Hopkins  (Sup.)  18. 

Where  a  judgment  was  reversed  on  the  evi- 
dence of  a  certain  witness,  and  in  a  subsequent 
appeal  the  testimony  contradicting  such  wit- 
ness was  much  stronger,  the  court,  on  subse- 
quent appeal,   was  not  bound  by  the  former 


decision.— Douglass  v.  Northern  Cent.  By.  Co. 
(Sup.)  370. 

Where  the  writing  between  the  parties  were 
construed,  and  their  rights  determined  on  a 
former  appeal,  such  construction  and  deter- 
mination Decame  the  law  of  the  case,  binding 
on  the  trial  court,  and  should  be  followed  on 
the  second  appeal.— Weigley  v.  Kneelnnd 
(Sup.)  657. 

On  appeal  in  an  action  to  recover  property 
seized  on  execution,  decision  on  prior  appeal  as 
to  sufficiency  of  the  judgment  held  conclusive. — 
Wild  V.  Porter  (Sup.)  839. 

i  10.  Dotermlnatloii  and   disposition   of 
oanse. 

Where  no  objection  was  made  to  the  court  re- 
serving its  decision  on  a  motion  to  dismiss  the 
complaint  until  after  a  general  verdict  on  the 
issues,  the  appellate  division  on  appeal  may 
direct  judgment  thereon  for  the  party  entitled 
under  Code  Civ.  Proc.  {  1187.— NiemoUer  v. 
Duncombe  (Sup.)  88. 

Where  a  verdict  included  a  sum  for  which 
defendant  was  not  liable,  and  there  was  also 
error  in  the  construction  of  a  contract  be- 
tween the  parties,  the  court  on  appeal  will  not 
render  judgment  for  the  proper  amount,  but 
will  reverse  the  case. — Russell  v.  National  Ex- 
hibition Co.  (Sup.)  732. 

Decision  of  appellate  division  reviewed,  and 
held,  on  second  trial,  to  determine  that  the 
case  presented  no  ground  for  equitable  relief. 
—St.  Regis  Paper  Co.  v.  Santa  Clara  Lumber 
Co.  (Sup.)  904. 

Where  newly-discovered  evidence  would  not 
have  altered  the  result,  and  no  satisfactory  rea- 
son was  offered  why  it  was  not  produced  on 
the  trial,  the  court,  on  appeal,  would  not  seek 
authority  to  grant  a  new  trial  therefor. — Xar- 
der  V.  Bezod  (Sup.)  1047. 

APPOINTMENT. 

Of  execntor  or  administrator,  see  "Bxecutora 

and  Administrators,"  {  1. 
Of  receiver,  see  "Receivers,"  |  L 
Of  trustee,  see  "Trusts,"  {  3. 

ARBITRATION  AND  AWARD. 

See  "Reference." 

ARMY  AND  NAVY. 

Preference  ot  veterans  in  public  aerriee,  ••• 
"Municipal  Corporations,"  {  2. 

ARREST. 

Illegal  arrest,  see  "False  Imprisonment.'* 

{   1.    On  criminal  ebarges. 

Under  Code  Or.  Proc.  S  177,  a  police  officer 
cannot  arrest  a  defaulting  cashier  of  a  nation- 
al bank  without  a  warrant;  the  offense  being 
a  misdemeanor  under  Rev.  St.  U.  S.  §  5200.— 
Westbrook  v.  New  York  Sun  Ass'n  (Sup.)  266. 
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ASSESSMENT. 

Of  compensation  for  property  taken  tor  public 

nse,  see  "Bminent  Domain,  {  2. 
Of  damages,  see  "Damagea,"  {  8. 
Of  tax,  sec  "Taxation."  U  3,  4. 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  "Assignments  for 
Benefit  of  Creditor*." 

Fraud  aa  to  creditors,  see  "Fraudulent  ConTey- 
aacea." 

Insurance  policy,  see  "Insurance,"  t  7. 

Liquor  tax  certificate,  see  "latoxicating  Liq- 
uors," t  2. 

Of  judgment  after  payment,  see  "Judgment," 

I  1.     Beqniaitas  Bad  ▼mUdlty. 

A  parol  assignment  of  a  written  contract  to 
purchase  a  certain  quantity  of  wall  [Miper  Aeld 
Talid,  where  the  assignee  took  possession  of 
the  contract  and  a  written  assignment  was  in- 
dorsed thereon  a  few  days  before  the  trial.— 
Liberty  Wall-Paper  Co.  t.  Stoner  Wall-Paper 
Hfg.  Co.  (Sup.)  355. 

An  agreement  by  defendant  to  pay  plaintiff 
oae-fourth  of  all  the  money  defendant  should 
earn  from  the  date  of  the  agreement  until  plain- 
tiff should  marry  again  was  not  an  equitable 
assignment  of  one-fourth  of  defendant's  future 
income.— Ketling  v.  Netting  (Sup.)  9S4. 

i  2.     Aetloas. 

In  an  action  on  contract,  where  defendant  set 
up  a  counterclaim  founded  on  the  parol  assign- 
ment of  a  certain  contract,  Keld  error  to  have 
dismissed  the  counterclaim  on  plaintiff's  mo- 
tion; the  questions  of  the  assignment  of  the 
contract  and  plaintiff's  assent  thereto  being  in 
Issue.- Liberbr  Wall-Paper  Co.  ▼.  Stoner  Wall- 
Paper  Mfg.  0».  (Sup.)  355. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  "Bankmptcy,"  (  1. 

{   1.    Requisites  and  ▼alldlty. 

Under  Laws  1887,  c.  503,  a  member  of  a 
partnership  which  had  assigned  for  creditors,  in 
making  an  individunl  assignment,  might,  after 
preferring  a  partnership  creditor  to  the  amount 
of  one-third  of  the  estate,  direct  a  pro  rata  dis- 
tribution of  the  balance. — In  re  Daucliy  (Sup.) 
827. 

I  2.     Awpolntaaeait,      qnallfleatloa,      aad 
tenure  of  assignee  or  tmsteo. 

Evidence  held  insufficient  to  justify  the  re- 
moval of  an  assignee  for  the  benefit  of  credit- 
ors.—Markell  T.  SU  (Sup.)  537. 

i  3.     Administration  of  aasicnod  estate. 

Judgment  creditors  held  entitled  to  have  a 
judgment  against  the  assignee  of  their  debtor 
Bet  aside,'  where  it  depletes  the  trust  fund  to 
the  benefit  of  the  assignee,  though  there  was 
DO  fraud  shown  or  fraudulent  intent. — Markell 
T.  Hill  (Sup.)  637. 


{  4.    Ri^lits  and  remedies  of    ereditan 

An  assignee  for  creditors  may  either  coa.- 
promise  a  claim  or  in  an  action  thereon  adnc 
•Qch  facts  as  he  knows  to  be  correct. — ^HarkES 
▼.  Hill  (Sup.)  537. 

A  judgment  'creditor  may  sue  to  set  aside  > 
fraudulent  judgment,  where  the  general  is- 
signee  for  creditors  refuses  to  sue  or  is  a  pal? 
to  the  fraud.— Markell  v.  HiU  (Sup.)  537. 

A  creditor  may  file  a  claim  with  the  aasigim 
after  distribution  and  before  final  decree.— It 
re  Bowlby  (Sup.)  783. 

Claim  for  taxes  against  assigned  estate,  not 
presented  until  after  motion  to  confirm  accoois 
of  assignee,  postponed  in  payment  to   tliat  of  | 
costs  and  expenses.- In  re  Bowlby  (Sap.)  783. 

{  5.     AeeonntinK,    settlement,    m»A    dis- 
charge of  assignee. 

In  eonnties  of  New  York  and  Kings  conimi»- 
sion  of  assignee's  auctioneer  keld  not  limited  tt 
2^  per  cent— In  re  Bowlby  (Sup.)  783. 

Assignee  held  entitled  to  clerk  hire  for  in- 
ventorying and  assorting  goods.— In  re  Bovlhr 
(Sup.)  783. 

Assignee  cannot  employ  attorneys  in  matters 
requiring  only  business  judgment. — ^In  re  Bowl- 
by (SupO  7^. 

The  assignee  is  entitled  to  the  costs  of  pub- 
lishing the  citation  to  creditors.— In  re  Bowlby 
(Sup.)  783. 

The  court,  on  motion  to  confirm  report  of  ref- 
eree on  accounting  by  assignee,  can  tax  co!ts 
and  disbursements  de  novo.— In  re  Bowlhy 
(Sup.)  783. 

ASSOCIATIONS. 

See  "Building  and  Loan  Associations":  "Ex- 
changes"; '^Joint  Stock  (Companies";  "Trade 
Unions." 

ASSUMPSIT.  ACTION  OF. 

See  "Money  Received." 

ASSUMPTION. 

Of  risk  by  employe,  see  "Master  and  Semnt," 
J2. 

ATTACHMENT. 

See  "Execution." 

I   I.     Hatare  and  grounds. 

Under  Code  Civ.  Proc.  |g  635,  S343,  the  plain- 
tiffs in  an  action  for  the  death  of  her  intestate 
through  defendant's  negligence  held  not  enti- 
tled to  a  warrant  of  attaclunent.— James  t. 
Signell  (Sup.)  680. 

{  2.     Proeeedlngs  to  proonre. 

An  affidavit  for  attachment,  based  on  per- 
sonal knowledge  of  plaintiff,  which  failed  to 
allege  the  facts  showing  plaintiff's  knowled^ 
held  not  to  warrant  the  issuance  of  a  writ- 
James  V.  SigneU  (Sup.)  680. 

Where  an  affidavit  for  the  attachment  of  the 
property  of  a  nonresident  does  not  set  out  the 
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'acts  on  which  plaintiff's  claim  tor  damageg 
vaa  based,  the  order  granting  the  writ  must 
>e  -vacated.— James  t.  Signell  (9np.)  680. 

A-fiadavit  to  support  attachment,  under  Code 
Sv.  Proc.  8  636,  subd.  1,  held  insufficient  where 
t  does  not  show  that  the  amount  claimed  is 
twing  to  plaintifE  in  attachment— Mclioughlin 
r.  Nangle  (Sup.)  871. 

I    3.     Jt»rj,   llem,   aad   evstody   and   dls- 
poaltion  of  property. 

A.  suit  by  an  assignee  ot  a  defendant  in  at- 
:achment  against  the  sheriff  for  detaining  de- 
fendant's goods  nnder  the  levy  held  an  elec- 
ion  to  hold  the  attachment  and  levy  valid.— 
^larz  V.  Ciancimino  (Sup.)  672. 

Where  an  attachment  was  levied  on  defend- 
uit's  property,  his  assignee  is  entitled  Co  file 
I  motion  to  vacate  the  levy. — Marx  v.  Qand- 
mino  (Sup.)  672. 

ATTORNEY  AND  CLIENT. 

i;ity   attorney,   see   "Municipal   Corporations," 

S  2. 
Confidential  communications  between  attorney 

and  client,  see  "Witnesses,"  i  1. 

i    1.    The  oAee  of  attorney. 

Where  a  disbarment  proceeding  is  based  npon 
iubornation  of  perjury,  by  which  a  judgment 
is  obtained,  testimony  of  the  witness  alleged  to 
tiave  been  suborned,  taken  before  a  former  ref- 
eree in  an  action  to  set  aside  the  judgment  so 
i>rocured,  is  admissible  in  the  disbarment  pro- 
ceeding after  a  large  part  of  such  evidence  is 
offered  upon  the  cross-examination. — Metropol- 
itan St.  By.  Co.  V.  Oppenheim  (Sup.)  524. 

Evidence  of  subornation  of  perjury  by  an 
attorney  ?teld  sufficient  to  warrant  his  disbar- 
ment.—Metropolitan  St  Ry.  (3o.  V.  Oppenheim 
Sup.)  524. 

Facts  Jield  to  show  that  an  attorney  was 
guilty  of  professional  misconduct  warranting 
reprimand.— In  re  Reifschneider  (Sup.)  106D. 

(   2.     Retainer  and  avthority. 

Evidence  that  counsel  for  one  of  the  parties 
ittempted  to  induce  a  witness  to  testify  falsely 
:s  incompetent,  where  there  is  nothing  to  'show 
:hat  the  party  was  himself  connected  with 
the  attempt. — ^Hamel  v.  Brooklyn  Heights  R. 
::o.  (Sup.)  166. 

Where  a  court  enters  an  order  for  the  sub- 
stitution of  attorneys,  it  may  order  a  refer- 
ence to  determine  the  compensation  due,  the 
payment  of  which  is  a  condition  of  granting 
;be  substitution. — In  re  Jerome  Ave.  (Sup.)  413; 
Uynes  v.  Hawes,  Id. 

A  reference  to  determine  the  compensation 
liie  attorneys  on  an  order  of  substitution  held 
Qot  to  give  the  referee  jurisdiction  to  disregard 
the  contract  under  which  the  attorneys  were 
employed  and  find  on  a  quantum  meruit. — In 
re  Jerome  Ave.  (Sup.)  413;  Hynes  v.  Hawes, 
Id. 

An  agent's  act  in  sending  process  served  on 
h\»  principal  to  attorneys  for  such  action  as 
they   may   deem  necessary   amounts   to  a  re- 


teiner  of  snch  attorneys  for  the  principal.— 
TopUt»  V.  Meyer  (Sup.)  849. 

{  8.     ]>vtles  and  liabilities  of  attorney 
to  client. 

Where,  in  an  action  to  recover  money  law- 
fully received  by  an  attorney,  plaintiff  presents 
no  proof  of  any  demand  made,  he  is  properly 
nonsgited.— Banner  v.  D'Auby  (Sup.)  8B1. 

f  4.     Compensation   and   lien    of   attor- 
ney. 

Where  attorneys  were  retained  by  the  trustee 
of  a  New  Jersey  estate  to  recover  trust  bonds 
wrongfully  hypothecated -in  New  York,  it  was 
proper  that  the  lien  for  their  services  be  as- 
certained and  declared  in  the  latter  state.— In 
re  King  (Sup.)  399. 

Under  Code  Qv.  Proc.  {  66,  attorneys  held 
entitled  to  a  lien  for  their  services  on  tmst 
funds  belonging  to  an  estate  collected  from  a 
defaulting  trustee  ot  the  estate.— In  re  King 
(Sup.)  309. 

An  attorney  held  not  entitled  to  proceed  with 
a  will  contest,  for  the  purpose  of  protecting 
his  lien,  after  his  clients  have  settled  with  ot 
without  his  consent— In  re  Evans'  Will  (Sup.) 
4o2. 

An  attorney  in  a  will  contest  held  not  enti- 
tled to  file  objections  on  his  own  behalf  to  the 
probate  of  the  will,  to  protect  his  security  for 
fees,  after  a  compromise  by  his  clients.— In  re 
Bvans'  Will  (Sur.)  4J>7. 

AHORNEY  GENERAL. 

Right  ot  attorney  general  to  appear  as  party 
to  snit  to  construe  will  containing  bequests 
to  charitable  institutions,  see  "Charities/'  {  1. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent"  <  1- 
Of  attorney,  see  "Attorney  and  Client,''  i  2. 

AWARD. 

In  condemnation  proceedings,  see  "Eminent  Do- 
main," i  2. 

BAILMENT. 

See  "Banks  and  Banking,"  t  1;    "Oarriers." 

BANKRUPTCY. 

See  "Assignments  tor  Benefit  ot  CSreditoTS." 

{    1.    Assignment,     administration,     and 
dlstrlbntion  of  bankrupt's  estate. 

Where  defendant  had  knowledge  that  a  firm 
was  on  the  verge  of  insolvency,  the  payment 
of  his  claim  in  full  by  mortgaging  the  firm's 
property  to  defendant's  brother-in-law,  to 
whom  immediate  possession  was  given.  Tifld 
an  unlawful  preference  in  violation  of  Bankr. 
Act  189S.  «  60,  subd.  "b."— Crittenden  v.  Bar- 
ton (Sup.)  559. 

Bankruptcy  proceedings  held  to  show  inmA- 
vency  of  bankrupts  at  the  time  when  judgment 


Digitized  by 


Google 


1160 


69  NEW  YORK  SUPPLEMENT 
and  in  New  Tork  StaU  Baportw 


•Kaiziat  them   waa  mifl«red.— Leror  t.   Seitm 
(Sup.)  967. 

Trustee  in  bankrnptcjr  held  entitled  to  ane  to 
set  aside  Told  Judgment,  recovered  four  months 
before  adjudication  of  other  property,  which 
has  been  sold  and  proceeds  distributed. — Leror 
T.  Seiter  (Sup.)  987. 

A  trustee  In  bankruptcy  mast  ahow,  where 
Judgment  is  recovered  within  fonr  months  of 
adjudication  in  bankruptcy,  that  the  bankrupt's 
property  would  not  at  a  fair  valuation  be  able 
to  pay  the  debts.— Levor  v.  Seiter  (Sup.)  987. 

I  S.    Bicltts,  xemodlea,  and  dlaeluwsw  vt 
bankrapt. 

Where  a  depositor  snea  a  banker,  who  has 
obtained  a  discharge  in  bankruptcy,  to  recover 
moneys  deposited  prior  to  the  assignment,  the 
burden  of  proving  fraud  is  on  the  plaintiff. — 
Culver  V.  Torrey  (Sup.)  919. 

Where  a  depositor  sued  a  banker,  who  had 
obtained  a  discharge  in  bankruptcy,  to  recover 
a  deposit  made  prior  to  the  assignment,  held, 
that  it  was  not  error  to  exclude  the  trustee's 
report,  filed  with  a  referee  in  bankruptcy,  of- 
fered by  plaintiff  on  the  issue  of  fraud. — Oulver 
T.  Torrey  (Sup.)  919. 

Evidence  in  a  suit  by  a  depositor  against  a 
banker,  who  had  obtained  a  discharge  in  bank- 
ruptcy, to  recover  a  deposit  made  prior  to  the 
assignment,  held  insufGcient  to  establish  fraud. 
—Culver  V.  Torrey  (Sup.)  919. 

BANKS  AND  BANKING. 

I  1.     Fnmotlona  and  dealinca. 

The  direction  of  a  verdict  at  the  close  of 
plaintiff's  evidence  in  an  action  by  deceased's 
executor  to  recover  a  bank  deposit  in  the  joint 
names  of  the  deceased  and  defendant  Aela  er- 
roneous.—Wood  T.  ZomstorfC  (Sup.)  241. 

BENEFICIAL  ASSOCIATIONS. 

Building  or  loan  associations,  see  "Building  and 
Loan  Associations." 

Mutual  benefit  insurance  associationa,  aee  "In- 
surance," S  9. 


BENEFITS. 

18  waiver  of  rigt 

BEQUESTS. 


Acceptance  of,  as  waiver  of  right  to  appeal,  aee 
"Appeal."  I  2. 


See  "Wills." 


BEST  AND  SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  {  6. 


See  "Gaming.' 


BETTING. 
BICYCLES. 


Bicycle  path  on  highway  as  additional  servi- 
tude, see  "Eminent  Domain,"  {  1. 


BILL  OF  DISCOVERY. 

Bee  "DlMMvery,"  ^  1. 


See 


BILL  OF  LADING. 

"Carriers,"  {  1. 


BILL  OF  PARTICULARS.  ' 

See  'Tleadlng,"  t  Q. 

BILLS  AND  NOTES. 

{   1.    Requisites  and  Yalldlty. 

An  exchange  of  notes  creates  a  good  con^i- 
eration  for  &e  undertaking  of  each. — Mntoil 
Loan  Ass'n  v.  Brandt  (City  Ot  N.  Y.)  652. 

I  2.     Conatraotlon  and  operatiom. 

A  note  payable  one  year  after  the  maker's 
death  draws  interest  from  the  expiration  of  one 
year  from  his  death. — Randall  ▼.  Oraut  (Sep.) 

The  right  to  sne  on  a  note  payable  one  year 
after  the  maker's  death  does  not  accrue  nf.il 
one  year  after  his  death. — Randall  v.  Gtact 
(Sap.)  221. 

(  3.     NeKotlability  and  tranafer. 

An  indorsement  held  based  on  a  safflcient  cos- 
wderation.— J.  H.  Mohlman  Oo.  t.  McKaia 
(Sup.)  1040. 

(  4.    Presentment,  demand,  notioe,  and 
protest. 

Notice  of  protest  A«Zd  sufficient.— J.  H.  Mohl- 
man Co.  V.  McKane  (Sup.)  1016. 

i    5.     Actions. 

Frequent  recognition  of  a  note  drawn  by  th« 
maker  himself  as  a  valid  obligation  constitnt  « 
a  sufficient  admission  of  indebtedness  to  jnstif.r 
a  finding  that  there  was  a  consideration. — Riia- 
dall  V.  Grant  (Sup.)  221. 

In  an  action  on  a  note,  an  averment  that  the 
note  was  drawn  held  to  Include  the  idea  of  de- 
livery.— Ginsbnrg  v.  Von  Seggem  (Sop.)  75S. 

Where  a  note  is  given  as  the  purchase  prioe 
of  a  claim  against  a  bankrupt,  warranted  to  tie 
a  subsisting  claim,  an  accommodation  indor-^or 
on  the  note  cannot  defend  an  action  tberc^'n 
on  the  ground  of  a  breach  of  such  wamirtf, 
resulting  in  a  failure  of  consideration. — ^Fleic- 
mann  v.  Ashley  (Sup.)  1099. 

Evidence  that  a  check  signed  with  defend- 
ant's name  was  made  by  defendant,  and  nero- 
tiated  to  plaintiff  In  due  coarse,  held  suffiriput 
to  require  denial  of  defendant's  motion  for  di- 
rection of  verdict.  —  Cypres  v.  Haulenbeek 
Roasting  &  Milling  Oo.  <aty  «.  N.  Y.)  65a 

An  accommodation  note  made  to  the  maker's 
order  having  had  -a  legal  inception  before  dis- 
count by  party  accommodatedj  the  considera- 
tion on  its  transfer  cannot  be  inquired  into  by 
the  maker  in  an  action  thereon. — Mutual  Loan 
Ass'n  V.  Brandt  (CSty  OL  N.  Y.)  652. 

BONA  FIDE  PURCHASERS. 

Of  land,  see  "Vendor  and  Purchaser,"  |  L 
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BONDS. 

tee    "Costs,"  t  2;    "Sheriffs  and  Constables." 

f  1. 
lunicipal  bonds,  see  "Municipal  Corporations," 

i  7. 
tureties  on  bonds,  see  "Prindpal  and  Surety." 

BOUNDARIES. 

lee  "Mnnidpal  Corporatioaa,"  (  1. 

X.     ETldenoe,    ssoertaiiuiieiit.    Mid   es- 
tabllslimejit. 

Evidence  of  the  maintenance  ot  a  boundary 
eace  for  45  years  held  to  justify  a  finding 
hat  the  boundary  was  located  by  the  mutual 
.ct  of  tbe  parties.— Bell  v.  Hayes  (Sup.)  888. 

The  vord  "strand,"  used  as  a  boundary  in  a 
leed,  held  to  authorize  the  admission  of  evi- 
lence  of  a  practical  location  by  the  parties.— 
Sell  y.  Hayes  (Sup.)  888. 

BREACH. 

>f  contract,  see  "Contracts,"  ^  8. 

BRIDGES. 

1.      Recnl^tion  apd  use  tor  travel. 

Where  an  approach  to  a  turnpike  bridge  was 
;S  feet  long,  25  feet  wide  at  tbe  beginning,  and 
S  feet  wide  at  the  end,  at  which  point  it  was 
I  little  over  10  feet  high,  the  question  ofthe 
:oiupany's  negligence  in  not  providing  railings 
ras  for  the  jury.— 'Fox  t.  Union  Turnpike  Co. 
Sup.)  551. 

■Where  plaintiff's  driver  was  experienced  and 
be  horse  gentle,  and  she  was  injured,  after  9 
I'clock  in  the  evening,  while  attempting  to 
Irive  over  the  approach  of  a  bridge,  which  was 
let-vreen  18  and  25  feet  wide,  and  without  rail- 
aga,  the  question  of  contributor^  negligence 
vas  for  the  jury.— Fox  t.  Union  Turnpike  Co. 
Sup.)  651. 

BROKERS. 

I.     CompenaBtlon  and  lien. 

Where  a  correspondence  showed  that  a  brok- 
er was  merely  seeking  a.  vendor  for  an  intend- 
ng  purchaser,  the  broker  was  not  entitled  to 
louimissions  from  the  vendor. — Curry  t.  Terry 
Sup.)  932. 

A  broker  held  not  entitled  to  recover  compen- 
lation  for  procuring  a  loan  for  defendant  nn- 
ler  instructions  of  his  agent. — Catling  t. 
denke  (Sup.)  972. 

A  broker,  introducing  to  his  principal  a  cns- 
omer  who  fails  to  comply  with  the  condition 
ini>osed  by  the  principal,  held  not  <>ntitlpd  to 
^mmissions. — Inge  v.  McCreery  (Sup.)  1052 

3UILDING  AND  LOAN  ASSOCIATIONS. 

A  finding  of  tbe  jury  that  the  defendant  as- 
lociation  had  on  hand  at  the  commencement  of 
)lnintiff's  action  a  sufficient  sum  to  pay  plain- 
:i£f's  withdrawal  held  contrary  to  the  evidence. 


— Teator  t.  New  York  Mut.  Savings  &  Loan 
Ass'n  (Sup.)  261. 

The  fact  that  the  general  manager  of  a  build- 
ing and  loan  association  had  paid  more  tlian 
the  amount  limited  by  the  by-laws  on  withdraw- 
al shares  held  not  sufiicient  to  show  that  the 
company  had  on  hand  a  sufficient  amount  to 
pay  plaintiff's  withdrawal. —Teator  t.  New 
York  Mut.  Savings  &  Loan  Ass'n  (Sup.)  261. 

Building  association  held  not  entitled  to  en- 
force against  a  borrower  such  a  contract  as 
contemplated  by  its  articles;  it  appearing  that 
the  borrower  bad  not  understood  his  contract 
to  be  such,  owing  to  statements  of  his  certifi- 
cate of  shares  and  defendant's  prospectus.— 
People's  Building,  Loan  &  Savins  Ass'n  t. 
Plats  (Sup.)  588. 

Arrangement  whereby  assets  of  an  insolvent 
building  and  loan  association  were  to  be  trans- 
ferred to  another  corporation,  and  stock  in  such 
corporation  taken  in  exchange  for  stock  in  the 
insolvent  association,  held  improperly  author- 
ized by  the  court.— People  v.  Anglo-American 
Savings  &  Loan  Ass'n  of  New  York  (Snp.) 
1054. 

BURDEN  OF  PROOF. 

In  civil  actions,  see  "Evidence,"  {  3. 

BURGLARY. 

I  1.     Offenses,  and  responclblllty  there- 
for. 

Defendants  held  properly  committed  for  trial 
for  a  misdemeanor,  under  Pen.  Code,  {  506. — 
In  re  Corcoran  (Sup.)  569. 

BY-LAWS. 

Of  corporations  In  general,  see  "Corporations," 

CALENDARS. 

Of  causes  for  trial,  see  "Trial,"  (  1. 

CANCELLATION  OF  INSTRUMENTS. 

Setting    aside    fraudulent    conveyances,    see 
"Fraudulent  Conveyances,"  {  2. 

CANVASS  OF  VOTES. 

See  "Elections,"  { 1. 

CARRIERS. 

{  1.     Carriage  of  goods. 

The  purchaser  of  a  bill  of  lading  after  the 
goods  have  been  delivered  on  the  order  of  the 
consignee  held  not  entitled  to  maintain  conver- 
sion against  the  carrier.— National  Commer- 
cial Bank  v.  Lackawanna  Transp.  Co.  (Sup.) 
3!Xi. 

Plaintiff  lield  not  bound  by  a  limitation  of 
liability  contained  in  a  receipt  given  by  an  ex- 
press company  for  a  trank  check. — Walker  t. 
Piatt  (Sup.)  943. 
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f  2.    CMFTlas*  of  Ut«  ctopk. 

Carrier  Aeld liable  for  ininries  to  dog,  caoaed 
hy  failure  to  ship  the  same  on  a  certain  train, 
aa  contracted  for. — Harrison  ▼.  Weir  (Sap.) 
957. 

Wliere  a  common  carrier  agreed  to  ship  dogs 
on  a  particular  train,  and  one  of  tliem  died 
from  ezcessiTe  confinement  occasioned  by  ship- 
ment on  an  earlier  train,  the  carrier  was  liable 
for  the  loss.— Harrison  ▼.  Weir  (Sup.)  957. 

{  3.     Carriage  of  passensers* 

A  motorman  Aeld  not  required  to  use  the 
highest  degree  of  care  to  ayoid  a  collision 
whereb7  a  passenger  is  injured. — Begensborg  v. 
Nassau  Electric  H.  Oo.  (Sup.)  147. 

In  an  action  against  a  street  railroad  for  in- 
juries received  in  a  collision,  an  instruction  that 
the  motorman  was  obliged  to  exercise  a  high 
degree  of  care  was  properly  given. — Regena- 
bnrg  V.  Nassau  Electric  R.  Co.  (Sup.)  147. 

Evidence  adduced  by  a  street-railroad  coKt- 
pany  held  inaofUcient  to  overcome  the  presump- 
tion of  negligence  arising  from  the  happening 
of  an  accident  causing  injuries  to  a  passenger. 
—Smith  V.  Metropolitan  St.  Ky.  Oo.  (Sup.)  176. 

Evidence  in  a  suit  against  a  street-railway 
company  for  injury  to  a  passenger  lield  to  es- 
tablish contributory  negligence.  —  Caasio  v. 
Brooklyn  Heights  R.  0>.  (Sup.)  208. 

Husband  Tteld  entitled  to  recover  for  loss  of 
his  wife's  earnings  and  for  medicai  expenses 
in  an  action  against  a  carrier  for  injnnes  to 
the  wife  caused  by  premature  starting  of  car. 
—Robinson  T.  Metropolitan  St  Ry.  (%.  (Bop.) 

In  an  action  for  injnriea  to  a  passenger  by 
being  thrown  from  a  moving  street  car  by  the 
gripman,  a  judgment  for  defendant  was  held 
erroneous. — ^Hart  ▼.  Metropolitan  St.  Ry.  Co. 
(Sup.)  BOB. 

In  an  action  for  injuries  to  a  passenger  by 
being  thrown  from  a  moving  street  car  by  the 
gripman,  plaintifTs  act  in  boarding  the  car 
while  in  motion  was  not  contributory  negli- 
gence.—Hart  V.  Metropolitan  SL  Ry.  Oo.  (Sup.) 

A  street-railway  company  is  not  liable  for 
ejecting  a  person  who  presents  a  transfer  tick- 
et from  a  connecting  road,  which  was  not  ac- 
ceptable under  the  reasonable  roles  of  the  com- 
pany, where  a  mistake  in  issuing  the  same  was 
made  by  an  employs  of  the  connecting  road. 
—.Jacobs  V.  Third  Ave.  R.  Oo.  (Sup.)  981. 

EH-idence  of  negligence  of  street-railway  com- 
pany lield  not  sufficient  to  entitle  plaintiff  in 
personal  injury  suit  to  have  his  case  submitted 
to  the  jury.- Ebling  v.  Second  Ave.  R.  Co. 
(Sap.)  1102. 

Where  complaint  alleged  plaintiff's  injuries 
to  have  been  sustained  by  the  defendant's  negli- 
gence, evidence  on  the  part  of  plaintiff  that  he 
was  thrown  from  the  car  by  malice  of  the 
conductor  held  not  open  to  objection. — Block  v. 
Third  Ave.  R.  Co.   (Smp.)  1107. 

Though  an  assault  consisted  simply  of  lay- 
ing of  hands  on  the  p^son  assaulted  in  ejecting 
him  from  a  street  car,  the  jury  could  award 


compensatory  '^^'»'^e^H  for  the  hmnniatioo  tai 
injured  feelings  caused  thereby.  —  Obnhm  '. 
Metropolitan  St.  Ry.  Oo.  (aty  (X  N.  Y.)  653 

A  verdict  of  $250  as  compensation  for  bc-i- 
nilar  and  injury  to  feelinga,  received  tbroncit  i 
tedinical  assault  committed  in  ejecdng  a  jcr 
SOB  from  a  street  car,  held  excesaiTe. — ConI":  i. 
Metropolitan  St  Ry.  C!o.  (Gty  Ct.  K.  TO  CJX 

CASE  ON  APPEAL. 

Making  and  settlement,  see  "Appeal,"  i  & 

CAUSE  OF  ACTION. 

8m  "Action";  "Attachment,"  i  t. 

CERTIORARI. 

Incident  to  habeas  oorpoa,  aee  **fTihwn  Ox- 
pus/^  J  2. 

f    1.    Katue  aad  grovnAm. 

Where  the  mayor  of  a  city  remoTea  a  admi 
commissioner  by  an  order,  "for  the  good  of  tl;* 
schools,"  withont  charges  or  hearing,  the  r- 
moval  does  not  include  a  jndicial  detemJsa- 
tion;  and  the  right  of  the  mayor  to  remoT* 
such  officer  cannot  be  reviewed  bj  c^-tiotmn.— 
People  V.  Conway  (Snp.)  837. 


See  "Equity." 


CHANCERY. 


CHANGE  OF  VENUE. 

Of  dvil  action,  see  "Venue,"  i  1. 

CHARGE. 

Of  legacies  on  property  by  will,  aee 
To  jury  In  dvil  actions,  see  "Trial,"  f  4. 


"WUh." 


CHARITIES. 

Exemption  of  legacy  from  taxation.  •••  **Ikx- 
atlon,"  {  ». 

{  1.     Constraotioa^  adBslalatawti**,  aa< 
enfo*oeiBe]i.t. 

A  charitable  medical  institution  ia  not  liah ' 
for  the  negligence  of  its  surgeon  in  operacicc 
on  a  patient  gratuitously,  where  it  exerri«^i 
due  care  in  his  selection.— Goliins  t.  New  T»H 
Post-Oraduate  Medical  School  &  Hosp:u- 
(Sup.)  106. 

A  medical  institution,  endowed  aa  a  cbarM 
ble  organization,  heid  not  liable  tor  tlie  »£■•- 
gence  of  its  surgeon  because  it  charges  tn» 
from  patients  who  are  able  to  pay. — Goliins  t 
New  York  Post-Graduate  Medical  Sdiool  * 
Hospital  (Sup.)  106. 

Attorney  general  held  a  proper  party  to  a  r^ 
ceeding  to  construe  a  will,  under  sections  1.  - 
c.  701,  Laws  1893.  proriding  that  the  atton:^ 
general  shall  represent  benraciaries  in  beqa^o 
for  benevolent  purposes,  where  sudi  benenca- 
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-ies    are  indsfiniteb— RothscfalM  it.  OoUaobwig 
Sai».)  628. 

CHAHEL  MORTGAGES. 

i    !"•      Rlchta  mnA  >eiiiedle«  of  oreditora. 

Sdlortgagee  in  fraudulent  chattel  mortgage 
heid  entitled  to  compensation  for  servicee  In 
taking  care  of  mortgaged  property  in  action 
oy  creditor  of  mortgagor  to  set  the  mortgage 
aside  as  fraudulent.— Bosbart  t.  Kirley  (Sup.) 
323. 

Oreditot  of  deceased  fraudulent  chattel  mort- 
Kasor  Md  entitled  to  sue  to  set  the  mortgage 
nside,  under  Ijaws  1897,  c.  417,  t  7.— Boshart 
V.  Kirley  (Sup.)  623. 

A.  mortgagee  held  to  not  hare  taken  posses- 
sion of  mortgaged  personalty,  so  as  to  validate 
an  unrecorded  mortgage  as  to  a  Judgment  cred- 
itor of  the  mortgagor,  under  3  Rev.  St  (9th 
B5d.)  p.  2013.— Wild  v.  Porter  (Sup.)  839. 

CHECKS. 

See  "Bills  and  Notes." 

CHILD. 

Se«  "Gnardian  and  Ward." 

CHOSE  IN  ACTION. 

Assignment,  see  "Assignments." 

CITATION. 

See  "Process." 

On  appeal,  see  "Appeal,"  g  4k 

CITIES. 

See  "Municipal  Corporations." 

CLAIM  AND  DELIVERY. 

See  "HepleTln." 

CLAIMS. 

Against  county,  see  "Counties,"  |  2. 

Agaiust  estate  assigned  for  creditors,  see  "As- 
signments for  Benefit  of  Creditors,"  g  4. 

of  decedent,  see  "Executors  and  Adminis- 
trators." g  3. 

Against  municipal  corporation,  see  "Municipal 
Corporations,    g  8. 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  "Eyidence,"  g  lA 

COLLECTION. 

Of  costs,  see  "Costs,"  g  6. 
Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," g  2. 
Of  taxes,  see  ^'Taxation,"  (  7. 


COMIIERCL 

x)da  tnd  paawng 

COMMISSIONS. 


Carrlagf  of  goods  and  paaaBngem,  me  "Ou- 

rlers. 


Of  broker,  see  "Brokers,"  {  1. 

Of  executor  or  administrator,  see  "Bxecntom 

and  Administrators,"  g  6. 
Of  trustee,  see  "Trusts,"'  g  6. 

COMMiTTEL 

Gnardianship  of  insane  personiL  ■••  "Insane 
Persons."  |  1. 

COMMON  CARRIERS. 

See  "Oarriers." 

COMMON  LAW. 

Common-law  marriage,  aee  "Marrlaga.'* 

COMPENSATION. 

For  performance  of  contract,  see  "Contracts," 

»,"  *• 

For  property  taken  tor  pnUic  ose,  see  "Bmi- 

neat  Domain,"  g  1. 
For  services,  see  "Master  and  Servant,"  g  1. 
Of  broker,  see  "Brokers,"  11. 
Of  employes   of   municipal    corporations,    see 

"Municipal  Corporations,"  g  2. 
Of  executor  or  administrator,  see  "Executors 

and  Administrators,"  g  6, 
Of  guardian  ad  litem  on  construction  of  \rill, 

see  "WUla,"  g  3. 
Of  receivers  in  supplementary  oroceedines.  see 

"Execution,"  g  2. 
Of  trustee,  see  "Trusts,"  {  6. 

COMPETENCY. 

Of  evidence  In  civil  actions,  see  "Evidence." 

i  4. 
Of  experts  as  witnesses,  see  "Evidence,"  (  11. 
Of  witnesses  in  general,  see  "Witnesses,"  |  1, 

COMPLAINT. 

In  civil  actions,  see  "Pleading,"  g  2. 
In  criminal  prosecution,  see  "Criminal  Law," 
g  3;   "Indictment  and  Information." 

COMPROMISE  AND  SETTLEMENT. 

See  "Accord  and  Satisfaction";   "Payment" 

COMPUTATION. 

Of  period  of  limitation,  see  "limitatloa  of  Ac- 
tions," g  1. 

CONCLUSION. 

Of  witness,  see  "Evidence,"  g  IL 
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CONDEMNATION. 


Taking  property  for  pnblle  om,  see  "Bminent 
Domain." 

CONDI  nONAL  SALES. 

See  "Sale*."  t  & 

CONFIDENTIAL  RELATIONS. 

DiscloBore  of  communicatioiu,  see  '^itneaaee,'' 

CONSIDERATION. 

Of  bill  of  ezchsDce  or  promissonr  note,  aee 

"BillB  and  Notes/'  |  1. 
Of  contract,  see  "Contracts,"  |  1. 
Of  deed,  aee  "Deeda."  g  1. 
Of    frandulent    conveyance,    see    "Frandnlent 

Conveyancea,"  i  1. 
Of  indorsement,  aee  "Billa  and  Notes,"  |  8. 
Of  modification  of  leaa«,  aee  "lAndloid  and 

Tenant."  1 1. 

CONSOLIDATION. 

Of  actions,  see  "Action,"  {  2. 
Of  municipal  corporations,  see  "Mnnictpal  Cor- 
porations," {  1. 

CONSTITUTIONAL  LAW. 

ConstitutionalltT  of  laws  establishing  blcrde 
paths,  see  "HighwaTs,"  t  1. 

{   1.    Dve  process  of  law. 

A  liquor  tax  certificate,  surrendered  for  re- 
bate under  Laws  1S97,  c.  312,  {  25,  may  be  re- 
voked for  a  violation  of  ttie  law  subsequent  to 
such  surrender,  without  a  trial  by  jury  and  con- 
viction of  the  ofFense  of  selling  liquor  contrary 
to  law.— In  re  Lyman  (Sup.)  300. 

CONTEMPT. 

Failure  to  pay  costs  in  supplementary  proceed- 
ings, see  "Ezecution,"  {  2. 

CONTINGENT  REMAINDERS. 

Oreation,  see  "Wills,"  {  8. 

CONTINUANCE. 

In  criminal  prosecution,  see  "Criminal  Law," 

CONTRACTS. 

Agreements    within    statute    of    frauds,    see 

'•Frauds.   Statute  of." 
Assij^nnient,  aee  "Agsi^ments." 
Authority  of  agent,  see  "Principal  and  Agent," 

I  1. 
Effoot  of  consolidntion  of  municipalities,  see 

''Municipal  Corporations,"  i  1. 


Imnlied    contracts,    see    "^oner     BeeeiTed'; 

•'Wrork  and  Labor." 
Of  particular  claaaes  of  parties,  see  "Carriers* 

i  1;    "Corporations,"  {  6;    "Counties,"   f  1; 

"Master  and  Servant";    "Municipal  Cbrport- 

tlons,"  {  3;    "Pawnbrokers." 
Operation  and  effect  of  gaming  laws,  see  *HjaiB- 

W,"  t  1. 
Parol  or  extrinsic  evidence,   see  "Eivideiice.' 

S  10. 
Particular   classes   of   express   contracts,    s^ 

"Billa    and    Notes";    "fiidemnity";     "Ins^-- 

ance";    "Landlord   and  Tenant";     "Parttrr- 

ship";    'Trincipal    and   Agent";     "Princip.:; 

and   Surety";    "Sales";    "Vendor    and    rB> 

chaser." 

bUU  of  lading,  see  "Carriers,"  t  L 

—  employment,  see  "Master  and  Servant." 

stipulations  in  actions,  see  "Stipulation^'' 

Particular  modes  of  discharging  contracts,  see 

"Accord  and  Satisfaction";   "Payment." 
Restraining   performance  or  breach,    aee    "In- 
junction," {  1. 
Specific  performance,   see   "Specific    Perforc- 

ance." 
Subrogation  to  ri^ts  or  remedies  of  creditors. 

see   'Subrogation." 
Transportation  of  goods,  see  "GarrieTB,"  |  L 

}  1.     Requisites  and  Talldlty. 

An  agreement  by  a  testator  to  pay  a  claim 
against  him,  if  the  claimant  would  dismiss  a2 
appeal  in  an  action  for  the  claim,  held  not  vr.!  < 
for  want  of  consideration.— Kley  v.  Higgioi 
(Sup.)  826. 

Evidence  held  to  show  that  plaintiff's  assign- 
or had  waived  the  original  terms  of  his  offiT 
to  sell  certain  clothing,  precluding  plaintiff  f  roa 
recovering  thereon.- 'treat  v.  Ullman  (Sup.) 
974. 

i  2.    Ooastraetion  and  openttiom. 

One  performing  services,  relying  on  a  promi!<e 
to  be  paid  a  certain  amount,  may  recover  that 
amount,  though  the  services  were  of  less  value. 
— ^Niemoller  v.  Duncombe  (Sup.)  8S. 

An  agreement  to  pay  all  expenses  of  certain 
premises  does  not  include  taxes  and  interest  on 
a  mortgage  thereon.— Seymour  v.  Warren  (Sup.i 
'236. 

Where  specifications  signed  as  part  of  a 
contract  differed  from  those  previously  submit- 
ted to  the  contractors,  and  on  which  they  had 
based  their  estimates,  the  contractors  were 
nevertheless  bound  by  the  former. — ^L'Homme- 
dieu  V.  Winthrop  (Sup.)  381. 

A  complaint  alleging  that  parties  stipnlBtin< 
for  a  reference  agreed  between  themselves  th.it 
each  should  pay  one-half  of  the  Etenograpbi.T'3 
fees,  and  that  the  latter  assigned  ms  cl^iira 
against  one  of  the  parties  to  the  other,  i>tat<-'i 
no  cause  of  action.— Barber  ▼.  Lane  <Sun.) 
739. 

A  contract  of  a  purchaser  of  proper^  sold  at 
a  receivers'  sale  to  pay  the  expense  of  final 
accounting  held  to  anthorise  a  suit  by  the  re- 
ceivers' attorney  to  recover  ah  allowance  niaJe 
for  services  in  such  proceedings. — ^Traver  t. 
Snyder  (Qty  Ct.  N.  Y.)  760. 


Digitized  by 


Google 


INDBX. 


116& 


A  contract  by  a  purchaser  at  a  receiven' 
lie  to  pay  the  expense  of  a  final  accounting 
;  the  receiyera  held  to  authorize  the  recovery 
r  an  attorney  of  fees  for  servicer  rendered  in 
icl»  proceedings,  though  the  purchaser  was 
[>t  notified  of  the  proceedings  fixing  the  allow- 
Qce.— Traver  v.  Snyder  (Gty  Ct.  N.  Y.)  750. 

3.  Performance  or  breaoh. 

Where  architect  was  powerless  to  authorise 
change  in  material  except  by  a  writing,  eri- 
Mxce  tending  to  show  that  a  change  was  an- 
lorized  by  parol  or  implication  was  improper- 
•  submitted  on  the  question  of  authorization. 
-L'Hommedieu  v.  Winthrop  (Sup.)  381. 

A.rcbitect'8  correspondence  with  snbcontract- 
~s  Tidd  no  breach  of  a  contract  forbidding  di- 
>ct  transactions  with  subcontractors,  except 
3  to  explanations  and  instructions  relating  to 
leir  work. — L'Hommedieu  v.  Winthrop  (Sup.) 
^1. 

A.  contract  provision  that  the  architect's  de- 
ision  as  to  the  character  of  material  should 
e  final  as  to  the  parties  did  not  modify  a 
rovision  that  no  change  could  be  made  in  the 
ind  of  material  except  by  writing. — ^L'Hom- 
ledien  v.  Winthrop  (Sup.)  381. 

4.  Actions  for  bresoh. 

In  an  action  to  enforce  a  contract  to  pay 
ertain  sums  for  plaintiff's  support,  and  in 
-hich  she  agreed  not  to  enforce  any  decree  for 
limony  agamst  the  promisor's  son,  an  answer 
lleging  that  she  had  no  such  decree  presents 
o  defense,  where  the  consideration  of  the 
greement  is  not  in  issue. — Recknagel  y.  Stein- 
ray  (Sup.)  132. 

In  an  action  to  enforce  a  contract  by  plain- 
LETs  father-in-law  to  pay  certain  sums  for  her 
nd  her  children's  support,  an  answer  alleging 
.  gift  to  the  son  and  insurance  of  his  life  held 
[cmurrable.— Kecknagel  y.  Steinway  (Sup.)  ia2. 

Where  an  agreement  under  seal  recites  a 
onsideration  of  one  dollar  and  other  consider- 
.tions,  an  issue  as  to  the  consideration  is  not 
aised,  under  2  Rev.  St.  p.  406,  S  77,  by  a  mere 
Icnial  that  it  was  entered  into  "for  a  good 
ind  valuable  consideration."  —  Recknagel  v. 
>teinway  (Sup.)  132. 

In  an  action  to  enforce  a  contract  by  plain- 
ifiTs  father-in-law  to  pay  certain  sums  for  her 
ind  her  children's  support,  an  answer  alleging 
hat  at  the  time  the  contract  was  made  she  and 
ler  husband  had  fraudulently  arranged  for  her 
o  KO  to  another  state  and  procure  a  divorce, 
ind  that  she  was  engaged  to  another  man,  pre- 
ipnts  no  defense.— Recknagel  y.  Steinway  (Sup.) 
132. 

Instractions  assuming  that  architect  bad 
lower  to  authorize  changes  in  certain  material 
rerbally  or  by  implication  were  error;  the  con- 
ract  forbidding  such  change  unless  by  permis- 
lion  of  the  arcihitect  in  writing. — L'Hommedieu 
r.  Winthrop  (Sup.)  381. 

Complaint  in  action  on  contract  held  InsnfB- 
;ient,  as  failing  to  allege  the  terms  or  to  show 
:hat  the  contract  is  binding  on  the  plainttfT. — 
Collins  y.  American  News  Co.  (Sup.)  638. 

A  general  averment  that  plaintiff  had  duly 
performed  all  conditions  of  a  building  contract 


heid  ■oflBcient,  withont  ipecially  pleading  th» 
procnreihent  of  an  architect's  certificate  and  aa 
attorney's  consent  to  payment. — Fox  r.  Cow- 
perthwait  (Sap.)  912. 

CONTRADICTION. 

Of  witness,  see  "Witnesses,"  |  & 

CONTRIBUTORY  NEGLIGENCE 

S«e  "Negligence,"  |  2. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  «» 
"Ttover  and  (JonverBlon." 

A  will  held  not  to  work  an  equitable  conrer- 
won  of  real  estate  into  personal  projterty. — 
Thompson  v.  Thompson  (Sup.)  223. 

A  will  construed  to  create  an  equitable  con- 
version of  testator's  real  estate  at  his  death,, 
which  would  authorize  the  husband  of  a  daugh- 
ter subsequently  dying  to  receive  a  share  there- 
in as  being  personal  property.— In  re  Russell 
(Sup.)  663. 

Will  constmed,  and  had  to  constitnte  equita- 
ble conversion  of  whole  estate  into  money.— 
Wright  y.  Mercein  (Sup.)  936. 

The  contention  that  the  husband  of  a  de- 
ceased devisee  was  entitled  to  a  devise  to  her, 
on  the  ground  that  the  realty  had  been  equita- 
bly converted  into  personalty,  held  not  nis- 
tainable.— In  re  Tatum  (Sur.)  GOl. 

CONVEYANCES. 

See  "Easements,"  |  1. 

In  fraud  of  creditors,  see  "Frandolent  Oonyey- 
ances." 

Particular  classes  of  conveyances,  see  "Assign- 
ments"; "Assignments  for  Benefit  of  Cred- 
itors";  "Chattel  Mortgages";   "Deeds." 

CORPORATIONS. 

Franchise  tax,  see  "Licenses,"  f  L 

Mandamus,  see  "Mandamus,"  %  1. 

Particular  classes  of  corporations,  see  "Bnild- 
ing  and  Loan  Associations";  "Bxchanges"; 
"Municipal   Corporations." 

Taxation  of  corporations  and  corporate  prop- 
erty, see  "Taxation,"  ${  3,  4. 

I  1<     Corporate  name,  seal,  domicllOi  hj^ 
laws,  and  records. 

Under  a  charter  authorizing  a  corporation  to 

f)rovide  a  fund  to  be  paid  to  widows  and  fami- 
les  of  members,  held,  that  a  by-law  authorizing 
the  conversion  of  accumulated  funds  into  cash 
and  its  distribution  among  subscribing  members- 
is  invalid.— Parish  v.  New  York  Pi-odnce  Ex- 
change (Sup.)  764. 

i  2.     Capital,  stock,  and  dlTldenOa. 

Evidence  in  an  action  on  calls  on  the  capital- 
stock  of  a  corporation  held  sufficient  to  warrant 
the  conclusion  that  the  certificate  receipted  for 
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defendant  was  the  one  gned  on. — Sigua  Iron 
I.  T.  Brown  (Snp.)  298. 

I  3.    Members  and  ■tookkoldera. 

■  A  corporation  and  its  agent  held  not  liable 
under  the  evidence  for  the  penalty  imposed  by 
Stock  Corporation  Law,  {  29,  for  the  refusal  to 
exhibit  the  stock  books  of  the  corporation. — 
Lozier  v.  Saratoga  Gas,  Electric  Light  &  Pow- 
er Oo.  (Sup.)  247;   Same  v.  Roohan.  Id. 

I  4.     Offloera  and  agents. 

A  trust  company  held  not  liable  tor  aerrices 
in  connection  with  the  organization  of  a  mort- 
gage insurance  company  among  its  sharehold- 
ers.—Flaherty  V.  Murray  (Sap.)  676. 

An  officer  of  a  corporation  luM  not  to  haye 
riolated  the  terms  on  which  a  deposit  of  stock 
was  made  by  transferring  part  of  it  to  a  stock- 
holder to  reimburse  the  latter  for  perisonal 
sacrifices  In  the  interests  of  the  company.— 
Playa  de  Oro  Min.  Co.  ▼.  Oage  (Sap.)  702. 

An  officer  of  a  corporation  held  to  have  had 
the  absolute  right  to  dispose  of  stock  which 
had  been  deposited  with  him  to  be  sold  for  the 
company's  benefit. — Playa  de  Oro  Min.  Oo.  t. 
Oage  (Sup.)  702. 

Under  Laws  1892,  c.  688,  i  80,  making  direc- 
tors of  stock  corporations  liable  for  the  debts 
of  the  corporation  in  case  of  failure  to  file  a  re- 
port as  required,  a  director  is  liable  for  a  debt 
that  is  not  to  be  paid  within  one  year  from  the 
time  it  is  contracted.— Ginsburg  v.  Von  Seggem 
(Sup.)  788. 

In  an  action  nnder  Laws  1892,  c.  688,  I  30, 
to  recover  a  corporate  debt  from  a  director,  the 
fact  that  plaintiff  is  a  co-director  with  defend- 
ant does  not  affect  defendant's  liability. — Gins- 
burg T.  Von  Seggem  (Sup.)  758. 

A  creditor  of  a  corporation  may  sne  a  di- 
rector tor  his  debt,  where  the  corporation  has 
failed  to  file  a  report  as  required  by  Laws  1802, 
c.  688,  {  30,  without  first  obtaining  a  judgment 
and  levying  execution  against  the  corporation. 
-Ginsburg  v.  Von  Seggern  (Sap.)  738. 

Under  Laws  1892,  c.  688,  {  30,  a  director  of 
a  stock  corporation  lield  not  excused  from  lia- 
bility for  corporate  debts  by  reason  of  the  fact 
ihat  the  company  was  out  of  existence  before 
the  obligation  sued  on  became  dne.— Ginsburg 
V.  Von  Seggern  (Sup.)  768. 

Plaintiff's  right  to  recover  a  corporate  debt 
from  defendant  as  director  under  Laws  1892, 
c.  688,  §  30,  held  not  affected  by  the  fact  that 
it.  another  action  plaintiff  had  been  adjudged 
Hjble  as  trustee  to  pay  an  unascertained  por- 
tii)n  of  a  trust  fund  to  defendant. — Ginsburg  v. 
Vvjn  Seggem  (Sup.)  758. 

In  an  action  against  a  director,  under  Laws 
1892,  c.  688,  i  30,  a  complaint  that  does  not 
state  that  the  company  is  a  stock  corporation 
is  not  bad,  when  it  states  facts  snfBcient  to 
show  that  such  is  the  case. — Ginsburg  v.  Von 
Seggem  (Sup.)  758. 

A  bill  by  a  foreign  corporation  to  cancel  an 
issue  of  stock  as  fraudulent  held  not  to  state 
facts  sufficient  to  constitute  a  cause  of  action. 
—Reno  Oil  Co.  v.  Culver  (Sup.)  969. 


I  S.     C«r]>orate  powers  amd  UmMlHias. 

ESvidence  A«Id  not  to  show  a  contract  uf  «a- 

f>loyment  on  the  part  of  a  corporation  bj  ti't 
nterested  in  its  management. — Oohie  v.  At- 
lantic Ave.  R.  Co.  (Sup.)  G96. 

Ultra  vires  held  no  defense  to  an  a'?t.  : 
against  a  corporation  on  a  contract  made  tj 
one  of  its  principal  officers  for  the  bniiaJ  ; 
one  of  its  employee.— NoU  v.  Archer  Fbdcou: 
Oo.  (Sup.)  1007. 

I  6.    lasolTeaey  and  reoelvera. 

A  temporary  receiver  of  a  corporation  V-j 
not  personally  liable  for  rent  of  an  office  c- 
der   a   lease   executed   by    the     corporatVa  — 
Metropolitan  Lite  Ins.  Oo.  v.  Sanborn  (S'j: 
1009. 

A  temporary  receiver,  app<Mnted  for  the  p:::^ 
pose  of  preserving  corporation  property,  i-rz 
given  no  title  thereto,  is  not  liable  for  rent  tf 
a  result  of  the  mere  taking  of  possessi'ic  '. 
the  premises  rented  by  the  corporation.— Metro- 
politan Life  Ins.  Co.  v.  Sanborn  (Sap.)  lUlV. 

i  7.    Foreign  eorporatlena. 

A  foreign  i;orpui-ation  may  sne  in  its  ov: 
name  in  New  York,  notwithstanding  the  ap- 
pointment of  a  receiver  pendente  lite  by  ti' 
United  States  circuit  court  in  another  state  — 
Sigua  Iron  Oo.  v.  Brown  (Sup.)  295. 

A  judgment  for  stock  calls  being  protect.-r 
to  defendant  against  a  subsequent  action  tk<-n- 
for,  he  cannot  complain  because  brought  in  ■>' 
name  of  the  corporation,  instead  of  its  recr.T- 
er.— SIgaa  Iron  (Jo.  ▼.  Brown  (Sup.)  296. 

Appointment  of  an  ancillary  receiver  in  N?« 
York  after  commencement  of  a  suit  by  the  e^*' 
poration  in  its  own  name  has  no  effect  on  :- 
right  to  maintain  the  suit.— Sgna  Iron  C«.  t 
Brown  (Sup.)  295. 

Under  Code  CSv.  Proc.  f  756,  it  was  prot-^: 
for  the  ancillary  receiver  of  a  corporatioa  : 
continue  an  action  commenced  in  its  name  »* 
verifying  the  amended  complaint.— ^igua  Ir-i 
Co.  V.  Brown  (Sup.)  295. 

An  ancillary  receiver  of  a  foreign  corpr'- 
tion,  appointed  after  attachment  by  dota.*?*:- 
creditors,  held  in  no  position  to  contend  "  ' 
the  corporation  had  ceased  to  exist  at  the  t.:  * 
of  the  levy,  and  hence  that  no  action  conV.  *>' 
maintained  against  it  in  this  state. — ^Hamni<.'E' 
V.  National  Life  Ass'n  (Sup.)  585. 

A  judgment  of  a  foreign  state  dissolrx£  i 
corporation  domiciled  there  held  not  to  at  ^c  - 
kill  the  corporation,  so  far  as  the  jurisdirtior  '. 
the  court  of  another  state  is  concerned;  bat  'i* 
status  of  the  corporation  is  not  changed  tb>'> 
until  a  judgment  of  dissolation  is  bronrbt  ;- 
the  attention  of  the  courts  of  that  statr  — 
Hammond  v.  National  life  Ass'n  (8np.l  .'>^> 

Declarations  of  an  agent  as  to  his  *f-  7 
hdd  to  destroy  the  force  of  his  affidavits  tlttt  It 
was  not  the  managing  agent  of  a  foreign  ca-;>'^ 
ration,  though  not  of  tnemselves  proof  ol  '^■ 
azency.— Perrine  r.  Ransom  Gas-Maeh.  Cc 
(Snp.)  698. 

Under  (3ode  CSv.  Proc.  {  432,  snbd.  3,  t'. 
flrmative  proof  by  plaintiff  that  no  person  t>- 
designated  to  ivceive  service  for  a  foreign  nr- 


Digitized  by 


Google 


INDEX. 


1167 


oration,  and  that  all  Its  offlcers  who  mlirht  re- 
eive  service  were  far  from  tlie  state,  held  not 
ecessai?  to  snstain  service  on  a  mauagmg 
sent. — Perrine  v.  Ransom  Gas-Mach.  Co. 
3up.)  68& 

CORRECTION. 

>f  asseasment  of  taxes,  see  "Taxation,"  |  4. 
)f  judgment,  see  "Jndgment,"  |  3. 

COSTS. 

n  particnlar  actions  or  proceedings,  se*  "As- 
aignments  for  Benefit  of  Creditors,  |  5; 
"Kxecutors  and  Administrators,"  8  U;  Man- 
damus." i  2;    "Partition,"  {  1;    "Replevin," 

§  ^- 

supplementary  proceediags,  see  "Execu- 
tion "  8  2. 

—  will  contest,  see  "Wilte,"  i  3. 

)n  offer  of  judgment  in  municipal  court,  see 
"Conrta."  |  3. 

1.  Katwe,    sronnds,    utd    ezteat    of 

rlglit  in  gemeral. 

On  an  application  for  taxation  of  the  fees  of 
,n  appraiser,  in  proceedings  by  the  city  of  New 
fork  to  acquire  a  site  for  a  city  hall,  costs  of 
,  motion  as  defined  i)y  Code  Civ.  Proc.  i  7t», 
hould  be  taxed,  and  not  of  a  special  proceed- 
ne  as  defined  by  section  S334.— la  re  City  of 
few   York   (Sup.)  178. 

2.  Security  fo»  payment. 

Vacating  an  order  requiring  plaintiff  to  give 
ecurity  for  costs  held  erroneous,  where  the 
lelay  m  the  application  therefor  was  caused 
>y  plaintiff.— Cooke  v.  Metropolitan  St.  By- 
Jo.  (Sup.)  4. 

In  an  action  entitled  "W.  P.  U.,  Receiver  of 
3.  H.  &  Co.,  against  S.  H.,"  defendant  is  not 
•ntitled  to  an  order  requiring  plaintiff  to  give 
lecurity  for  costs,  where  the  action  is  brought 
n  plaintifFs  own  right  individually,  and  not  in 
lis  right  aa  receiver.— Upson  v.  Hesselson 
Sup.)  684. 

3.  Amonnt,  rate,  and  Items. 

"Where  a  complaint  to  recover  a  statutory  pen- 
ilty  Imposed  for  the  refusal  of  a  corporation  to 
■xhibit  its  books  was  dismissed,  defendant  held 
lot  entitled  to  an  extra  allowance.— Lozier  v. 
Saratoga  Gas,  Electric  Light  &  Power  Co. 
Sup.)  247;   Same  v.  Roohan,  Id. 

Taxpayer,  successful  in  restraining  unauthor- 
sed  issue  of  city  bonds,  held  entitled  to  extra 
allowance.— Oiase  v.  City  of  Syracuse  (Sup.) 
i69. 

i    4.     On   appeal   or  error,   and  on  new 
trial  or  motion  therefor. 

Appellee,  on  reversal,  held  not  entitled  to 
'osts  of  stenographer's  fees  incurred  in  prepar- 
ition  of  the  trial.— Gallagher  v.  Baird  (Sup.) 
376. 
\   5.     Payment  and  remedies  for  oollee- 


Paym< 
tlon 


Where  demurrers  to  counterclaim  in  answer 
were  sustained,  with  costs,  plaintiff  held  en- 
titled, on  entry  of  interlocutory  judgment,  to 
snforce  the  right  to  costs  by  execution,  under 


Code  Ov.  Proc.  |  779.— Bemheimer  v.  Hart- 
mayer  (Sop.)  816. 

CO-TENANCY. 

See  "Tenancy  in  Common." 

COUNTIES. 

See  "Municipal  Corporations." 
Effect  of  consolidation  with  city  on  contracts  of 
county,  see  "Municipal  Corporations,"  {  1. 

{   1.    Property,  eontraots,  and  Uabllltlea. 

A  board  of  county  supervisors  cannot  make  a 
10-year  contract.— Vacheron  v.  Qty  of  New 
York  (Sup.)  608. 

i  S.    Olalnts  acalnst  eonnty. 

Where  a  surgeon,  entitled  to  compensation 
from  a  county  for  post  mortem  examinationB 
as  provided  by  Laws  1873,  c.  833,  §  2,  as 
amended  hj  Laws  1874,  c.  535,  {  2,  submits  his 
claim  to  audit,  he  cannot  thereafter  sue  the 
county  as  if  no  audit  had  been  made.— Foy  v. 
Westchester  County  (Snp.)  887. 

COURTS. 

Appointment  of  receiver  in  supplementary  pro- 
ceedings, see  "Execution,"  f  2. 

Authority  of  city  court  to  stay  execution  with- 
out undertaking,  see  "Execution,"  i  1. 

Power  to  review  dismissal  of  dty  officers,  see 
"Municipal  Corporations,"  f  2. 

Review  of  decisions,  see  "Appeal." 

Right  to  trial  by  jury,  see  "Jury,"  |  1. 

{   1.    Katnre,  extent,  and  exercise  of  Jn- 
rlsdlctlon  in  general. 

Evidence  held  to  support  a  finding  that  a  per- 
son was  a  resident  of  New  York  City,  and 
hence  under  the  jurisdiction  of  the  municipal 
court. — Lawrence  v.  Freeman  (Sup.)  6. 

Receiver  of  judgment  debtor,  suing  on  a  judg- 
ment of  a  county  court,  held  entitled  to  prove 
that  debtor  was  a  resident  of  the  county  in 
which  it  was  obtained. — Breen  v.  Henry  (Sup.) 
ffi7. 

I  2.    Establishment,    organisation,    and 
procedure  in  generaL 

On  an  appeal  from  a  judgment  of  the  special 
term,  entered  in  accordance  with  a  decision  on 
an  appeal  to  the  general  term,  the  appellate 
division  will  follow  the  decision  of  the  general 
term  as  far  as  the  questions  at  issue  are  iden- 
tical.—Abbey  V.  Wheeler  (Sup.)  432. 

{  3.     Oonrts  of  limited  or  inferior  Juris- 
diction. 

Where  plaintiff  appealed  from  judgment  for 
defendant  in  municipal  court  for  more  than 
$50,  on  offer  of  judgment  by  plaintiff,  defend- 
ant is  entitled  to  costs  granted  by  Laws  1808, 
c.  101,  creating  the  municipal  court.- Lauffer 
V.  Bast  (Snp.)  874. 

Under  Greater  New  York  Charter,  $  1364, 
snbd.  14,  and  Code  CSv.  Proc.  §§  2862,  3215, 
8343,  subd.  lO,  an  action  for  damages  for  fraud 
is  within  the  Jurisdiction  of  the  New  York  City 
mnnicipal  court— Ohaae  v.  Herr  (Sup.)  808. 
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ITnder  Obde  Qr.  Proc.  tt  2802,  8215,  3343, 
and  Greater  New  York  Charter,  {  1364,  snbd. 
14,  the  mnoicipal  court  of  the  city  of  New  York 
has  Jnrisdiction  of  actions  for  deceit. — Agresta 
T.  Hart  (Sup.)  1031. 

{  4.     Oonrta  of  probat*  Jnrladlotioxu 

A  surrogate  has  no  power  to  determine  wheth- 
er the  settlement  of  a  will  contest  was  frand- 
ulent,  collusiTe,  or  improvident.— In  re  Bvans' 
Will  (Snp.)  482. 

COVERTURE. 

See  "Husband  and  Wife." 

CREDITORS. 

See  "Assignments  for  Benefit  of  Orediton"; 
"Bankruptcy";  "Creditors'  Suit";  "Fraudu- 
lent Conveyances." 

Remedies  against  surety,  see  "Prindpal  and 
Surety,"  8  2. 

Rights  as  to  chattel  mortgage  by  debtor,  see 
'H%attel  Mortgages,"  {  1. 

Subrogation  te  rights  of  creditor,  see  "Snbro- 
sation." 

CREDITORS'  SUIT. 

Remedies  in  cases  of  assignments,  see  "Assign- 
ments for  Benefit  of  Creditors,"  I  4. 

A  complaint  in  a  suit  by  a  creditor  to  reach 
the  surplus  income  of  a  trust  fund,  as  provided 
by  Laws  1896,  c.  647,  {  78,  held  defectiTe  In 
failing  to  show  that  the  fund  or  parties  were 
within  the  jurisdiction  of  the  court — Sherman 
T.  Tucker  (Sup.)  860. 

CRIMINAL  CONVERSATION. 

See  "Husband  and  Wlte,"  |  5. 

CRIMINAL  LAW. 

See  "Review." 

Arrest  of  accused,  see  "Arrest,"  {  1. 

Extradition  of  persons  accused,  see  "Extradi- 
tion." 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

Particular  offenses,  see  "Burglary";  "Recdvlng 
Stolen  Goods." 

I  1.     Nature  and  elements  vf  orlme  and 
defenses  in  generaJ. 

In  a  prosecution  for  conspiring  falsely  to 
maintain  an  action,  the  fact  that  defendants 
were  incidentally  guilty  of  subornation  of  per- 
jury did  not  operate  as  a  merger  of  the  offense 
charged.— People  v.  Petersen  (Sup.)  041. 

{  2.     Former  Jeopardy. 

After  new  trial  granted  with  defendant's  as- 
sent, without  any  statement  that  it  is  because 
the  evidence  was  insufficient  to  convict,  de- 
fendant cannot  insist,  on  application  for  a  cer- 
tificate of  reasonable  doubt,  that  he  would  be 
put  twice  in  jeopardy.— People  t.  Shields  (Sup.) 


aJMaviL 


I  8.  Prelimlnairy  •emplalmi, 
'warrant,  ezanUnatlon, 
nunt,  and  swnntary  txinl. 

Greater  New  York  CSiarter,  |  1408,  does  aoc 
take  awa^  the  right  of  the  grand  iurj  to  iaiic 
for  a  misdemeanor  before  proceedings  bm 
been  commenced  against  the  offender  in  speex 
sessions.- People  v.  McOrthy  (Sup.)  513. 

Under  Pen.  Code,  jj  204,  subd.  1.  a  compUjEt 
in  a  criminal  prosecution  for  abortion  h^H  a 
have  alleged  the  offense  with  sufficient  pari~- 
larity  to  sustain  a  warrant  for  defendant'*  t> 
rest— In  re  O'Neill  (Sup.)  617. 

I  4.    Evldenee. 

Under  Laws  1880,  c  86,  as  amended  by  Lan 
1888,  c.  555,  experts  cannot  testify  by  tin  est 
of  standards  that  check  found  on  body  of  ei:i> 
dered  woman  was  in  the  handwriting  of  delfui- 
ant,  accused  of  the  murder;  the  sole  issne  S~ 
ing  whether  the  woman  had  been  killed  by  cf- 
fendant.— People  v.  Kennedy  (Snp.)  47a 

f  6.    Tlnte  of  trial  and  oontlnnaaee. 

In  a  prosecution  tor  conspiring  talaely  to  i> 
stitute  and  maintain  an  action,  it  was  ■» 
ground  for  continuance  that  the  action  wu 
still  pending.— People  t.  Petersen  (Snp.)  OU. 

i  6.     TrlaL 

4t  is  too  late,  after  verdict,  to  raise  for  A* 
first  time  the  objection  that  the  evidence  in  i 
criminal  trial  did  not  show  that  the  crime  tu 
committed  In  the  county  where  the  tiial  tu 
held.— People  v.  Cooper  (Sup.)  287. 

{  7.    AppeaL 

Technical  error  in  the  admission  of  harmlfn 
evidence  in  a  prosecution  for  perjury  held  liC 
sufficient  ground  for  a  certificate  of  reaaooaite 
doubt— People  v.  Doody  (Sup.)  724^ 

CUSTODY. 

Of  child,  see  "IMvoree,"  1 4. 

Of  property  levied  on,  see  "Attadunent.*  (  t- 

CUSTOMS  AND  USAGES. 

Effect  on  insurance  policy,  see  "Inanranes^"  1 1. 

DAMAGES. 

See  "Death,"  {  1;   "Replevin."  |  2, 

Change  of  street  grade  by  railroad,  see  "Bait- 

roads,"  i  2. 
CJompensation   for   property   taken    for   pdAe 

use,  see  "Eminent  Domain,"  S{  1.  2. 
Ejection  of  passengers,  see  "Carriers,"  |  S. 

{  1.  Orounds  and  snbjeeta  ot  eoaapea. 
aatory  damacea. 
Damages  for  breach  of  contract,  aTisIng  from 
peculiar  circumstances  not  known  to  the  de- 
faulting party.  Aeid  not  recoverable.- Brsitr 
V.  Oceanic  Steam  Navigation  Oo.  (Sap.)  4<^'>. 

Damages  for  loss  of  profits  through  breaok 
of  contract  held  too  remote. — Brauer  v.  Oceaaie 
Steam  Navigation  0>.  (Snp.)  466. 

A  party  suffering  from  breach  of  cnntraet 
must  reduce  his  damages  aa  far  aa  possibta.— 
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-a  Tier  ▼.  Oceanic  Steam  Navigation  Oo.  (Sup.) 

ts. 

9.     Inadeqaate  and  ezeeaalT*  damages. 

^r'^here  plaintiff,  a  young  man,  receired  in- 
ries  necPBsitatiDK  the  amputation  of  a  leg, 
rerdict  for  |7,000  held  not  excessive.— Cossel- 
3n  y.  Dunfee  (Sup.)  271. 

^j500  ?Kld  not  excessive  damages  for  injnries 
ceived  at  a  street-car  crossing. — Mowbray  v. 
roolcljn  Heights  R.  Co.  (Sup.)  435. 

A.  verdict  for  damages  for  faiinre  to  deliver 
ocks  and  bonds  should  not  be  set  aside  as 
cessive,  where  there  is  evidence  on  which 
e  value  may  properly  be  found  to  equal  the 
aocnt  of  the  verdict. — Weigley  v.  Kneeland 
up.)  667. 

3.     Pleading,  evidence,  and  aaaesaatent. 

Conflicting  evidence  as  to  the  cause  and  ez- 
nt  of  plaintiff's  injuries  lutld  to  render  the 
lestion  of  the  extent  of  her  injuries  one  for 
>e    jnry.— Fox  v.  Union  Turnpike  Co.  (Sup.) 

DEATH. 

>e  "Mnnidpal  Ciorporations,"  |  6. 
ttachment  in  actions  for  wrongful  death,  see 
"Attachment,"  {  1. 

f  employe,  see  "Master  and  Servant,"  |  2. 
f   party  to  action  ground  for  abatement,  see 
♦'Abatement  and  Revival,"  I  2. 

X.    AotloiM  for  canslnc  deatli. 

A  verdict  for  $10,000  for  the  death  of  plain- 
{Ts  intestate,  a  bralceman,  through  the  neg- 
i^nce  of  defendant,  held  not  excessive  under 
le  evidence.— Douglass  v.  Northern  Cent.  Ry. 
o.  (Snp.)  870. 

A  verdict  of  ^10,000  for  the  death  of  a  wo- 
lan  49  vears  of  age  and  in  good  health, 
irough  tne  negligence  of  the  defendant  rail- 
>ad  company,  held  excessive.— Smith  v.  Lehigh 

al.  R.  (5o.  (Sup.)  1112. 

DEBTOR  AND  CREDITOR. 

ee  "Assignments  for  Benefit  of  Ckreditors"; 
"Bankruptcy";  "Creditors'  Suit";  "Fraudu- 
lent Conveyances." 

DECEDENTS. 

Ictates,  see  "Executors  and  Administrators." 
estimony  as  to  transactions  with  persons  since 
deceased,  see  "Witnesses,"  {  1. 

DECLARATIONS. 

.s  evidence  in  civil  actions,  see  "Evidence,"  {  7. 

DEDICATION. 

1.    Nature  and  requisites. 

A  statute  mnkin;;  a  village  a  separate  road 
istrict,  and  its  streets  highways  60  feet  wide, 
ras  an  acceptance  of  a  street  of  that  width 
edicated  by  the  pint;  and  hence  an  abutting 
wner  was  not  entitled  to  build  5  feet  on  the 
68  N.T.8.— 74 


sidewalk  under  a  resolution  permitting  erection 
of  a  fence  there.— Rudolph  v.  Ackerman  (Sup.) 
68. 

DEEDS. 

See  "Easements,"  i  1. 

Deed  as  wUl,  see  "WIIIb,"  I  2. 

In  fraud  of  creditors,  see  ''Fraudulent  Convey- 
ances." 

Of  trust,  see  "Mortgages." 

Parol  or  extrinsic  evidence,  see  "Elvidence,"  I 
10. 

Reformation,  see  "Reformation  of  Instru- 
ments." 

S   1.     Requisites  and  validity. 

A  deed  executed  to  discharge  the  grantor's 
obligation  to  the  grantee  for  care  and  support 
furnished  will  not  be  set  aside  merely  because 
the  consideration  is  not  equal  to  the  value  of 
the  property  transferred.— Hennessy  v.  Comeil- 
le  (Sup.^  1126. 

I   2.     Oonstrnetlon  and  operation. 

In  an  action  by  the  owner  of  property  adja- 
cent to  a  wharf  to  restrain  the  construction  of 
an  abutting  pier,  held,  that  plaintiff's  deed  to 
the  adjacent  land  did  not  include  the  title  to 
the  wharf.— India  Wharf  Brewing  Co.  v.  Brook- 
lyn Wharf  &  Warehouse  Co.  (Sup.)  274. 

DEFAMATION. 

See  "libd  and  Slander." 

DEFAULT. 

Judgment  by,  see  "Judgment,"  |  1. 

DELIVERY. 

Of  goods  sold,  see  "Sales,"  {  2. 

DEMONSTRATIVE  LEGACIES. 

See  "Wills,"  I  4. 

DEMURRER. 

In  pleading,  see  "Equity."  I  3;  "PUading.'^ 

DENIALS. 

In  pleading,  see  "Pleading,"  (  & 

DEPOSITIONS. 

See  "Witnesses." 

DEPOSITS. 

In  bank,  see  "Banks  and  Banking,"  i  L 

DESCENT  AND  DISTRIBUTION. 

See  "Executors  and  Administrators." 
Property  and  interests  undisposed  of  by  will, 
see  "Wills,"  |  4. 
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DESCRIPTION. 


Of  devlseea  or  legatees  in  will,  see  "WUla,"  |  9. 
Of  parties  in  action,  see  "Parties,"  I  2. 
Of  property  convered,  see  "Deeds,"  t  2, 


Se«  "RepleTin." 


DETINUE. 


DEVISES. 


See  "Wllta." 

DIRECTING  VERDICT. 

Ib  dTtI  ftctlona,  see  "Trial,"  $  8. 

DISBARMENT. 

Of  attorney,  see  "Attorney  and  CUent,"  |  1. 

DISCHARGE. 

From  indebtedness,  see  "Accord  and  Satisfac- 
tion";   "Bankruptcy,"  {  2. 

From  liability  as  assignee,  see  "Assignments 
for  BeneBt  of  Creditors,"  |  6. 

Of  judgment,  see  "Judgment,"  f  6. 

DISCOVERY. 

Pliyslcal  examination  of  defendant  in  salt  to 
annul  marriage,  see  "Marriage." 

{1.    Im  equity. 

Tbere  la  no  authority  under  the  Code  to 
grant  under  a  bill  in  equity  a  discovery  of 
books,  papers,  etc.— Baylis  r.  Bullock  Electric 
Mfg.  Oo.  feup.)  683. 

8  2.    Under  statntory  preTlalons. 

Order  to  examine  adverse  party  before  trial 
will  not  be  granted,  unless  it  is  shown  that  ma- 
terial facts  are  j>eculiarly  within  his  knowledge. 
— Baglcy  V.  Wmslow  (Sup.)  611. 

Code,  {  872,  par.  7,  does  not  authorize  an  or- 
der compelling  the  production  of  the  books 
of  a  corporation  for  examination  by  the  ad- 
verse party  in  a  suit. — DuSy  v.  Consolidated 
Gas  Oo.  (Sup.)  635. 

In  an  action  for  the  dissolution  of  a  partner- 
ship, neither  party  is  entitled  to  examine  the 
other  before  trial,  except  as  to  subjects  of 
which  the  interlocutory  judgment  for  an  ac- 
counting may  make  some  disposition  and  which 
lie  peculiarly  in  the  knowledge  of  the  adverse 
party.— Bernheimer  v.  Schmid  (Bnp.)  668. 

DISORDERLY  CONDUCT. 

ravlew  convictian,  see  "Ha- 


Habeas  corpus  to  t 
beas  Corpus."  {  1. 


DISSOLUTION. 

Of  foreign  corporations,  see  "Oorporattons," 
Of  partnership,  see  "Partnership,"  {  2. 


i& 


DISTRIBUTION. 

Of  estate  of  decedent,  see  "Execntor*  and  U 

ministratorB,"  I  4.  I 

Of  proceeds  of  foredoenre^  see  'filoitiacef.' ! 

DISTRICT  AND   PROSECUTING  AT- 
TORNEYS. 


City  attorneys,  see 
t2. 


'Municipal  CoTporstioai.' 


DIVORCE. 

I  1.    Befemses. 

The  settlement  of  tf  suit   for  diTOtce  am 

menced  by  a  husband,  not  having  posiuvp  ptoc: 
of  the  adultery  of  the  wife,  h^d  not  to  b«  i 
condonation  which  would  prevent  the  ds>-  '. 
such  facts  as  a  defense  to  a  suit  for  the  ^  :■ 
for  a  divorce  for  the  husband's  desercn::- 
Deisler  v.  Deisler  (Sup.)  326. 

The  misconduct  of  a  wife  Md  saflBcien:  ci 
der  Code  Civ.  Proc.  i  1765,  to  defeat  a  suit ;  - 
divorce  on  the  ground  of  the  hnsband's  desr- 
tion.— Deisler  v.  Deisler  (Sup.)  SHR. 

I  2.     Jnrlsdlotieii,  proeeedlBca.   a>d  **■ 
lief. 

The  contention  that  plaintiff  was  entftkd  '« 
notice  of  an  application  by  defendant  tor  t" 
modification  of  a  decree  of  divorce,  so  as  t< 
low  defendant's  remarriage,  on  the  ground  :'^:{ 
it  would  preclude  plaintitrs  right  to  snbseij'i.'-:  - 
ly  apply  for  alimony,  held  not  sastainsble.— It 
re  Salmon  (Sup.)  215.  i 

Code  Ov.  Proc.  8  780,  held  not  to  reqniic  •..  •  I 
service  of  a  notice  of  defendant's  applicat:  '  " 
modify  a  decree  of  divorce  in  favor  of  pU:c  '- 
so  as  to  allow  defendant  to  remany.— lo  r- 
Salmon  (Sup.)  215. 

Evidence  in  a  divorce  case  Meid  insnff  .-;■:: 
to  establish  defendant's  adultery. — Peaso'aiK'  t. 
Pessolano  (Sup.)  449.  ' 

Evidence  by  a  co-respondent  is  insnffidm:  a 
show  adultery,  unless  corroborated. — ^Del'cz  t.  i 
DelUng  (Sup.^  479.  I 

■  In  divorce,  proof  must  be  dear  that  tbe  *T=r 
mons  was  served  on  the  defendant  named  tb.t^  I 
in.— Delling  v.  Delling  (Sup.)  479.  | 

A  paragraph  of  complaint  in  divorce  heti  s:!- 

ficiently  definite  and  certain  as  to  the  di'-iki 
places  at  which,  and  the  persons  with  vt •* 
the   acts   charged   were   committed. — Wck.  t.  ' 
Woog  (Sup.)  655. 

A  complaint  in  divorce,  together  with  s»t«- 
ments  of  affidavit  opposing  motion  to  make  :*« 
complaint  more  definite,  htid  not  to  have  :c<^ 
fled  denial  of  the  motion.  —  Woog  v.  Wnf 
(Sup.)  555. 

Identification  of  defendant  in  divorce  by  pr^ 
cess  server  by  means  of  photograph  as  the  ;<t> 
son  on  whom  he  had  served  process  itH  I2^.^ 
flclent— Bigelow  v.  Bigelow  (Sap.)  643. 

Testimony  of  eyewitness  of  adultery  ft  '^ 
fendant,   identifyiug   her   from    a  phot  <fn.'h 


Digitized  by 


Google 


IMDBZ. 


1171 


Mitified  b]r  her  hasband,  Md  insufficient  to 
stain  decree. — Bigelow  t.  Bigelow  (Sup.)  643. 

3>     Allntony,  alloivaaieea,  and  dlapoal- 
tion  of  proparty. 

Xeceiver,  in  sequestration  proceedings  against 
sband  on  failure  to  pay  alimony  to  wife,  can- 
t  sue  witiiout  leave  of  court— Garden  t.  Qar- 
a  (Sup.)  481. 

V  wife  heid  entitled  to  sue,  in  aid  of  seqnes- 
Ltion  proceedings  on  failure  of  her  liusband  to 
y  alimony,  to  compel  payment  of  legacy  due 
s  husband  to  the  receiver  in  sequestration 
oceedings. — Garden  t.  Garden  (Sup.)  481. 

^.     Custody  and  sapport   of   oUldrea. 

Under  Oode  Civ.  Proc.  I  1771,  an  application 
modify  a  decree  of  divorce  rendered  prior  to 
1)5,  as  to  the  custody  of  a  child,  cannot  be 
aintained.— In  re  Haworth  (Sup.)  843. 


•e  "Wharres." 


DOCKS. 


DOCUMENTS. 

t  evidence  in  civil  actions,  see  "Bvidence," 
i  »■ 

■eduction  and  inspection  of  writings,  see  "Dis- 
covery," I  2. 


DOMICILE. 

aftecting      ju 

DONATIONS. 


psidence     as      aftecting     jurisdiction,     aee 
"Courts,"  f  1. 


e  "Gifts." 

DRAINS. 

1  cities,  see  "Municipal  Corporations,"  |  6. 

DUE  PROCESS  OF  LAW. 

«  "Constitutional  Law,"  {  1. 

EASEMENTS. 

ind  nnder  water,  see  "Navigable  Waters," 
5  1. 

ablic  easements,  see  "Dedication";  "High- 
ways." 

1.    Orestton,    ezlstenee,    and    termina- 
tion. 

Where  plaintiff  owned  the  title  in  fee  to  part 

a  public  street  adjoining  his  property,  and 

fendant  had  constructed  and  maintained  for 

years  a  railroad  under  authority  from  the 

7,  held,  that  defendant  had  not  acquired  a 

[ht  by  prescription  to  warrant  the  elevation 

the  ridlroad,  as  such  acquired  right  applied 

ly  to  the  operation  of  a  surface  railroad.— 

nder  v.  New  York  &  H.  R.  Co.  (Sup.)  155. 

Where  the  owner  of  property  adjacent  to  a 
larf  wag  given  the  right  to  use  the  same  by 
I  deed  of  conveyance,  and  for  a  number  of 
ars  did  use  the  wharf,  held,  that  he  had  not 


•cqaired  an  easement  over  the  wharf  by  pre- 
Bcnption  adverse  to  defendant's  title.— India 
Wharf  Brewing  Co.  v.  Brooklyn  Wharf  & 
Warehouse  Co.  (Sup.)  274. 

An  uninterrupted  enjoyment  of  a  right  of 
private  way  over  land  of  another  for  20  years 
with  the  acquiescence  of  the  owner  amounts  to 
on  adverse  enjoyment  sufficient  to  raise  the 
presumption  of  a  grant— Bell  v.  Hayes  (Sup.) 

S  X.     Extent  -of  vlcbt.  nse,  and  obstrae- 
tioa. 

Subsequent  grantees  held  not  entitled  to  be 
made  co-plaintiffs  in  an  action  by  the  grantor 
against  an  elevated  railway  company  for  ob- 
structing the  right  to  light  and  air.— SchoUe  T. 
Metropolitan  El.  Ry.  Oo.  (Sup.)  1118. 

EJECTION. 

Of  passenger,  see  "Carriers,"  I  3. 

EJECTMENT. 

S  1.     Right  of  aotlon  and  defenses. 

Answer  to  a  complaint  in  ejectment  held  not 
demurrable,  as  not  showing  a  right  of  posses- 
si_on  in  the  vendee.— Sample  v.  Lyons  (Sup.) 
3j8. 

}  2.    Pleading  and  evidence. 

Answer  in  complaint  in  ejectment  held  not 
demurrable,  as  not  stating  specifically  that  de- 
fendant's possession  was  justified  by  a  contract 
of  sale. — Sample  v.  I^ons  (Sup.)  Si8, 


i   1. 


ELECTIONS. 

Oonnt  of  votes,  retnms. 


id  ean- 


The  court  may  order  inspection  of  void  and 
protested  ballots  under  the  election  law  in  a 
congressional  district,  though  no  election  con- 
tost  has  been  begun.— In  re  Van  Cott  (Sup.) 

EMINENT  DOMAIN. 

I  1.     Oompensatton. 

A  deed  of  property  by  the  state,  after  dam- 
ages had  been  awarded  to  the  state  for  locating 
a  street  thereon,  held  not  to  entitle  the  f^rantee 
to  such  damages. — In  re  Opening  of  Seventh 
Ave.  in  Town  of  New  Utrecht  (Sup.)  63. 

Laws  1899,  c.  152,  and  Laws  1900,  c.  640,  pro- 
viding for  bicycle  paths,  do  not  impose  an  addi- 
tional burden  on  the  highways  for  which  abut- 
ting owners  are  entitled  to  compensation. — 
Hyan  v.  Preston  (Sup.)  100. 

{   2.     Prooeedings  to  take  property  and 
assess  compensation. 

A  judgment  for  plaintiff  in  condemnation  ^ro> 
ceedings,  awarding  condemnation  and  appoint- 
ing commissioners  to  appraise  value,  is  not  an 
order  finally  determining  such  proceedings,  so 
as  to  entitle  the  defendant  to  appeal  therefrom. 
—Erie  R.  Co.  v.  Steward  (Sup.)  57. 

No  appeal  can  be  taken  under  Code  Civ.  Proc. 
{  1356,  by  the  defendant  from  a  judgment  for 
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pUintiff  in  coiideiniiatioB  pToreeiinz:  awarding  • 
eMid«iuiiati«n  and  apcioiatiDg  commissionera  to 
•ppraiM  Taloe;    men  jaJijment   iK't   being  m 
final  btOgment^-Bhe  B.  Cb.  r.  Steward  (Sop.) 

T'nder  the  ttatute  •nthorizing  an  appeal  in 
aliont,  DO  app««l  can  be  tak<-n  from  a  p-'*«:4- 
ing  in  ondenination  nnd«Y  Code  Clr.  I'roc.  c. 
Zi,  «ince  «ar-h  «pecial  proce«^iinz  is  not  an  ac- 
tion.— Erie  R.  Co.  T.  Steward  i^jap.i  r>7. 

An  award  in  proceedings  to  acquire  water 
rtghta  will  not  be  set  a<^i<Je  as  ezcessiTe  on  a 
compatation  based  on  the  ori^nal  cost  of  tbo 
property  and  an  estimate  of  depreciation  from 
Its  use. — In  re  Oity  of  Bocbester  (Sap.)  528. 

An  award  in  proceedings  to  acquire  water 
right*  will  not  be  racated  because  tiie  commis- 
•ioneri  understood  that  their  award  was  for 
past  as  well  aa  future  damages,  when  the  rec- 
ord shows  that  nothing  was  claimed  for  past 
damages.— In  re  Citr  of  Bochester  (Sup.)  528. 

The  omission  to  appeal  from  the  order  con- 
finning  the  report  of  commissioners  of  esti- 
mate in  condemnation  proceedings  under  Great- 
er New  Yoric  charter  aeld  to  render  it  final  and 
conclusire  as  to  the  amount  of  loss  and  dam 


ENTRY,  WRIT  OF. 


EQUITY. 


age. — In  re  Board  of  Education  of  Oltj  of  Kew 
York  (Sop.)  572. 

The  setting  aside  of  a  void  report  of  com- 

'missioners   in   condemnation   proceedings    will 

not   be   precluded   by   the  fact  that   proi>ertr 

rights  of  infants  would  be  thereby  affected.— 

Manhattan  By.  Co.  t.  Q>mstock  (Sup.)  068. 

Where,  under  Laws  1894.  lands  appropriated 
are  ralued  as  of  the  date  of  the  passage  <if  the 
act,  interest  and  taxes  are  to  be  added  to  the 
award.— In  re  City  of  New  York  (Sup.)  742. 

The  burden  is  on  the  dty,  appropriating  land 
for  public  use,  to  show  what  amounts  ohould 
be  deducted  from  interest  on  the  award  by  rea- 
son of  use  and  occupation  by  the  owner.— In  re 
City  of  New  York  (Sup.)  742. 

Under  CJonsol.  Act.  f  978,  relator,  who  waa 
awarded  damages  solely  for  injuries  to  a  btlild- 
ing  by  the  opening  of  a  street,  and  whose  land 
was  not  taken,  was  not  entitled  to  interest  on 
the  award  from  the  date  that  the  dty  acquired 
title  to  the  street,  as  section  992  did  not  apply. 
—People  T.  Coler  (Sup.)  8U3. 

I  3.     Remedies  of  owners  of  property. 

Where  a  railroad  company,  having  a  pre- 
scriptive right  to  carry  its  tracks  in  a  cut  in  the 
street,  places  them  on  an  elevated  viaduct 
above  the  street  level,  it  is  not  error,  in  an 
action  for  damafjes  to  abutting  property,  to 
admit  evidence  of  the  course  of  values  in  ad- 
joining streets.- Muhlker  v.  New  York  ft  H.  B. 
t5a.  (Sup.)  010. 

EMPLOYES. 

See  "Master  and  Servant." 

ENTICEMENT. 

Of  husband  or  wife,  see  "Husband  and  Wife," 
14. 


Equitable  eeBfeni?n.  aee  *0;ev«EK:c.* 

»»toppd,  see  ""Est.  r-peL"  f  1. 

Particular  rabjerts  ot  e^-'^tiVi*  ;-- 
and  «^nitab!e  re!D»»i'«i.  «->»  ~Cp?»?  ■  "^ 
"Disfoverr.-  f  1 :  -Kra^:--=r  C^r  - 
'Tnjnnction'*:  "Xuisa::-*-."  t  i:  'i  .■ 
I  1;  "BeceiTerB'';  "Krforrratira  - 
ments":   *9peafic  PeifonBuee':  T: 

i  1. 


Where  a  petition  for  an  gxe«.Lr-r'f  f 
tng  was  filed  in  a  court  of  eqnity  i-"  ": 
jnrisdiction    with    the    j^nrr -race's 
eomt  must  hear  and  determine  the  :-  ~  ' 
tlie  absence   of   any   proof   or   al.ec.-   : 
the  matter  is  pendir.s  in  the  snrtx-f-'c  i  ■ 
— Meeks  t.  Meeks  <:inp.)  737. 

i  S.    Plesdias. 

An  objection  fbMt  plaintiff  is  aot  Krl-'-: 
equitable  relief  may  be  raised  by  ierzzr^:  : 
insufficiency. — Jackson  t.  City  of  Ncw  T 
(Sup.)  879. 

A  complaint  to  enjoin  the  preside:  tii 
rectors  of  a  corporation  from  iasmsj  ?~ 
stock  hdd  not  demurrable  for  im^  r  ;*: 
der  of  causes  of  action.— Reno  Oil  Co.  t.  C-i 
(Sup.)  9W. 

ERROR,  WRIT  OF. 

See  "Appeal." 

ESTABLISHMENT. 

Of  railroads,  see  "Bailroads,"  i  2. 

ESTATES. 

Created  by  will,  see  "WiUs,"  {  3L 
Decedents'  estates,  see  "Executors  and  i- -^ 

istrators." 
Estates  for  years,  see  "Landlord  and  Tn  :' 
Bestrictiona  on  creation  of  future  estates.  -< 

"Perpetuities." 
Tenancy  In  common,  see  *7enancy  ia  C^-' 

mon." 
Trusts,  see  "Trusts,"  |  2. 

ESTOPPEL 

To  allege  error  on  appeal,  see  "AppnL*  ^  " 

To  deny  payment  of  insurance  premiuV'  <" 

"Insurance,"  1 2. 
To  revoke  license,  see  "Licenses,**  i  1 
To  take  appeal,  see  "Appeal,"  t  2. 

i  1.     Equitable  estoppel.  ^ 

Persons  signing  a  Joint  contract,  and  i.  '*'2 
the  work  to  be  performed  without  oH<<'-* 
and  paying  part  of  the  price,  cannot  d-''  •' " 
action  for  the  balance  by  showing  s  (<  >  >''^ 
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»ement  that  the  contract  was  not  to  b«  bind- 
until  signed  by  other  persona.— O'Connor  t. 
en   (Sup.)  1097. 

EVIDENCE 

••DiscoTery";  "WitnesseB." 
>licabilit7  of  instructions  to  evidoice,   see 
L-rial,"  f  4. 

to  particular  facts  or  issues,  see  "Bounda- 
e»,  §  1;  "Fraudulent  Conveyances,"  i  2; 
Gifts,"  f  1;   "Payment,"  S  1. 

—  place  of  residence  for  purpose  of  taxation, 
f«?   •Taxation,"  §  2. 

Lf oruiity  of  judgment  to  proofs,  see  "Judg- 
lent."  i  2. 

actions  by  or  against  particular  classes  of 
arties,  see  "Building  and  Loan  Associa- 
oiis":  "Carriers,"  g  3;  "Executors  and  Ad- 
liiiistrators,"  |  3. 

—  married  woman,  see  "Husband  and  Wile, 
3. 

criminal  prosecutionB,  see  "Criminal  Law," 
4:    "Receiving  Stolen  Goods." 

—  urosecutton  for  violation  of  food  laws,  see 
■Food." 

particular  civil  actions  or  proceedings,  see 
Divorce,"   §  2:    "Libel   and   Slander,"   g  4; 

•Malicious  Prosecution,"  I  1;    "Replevin,"  § 

.;    "Specific  Performance,    S  1. 

—  accounting  by  executors,  see  "Executors 
ind  Administrators,"  g  6. 

—  action  by  seller  to  recover  goods  from  third 
)ers<ins,  see  "Sales,"  g  1. 

—  action  for  alienation  of  affection,  see  "Hus- 
)and  and  Wife,"  $  4. 

—  action  for  injury  to  property  in  exercise 
>f  power  of  eminent  domain,  see  "Eminent 
Domain,"  g  3. 

—  n<'tion  for  personal  injuries,  see  "Ani- 
nnls";  "Municipal  Oorporations,"  g  6;  "Bail- 
toads,''  g  4;    "Street  Railroads,''  g  2. 

—  action  on  accident  insurance  policy,  see 
"Insurance,"  g  4. 

—  action  on  life  insurance  policy,  see  "Insur- 
ance," g  8. 

—  action  on  note,  see  "Bills  and  Notes,"  g  5. 

—  action  to  enjoin  illegal  sale  of  liquors,  see 
"Intoxicating  Liquors,     g  3. 

—  action  to  set  aside  award  of  insurance  ap- 
praisers, see  "Insurauce,"  g  6. 

—  condemnation  proceedings,  see  "Eminent 
Domain,"  g  2. 

ewly-discovered,    ground    for  new  trial,   see 

"New  Trial,"  g  2. 

nestions  of  fact  tor  jury,  see  "Trial,"  I  3. 

eception  at  trial,  see  "Trial,"  g  2. 

eriew  on  appeal,  see  "Appeal,     gg  6-10. 

erdict  or' nndings  contrary  to  evidence,  see 

"New  Trial,"  g  2. 

1.     Jndlolal  notice. 

The  court  will  not  take  judicial  notice  of  the 
)lor  of  natural  butter,  in  a  prosecution  under 
aw8  1803,  c.  338,  as  amended  by  Laws  18»7, 
768,  prohibiting  the  sale  of  oleomargarine 
lanufactured  in  imitation  of  natural  butter. — 
eople  V.  Hillman  (Sup.)  66. 

The  court  will  not  take  judicial  notice  of 
ie  fact  that  "water  stone"  is  "cobble  stone." 
-Doyle  V.  City  of  New  York  (Snp.)  120. 


g  2.     Psasmuptloiuu 

The  sending  of  a  check  In  a  letter  postpaid 
to  a  party  at  his  place  of  business  raises  a  pre- 
sumption of  its  receipt. — Sutton  v.  Corning 
(Sup.)  070. 

g  3.     Burden  of  proof. 

Where  defendant  pleaded  an  affirmative  de- 
fense to  an  action  on  a  note,  and  is  granted  the 
right  to  open  and  dose,  the  plaintiff  is  entitled 
to  recover,  unless  such  alleged  defense  is  es- 
tablished.—Fleitmann  V.  Ashley  (Sup.)  1009. 

I  4.     Relevanoy,    materiality,    and    com- 
peteney  bi  general. 

Where  an  agent,  representing  several  Insur- 
ance companies,  fraudulently  stated  to  insured 
that  an  appraiser  selected  by  him  was  unpreju- 
diced, in  a  suit  by  insured  against  one  of  the 
companies  to  set  aside  the  award,  evidence  that 
the  agent  stated  that  he  was  acting  for  all 
the  companies,  and  as  to  the  custom  of  insur- 
ance adjusters  who  first  arrive  to  represent  the 
other  companies,  held  erroneously  admitted. — 
Kaiser  v.  Hamburg-Bremen  Fire  Ins.  Co.  (Snp.) 
344. 

In  an  action  for  the  price  of  goods  delivered 
on  defendant's  credit,  held,  that  his  check 
books,  offered  in  evidence  to  corroborate  his  tes- 
timony, were  properly  excluded  as  immaterial. 
—Bernstein  v.  Holts  (Sup.)  892. 

g  5.    Best  and  secondary  evidence. 

Where  an  action  is  brought  to  recover  the 
value  of  services  rendered  and  goods  furnished, 
and  it  is  not  shown  that  such  acts  were  in 
pursuance  of  a  written  contract,  it  is  errgr  to 
exclude  evidence  of  the  value  thereof,  on  the 
ground  that  the  services  were  rendered  and 
the  goods  furnished  in  pursuance  of  a  written 
contract  therefor. — Campbell  v.  Cayey  (Sup.) 
859. 

g  6.      Admissions. 

In  assumpsit  for  attorney's  services,  the  plain- 
tiffs were  not  concluded  as  to  the  value  of  their 
services  by  the  amount  of  a  "bill  rendered  by 
them,  where  a  payment  was  neither  made  nor 
tendered.— Shlland  v.  Loeb  (Sup.)  11. 

On  the  trial  of  an  action  between  a  wife  and 
another,  evidence  of  aidmissions  made  by  the 
husband  against  his  interest  is  not  admissible 
as  against  the  wife.— Bouton  ▼.  Welch  (Snp.) 
407. 

g  7.  .  Declarations. 

Statements  by  an  ex-soldier  that  he  intends 
to  purchase  real  estate  with  pension  money, 
or  that  he  has  purchased  such  property  there- 
with, held  not  admissible  as  res  gestae  in  an  ac- 
tion by  his  widow  to  recover  taxes  paid  there- 
on, on  the  ground  that  the  property  is  exempt.^ 
Toal  V.  City  of  New  York  (Sup.)  454. 

g  8.     Hearsay. 

In  an  action  for  damages  for  failure  to  de- 
liver the  bonds  and  stocks  of  a  corporation,  the 
unverified  statements  of  its  treasurer  as  to  its 
financial  condition  are  not  competent  evidence. 
— Welgley  v.  Kneeland  (Sup.)  6o7. 

Statement  of  wheelwright  that  a  wagou 
could  not  be  repaired  held  not  objectionable, 
as  hearsay,  in  action  to  recover  tor  injuries  to 
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the  wagon.— Haan  ▼.  Metropolitan  St.  By.  Oo. 
(Sap.)  888. 

An  employe  In  a  bank,  who  does  not  make 
certain  entries  in  its  books  and  does  not  see 
them  made,  and  who  has  no  personal  knowl- 
edge- of  the  truth  thereof,  cannot  testify  to 
such  entries. — Horowitz  r.  Jacobs  (Oity  Ct.  N. 
Y.)  746. 

I'  9.     Doenmentary  eTldeiioe. 

Identification  of  parties  on  a  photograph  put 
in  evidence  by  plaintiff  in  a  divorce  case  to 
prove  defendant  s  adultery  Jteld  insufficient.— 
Pessolano  v.  Pessolano  (Sup.)  449. 

1 10.  l^orol  or  eztriaalo  evlclenoe  Affect- 
ing; writings. 

An  agreement  in  writing,  void  within  the 
statute  of  frauds,  because  it  does  not  show 
consideration  and  the  whole  agreement,  cannot 
be  cured  by  parol  evidence. — Seymour  v.  War- 
ren (Sup.)  236. 

Ita  an  action  for  breach  of  contract,  It  was 
error  to  admit  evidence  of  an  oral  agreement 
preceding  and  accompanying  the  execution  of 
a  written  one. — Love  v.  Hamel  (Sup.)  251. 

Evidence  that  a  mortgagee  agreed  to  require 
as  Interest  only  such  produce  of  the  mortga- 
gor's farm  as  he  could  spare  Jteld,  under  the 
circumstances  of  the  case,  not  objectionable,  as 
contradicting  the  terms  of  the  mortgage.— Bou- 
ton  V.  Welch  (Sup.)  407. 

A  stockholder,  who  has  made  an  abnolote 
transfer  of  stock  to  the  corporation,  may  show 
by  parol  evidence  that  in  consideration  there- 
of the  corporation  agreed  to  restore  the  stock 
to  him  after  the  purposes  of  the  transfer  hod 
been  accomt>li8hea.— Playa  de  Oro  Min.  Oo.  v. 
Gtige  (Sup.)  702. 

In  an  action  on  a  written  contract  to  recover 
a  broker's  commission,  certain  evidence  held 
inadmissible  as  varying  the  terms  of  a  written 
contract— Finck  v.  Schaubacher  (Sup.)  977. 

4 

Parol  evidence  held  not  admissible  in  an  ac- 
tion on  a  written  contract  to  vary  the  con- 
tract, supply  omissions,  or  show  the  understand- 
ing of  the  parties.— O'Connor  v.  Green  (Sup.) 
1097. 

In  an  action  on  a  contract,  where  the  issue 
was  whether  or  not  work  done  was  provided 
for  in  the  written  contract  which  had  tieen 
introduced  in  evidence,  and  which  referred  to 
certain  drawings  and  specifications  "thereto 
annexed,"  but  which  were  not  annexed,  a  pa- 
per purporting  to  contain  these  specifications 
was  improperly  excluded. — Mullen  v.  0>hen 
(City  Ct  N.  Y.)  646. 

{11.   Opinion  evldenoe. 

A  defendant  in  an  action  on  an  order  held 
not  to  have  knowledge  of  his  account  with  the 
drawer  of  the  order  sufficient  to  permit  him  to 
testify  that  he  was  not  indebted  to  the  drawer 
at  the  time  the  order  was  alleged  to  have  been 
accepted.— Campbell  v.  Cayey  (Sup.)  859. 

Preliminary  proof  of  witness'  knowledge  of 
wagons  held  sufficient  to  qualify  him  as  an 
expert  witness  as  to  the  value  of  a  wagon. — 
Haan  v.  Metropolitan  St.  Ry.  Co.  (Sup.)  888. 


Where  ft  furrier  is  examined  as  a  wita<^  -: 
an  issue  relating  to  the  nature  of  the  z 
used  for  garments,  it  is  not  error  to  >11ot  t : 
to  be  cross-examined  as  to  models  of  oti*: 
furriers,  for  the  purpose  of  tPBting  the  cob;*- 
tency  of  the  witness  as  an  expert.— Jaecket  t. 
David  (Sup.)  998. 

Evidence  held  insufficient  to  show  testator  .' 
unsound  mind  at  the  time  of  the  ezerotio:  - 
his  will.— In  re  PhiUips'  Will  (Sor.)  1011. 

I  IS.   W«lclit  and  vnfflelaney. 

In  an  action  on  a  contract  for  services,  a  »••• 
diet  for  plaintiff  held  not  contrary  to  the  r> 
dence. — Niemoller  v.  Duncoml>e  (Sap.)  8S. 

Judgment  on  a  counterclaim  for  aervices  r«- 
dered  ?ield  to  be  against  the  evidence. — L«d«it 
V.  Ingelflnger  (Snp.)  417. 

EXAMINATION. 

Of  adverse  party  before  trial,  see  "Diacovety.* 

Of  expert  witnesses,  see  "Evidence,"  S  U* 
Of  witnessaa  in  general,  see  "Witneasea."  i  S. 

EXCEPTIONS,  BILL  OF. 

Necesdty  for  purpose  of  review,  see  "Apfia.* 
(8. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  §  2;   "Death,"  |  1. 

EXCHANGES. 

Sale  of  membership  to  pay  debts  in  the  N<v 
York  Stock  Exchange,  under  the  eon<ti'un:3, 
applies  only  to  transabtions  between  mem>r&' 
— Bemheim  v.  Keppler  (Sup.)  803. 

EXCISE. 

Regulation  of  traffic  in  intoxicating  liqnois,  fee 

"Intoxicating  Liquors." 

EXECUTION. 

See  "Attachment." 

Execution  for  costs,  see  "0>st8," 


f  & 


I  1. 


Stay,   qnasUkc,  vaeattac.  *■'  >^ 

lief  aicalnst  ezeontiaa. 

Olty  court  held,  under  Code  CSv.  Proc.  f4  ... 

1(K)5,  3347,  authorised  to  stay  execution  »%  •" 

own  judgment  without  an  undertaking.— M.:' 

golies  V.  Ernst  (City  Ct  N.  Y.)  646. 

{   2.    Sapplomontary  preoeedlnca. 

Titie  to  personal  property  transferred  b?  • 
Judgment  debtor  In  fraud  of  his  creditor*  '<- 
cornea  vested  in  a  receiver  in  supplemoca-; 
proceedings  on  the  filing  of  the  ord^r  of  : ' 
appointment,  as  required  by  Code  CSv.  Pro*  <- 
2467,  2468,  and  such  property  is  ohanr*«i » 
with  the  costs  of  the  proceedings.— Holies  » 
Robinson  (Snp.)  33. 

Where  title  to  personal  property  transfrr--' 
by  a  judgment  debtor  in  fraud  of  creditor^  -** 
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ecome  ye«ted  In  a  receiver  in  mpplementary 
roceedings,  and  the  judgment  is  paid,  the 
>urt  can  require  the  debtar  to  tnm  over 
aough  property  to  the  receiver  to  pay  the  costs 
t  the  proceedings.— Helton  ▼.  BoDinson  (Sup.) 
3. 

The  payment  of  a  Judgment  before  mistake 
n  the  part  of  a  receiver .  in  filing  appoint- 
lent  in  supplementary  proceedings  was  correct- 
d  held  not  to  devest  the  court  of  jurisdiction  to 
rder  the  judgment  debtor  to  pay  the  costs. — 
iolton  V.  Kobinson  (Sup.)  33. 

A  reasonable  allowance  to  a  receiver  in  sup- 
lenaentary  proceedings  for  services  in  suit  to 
et  aside  a  fraudulent  conveyance  is  permissi- 
le  tinder  Coie  Civ.  Proc.  §  3320.— Holton  T. 
tobinson  (Sup.)  33. 

A  judgment  debtor  who  refuses  to  pay  costs 
(  supplementary  proceedings  can  be  punished 
or  contempt  under  Ck>de  (Sv.  Proc.  f  226S. — 
Iolton  V.  Robinson  (Sup.)  33. 

A  judgment  creditor's '  action  to  set  aside 
raudnlent  conveyance  is  not  a  bar  to  lupple- 
uentary  proceedings  in  the  absence  of  abuse. 
-In  re  Bachiller  de  Ponce  de  Leon  (Sup.)  242. 

On  the  death  of  a  receiver  in  supplementary 
iroceedings  on  supreme  court  judgment,  the 
upreme  court  has  jurisdiction  to  appoint  his 
uccessor.— Smith  v.  Bamum  (Sup.)  253. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

See  "Wills." 

Testamentary  trustees,  see  "Tmsts." 
Testimony  as  to  transactions  with  decedents, 
see  "Witnesses,"  f  1. 

1.     Appolmtitient,      qiiAliflotttloa,      knd 
tenure. 

The  consul  general  of  Italy  field  not  entitled 

0  administer  on  the  estate  of  a  deceased  citi- 
:en  of  Italy  under  Consular  Treaty  with  Italy 
>r  1878,  art.  17,  as  against  the  rights  of  a 
lublic  administrator  or  without  giving  security. 
-In  re  Logiorato's  Estate  (Sur.)  507. 

Under  Code  Civ.  Proc.  |  2660,  the  consul  gen- 
'ral  of  Italy  held  entitled  to  letters  of  adminis- 
ration  on  the  estate  of  a  deceased  citizen  of 
taly,  on  refusal  of  the  public  administrator  to 
ict.— In  re  Logiorato's  Estate  (Sur.)  607. 

Letters  to  widow  of  intestate  husband  will 
lot  be  denied  because  she  has  been  occasional- 
y  addicted  to  the  use  of  intoxicating  liquors.— 
In  re  Reichert's  Estate  (Sur.)  ftl4. 

Unpaid  judgment  creditor  of  an  estate  hdd 
■ntitled  to  an  accounting  and  removal  of  exec- 
rtor.— In  re  Hickey  (Sur.)  844. 

1  2.     Oolleotlov.  and  manacemeat  of  ea> 

tate. 

A  will  held  to  vest  in  the  executors,  as  trus- 
'f<'s,  title  to  all  testator's  property,  except  spe- 
'itic  bequests,  with  power  to  soil  enough  realty 
:i>  pay  debts  and  legacies. — Siefke  v.  Siefke 
Sup.)  514. 

Acquiescence  of  beneficiaries  under  a  will 
le/d  to  excuse  an  executor  for  failing  to  dis- 


pose of  bonds  of  a  character  which  he  was  not 
authorized  to  retain  for  more  than  a  year.— 
In  re  Douglas  (Sap.)  687. 

A  decree  charging  an  executor  with  a  loss 
occasioned  by  his  failure  to  reinvest  securities 
Md  erroneous  on  the  gi'ound  that  no  such  ob- 
jection was  raised  by  contestant's  exceptions. — 
Wotton  V.  De  Beau  (Sup.)  753. 

The  fact  that  testator  requested  that  her  in- 
vestments should  not  be  changed  did  not  relieve 
the  executor  from  liability  for  a  loss  occasioned 
by  his  failure  to  sell  the  securities  and  reinvest 
in  those  which  he  was  authorized  by  law  to  re- 
tain.—Wotton  V.  De  Beau  (Sup.)  7&«. 

An  executor  and  trustee  of  an  interest  in 
common  in  real  estate,  who  owns  a  common 
interest  therein,  held  personally  liable  to  ac- 
count for  the  proceeds  of  a  sale  of  the  prop- 
erty made  after  the  termination  of  the  trust. 
—Ferris  v.  Nelson  (Sup.)  999. 

Mone]ys  received  by  executors  from  a  corpo- 
ration m  which  thev  are  directors  held  to  be 
estate  funds,  for  which  they  must  account. — 
In  re  Schaefer's  Estate  (Sur.)  4m. 

Executor  personally,  and  not  the  estate,  heid 
liable  for  fraudulent  representations  of  the  ex- 
ecutor as  to  the  value  of  the  estate. — In  re 
Hickey  (Sur.)  844. 

Judgment  creditor  of  execotor,  carrying  on 
bnsiness  of  testator,  can  subject  only  assets  of 
testator  invested  in  the  bnsiness  when  he  died. 
—In  re  Hickey  (Sur.)  844. 

Where  it  appears  that  a  foreign  temporary 
administrator  of  a  resident  decedent  has  in- 
formation necessary  to  enable  the  domestic 
administrator  to  prepare  his  inventory,  an  ap- 
plication to  compel  the  foreign  administrator  to 
disclose  such  information  will  be  granted. — In 
re  O'Brien  (Sur.)  1022. 

Answer  in  application  for  discovery  of  as- 
sets filed  by  a  temporary  domestic  administra- 
tor held  insufficient.— In  re  O'Brien  (Sur.)  1022. 

I  3.     Allowanoe  and  payment  of'olalm«> 

Evidence  held  sufficient  to  show  a  contract  by 
which  defendant's  intestate  had  agreed  to  pay 
plaintiff  .f'25  a  month  for  certain  services,  to 
be  paid  from  his  estate  after  his  death. — Bar- 
rett V.  Bailey  (Sup.)  246. 

The  personal  property  specifically  bequeathed 
held  not'  subject  to  sale  to  pay  debts,  in  the 
absence  of  deficiency  of  general  assets  applica- 
ble thereto.- Siefke  v.  Siefke  (Sup.)  514. 

I  4.     Dlstrllratlon  of  estate. 

Where  one  of  three  beneficiaries  was  a  minor, 
and  the  executor  paid  a  lapsed  legacy  with  the 
consent  of  the  beneficiaries,  the  executor  must 
account  for  one-third  of  the  amount  so  paid  as 
trustee  of  the  minor's  share  in  the  estate. — In 
re  Tatum  (Sur.)  501. 

I  6.     Actions. 

A  complaint  held  not  sufficient  to  show  that 
the  suit  wns  brought  against  defendants  as  ex- 
ecutors.—Kley  V.  Higgins  (Sup.)  820. 

i  6.     Aceonntlag  and  settlement. 

In  a  contest  between  legatees  and  an  exec- 
utor, costs  of  both  parties  held  properly  taxed 
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ksalnst  the   estate.— In   re   Arkenbargh's   £!•■ 
tate  (Sap.)  125. 

Under  Code  CIt.  Proc.  i  2731,  and  Rev.  Bt 
(8th  Kd.)  p.  2561,  {  33,  the  burden  of  proof  of  a 
claim  to  offBet  a  charge  on  the  books  of  dece- 
dent againit  his  executor  rests  on  th<>  latter  on 
his  acconnting.  —  Id  re  Arkenburgh's  Estate 
(Sup.)  125. 

Where  an  ezecator  Is  discharged  on  his  own 
motion  before  the  final  completion  of  the  trnst, 
he  is  not  entitled  to  full  commissions.— In  re 
Douglas  (Sup.)  687. 

A  decree  on  an  interlocutory  acconnting  of 
an  executor,  surcharging  him  with  certain 
itemst  Md  conclusiye  on  final  accounting.— 
In  re  Douglas  (Sup.)  687. 

The  refusal  to  grant  an  executor  commisalons 
for  selling  securities  hdd  proper  under  the  eri- 
dence.— Wotton  y.  De  Bean  (Sup.)  763. 

An  attempt  of  executors  to  retain  certain  es- 
tate moneys  held  not  to  defeat  their  right  to 
commissions.— In  re  Schaefer's  Estate  (Sur.) 
489. 

EXEMPTIONS. 

Stem  taxation,  see  'Taxation,"  1 1. 

EXPERT  TESTIMONY. 

lo  dTll  actions,  see  "ETidenoe,"  |  11. 
In  criminal  prosecutions,  see  "Criminal  Law," 
14. 

EXTRADITION. 

I  1.    Interstate. 

It  Is  no  defense  to  a  warrant  of  extradition 
that  the  prisoner  is  out  on  bail  pending  appeal 
from  conviction  of  a  crime  committed  In  the 
state.— People  t.  Ungan  (Sup.)  475. 


FACTORS. 


See  "Brokers." 


FALSE  IMPRISONMENT. 

I   1.    ClTll  UablUty. 

A  complaint  in  an  action  for  false  Impris- 
onment against  the  proprietor  of  a  store  held 
sufficient,  as  against  a  demurrer,  though  it  did 
not  aver  that  the  illegal  arrest  complained  of 
was  made  by  defendant's  agent  while  engaged 
within  the  scope  of  his  employment— Fogartf 
T.  Wanamaker  (Sup.)  883. 

FEES. 

See  "Assignments  for  Benefit  of  Creditors," 
J!5. 

Attorney's  fees  as  costs  in  replevin,  see  "Re- 
plevin," (  2. 

Of  attorney,  see  "Attorney  and  Client,"  {  4. 

Right  to  recover  referee's  fees  paid  under  agree- 
ment that  they  sliould  be  included  in  judg- 
ment on  report,  see  "Stipulations." 


FELLOW  SERVANTS. 

See  "Master  and  Servant,"  {  2. 

FINAL  JUDGMENT. 

Appealability,  see  "Appeal,"  t  L 

FINDINGS. 

Review  on  appeal,  see  "Appeal,"  |  7. 
Special  findings  by  jury,  see  "Trial,"  i  6. 

FOOD. 

Judicial  notice  of  the  color  of  natural  bntte 
see  "Evidence,"  I  1. 

The  intention  to  Imitate  the  color  of  natcr 
butter  need  not  be  shown  in  a  prosecution  i. 
der  Laws  1803,  c.  338,  as  amended  by  L»i 
1S97,  c.  768,  prohibiting  the  sale  of  oleomar; 
rine  manufactured  In  imitation  of  natural  be 
ter.— People  t.  Hillman  (Sup.)  66. 

Evidence  held  insufficient  to  sustain  a  conri 
tion  under  Laws  1893,  c.  338,  as  amended  t 
Laws  1897,  c.  768,  prohibiting  the  sale  of  olt- 
margarine  manufactured  in  imitation  of  natnr 
butter.— People  v.  Hillman  (Sup.)  66. 

Evidence  held  sufficient  to  justify  a  verd' 
finding  defendant  guilty  of  selling  an  infen< 
article  as  lemonade,  in  violation  of  Pun; 
Health  Law,  f  41.— People  v.  Park  (Sup.)  IW 

FORECLOSURE. 

Of  lien,  see  "Mechanics'  Liens,"  (  2. 
Of  mortgage,  see  ''Mortgages,"  {   1, 

FOREIGN  CORPORATIONS. 

See  "Corporations,"   |  7. 

FORFEITURES. 

Of  Insurance,  see  "Insurance,"  |  2, 

FORMER  JEOPARDY, 

Bar  to  prosecution,  see  "Criminal  Law,"  }  % 

FORMS  OF  ACTION. 

See  "Ejectment";    "Trover  and  Conversion 

FRAUD. 

See  "Fraudulent  Conveyances." 

As   avoiding   award   of   insurance   appraisei 

see  "Insurance,"  \  6. 
As   ground   for  setting  aside  bankrupt's  4| 

charge,  see  "Bnnkruptcy,"  i  2. 
Effect  on  limitation,  see  "Limitation  of  M 

tions,"  SI.  ^ 
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irlsdicdon  of  mnnicipai  conrt.  Me  "Courts," 
§    3. 

ability  of  estate  for  executor*!  fraudulent 
reijresentations,  aee  "Bxecutors  and  Admin- 
istrators," $  2. 

FRAUDS.  STATUTE  OF. 

X.     Promises  to  answer  for  debt,  do- 
f«alt,  or  miscarriage  of  another. 

Though  the  statute  of  frauds  requires  a  guar- 
ity  to  be  in  writing,  it  ma;  be  terminated  br 
irol.— Picker  y.  Fitzelle  (Sup.)  902. 

A.U  agreement  by  an  agent  to  pay  the  pre- 
:ium  on  a  policy,  if  it  should  not  be  canceled, 
not  answering  for  the  debt  of  another,  where 
B  thereby  sought  to  secure  his  own  commis- 
ons  on  the  contract. — ^Hess  t.  Rothschild 
$op.)  957. 


2. 


It- 


B«aiilsltes  and  snf&olenoy  of 
intC. 

"Where  an  agreement  was  not  to  be  perform- 
i  within  a  year,  a  writing  which  did  not  show 
onsideration  for  defendant's  promise  was  in- 
afficjent.— Seymour  t.  Warren  (Sup.)  236. 

Where  an  agreement  was  not  to  tie  performed 
ritbin  a  year,  a  writing  which  did  not  show  the 
.-hole  agreement  "was  Insufficient. — Seymour  v. 
V'arren  (Sup.)  236. 

3.     Pleading,   erldenee,  trial,   and   re- 
vie-w. 

In  an  action  to  enforce  a  contract  creating 
in  express  trust  in  land,  it  is  not  necessary  to 
illege  in  the  complaint  that  such  contract  is  in 
writing,  and,  if  defendant  wishes  to  avail  him- 
«lf  of  the  statute  of  frauds,  requiring  written 
troof  of  the  contract,  be  must  plead  the  stat- 
ite  as  a  defense,  or  be  will  be  deemed  to  hare 
iraived  it.— Miller  v.  Munroe  (Sup.)  861. 

FRAUDULENT  CONVEYANCES. 

By  bankrupt,  see  "Bankruptcy,"  8  1. 

t    1.    Transfers  and  transactions  Invalid. 

A  conveyance  of  defendant's  real  property 
held  fraudulent,  as  made  without  adequate 
consideration  and  with  the  intent  to  delay  the 
»)1  lection  of  plaintiff's  judgment. — Maasch  t. 
Parkin  (Sup.)  187. 

Bvidence  held  to  show  that  conveyance  by 
father  to  son  was  in  fraud  of  the  creditors  of 
the  father.— Breen  v.  Henry  (Sup.)  627. 

Services  of  son  on  father's  farm  held  insuffi- 
cient consideration  for  transfer  of  property  by 
tlie  father  to  the  son  as  against  creditors. — 
Breen  v.  Henry  (Sup.)  627. 

I  Z.    Remedies  of  creditors  and  purchas- 
ers. 

The  burden  is  on  one,  having  alleged  a  fraud 
in  the  execution  of  a  conveyance,  to  prove  the 
facts  from  which  the  inference  of  fraud  is  to 
be  deduced. — Edmondson  t.  Hamilton  (Sup.) 
857. 


GAMING. 

I  1.     Oambllng    contracts   and   transact 
tlons. 

Recovery  of  bet  from  stakeholder  under  2 
Rev.  St.  p.  1763,  had  not  affected  by  Pen. 
C!ode,  J  352,  forfeiting  money  so  bet  to  the  peo- 
ple.—French  V.  Matteson  (Sup.)  869. 

GARNISHMENT. 

See  "Attachment";   "Bxecution." 

GIFTS., 

Charitable  gifts,  see  "Charities." 

S    1.    Inter  tIvob. 

Evidence  held  sufficient  to  show  intent  of 
decedent  that  money  deposited  in  bank  in  the 
name  of  himself  and  wife  should  go  to  her 
on  Ills  death.— In  re  Meehan  (Sup.)  9. 

Where  a  mother,  after  depositing  her  own 
funds  in  a  bank  in  the  name  of  herself  and 
daughter,  retained  actual  possession  and  con- 
trol of  the  bank  book,  and  always  drew  from 
the  account,  held,  that  the  transaction  did  not 
constitute  a  gift  to  the  daughter,  and  the  fnnd 
was  therefore  liable  for  the  mother's  debts. — 
Schwind  v.  Ibert  (Sup.)  921. 

GOOD  FAITH. 

Of  purchaser,   see  "Vendor  and   Purchaser," 

GRAND  JURY. 

See  "Indictment  and  Information." 

GUARANTY. 

See  "Indemnity";    "Principal   and   Surety." 
Requirements     of     statute     of     frauds,     see 
"Frauds,  Statute  of,"  §  1. 

GUARDIAN  AND  WARD. 

Onardianship  of  insane  persons,  see  "Insane 
Persons,"  i  1. 

$   1.    Onardianship  in  general. 

The  supreme  court  nas  general  jurisdiction  of 
a  guardian  in  relation  to  the  care  of  the  person 
and  property  of  the  ward. — Strabbe  t.  lyings 
County  "rrust  Co.  (Snp.)  1092. 

i  2.    Actions. 

A  complaint  in  an  action  against  a  guardian 
held  not  to  show  a  cause  of  action.— Strubbe  v. 
Kings  County  Trust  (}o.  (Sup.)  1092. 

HABEAS  CORPUS. 

{    1.    Nature  and  gronnds  of  remedy. 

Habeas  corpus  will  not  lie  to  review  a  convic- 
tion for  disorderly  conduct,  where  th«  magis- 
trate had  jurisdiction  and  authority  to  inflict 
the  punishment  imposed. — People  T.  Uagan 
(Sup.)  451. 
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I  Z.    Jnriadtotloa,  p»>«««dlnK«,  and  re- 
lief. 

Writ  ot  certiorari  to  review  defendant's  de- 
tention shoald  not  be  sued  oat  at  the  aame  time 
as  a  writ  of  habeas  corpus  to  review  bis  eoirrie- 
tion.— People  t.  Hagan  (Snp.)  451. 

The  circumstances  as  shown  by  the  case 
made  in  habeas  corpns  by  a  wife  against  her 
husband  to  obtain  custody  of  their  child  held 
such  that  a  former  adjudication  of  the  New 
Jersey  chancery  court  awarding  the  child  to 
respondent  would  not  be  disregarded,  and  that 
the  writ  should  be  dismissed.— People  ▼.  Win- 
ston (Snp.)  462. 

In  habeas  corpus 'by  a  wife  against  her  hus- 
band to  obtain  the  custody  of  tneir  child,  the 
fact  that  the  child  is  a  nonresident  is  no  bar  to 
relief  against  respondent,  who  is  subject  to  the 
jurisdiction  of  the  court  and  has  power  to  pro- 
dace  It.— People  7.  Winston  (Sup.)  462. 

Retnm  of  writ  inquiring  into  cause  of  re- 
lator's detention  need  not  contain  evidence  on 
which  conviction  was  based.— People  v.  Fox 
(Sup.)  645. 

On  habeas  corpus  to  inquire  into  caase  of 
relator's  detention,  where  it  appears  that  he  is 
detained  under  a  valid  judgment  of  conviction, 
the  writ  will  be  dismissed.— People  t.  Fox 
(Snp.)  646. 

HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal,"  |  & 

HEALTH. 

See  "Pood." 

HEARSAY. 

In  civil  actions,  see  "Bvidence,"  |  8. 

HIGHWAYS. 

See  "Bridges";  "Municipal  Corporations,"  |{ 
6,  6. 

Accidents  at  railroad  crossings,  see  "Bail- 
roads,"  {  4. 

Bicycle  paths  as  additional  burden  on  high- 
ways, see  "Eminent  Domain,"  $  1. 

{   1.    Eatabllslunent,  alteration,  and  dla- 
oontlnvance. 

An  abutting  owner  has  no  absolute  right  to 
obstruct  travel.on  a  highway  by  hitching  horses 
thereon.  Hence  Laws  18St9,  c.  152,  and  Laws 
1900,  c.  640,  are  not  unconstitutional  because 
the  bicycle  paths  authorized  may  interfere  with 
such  practice. — Ryan  v.  Preston  (Sup.)  IQO. 

{  2.     Reenlatton.  and  ate  for  travel. 

Where  plaintiff's  horse  was  injured  by  col- 
lision with  defendant's  team,  and  there  was  no 
ncKliRence  on  the  part  of  defendant's  teamster, 
a  judf^ment  for  plaintiff  for  damages  should  be 
reversed.^— Watters  v.  John  Simmons  C!o.  (Sup.) 
325. 

The  traveled  portion  of  a  highway,  which  a 
town  is  bound  to  keep  safe  for  travel,  extends 


to  that  used  in  passing  other  teams. — Newdl  t. 
Town  of  Stony  Point  (Sup.)  583. 

Tbe  exercise  of  reasonable  care  by  plaintiC 
who  was  injured  by  a  wagon  in  which  she  vi-, 
seated  striking  stones  in  the  highway,  krld  u 
be  inferable  from  circumstances  disclosed  >f 
the  evidence,  and  direct  testimony  as  to  »c<£ 
fact  to  be  unnecessary.— Newell  ▼.  Town  ti 
Stony  Point  (Sup.)  583. 

HOUSEBREAKING. 

See  "Burglary," 

HUSBAND  AND  WIFE. 

See  "Marriage." 

Admissibility    of    admissions    of    husband    as 

against  wife,  see  "Kvidence,"  S  6. 
Oarrler's  liability  for  personal  injuries  to  wife, 
j     see  "Carriers,''^  |  S. 

I  I   1.    Mntnal  rlsbts.  duties,  and  liaUU- 
j  ties. 

A  buslmnd,  by  agreeing  to  account  as  trustee 

,  for  money  which  his  wife  received  from  her  fa- 

'  ther's  estate,  helii  to  have  waived   bis   marital 

rights  thereto.— Dorland  v.  Dorland  (Sup.)  175). 

In  an  action  against  a  hustiand  for  fees  by 
an  attorney  who  had  been  consulted  by  tbe 
wife  in  contemplation  of  divorce  proceeding;:,  it 
appearing  that  a  divorce  had  been  obtained 
subsequently,  defendant  was  entitled  to  show 
that  tne  divorce  was  granted  to  him  because 
of  the  wife's  misconduct.— Hahn  t.  Rogers 
(Sup.)  926. 

I  2.     Wife's  separate  estate. 

Facts  Md  not  sufficient  to  show  a  reliance  on 
the  credit  of  defendant,  so  as  to  make  her  lia- 
ble for  repairs  made  at  request  of  her  husband 
to  furniture  belonging  to  him  and  house  belong- 
ing to  her. — Hesselbach  v.  Savage  (Sup.)  429. 

Where  a  husband  and  wife  are  sued  jointly, 
tbe  separate  answer  of  the  wife  admitting  her 
liability  for  part  of  the  items  sued  on  will  not 
make  her  liable  for  the  entire  amount  in  a 
Bubseqaent  suit  against  her  alone.— Hesselbach 
▼.  Savage  (Sup.)  i2». 

I  3.     Actions. 

Where  a  married  woman  claims  damages  re- 
sulting from  negligence,  and  there  is  no  aver- 
ment or  proof  that  she  labored  on  her  own 
account,  evidence  of  her  earning  capacity  is  in- 

i  admissible. — Klapper  v.   Metropolitan   St.   Ry. 

!  0>.  (Sup.)  955. 

j  (  4.    Entioinc  and  alienatins. 

!  Facts  htld  insufficient  to  support  a  verdict  for 
{  alienation  of  affection. — ^Rubenstein  v.  Raben- 
I  stein  (Sup.)  1067. 

In  an  action  for  alienation  of  affection,  a  let- 
!  ter  written  two  years  after  the  commencement 
of  the  action  held  inadmissible  to  show  the  ex- 
istence of  affectionate  relations. — Hubenstein  v. 
Rubenstein  (Sup.)  1067. 

'  {  6.     Criminal  conTersation. 

;     Where  plaintiff  alleged  that  in  consequence 
of  criminal  relations  between  )>is  wife  and  de- 
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endatnt  her  affections  became  alienated.  It  waa, 
'rror  to  sttllce  oat  an  answer  setting  up  the 
-wo-year  i>eriod  of  Umitations  imposed  by  Code 
3i-v.  Proc.  J  384,  in  actions  for  criminal  con- 
rerasLtion.— Oarrie  r.  Gardenier  (Sup.)  246. 

IMPEACHMENT. 

!>f    -vvitnesB,  see  "Witnesses,"  §  8; 

IMPLIED  CONTRACTS. 

Bee  "If oner  BeceiTed" ;  "Work  and  Labor." 

IMPRISONMENT. 

See  "Arrest";    "False  Imprisonment.'* 
Ha'beas  corpns,  see  "Habeas  Corpna." 

IMPROVEMENTS. 

X.<feiis,  see  "Mechanics'  Liens." 

IMPUTED  NEGLIGENCE. 

See  "Negligence,"  |  2. 

INCOMPETENT  PERSONS. 

'  Be«  "Insane  Persons."  . 

INDEBTEDNESS. 

Of  fraudulent  grantor,  see  "Fraudulent  Gon- 
veyancea,"  S  1. 

INDEMNITY. 

See  "Principal  and  Surety." 

Where,  in  an  action  on  a  bond  to  account 
for  moneys,  the  complaint  alleged  that  defend- 
ant had  broken  such  condition,  plaintiff  cannot 
recover  on  the  ground  that  he  had  guarantied 
payment  of  accounts  for  goods  sold  by  him.— 
Allen  T.  De  Nyse  (Sup.)  662. 

INDICTMENT  AND  INFORMATION. 

Necessity     of     preliminary     pi-oceedings,     see 
"Criminal  Law,"  |  8. 

f    1.    Motlota  to  qaaah  or  dinnlaa,   and 
demarrer. 

Indictment  for  grand  larceny  dismissed, 
where  it  appears  that  whatever  remedy  the 
prosecuting  witness  may  have  is  by  a  civil  ac- 
tion for  an  accounting. — People  t.  Harmon 
(Gen.  SesB.)  511. 

INDORSEMENT. 

Of  bill  of  exchange  or   promissory  note,   see 
"Bills  and  Notes."  S  3. 


INPANTS. 

See  "Guardian  and  Ward";   "Habeas  (Jorpus," 

S2. 
Custody   and   support   on   divorce  of  parents, 

see  ''Divorce."  |  4. 

INFERIOR  COURTS. 

See  "Courts,"  {  8. 

INHERITANCE  TAX. 

See  "Taxation,"  {  9. 

INJUNCTION. 

Restraining    cancellation    of    Insurance   policy, 

see  "Insurance,"  S  2. 
collection  of  taxes,  see  "Taxation,"  |  7. 

nuisance,   see   "Nuisance,"   |   1. 

-  pollution   of   water   course,   see  "Watera 
and  Water  Courses,"  {  1. 

proceedings    for    recovery    of    land,    see 

"Landlord  and  Tenant."  S  6. 

violation  of  liquor  laws,  see  "Intoxicat- 
ing Liquora,"   8  3. 

waste  of  public  moneys,  see  "Municipal 

Corporations,"  |  7. 

i   I.    Salijeots  of  protection  and  relief. 

Where  it  was  necessary,  to  determine  plain- 
tiff's rights  as  beneficiary  of  a  trust,  to  in- 
vestigate the  transactions  consolidating  several 
corporations,  held  proper  to  continue  a  tempo- 
rary injunction  pendente  lite  restraining  the 
discharge  of  one  of  the  trustees.— Hamilton  r. 
Faber  (Sup.)  434. 

Under  a  contract  entitling  plaintiff  to  a  share 
of  certain  sums  to  be  collected  from  the  gov- 
ernment and  remitted  by  agents  to  defendant, 
plaintiff  was  not  entitled  to  enjoin  the  agents 
from  transmitting  such  sums  to  their  princi- 
pal.—Blumenstiel  V.  Fleitmann  (Sup.)  665. 

An  employe  will  not  be  enjoined  from  per- 
forming services  for  persons  other  tiian  his 
employer,  in  breach  of  his  contract,  unless  he 
has  skill  which  cannot  readily  be  supplied  by 
others. — Universal  Talking-Mach.  Co.  v.  Eng- 
lish (Sup.)  813. 

i   2.     Aotlona  for  injnnettons. 

An  employe  will  not  be  enjoined  from  using 
inventions  made  by  him  during  his  employ- 
ment, contrary  to  his  contract,  to  the  injury  of 
his  employer,  where  it  is  not  shown  that  he  has 
made  any  specific  invention. — Universal  Talk- 
ing-Mach. Co.  V.  English  (Sup.)  813. 

{  3.    Preliminary  and  Interloontoxy  in- 
junctions. 

Under  Code  CSv.  Proc.  $  620,  an  injunction  to 
restrain  summary  proceedings  for  land  should 
not  be  granted  without  an  undertaking. — Pot- 
ter V.  Potter  (Snp.)  183. 

An  Injunction  restraining  defendant  from 
backing  water,  or  permitting  same  to  be  back- 
ed, on  plaintiff  s  water  wheel,  held  unjustified. — 
Village  of  Keeseville  v.  Keeseviile  Electric  Co. 
(Sup.)  249. 
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An  application  for  injunction  to  restrain  a 
railroad  company  from  purchasing  another  road 
-ehould  be  denied,  when  the  statements  of  facta 
are  on  information  and  belief  and  are  met  by 
sworn  denials  on  knowledge. — Pine-Ckiffln  T. 
Erie  R.  Co.  (Sup.)  833. 

The  owner  of  a  bnlkhead  nsed  in  unloading 
vessels  on  the  Ejast  river  front  in  New  York 
City  held  entitled  to  a  temporary  injunction 
-against  the  maintenance  of  a  floating  dry  dock 
in  front  of  it  till  the  rights  of  the  parties  could 
lie  ascertained  on  the  trial. — Dimon  t.  Shewau 
<Sup.)  402. 

,A  refusal  of  a  temporary  injunction  doea  not 
necessarily  reouire  that  relief  shall  be  refused 
when  the  whole  case  is  disclosed  on  the  trial. 
—Meyer*  r.  CSty  of  New  York  (Sup.)  629. 

IN  PAIS. 

Estoppel,  see  "Estoppel,"  |  1. 

INSANE  PERSONS. 

t   I.    OnudlaiiaUp. 

The  court  has  discretion  whether  to  appoint 
a  nonresident  as  committee  of  an  incompe- 
tent nonresident  to  take  charge  of  his  property 
in  the  state,  or  to  appoint  a  resident. — In  re 
Bartelme  (Sup.)  468. 

INSOLVENCY. 

See  "Aaalgnmenta  for  Benefit  of  Creditora"; 

"Bankruptcy." 
Of  corporation,  aee  "Corporations,"  i  6L 

INSPECTION. 

Of  writings,  see  "Discovery,"  (  2. 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  {  4. 

INSURANCE. 

Interpleader  in  action  on  policy,  see  "Inter- 
pleader,"  (   1. 

{    1.    Tlxo  ooatraot  In  seaeraL 

Furniture  in  a  frame  building,  extending  over 
and  against  the  rear  of  a  brick  building,  used 
in  connection  therewith,  and  the  only  building 
attached  or  connected  with  the  brick,  held  cov- 
ered by  a  policy  insuring  all  furniture  contain- 
ed in  such  brick  building  and  "additions  at- 
tached."—Maisel  V,  Fire  Ass'n  of  Philadelphia 
<Sup.)  181. 

I>ocal  nsage  and  meaning  of  word  in  insur- 
ance policy  held  not  binding,  unless  both  par- 
ties to  policy  knew  of  and  contracted  with  ref- ' 
erence  to  it.— Cook  v.  Loew  (Sup.)  614.  | 

An  insurance  policy  covering  Inmber  in  a  j 
"yard"  does  not  cover  lumber  in  a  clearing  in  I 
«  forest.— Cook  v.  Loew  (Sup.)  614 


I  2.  Forf  eltwo  of  poller  tor  Vreaoh  of 
promissory  iramustjr,  earreaaait. 
or  oondltloB  ssbso^^veat. 

Defendant  in  action  on  life  insurance  poticr 
lield  estopped  to  assert  nonpayment  or  failure 
to  tender  final  premiums;  its  general  agent 
having  declared  that  the  policy  bad  lapsed,  acd 
could  be  reinstated  only  on  conditions. — ^Te  Bow 
V.  Washington  Life  Ins.  Co.  (Sap.)  2S9. 

Where  tender  of  premiums  on  accident  poney 
Is  rejected,  and  forfeiture  declared,  insure^! 
need  not  thereafter  keep  tender  good  in  order 
to  sue  on  policy. — Dennison  v.  Masons'  Prater^ 
nal  Ace.  Ass'n  (Sup.)  281. 

Where  insured  agrees  to  deposit  money  f'« 
premiums  subject  to  order  of  insurer,  depflt 
in  designated  bank  held  performance  by  in- 
sured.— Dennison  t.  Masons'  Fraternal  Aec 
Ass'n  (Sup.)  291. 

Pending  an  action  to  test  the  validity  of 
amendment  to  b:^-law  imposing  a  Uen  on  s 
member's  life  policy,  he.  must  pay  his  as;p<~- 
ments,  and  cannot  enjoin  the  company  from  de- 
claring the  policy  void  for  nonpayment.— 
Friedlander  v.  Mutual  Reserve  Fund  Life  Ass's 
(Sup.)  618. 

iralTer,     or     aneeiaeats 
.▼eld    ttr   for- 


(  3. 


Estoppel, 
affeetliiK   right   to 
felt  polley. 

Where  a  policy  was  delivered  to  the  in«'ir.-d 
by  an  agent  having  general  authority  to  dt-lir- 
er  policies  and  collect  premiums,  and  immed'.at'' 
payment  was  waived,  but  payment  was  snb-.- 
quently  made  by  check,  the  contract  of  in<r.r- 
ance  was  consummated,  in  absence  of  a  shotr- 
ing  ot  fraud.— Genung  r.  Metropolitan  Life  Ina. 
Co.  (Slip.  )1041. 

{  4.     Klsks  and  oanaos  of  loss. 

In  an  action  on  an  accident  policy,  evideno? 
held  insufflcient  to  show  a  total  disability  resqi:- 
ing  immediately  after  the  accident. — Hafndora 
V.  Masonic  Equitable  Ace.  Ass'n  of  the  WorlJ 
(Sup.)  831. 

(  6.     Extent  of  loss  sad  UabiUty  of  i>- 
'  surer. 

Provisions  in  accident  policy  that  weekly  '::- 
demnity  shall  not  exceed  weekly  salary  A' •' 
not  to  apply  where  one  is  insured  as  a  retip  i 
farmer.— Dennison  v.  Masons'  Fraternal  Aoo. 
Ass'n  (Sup.)  291. 

Underwriters  under  a  Lloyd's  poUc7.  wbfrr 
other  insurance  existed,  held  not  liable  for  t'. ' 
whole  amount  of  their  subscriptions.— Cook  t. 
Loew  (Sup.)  614. 

S  5^  Ad|nstineBt  of  loss. 

In  a  suit  by  insured  to  have  tile  award  of 

appraisers  set  aside,  the  companies*  agent  hav- 
ing fraudulently  represented  to  insured  that  i 
certain  arbitrator  was  an  unprejudiced  one.  the   ' 
referee  having  found   damages   amountini;  *.• 
$3,930.28,  and  the  plaintiff's  evidence  showi:!.:    | 
that  the  loss   was  in   excess   of   the   aiu»-..i- 
awarded  by  the  referee.  Md,  tliat  the  awarJ    I 
should  be  set  aside.- Kaiser  ▼.  Hambnrg-Br<-   ' 
men  Fire  Ins.  Co.  (Sup.)  344.  I 

In  a  suit  to  set  aside  an  award  of  apprai-tr^    ' 
to  adjust  a  fire  loss  on  the  ground  of  prejuJiLc    i 
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'Tidenee  held  to  warrant  the  setting  aside  of 
;he  award. — Kaiser  t.  Hambnrg-Bremen  Fire 
[ns.  Co.  (Sap.)  344. 

Where  an  agent,  representing  seyeral  insar- 
ince  companies  interested  in  a  fire  loss,  frand- 
ilently  represented  to  insured  that  the  ap- 
praiser selecrted  by  the  agent  was  unprejudiced, 
ind  a  company  whom  the  agent  did  not  repre- 
sent at  the  time  afterwards  signed  the  ap- 
praisal agreement,  the  award  was  void  as  to 
inch  company. — Kaiser  r.  Hambnrg-Bremen 
Fire  Ins,  Co.  (Sup.)  344. 

An  insured  should  have  notice  of  the  meet- 
ng  of  the  appraisers  of  his  loss,  and  an  op- 
portunity to  draw  their  attention  to  the  items 
if  loss  and  make  representations  concerning 
the  nature  thereof.— Kaiser  ▼.  Hamburg-Bre- 
nen  Fire  Ins.  Co.  (Sup.)  344. 

Appraisers  of  a  loss  on  a  fire  policy  are  not 
>bliged  to  give  insured  any  formal  notice  of  the 
time  and  place  of  their  meeting,  or  to  hear  evl- 
Jence.— Kaiser  v.  Hamburg-Bremen  Fire  Ins. 
Co.  (Sup.)  344. 

I  0.     Kotlae  and  proof  of  loa*. 

In  an  action  on  an  accident  policy,  facte  hdd 
lot  to  constitute  a  waiver  of  the  notice  of  In- 
jury required  by  the  policy. — Hagadorn  v.  Ma- 
sonic Equitable  Ace.  Ass'n  of  the  World  (Sup.) 
iSl. 

\  7.     BlsM  to  prooeeda. 

Where  the  owner  of  a  life  policy  assigned  It 
IS  security  for  a  loan,  and  afterwards  assign- 
;d  it  to  another  ns  security  for  another  loan, 
:he  first  assignee  thereafter  paying  one-third 
)f  the  premium  nnd  the  other  two-thirds,  each 
should  be  reimbursed  the  premiums  paid  by 
lim  and  interest  and  balance  of  proceeds  of 
policy  applied  on  the  loans.— Shaw  v.  Cornell 
iSup.)  660. 

!  8.     Aetloaa  on  poUdea. 

Under  the  evidence,  the  question  whether 
lending  the  policy  to  decedent  with  knowledge 
)f  defendant  s  general  agent  operated  to  waive 
;he  provision  for  cash  payment  and  to  grant  a 
reasonable  term  of  credit  was  properly  submlt- 
:ed  to  the  jury.- Ooss  v.  Security  Trust  &  Life 
Ins.  Co.  (Sup.)  189. 

Insured,  having  right  of  action  on  accident 
policy,  notwithstanding  wrongful  declaration 
)f  forfeiture,  held  not  to  lose  right  by  acquies- 
%nce  in  forfeiture. — Dennison  v.  Masons'  Pra- 
remal  Ace.  Ass'n  (Sup.)  291. 

Where  accident  policy  provides  that  suit  must 
je  brought  within  a  year  from  the  accident, 
BThere  disability  lasted  47  weeks,  an  action 
irought  within  20  days  after  expiration  of  8 
nontbs  after  furnisbins  proofs  of  loss  held  in 
ime.  —  Dennison  v.  Masons'  Fraternal  Ace. 
Vss'n  (Sup.)  291. 

ESvidence  held  to  support  a  finding  that  there 
nras  no  breach  of  a  warranty  in  an  insurance 
wntract  as  to  health  of  insured.— Genung  v. 
iletropolitan  Life  Ins.  Co.  (Sup.)  1041. 

Evidence  Jield  sufficient  to  go  to  the  jury  on 
the  question  of  delivery  of  a  policy. — Gennng 
r.  Metropolitan  Life  Ins.  Co.  (Sup.)  1041. 

Where  the  condition  of  a  policy  was  that  It 
ihould  not  be  valid  unless  insured  were  in  good 


health  on  its  delireiT,  a  motion  to  direct  a  rer- 
diet  for  defendant  in  a  snit  on  the  policy  on 
the  ground  of  a  breach  of  such  condition  held 
properly  denied.— Genung  v.  Metropolitan  Life 
Ins.  C!o.  (SuD.)  1041. 

i  9.     Mutual  benefit  Inswrsnee. 

The  contention  that  the  designation  of  the 
beneficiary  in  a  certificate  of  a  benefit  society 
was  ultra  vires  the  society  Aeid  not  available  to 
plaintiffs,  who  did  not  have  the  possession  of 
a  certificate  on  which  to  base  the  claim.— Ma- 
gnire  v.  Supreme  Conncil,  Catholic  Benev.  Le- 
gion (Sup.)  61. 

In  an  action  b^  a  widow  and  her  children 
against  the  beneficiary  named  in  her  deceased 
husband's  benefit  certificate  to  recover  the  in- 
surance, held,  that  the  contention  that  the  des- 
ignation of  the  beneficiary,  being  neither  of  the 
deceased's  family  nor  dependent  on  him,  was 
ultra  vires  of  the  society,  was  not  available  to 
the  plaintiffs,  but  to  the  council  alone. — Magnire 
V.  Siipreme  Conncil,  Catholic  Benev.  Legion 
(Snp.)  61. 

INTENT. 

Frandolent,    see    "Fraudulent   Conveyances," 

INTEREST. 

On  awards  In  condemnation  proceedings,  see 
"Eminent  Domain,"  f  2. 

On  claims  against  city,  see  "Municipal  Cor- 
porations," I  8. 

On  legacy,  see  "Wills,"  {  4. 

On  note,  see  "Bills  and  Notes,"  I  2. 

INTERLOCUTORY  INJUNCTION. 

See  "Injunction,"  |  8. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal,"  (  1. 

INTERPLEADER. 

i   1.    Bight  to  interpleader. 

Claimants    under    conflicting    benefit    certifi* 

.ites  ordered   to  interplead. — Fanning  v.   Sn- 

preme   Council   of   Catholic  Mut.   Ben.   Ass'n 


INTERSTATE  EXTRADITION. 

See  "Extradition,"  S  !• 

INTERVENTION. 

In  actions  in  general,  see  "Parties,"  |  L 

INTOXICATING  LIQUORSi 

Revocation  of  liquor  tax  certificate  as  taking 
property  without  due  process  of  law,  see 
'•Constitutional  Law,"  f  1. 

S    1.    Loeal  option. 

Under  Laws  1900,  c.  367,  an  order  for  a 
special  town  meeting  for  resubmission  of  the 
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qnestion  of  local  option  wu  error;  the  sub- 
mission at  the  regular  meeting  being  invalid, 
because  the  petition  therefor  was  not  filed  with 
the  town  clerk.— La  re  Krieger  (Sup.)  861. 

Under  Laws  1896,  c.  112,  I  16,  a  submission 
of  the  question  of  local  option  at  a  town  meet- 
ing, without  the  petition  therefor  being  filed 
with  the  town  clerk,  i*  inralid.— In  re  Krieger 
<Sup.)  851. 

I    2*      T^f  ifflBSOS    Mid    tAK60* 

Under  Lit^uor  Tax  Law,  t  17,  subd.  8,  false 
statements  m  an  application  for  a  liquor  li- 
cense for  a  place  which  was  occupied  as  a  ho- 
tel on  March  23,  1896,  that  there  were  no 
dwellings  within  2)00  feet,  were  immaterial,  and 
not  ground  for  revoking  the  license. — ^In  re 
Moulton  (Sup.)  14. 

Under  the  liquor  tax  law,  it  was  not  neccssa- 
17  that  premises  occupied  as  a  hotel  when  the 
act  took  effect  should  be  continuously  so  occu- 
pied, to  avoid  the  necessity  of  the  consent  of 
owners  of  dwellings  within  200  feet  to  the  sale 
of  liquors  therein. — In  re  Moulton  (Sup.)  14. 

Under  Liquor  Tax  Law,  {i  25,  84,  42,  an  as- 
signee of  a  liquor  tax  certificate  cannot  snr- 
render  it  and  obtain  a  rebate  while  a  prosecu- 
tion is  pending  against  the  assignor  for  a  vio- 
lation of  the  liquor  tax  law  while  doing  busi- 
ness under  a  previous  certificate. — People  v. 
Lyman  (Sap.)  111. 

Violation  of  the  law  at  a  part  of  the  places 
covered  by  several  liquor  tax  certificates  all  held 
by  one  person  is  sufficient  ground  for  the  revo- 
cation of  all  the  certificates  held  by  that  person. 
—In  re  Lyman  (Sup.)  309. 

Applications  for  the  revocation  of  a  number 
of  liquor  tax  certificates,  all  issued  to  one  per- 
son, may  be  properly  joined  in  one  proceeding. 
— In  re  Lyman  (Snp.)  309. 

An  assignment  of  a  liquor  tax  certificate  will 
not  entitle  the  assignee  to  surrender  it  and  re- 
ceive a  rebate  therefor,  when  his  assignor  has 
violated  the  liquor  tax  law  within  30  days  aft- 
er such  surrender.— In  re  Lyman  (Sup.)  309. 

Under  Liquor  Tax  Law,  f  11,  subd.  6,  a  per- 
son engaged  in  trafiicking  in  liquors  must  have 
as  many  tax  certificates  as  he  has  different  and 
distinct  bars  or  pl&ces  where  liquor  is  sold. — In 
re  Lyman  (Sup.)  309. 

The  consent  of  the  owner  of  a  dwelling  lo- 
cated within  200  feet  of  a  proposed  saloon  to 
the  granting  of  a  license  therefor,  given  without 
consideration,  under  Liquor  Law.  8  17,  subd. 
8,  may  be  revoked  at  any  time  before  the  treas- 
urer acts  on  the  application.— In  re  Adriance 
(Sup.)  314. 

Where  one  of  several  joint  owners  of  realty 
is  authorized  by  the  others  to  consent  to  the 
use  of  the  premises  for  trafiicking  in  liquors, 
such  authority  need  not  be  in  writing.— In  re 
Cowles  (Sup.)  756. 

Under  Laws  1897,  c.  312,  no  new  consent  for 
traffic  in  liquors  need  be  obtained  from  the  ven- 
dee, where  leased  premises  for  which  consent 
of  indefinite  duration  has  been  obtained  are 
sold  subject  to  the  terms  of  the  lease. — ^In  re  < 
Cowles  (Sup.)  756. 


aee  "Appeal,' 


!  Liquor  tax  certificate  revoked  because  i^ 
false  representations  in  application  as  to  cos- 
sent  of  adjoining  ownors.— In  re  Lrman  (SnpJ 

,781. 

Bear  doors  of  dwelling  houses  lield  entrance 
thereto,  within  the  meaning  of  the  liquor  Is? 
as  to  consent  for  issuance  of  certificate.- Ib 
re  Saunderson  (Sttp.)  928. 

I  3.     Abateaient  aad  In^anetloit. 

Evidence  in  action  to  enjoin  alleged  Illegal 
traffic  in  liquors  field  to  raise  no  preaamptai 
that  defendant  has  made  illegal  sales. — In  re 
Hunter  (Sup.)  908. 

Evidence  Md  insaffldent  to  anthoriae  ei- 
Joinlng  defendant  from  trafBcking  in  liqnor  is 
violation  of  the  liqaor  tax  law.-— In  z*  HnaK: 
(Sup.)  908. 

ISSUES. 

Presented  for  review  on  appeal, 
i  S. 

JEOPARDY. 

Former  Jeopardy  bar  to  ptoaecatioa.  see 
"Criminal  law,"  S  2. 

JOINDER. 

Of  appUcatioiia  for  revocation  of  liquor  tax 
certificates,  see  "Intoxicating  Liquors."  (  2. 
Of  causes  in  eqnity,  see  "Equity."  i  2. 
of  action,  see  "Action,     |  2. 

JOINT-STOCK  COMPANIES. 

Complaint  by  minority  stockholders  against 
the  president  of  the  company  and  others  held 
to  state  a  cause  of  action  entitling  plaintiffs  to 
a  decree  for  an  accounting.— Booth  v.  Doigt 
(Sup.)  673. 

JOINT  TENANCY. 

See  "Partition,"  S  1;  "Tenancy  in  Common." 

JUDGMENT. 

Decisions  of  courts  in  general,  see  "Courts," 
i  2. 

Eiffect  of  adjudication  in  bankruptcy,  see 
"Bankruptcy,"   S   1. 

Enforcement  by  creditors'  suit,  see  "Creditors' 
Suit." 

In  action  against  partnership,  aee  "Partner- 
ship," i  2. 

for  divorce,  see  "Divorce,"  f  2. 

Interlocutory  Judgment  for  costs,  see  "CJosts," 
§  5. 

On  appeal,  see  "Appeal,"  i  10. 

On  foreclosure,  see  "Mortgages,"  f  1. 

Place  of  making  motion  to  modify,  see  "Mo- 
tions." 

Review,  see  "Appeal." 

Setting  aside  judgment  against  assignee  of 
insolvent  debtor,  see  "Assignments  for  Ben- 
efit of  Creditors,"   I  3. 


Digitized  by 


Google 


INDEX. 


1183 


1.     B7  defanlt 

Evidence  held  to  , ,    „ _ 

liaw  V.  City  of  New  York  (Snp.)  669. 


Evidence  held  to  justify  opening jdefanlt— 


■V\'here  plaintiff  failed  to  return  an  order  ex- 
ending  time  to  answer  for  defendant's  failure 

0  attach  the  affidavits  thereto,  plaintiff  was 
LOt  entitled  to  a  default  judgment  for  defend- 
.nt's  failure  to  answer  notwithstanding  the 
'Sitension.— James  t.   Signell  (Sup.)  1106. 

Plaintiff's  appeal  from  an  order  setting  aside 
L  default  judgment  on  terms,  because  the  terms 
,^~ere  inadequate,  could  not  be  sustained  where 
t:  -was  found  that  defendant  was  not  in  default 
— James  t.  Signell  (Sup.)  1106. 

1  2.     On  trial  of  laanea. 

A  purchaser  of  a  bill  of  lading  after  the  de- 
iTery  of  the  goods,  who  sues  the  carrier  for 
conversion,  cannot  recover,  on  the  theory  of 
EL  breach  of  contract  in  delivering  the  goods 
«>c-itliout  taking  up  the  bill,  by  asliing  findings 
to  !<uch  effect  after  final  snbmission  of  the 
oause. — National  Commercial  Bank  ▼•  Lacka- 
-H-auua  Transp.  Co.  (Sup.)  896. 

The  assignee  of  a  bill  of  lading,  who  brings 
action  against  the  carrier  for  conversion  of 
tsoods,  cannot  recover  where  the  evidence  shows 
that  the  goods  were  delivered  to  the  assignee 
before  plaintiff  received  the  bill,  on  the  ground 
that  the  delivery  was  a  breach  of  contract.— 

T^ational    Commercial    Bank    v.    Lackawanna 

Transp.  Co.  (Sup.)  396. 

Under  Code,  {  1932,  the  service  of  a  copy  of 
the  complaint  and  snmmons  on  a  defendant 
after  judgment  held  not  to  entitle  plaintiff  to 
an  order  subjecting  such  defendant's  property 
to  the  judgment,  where  the  record  did  not  show 
any  service  on  him  in  original  suit — Power 
Pub.  Co.  V.  Hall  (Sup.)  533. 

%    3.     Amendment,    oorreetlon,    and    re- 
yi»\r  In  aame  oonrt. 

Under  Consol.  Act,  S  1386,  and  Code  Civ. 
Proc.  {  723.  mandamus  will  not  lie  to  compel 
the  municipal  justice  and  the  municipal  court 
olerk  of  the  city  of  New  York  to  amend  a 
jadginent,  by  stating  therein  that  the  defend- 
ant was  subject  to  arrest  and  imprisonment 
thereon.— Kling  r.  Walsh  (Sup.)  962. 

f   4.     OonelaalTeneas  of  adjndloation. 

The  contention  that  the  defendant's  failure 
to  serve  a  copy  of  her  answer  on  her  co-de- 
fendant, as  required  by  Code  Civ.  Proc.  S  521, 
prevented  a  judgment  in  favor  of  defendant  in 
such  action  from  being  a  bar  to  a  subsequent 
action  by  her  co-defendant  for  the  same  cause 
of  action,  held  not  sustainable. — Pratt  y.  John- 
ston (Sup.)  86. 

Former  adjudication,  in  which  provisions  of 
will  were  construed,  and  In  which  the  pro- 
vision attacked  in  this  case  was  assumed  to  be 
valid,  held  not  binding  on  the  court— Hafner  v. 
Hafner  (Sup.)  456. 

A  judgment,  in  an  action  against  the  comp- 
troller of  a  city  and  judgment  creditors  of  the 
city,  deciding  that  the  complaint  stated  a  caai^e 
of  action  against  the  creditors,  held  to  involve 
the  same  holding  as  against  the  comptroller, 
where  he  was  the  only  party  against  whom 


judgment  conld   be   rendered.— Bush  ▼.   CToIer 

(Snp.)  684. 

Decision  of  appellate  division  'on  accounting 
by  executor,  disallowing  claim  for  attorney's 
fees,  held  binding  on  a  subsequent  accounting 
by  the  same  man  as  executor  on  refusal  to 
probate  the  will.— In  re  Blair  (Snr.)  1013. 

Judgment  held  not  res  adjudicate  where  the 
parties  to  it  were  not  the  same  as  in  the  pend- 
ing suit.— In  re  Turner  (Sur.)  1019.      * 


i  5.     Payment,  .satlsfaetlott,  atevsev,  and 
dlseharce. 

A  Joint  foreign  judgment  against  sureties 
which  has  been  paid  in  full  by  some  of  them  is 
extinguished,  whatever  may  nave  been  the  in- 
tent of  the  parties.— Store  v.  Boyce  (Sup.)  612. 

Where  joint  foreign  judgment  against  sure- 
ties had  been  paid  by  some  of  them,  subse- 
quent assignment  to  another  surety  to  enable 
his  assignee  to  sue  a  nonresident  surety  held 
of  no  effect.— Stor«  v.  Boyce  (Sup.)  612. 

In  an  action  on  a  deficiency  judgment  of  a 
foreclosure  proceeding  which  was  docketed  in 
ISSO,  and  where  the  foreclosure  judgment  and 
sale  had  been  entered  in  1879,  the  20-year 
period  of  limitations  did  not  begin  to  run  until 
the  judgment  had  been  perfected  by  the  docket- 
ing in  1S80,  under  Code  Qv.  Proc.  {  376.— 
Seaman  r.  Clarke  (Sup.)  1002. 

Under  Code  CSv.  Proc.  {  398,  the  conclusive 

presumption  of  the  payment  of  a  final  judg- 
ment,  arising  after  20  years,  as  provided  by 
section   876,    should    be   determined   from    the 
I  time  the  summons  in  an  action  on  the  judg- 
I  ment  is  served.— Seaman  v.  Clarke  (Sup.)  1002. 

.  {  6.    Actions  on  Judgments. 

I  Complaint  in  action  by  receiver  on  judgment 
in  county  court  that  it  was  duly  recovered  held 
I  sufficient  to  admit  proof  that  defendant  was  a 
I  resident  of  the  county.— Breen  v.  Henry  (Sup.) 
■  627. 

JUDICIAL  NOTICE. 

In  cItU  actions,  see  "Evidence,"  (  1. 

JURISDICTION. 

See  "Equity,"  {  1;    "Habeas  Corpus."  (  2. 
Action  for  annulment  of  marriage,  see  "Mar- 
riage." 
Particnlar  courts,  see  "Courts." 

JURY. 

Instmctions  in  dvil  actions,  see  "Trial,"  |  4. 
Questions  for  jury  in  civil  actions,  see  "Trial," 

I  3. 
Taking  case  or  question   from  jury  at  trial, 

see  "Trial,"  f  3. 

{   1.    Hlcht  to  trial  br  Jnrr. 

Under  Code  dr.  Proc.  f  968,  a  complaint  in 
an  action  to  I'ecoTer  royalties,  containing  al- 
legations demanding  equitable  relief  in  iiddi- 
tion  to  a  money  judgment,  but  failing  to  al- 
lege facts  authorizing  equitable  relief,  is  not 
sufficient  to  authorize  the  court  to  refuse  a 
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Jury  trial  on  the  request  of  a  defendant  who 
las  not  waived  such  right. — Baylis  r.  Bulloclc 
Electric  Mfg.  .Co.  (Sup.)  693. 

Where  a  complaipt  demands  equitable  rullef 
in  addition  to  a  money  judgment,  but  no 
grounds  of  equitable  relief  are  alleged,  the  de- 
fendant' does  not  waive  his  right  to  a  jury 
trial  by  noticing  the  cause  for  trial  at  the  spe- 
cial term.— Baylis  ▼.  Bullock  Electric  Mfg.  Oo. 
(Sup.)  693. 

JUSTIFICATION. 

Of  actionable  words,  see  "Libel  and  Slander," 
IS. 

LANDLORD  AND  TENANT. 

i   1.    Leaaea  and  aKreemeata  in  KeaeraL 

Modification  of  lease  held  based  on  sufficient 
consideration.— Ireland  t.  Hyde  (Snp.)  889. 

I  S.    Tenaa  for  yeara. 

Where  a  tenant  held  over  after  the  expiration 
of  his  lease  involuntarily  by  reason  of  a  sub- 
tenant refusing  to  surrender  possession,  he  was 
nevertheless  liable  to  the  landlord,  at  the  lat- 
ter's  election,  tor  another  year's  rent. — Sullivan 
r.  George  Ringler  &,  Oo.  (Snp.)  38. 

Facts  held  not  to  show  a  renewal  of  a  lease 
nnder  the  renewal  clause  therein. — Burckle  v. 
Adams  Bros.  Co.  (Snp.)  40. 

Where  a  lessee  had  an  option  to  purchase 
daring  his  term,  and  a  date  thereafter  was 
fixed  for  the  delivery  of  the  deed,  with  pro- 
vision that,  if  the  option  was  not  exercised, 
lessee  should  pay  additional  rent,  in  an  action 
for  such  rent  the  lessee  must  show  that  the 
option  was  exercised. — Church  r.  Standard  Rail- 
road-Signal Co.  (Sup.)  726. 

I  3.     Premiaea,  and  enjoymeat  and  nae 
thereof. 

The  dismissal  of  a  complaint  for  injuries  to 
a  tenant  in  falling  through  a  defective  grating 
on  the  rented  premises  hdd  erroneons:  the 
question  of  plaintiff's  contribat(»T  neglvence 
ander  the  evidence  being  for  the  Jnrr.— <>>iUer 
T.  Collins  (Sup.)  94, 

Where  a  lease  provided  that  the  lessee  should 
make  repairs,  a  letter  from  the  lessor's  agent, 
telling  an  assignee  of  the  lease  to  make  ne<y 
cssary  repairs  and  he  would  be  liberal  in  settle- 
ment, did  not  make  the  leosor  liable  for  repairs. 
— Everson  v.  HefCernan  (Sup.)  2C8. 

The  refusal  to  dismiss  tenant's  case,  on  the 

Sound  that  no  defect  in  machinery  or  notice 
ereof  to  the  landlord  was  shown,  Aeiel  proper 
nnder  the  evidence. — Hirtenstein  v.  Farrell 
(Sup.)  8S6. 

Evidence  held  to  show  no  snrrender  of  lease 
by  operation  of  law.— Dodge  ▼.  Pritchard 
(Sup.)  911. 

Where  defendant  retained  control  of  a  coal 
bole  in  front  of  his  building,  and  one  of  his  ten- 
ants left  the  hole  uneuarded,  and  plaintiff  sus- 
tained injuries  by  falling  into  the  hole,  defend- 
ant was  liable.— Anderson  t.  Caulfield  (Sup.) 
1027. 


(  4.     Rent  and  advaneea. 

In  an  action  by  a  lessee  to  recover  rent  frci 
Itis  snbleasee,  the  fact  that  the  snblessee  tt-r 
dered  the  rent  for  a  part  of  the  time  to  t-: 
landlord,  who  refused  it,  is  not  a  defense.— 
Crowley  t.  Gormley.  (Sup.)  576. 

I  5.     Re-entrr   and   reooTavy  of  veasaa- 
alon   by   landlord. 

Code  CSv.  Proc.  {  2205,  does  not  prolilbit  aa 
injunction  to  restrain  summary  proc«edingi  f  r 
land,  where  there  may  be  eqnitiea  between  tbe 
parties  beyond  the  mere  question  of  landlc:^ 
and  tenant.— Potter  v.  Potter  (jSnp.)  183. 


LAPSE. 

Of  devise  or  legacy,  see  "Wilia," 


f  4. 


LARCENY. 

See  "Becdving  Stolen  Gooda." 

LAW  OF  THE  CASE. 

Decision  on  appeal,  aee  "Appeal,"  |  QL 

LEASES. 

See  "Landlord  and  Tenant." 

LEGACIES. 

See  "WUla." 

LEGACY  TAX. 

See  "Taxation,"  |  9. 

LEVY. 

Of  attachment,  aee  "AtUchment**  I  9L 

LIBEL  AND  SLANDER. 

I   1.    Worda    and    aeta    aattoaaWa,  a>d 
Uabillty  therefor. 

Under  Rev.  St  U.  S.  (  S209.  a  defaoltirc 
cashier  of  a  national  bank  is  guilty  ot  a.  ts*- 
demeanor  cognizable,  nnder  section  dSL*,  ■■■:ri 
Const.  U.  S.  art.  3,  only  by  the  federal  coiir:>: 
hence  a  newspaper  article  charging  a  p-.'.  « 
officer  with  permitting  such  defaulter  to  enr?« 
before  arrest  is  not  libelous,  as  accnsing  a  t'> 
lation  of  Pen.  Code,  {  87.— Westbrook  t.  Sf» 
York  Sun  Ass'n  (Sup.)  266. 

Language  in  a  brief  Aeld  not  to  charge  us- 
chaste  oondnct,  so  aa  to  be  libelona. — Sckles  v 
Kling  (Sup.)  944. 

{  2.    Prlvllesed     aoMiMWi—ti— a^     and 
malleo  therein. 

Statement  in  a  brief  held  pertinent  to  tht 
issue,  and  hence  absolutely  privileged. — Sick'ei 
T.  Kllng  (Snp.)  944. 

Inferences  drawn  from  evidence  and  stated  '•» 
the  argumentative  part  of  an  attorney *s  b;  >: 
in  judicial  proceedings  are  absolutely  privilr;- 
ed,  if  matenal  and  pertinent;   and  the  qoesiwa 
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materiality  and  pertinency  is  for  the  coort. 
Sickles  T.  Kling  (Snp.)  944. 

3.  Jnatlfioatlon  and  aiitlsatlos. 

\Vhere  defendant  printed  an  article  charging 
aintiff  with  the  commission  of  certain  acts, 
/(/,  that  a  letter  written  in  reference  to  liach 
.■ts  need  cot  l>e  proven  to  have  been  written 
ibstantially  as  printed  in  order  to  justify  the 
iblication.— Beecher  v.  Prew  Pub.  Co.  (Sup.) 
>5. 

4.  Aetiona. 

Kvidenre  of  rules  of  newspaper  forbidding 
uploySs  to  publish  any  statement  reflecting  on 
ly  one  without  due  investigation  held  not  ad- 
issible  in  an  action  for  libel,  as  bearing  on  the 
lestion  of  malice,  but  only  on  the  issue  wheth- 
tbe  article  was  published  carelessly, — 
"Brien  v.  Bennett  (Sup.)  298. 

Wbere  plaintiff  in  an  action  for  libel  has  al- 
ged  an  innuendo,  he  is  bound  thereby,  and 
innot  recover  on  a  meaning  different  from 
lat  pointed  «iit.— Beecher  v.  Press  Pub.  Co. 
inp.f896. 

LICENSES. 

'or  sale  of  intoxicating  liqaora,  aee  "Intoxi- 
cating Liquors,"  {  2. 

'owers  of  cities,  see  "Municipal  Corpora- 
tions," i  4. 

1.     Fo»  oeevpAtlona   and   prlTlIesea. 

Under  Laws  1880,  c.  642,  {  2,  as  amended 
y  Laws  1889,  c.  353,  a  corporation  engaged 
1  the  manufacture  of  asphaltum  compound 
nd  in  laying  pavements  is  not  engaged  entire- 
r  in  manufacturing,  and  hence  is  not  entitled  to 
Qe  exemption  from  the  franchise  tax. — People 
.  Morgan  (Sup.)  263. 

8.     In  reapeot  of  real  propertj. 

Verbal  license  of  landowner  to  erect  build- 
ng  on  his  land  held  revocable  after  erection  of 
he  building.— Allerton  v.  Steele  (Sup.)  694. 

LIENS. 

Stfect    of    proceedings    in    bankruptcy,    see 

"Bankruptcy,"  f  1. 
^articular   classes   of   liens,   see   "Mechanics' 

Liens";  "Mortgages,"  i  1;  "Taxation,"  {  B. 
—  of  attorney,  see  "Attorney  and  Client," 

LIFE  ESTATES. 

tight  of  life  tenant  of  trast  property  to  ptu^ 
chase  remainder,  see  "Trusts,"  {  4. 

LIMITATION  OF  ACTIONS. 

Iction  for  accounting  by  trustee,  see  "Trusts," 
8  5. 
rresumption   of   payment   of   Judgment   from 
'Judgment,"  J  5. 


lapse  of  time,  see 


i   1. 


on  of  period  of  Ilmita- 


Compntatloi 
tlon. 

An  action  for  an  accounting  for  moneys  in- 
rested  by  defendant  for  plaintiff  is  not  within 
he  exception  to  the  statute  of  limitations  in 
e9N.Y.S.— 75 


Code  Cir.  Proc.  |  882.  snbd.  5,  as  an  action  to 
recover  on  the  ground  of  fraud.— Seitz  v.  Seit« 
(Sup.)  170. 

Under  Q>de  Civ.  Proc.  S  ^L  a  cause  of  ac- 
tion on  a  note  which  accrued  ten  years  before 
suit  against  one  who  has  never  been  ont  of  the 
state  continuously  for  one  year  was  barred  by 
the  statute  of  limitations.— Connecticut  Trust 
&  Safe-Deposit  Co.  v.  Wead  (Sup.)  618. 

i  2.  Aeknowledgment,  new  promlao, 
and  part  vayment.. 
Under  Code  (3v.  Proc.  S  895,  a  letter  held 
not  to  take  a  cause  of  action  on  a-  note  out  of 
the  statute  of  limitations.— (Connecticut  Trust 
&  Safe-Deposit  Co.  v.  Wead  (Sup.)  618. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  see  "Carriers,"  {  L 

LIQUOR  SELLING. 

S^e  "Intoxicating  Liqnora." 

LIS  PENDENS 

Pendency  of  other  action  ground  (or  abat«- 
ment,  see  "Abatement  and  Revival,"  {  1. 

Under  Code  Civ.  Proc.  |  1674,  the  court  can- 
not cancel  a  lis  pendens  on  mere  dismissal  of 
the  complaint.— St.  Regis  Paper  Co.  v.  Santa 
Qara  Lomber  Co.  (Sap.)  904. 

LOAN  COMPANIES. 

See  "Building  and  Loan  Aaaociattona.'' 

LOANS. 

By  pawnbroker,   see  "Pawnbrokera." 

LOCAL  OPTION. 

Traflic  in  intoxicating  liquors,  see  "Intoxicat- 
ing Liquors,"  S  1. 

LUNATICS. 

See  "Insane  Persons." 

MALICE. 

See  "Libel  and  Slander."  |  4. 

MALICIOUS  PROSECUTION. 

See  "False   Imprisonment." 

(    1.    Aetiona. 

Where  the  malicious  prosecution  complained 
of  was  instituted  by  an  officer  of  the  defend- 
ant, a  corporation,  it  was  reversible  error  to 
exclude  the  officer's  testimony  as  to  what  his 
motive  was  in  procuring  plaintifTs  arrest. — 
Schwarting  v.  Van  Wie  New  York  Grocery  (jo. 
(Sup.)  978. 
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MANDAMUS. 


To    compel    amendment    of    Jndgment,    see 
"Jadsment,"  I  3. 

{   1.    Bnbjeota  and  p«>poaoa  of  voUef. 

Mandamos  held  not  arailable  to  trr  diapated 
title  to  corporate  office.— Poople  r.  Maw  York 
Gaaualty  Co.  (Sap.)  77S. 

I  S.     JnriadiotloBt  proeeediBCB,  aad  re- 
li«f. 

,OoBts  on  an  interlocntor/  judgment  on  over- 
ruling  a  demurrer  to  altemative  writ  of  man- 
damus held  to  be  in  discretion  of  court,  but,  if 
allowed,  to  correapond  to  costs  on  the  trial  of 
an  iasne  of  law.— People  t.  Board  of  Water 
Oom'ra  of  ViUave  of  PeekakiU  (Sup.)  93. 

In  mandamus  aaainst  dril  serylce  commis- 
aionera,  all  facta  alleged  bf  relator  and  denied 

Kdefendanta  would  be  taken  not  to  exist.— 
«ple  T.  Knox  (Sup.)  602. 

Where  a  commissioner  In  condemnation  pro- 
ceedings signed  the  report  against  his  will  un- 
der a  mandate  of  the  court,  which  was  sub- 
seqnently  adjndged  to  have  been  improper^ 
iasaed  and  should  have  been  denied,  the  report 
waa  properly  set  aside,  as  the  signing  by  such 
commissioner  was  under  duress. — Manhattan 
By.  Oo.  T.  Comatock  (Sup.)  668. 

MANDATE. 

See  "Mandamua." 

To  lower  court  or  decision  on  appeal  or  writ 
of  error,  see  "Appeal  and  Error,"  {  lOi, 

MARRIAGE. 

See  "Husband  and  Wife." 

Under  Code  CIt.  Proc.  |(  438,  1748,  17(16, 
1762,  the  court  could  acquire  Jurisdiction  of  the 
defendant  in  a  suit  to  annul  a  marriage  entered 
into  in  New  York  by  nonresident  parties  by  an 
order  directing  service  on  defendant  by  publica- 
tion or  personally  without  the  state. — ^Becker 
V.  Becker  (Sup.)  75. 

Oimmon-law  marriage  held  to  authorise  the 
annulment  of  a  second  marriage  In  the  lifetime 
of  both  of  the  parties  to  the  first  marriage. — 
Hers  y.  Herz  (SUp.)  478. 

C\>de  CXy.  Proc.  |  872,  relating  to  axamina- 
tion  of  plaintiff  before  trial,  held  not  to  ap- 
ply to  a  motion  to  compel  husband  in  suit  to 
annul  marriage  for  fraud  to  submit  to  a  ph^ 
ical  examination. — Anonymous  (Sup.)  647. 

Physical  examination  of  defendant  in  a  suit 
by  a  wife  to  annul  a  marriage  for  fraud  will 
not  be  granted  before  trial. — Anonymous  (Sup.) 
547. 

Infant,  marrying  at  15  years  and  nerer  there- 
after Hying  with  ner  husband,  held  entitled  to 
haye  her  marriage  annniled.— ^iiyelra  t.  Sil- 
yeira  (Sup.)  634. 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 


MARSHALS. 


See  "Sheriffa  and  Constables,"  |  1. 

MASTER  AND  SERVANT. 

BrnpIoyCa  of  mnnicipal  corporationa.  aee  "Mu- 
nicipal Oorporations,"  t  2. 

Beatraining  breadi  of  contract,  see  "Injiuc- 
tlon,"  I  1. 

I  1.    liervlees  and  oonipaaaatl«B. 

A  notice  that  plaintiff  was  suspended  from 
playing  ball  nntil  he  should  become  in  a  physi- 
cal condition  to  play  Aeid  to  constitute  a  ^3^ 
penaioa  for  a  definite  period  within  the  mean- 
ing of  the  contract  between  theparties.— Ua«- 
aeU  V.  National  Exhibition  Co.  (Sup.)  732. 

Where  defendant  engaged  plaintiil  as  a  base- 
ball player,  and  the  contract  gave  defendant 
the  right  to  saspend  plaintiff  for  failure  cc 
maintain  a  sound  physical  condition,  a  charge 
that  it  was  not  necessary  to  consider  plain- 
tiff's physical  condition  htid  erroneoas.  at 
eliminating  a  proper  defense. — Rusaell  t.  Natioa- 
al  Exhibition  Co.  (Sup.)  732. 

I  2.    MaatMp's   UabUlty   for  lajnrlea   ts 
aeprant. 

Where  an  employe's  work  did  not  create  th« 
danger,  which  was  not  obvious  and  conid  har^ 
been  avoided  by  reasonable  care  on  the  ps:: 
of  the  master,  ue  employs  did  not  assume  tb- 
riak.— Eiras  t.  Nicbola  Chemical  Co.  (Sup.)  44. 

In  an  action  for  injuries  to  a  aerrant,  ht  M. 
that  defendant's  negligenee  in  failing  to  avoid 
a  known  danger  affecting  the  ^lace  furnished 
plaintiff  to  work  caused  the  injury. — Kiras  t. 
Nichols  Cliemical  Oo.  (Sup.)  44. 

The  burden  la  on  the  plaintiff  to  show  an 
omission  of  duty  on  defendant's  part  in  not 
making  rules  which  would  have  given  em- 
ployes more  effective  notice  of  danger  than 
plaintiff  received  at  the  time  of  the  accident.— 
Corcoran  ▼.  New  York,  N.  H.  &  H.  R.  Co. 
(Sup.)  73. 

Refusal  to  give  instruction  rdating  to  rules 
for  the  management  of  defendant's  yard  for 
the  protection  of  employes  held  error. — Corco- 
ran V.  New  York,  N.  H.  &  H.  R.  Oo.  (Sup.)  73. 

Question  whether  defendant  should  hare 
made  rules  for  the  management  of  its  yards 
held  not  for  the  jury,  in  the  absence  of  evi- 
dence showing  the  necessity  for  such  rules.— 
Corcoran  t.  New  York,  N.  H.  &  H.  R.  Oo. 
(Sup.)  78. 

Whether  a  conductor's  death  waa  due  to  a 
motorman's  incompetency,  and  whether  the 
company  by  reasonable  diligence  could  hare 
discovered  it,  Iteld  for  the  jury.  —  Irwin  r. 
Brooklyn  Heights  R.  Co.  (Sup.)  80. 

In  an  action  against  a  master  for  his  serv- 
ant's negligence,  the  admission  of  testimony  ai 
to  the  servant's  general  reputation  for  compe- 
tency held  improperly  adnutted. — McCarthy  t. 
Ritch  (Sup.)  129. 

Where  plaintiff  waa  injured  by  a  board  full- 
ing on  her,  after  defendant's  foreman  had  in- 
formed her  that  it  would  not  fall,  the  grantiof 
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r   a.  nonsuit  at  the  close  of  plaintilT*  evidence 
'1f1  erroneous. — Pilliey  v.  Harrower  (Sup.)  243. 

Where  an  employ^  was  injured  by  the  bend- 
iS  of  a  hook  in  which  he  had  hooked  a  buck- 
;.  and  there  was  evidence  that  it  had  been 
f^ed  for  some  time,  and  that  it  was  smaller 
inn  those  ordinarily  used,  the  question  of 
ssumed  risk  was  for  the  jury.— Cosselmon  t. 
>uii<ee  (Sap.)  271. 

E-vidence  that  an  appliance,  the  breaking  of 
-hich  injured  an  employ?,  had  beeA  used  for 
:>me  time  and  had  not  failed  before  the  acci- 
ent,  was  not  conclusive  as  to  its  suCBcient 
Crength.— Cosselmon  t.  Dnnfee  (Sup.)  271. 

Xhe  proximate  canse  of  the  accident  by 
rliich  plaintiff's  intestate  was  killed  AeM  to 
ave  been  the  act  of  defendant's  servant  in 
scending  an  insecure  ladder  with  a  tub  of 
nortar,  and  permitting  the  tub  to  collide  with  a 
irder.— Monahan  v.  Eidlitz  (Sup.)  335. 

In  an  action  for  negligence  of  defendant's 
t^rvant,  causing  death  of  plaintiff's  intestate, 
lirection  of  verdict  for  defendant  he/d  eirone- 
>us  on  the  evidence.— Monahan  v.  Kidlitz  (Sup.) 

A  complaint  in  a  soit  by  a  deck  hand  for  in- 
ury  resulting  from  his  captain's  negligence  he/d 
iii^iifficipnt.  tts  alleging  negligence  of  a  fellow 
lervant,  and  failing  to  fix 'responsibility  on  the 
master  by  alleging  incompetency  in  such  fel- 
low servant. — Larssen  v.  Delaware,  L.  &  W.  R. 
Zo.  (Sup.)  352. 

A  master  is  not  liable  for  Injuries  caused  by 
the  negligence  of  a  fellow  servant.— Hale  t. 
Wayside  Knitting  Co.  (Sup.)  404. 

Kvidence  fte/d  to  show  that  the  place  fnrnish- 
ed  by  a  master  was  a  reasonably  safe  one  for 
ulaintiff  to  work  in.— Hale  v.  Wayside  Knitting 
Jo.   (Sup.)  404. 

Employe  in  a  boiler  room  AeJd  to  have  as- 
sumed the  risk  whereby  he  was  injured  in  fall- 
ins  from  a  platform  in  the  room. — Rohan  v. 
Metropolitan  St.  Ry.  Co.  (Sup.)  570. 

Evidence  h,e\A  not  snfDrient  as  a  matter  of 
law  to  show  the  assumption  of  risk  by  a  serv- 
ant.—Domey  V.  O'Xeill  (Sup.)  720. 

Evidence  hAi  not  sufficient  as  a  matter  of 
law  to  show  that  a  master  fnrnished  a  safe 
exit  for  his  servants.— Domey  v.  O'Neill  (Sup.) 
720. 

A  master  is  not  liable  for  an  injury  resulting 
to  a  fellow  servant  of  an  engineer,  through  the 
negligence  of  the  latter  in  removing  caps  and 
cleaning  a  boiler,  where  an  expert  other  than 
such  engineer  is  not  required  to  perform  such 
services.- Bell  v.  Consolidated  (5ns,  Electric 
Light,  Heat  &  Power  Co.  (Sup.)  921. 

MECHANICS'  LIENS. 

I  !•     WalTer,     diaeharge,     releassi     and 
satlsfaetloa. 

Defendant,  by  accepting  an  amount  for 
which  he  agreed  to  relinquish  his  meotianic's 
lien,  Titld,  to  have  lost  his  right  as  a  lienor.— 
Taylor  v.  Dutcher  (Sup.)  951. 


I  S.    Eaforoement. 

In  an  action  on  a  mechanic's  lien  by  snbcon- 
tractors,  the  principal  contractor  was  properly 
joined  as  plaintiff,  rather  than  defendant, 
where  he  consented  to  such  joinder. — Freese  v. 
Avery  (Sup.)  150. 

In  an  action  on  a  mechanic's  lien  by  sutKon- 
tractors,  the  principal  contractor  being  a  nec- 
essary party,  it  was  immaterial  whether  he 
waa  joined  as  party  plaintiff  or  defendant— 
Freese  v.  Avery  (Sup.)  150. 

In  an  action  on  a  mechanic's  lien  by  subcon- 
tractot^  who  joined  the  principal  contractor  as 
plnintiff,  allegations  as  to  the  amount  due  the 
principal  contractor  were  sofficient,  without 
averring  that  the  principal  contractor  had  not 
paid  the  subcontractors.  —  Freese  T.  Avery 
(Sup.)  150. 

In  an  action  on  a  mechanic's  lien  by  subcon- 
tractors, allegations  as  to  the  amount  due  the 
principal  contractor,  amounting  to  a  statement 
of  a  cause  of  action  in  assumpsit,  did  not 
amount  to  a  misjoinder  of  actlona. — Freese  v. 
Avery  (Sup.)  150. 

MEMORANDA. 

Required  by  statute  of  frauds,  see  "Frauds, 
Statute  of,"  (  2. 

MERGER. 

Of  offenses,  see  "Criminal  Law,"  |  1. 

MISTAKE. 

Affecting  will,  see  "Wills."  {  2. 

MITIGATION. 

Of  damages,  see  "Damages,"  (  1, 

MONEY  RECEIVED. 

Where  a  raised  draft  was  negligently  certi- 
fied by  plaintiff's  cashier,  plaintiff  held  not 
entitled  to  recover  a  loss  occasioned  by  the 
fraud  from  a  bank  which  cashed  the  draft  after 
the  certification.  —  Continental  Nat.  Bank  •  v. 
Tradesmen's  Nat.  Bank  (Sup.)  82. 

Evidence  in  an  action  to  recoyer  a  part  of 
the  proceeds  of  checks  received  by  defendant 
from  plaintiff's  agent  AeJd  to  make  out  a  prima 
facie  case,  maintainable  under  the  complaint, 
without  proof  of  an  express  promise  to  pay. — 
Mikles  V.  Hawluns  (Sup.)  557. 

MORTGAGES. 

Parol  evidence,  see  "Evidence,"  {  10. 
Personal   property,   see   "Chattel   Mortgages. " 
Railroads,  see  "Railroads,"  |  3. 

{    1.    Foreolosnre  by  aettoB. 

A  principal  luM,  entitled  to  recover  its  funds, 
which  have  been  misappropriated  by  its  agent 
for  purchase  of  land  on  foreclosure,  where  re- 
sale is  ordered  and  money  held  subject  to  order 
of  court.- Phelan  v.  Downs  (Sup.>  376. 
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A  successful  bidder  at  a  mortgage  foreclo- 
sure sale,  who  did  not  have  the  10  per  cent, 
of  the  price  in  casli  to  pay  down,  held  not  lia- 
ble for  the  difference  between  his  bid  and  the 
price  on  a  resale. — Leslie  t.  Saratoga  Brewing 
Co.  (Sup.)  581. 

The  acceptance  of  a  bid  at  a  mortgage  fore- 
closure sale,  and  payment  of  10  per  cent,  of  the 
price,  is  not  a  binding  contract  on  the  court, 
bat  may  be  racated,  and  a  new  one  ordered.— 
Leslie  T.  Saratoga  Brewing  Co.  (Sup.)  581. 

The  purchaser  of  real  estate  at  a  referee's 
foreclosure  sale  liehl  not  entit  ed,  under  Code 
CiT.  Proc.  i  1G76,  and  rule  14  of  thi  special 
term  of  the  supreme  court,  to  have  taxes,  not  a 
lien  on  the  property  at  the  time  of  the  sale, 
paid  from  llie  proceeds  thereof. — Coudert  r. 
Uuerstel  (Sup.)  778. 

An  action  to  foreclose  a  mortgage  for  princi- 
pal and  interest  is  not  barred  by  a  prior  fore- 
closure for  interest  only. — Pretzfeld  v.  Law- 
rence (Sup.)  807. 

Purchaser  at  foreclosure  for  interest  only, 
taking  deed  subject  to  the  mortgage,  cannot  re- 
sist foredosnre  of  mortgage. — Pretzfeld  y.  Law- 
rence (Sup.)  807. 

Leave  to  sue  to  foreclose  a  mortgage,  after 
prior  foreclosure  for  interest  only,  hdd  unnec- 
essary.—Pretzfeld  V.  Lawrence  (Sup.)  807. 

Owner  of  equity  of  redemption  alone  can 
take  advantage  of  irregularity  in  foreclosing 
for  interest  only.— Pretzfeld  v.  Lawrence  (Sup.) 
807. 

A  judgment  and  foreclosure  of  a  mortgage 
for  interest  only  is  not  void. — Pretzfeld  v.  Law- 
rence (Sup.)  807. 

On  foreclosure  of  trust  mortgage  given  by  a 

corporation,  a  reference  may  be  made  to  de- 
termine priority  of  liens. — Metropolitan  Trust 
Co.  of  City  of  New  York  v.  DolgeviUe  Electric 
Light  &  Power  Co.  (Sup.)  822. 

Validity  of  paramount  lien  can  be  tried  in 
action  to  foreclose  subsequent  lien,  where  the 
paramount  lienor  claims  nnder  the  mortgagor 
by  transactions  occurring  after  execution  of 
mortgage. — Metropolitan  Trust  Co.  of  City  of 
New  York  v.  Dolgeville  Electric  Light  &  Power 
Co.  (Sup.)  822. 

MOTIONS. 

New  trial  In  civil  actions,  see  "New  Trial," 
i  3. 

Opening  or  setting  aside  default  judgment, 
see  "Judgment,"  {  1. 

Presentation  of  objections  for  reTieir,  aee  "Ap- 
peal," {  S. 

Quashing  indictment  or  information,  see  "In- 
dictment and  Information,"  §  1. 

Relating  to  pleadings,  see  "Pleading,"  |  7, 

Striking  out  evidence,  see  "Trial,"  |  2. 

To  set  aside  service  of  process,  see  "Process," 

i  2. 

Under  Code  Civ.  Proc.  i  769,  an  amplication 
to  modify  a  decree  cannot  be  maintained  in  a 
county  other  than  the  one  in  which  the  action 
was  tried  or  one  adjoining  thereto. — In  re  Ha- 
worth  (Sup.)  843. 


MUNICIPAL  CORPORATIONS. 

See  "Counties";  "Taiation,"  H  8,  4;    ♦Towni' 
Ordinances    relating    to    Intoxicating    Uqou.-^ 

see   "Intoxicating   Liquors." 
Street  railroads,  see  "Street  Railroads." 
'laking  property  for  public  use,  see  "jSmirt^: 

Domain." 

S   1.    Creation,       alteratioB,       eztsteaee, 
and  dissolution. 

Under  Laws  1871,  c.  870,  {  33.  the  adoption  f 

the  report  of  a  committee  recommending  th; :  . 
petition  to  diminish  village  boundaries  be  gra-^* 
ed,  without  an  act,  ordinance,  or  resolution  : 
that  effect,  does  not  diminish  such  boundari:-^ 
—In  re  Mathews  (Sup.)  203. 

Under  Laws  1871,  c.  870,  J  33.  a  Tillage  l  : 
having  a  supervisor,  the  failure  of  the  sa('T^ 
visor  of  the  town  in  which  it  was  locateil  ;  • 
vote  in  favor  of.  a  report  recommending  gr.i  .■ 
ing  a  petition  to  diminish  its  bonndaHt-<  ■■:- 
fectlvely  vetoed  the  report— In  re  Matbe-a 
(Sup.)  203. 

A  contract  made  by  the  county  of  Queens  t« 
no  validity  after  the  taking  effect  of  the  c^-^ 
ter  of  New  York  City,  January  1,  ISi^.— 
Vacheron  v.  City  of  New  York  (Sup.)  €08. 

A  street  commissioner  of  Rockaway  Bet  ii 
held  a  "subordinate,"  within  Greater  New  Y<.ts 
Charter,  c.  378,  j  1536.— Murray  t.  Qty  c! 
New  York  (Sup.)  958. 

I  2.     Officers,  acents,  and  employes. 

Where  a  school  attendance  officer,  after  fc:« 
discharge,  notified  the  borough  Euperintec<i<  r' 
that  he  was  a  veteran  fireman,  such  notice  '■  ■ 
not  constitute  an  appeal  to  the  school  boar„ 
under  Laws  1897,  c.  378,  i  lllS.— People  r. 
White  (Sup.)  30. 

Under  Laws  1897,  c.  378,  i  1116,  an  attfcl; 

ance  officer,  prior  to  an  appeal  to  the  sch'>'' 

board  from  a  decision  of  the  borough  snptra- 

]  tendent   dismissing   him.  held  not   entitled  :-• 

,  mandamus  to  compel  reinstatement. — People  '. 

White  (Sup.)  30. 

Failure  of  a  school  attendance  officer  to  irin 
notice  that  he  was  a  veteran  fireman  until  s:'- 
er  his  discharge  from  office  held  a  waiTer  ■ ' 
the  right  to  a  hearing  under  Laws  1890.  c. 
370,  I  21.— People  v.  White  tSup.)  30. 

An  honorably  discharged  veteran  in  the  ez- 

gloy  of  a  city  may  be  removed  on  abolit;r>c  .'' 
is  position  on  economical  groonds. — People  ' 
Feitner  (Sup.)  141. 

Under  Laws  1899,  c.  370,  {  19,  a  person  i?- 
pointed  to  an  office  in  violation  of  the  mlf^  <  f 
a  municipal  service  commission,  and  «b"^ 
name,  therefore,  does  not  appear  on  the  o-rt.- 
fied  pajr  roll,  cannot  recover  nis  salary  from  :>• 
city  without  being  certified  to,  even  thougb  iv 
be  entitled  to  such  certificate. — Rowley  v.  Cty 
of  Rochester  (Sup.)  160. 

Under  Laws  1889,  c.  370,  S  11,  and  Coot, 
art.  5,  i  9,  the  office  of  a  subordinate  in  ■ 
city  treasurer's  office,  whose  duties  are  s-i  : 
as  to  require  trust  and  confidence  b^   hi«  5r- 

fierior  in  his  discretion  and  integrity,  is  pr";^r- 
y  a  confidential  position,  exempt  from  exu> 
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nation.— Rowley  t.  City  of  Bochestet  (Sap.) 
GO. 

Under  Albany  city  charter,  the  deciaion  of  the 
;om.iiii8sioner  of  public  safety  that  a  police  sur- 
;eon  had  failed  to  lile  monthly  reporta  or  per- 
'orm.  profpssional  aerrices  reqaired  by  the  rules 
a  not  subject  to  review  by  tie  courts.— People 
r.    :B:am  (Sup.)  283. 

-A-lbany  CSty  Charter,  proriding  that  the  de- 
I^iflion  of  the  commissioner  of  public  safety  dis- 
Daissinjr  an  officer  shall  not  be  subject  to  review 
by  any  court,  is  authorized  by  Const,  art.  10,  { 
3,  and  not  in  contlict  with  Const,  art.  6,  |  1, 
prescribing  the  jurisdiction  of  the  supreme 
court.— People  v.  Ham  (Sup.)  283. 

Under  city  charter  of  Buffalo  (Laws  1891, 
c.  1.<JJ,  a  271,  370,  amended  by  Laws  1895,  c 
8l)o).  the  "general  election"  of  1900  was  not  a 
"municipal  election"  merely  because  certain 
municipal  offices  were  voted  for  at  that  time. — 
People  V.  Scheu  (Sup.)  697. 

Const,  art.  12,  {  3,  is  not  mandatory  in  the 
sense  that  it  requires  vacancies  in  elective  of- 
fit-es  of  a  city  to  be  filled  by  election  at  the 
next  election  after  the  vacancy  occurs,  and 
hence  is  not  contravened  by  city  charter  of 
Buffalo  (Laws  1891,  c.  106,  {  271).— People  v. 
Sebeu  (Sup.)  597. 

Const,  art  10,  {  5,  relating  to  appointments 
to  fill  vacancies  in  elective  offices,  applies  only 
to  constitutional  offices,  and  hence  was  not  con- 
travened by  city  charter  of  Buffalo  (Laws  1S91, 
c.  lOo,  §  271),  providinit  for  the  election  of 
<sity  officers. — People  v.  Schen  (Sup.)  597. 

Under  Laws  1899,  c.  370,  U  13-15,  and  com- 
missionprs'  rules  thereunder,  one  who  had  pass- 
ed nn  exnmination  for  topographical  draftsman 
mid  performed  the  duties  of  one  for  three 
years,  but  whose  salary  was  fixed  at  the  max- 
imum for  "levelers,"  was  a  draftsman,  and  the 
increase  of  his  salary  to  the  draftsman's 
maximum  was  not  a  promotion.— People  v. 
Knox  (Sup.)  602. 

The  corporation  coansel  has  authority  to  con- 
cent to  the  rendition  of  a  judfrment  against  the 
city  without  first  obtaining  the  consent  Of  the 
comptroller.— Bush  v.  Coler  (Sup.)  770. 

f  3.     Contraota  in  general. 

Bestrlctions  under  labor  law  (Laws  1899,  c. 
667)  on  contracts  of  bidders  in  proposals  for 
the  new  East  River  Bridge  will  be  presumed  to 
have  been  imposed  by  the  commissioners  pur- 
suant to  the  statute,  and  because  it  compelled 
them.— Meyers  v.  City  of  New  York  (Sup.) 
529. 

Advertisements  for  bids  by  the  commission- 
ers of  the  new  East  River  Bridge  held  to  have 
properly  restricted  bids  for  work  to  parties 
having  requisite  facilities,  and  to  have  required 
that  the  steel  should  contain  specified  elements 
in  their  jiulunient  best  suited  for  the  work. — 
Meyers  v.  City  of  New  York  (Sup.)  529. 

^    4.     PoUoe  power  and  regnlatlona. 

Ordinnnce  May  20,  l.S!«).  SS  1,  2,  held'not  to 
authorize  licensing  of  drivers  of  carriages  be- 
longing to  a  New  Jersey  liveryman  who  has 
charge  of  the  carriage  service  of  a  steamship 


company  in  Brooklyn.— Oty  of  New  York  v. 
Hexamer  (Sup.)  198. 

Greater  New  York  Charter,  {  49,  does  not 
authorize  the  city  to  provide  for  the  licensing 
of  drivers  of  carriages  l>elonging  to  a  New 
Jersey  liveryman,  who  haa  charge  of  the  car- 
riage service  of  a  steamship  landing  in  Brook- 
lyn.—aty  of  New  York  y.  Hexamer  (Sup.)  198. 

t  S.     Uae  and  regnlatiom  of  public  pis- 
eea.  proverty,  and  works. 

Under  Laws  1887,  c.  009,  and  Laws  1888,  c 
312,  authorizing  the  village  of  White  Plains  to 
construct  a  sewerage  system,  the  village  was 
not  empowered  to  pollute  and  discolor  a  river 
by  the  discharge  of  the  effluence  therein. — Bnt- 
ler  ▼.  Village  of  White  Plains  (Sup.)  193. 

Where  defendant's  team  was  left  in  snch  a 
position  that  the  wagon  collided  with  a  car 
on  which  plaintiff  was  riding,  held,  that  there 
was  no  error  in  refusing  to  charge  that  leaving 
the  team  unattended,  standing  partly  on  a 
track,  could  not  be  considered  negligence  as  a 
matter  of  law. — Sondheim  v.  Nassau  Brewing 
Co.  (Sup.)  880. 

S  6.     Torts. 

In  an  action  against  a  city  fof  a  death 
caused  by  a  defect  in  a  street,  whether  the 
street  was  in  a  reasonably  safe  condition  and 
the  city  had  exercised  reasonable  care  were 
questions  for  the  jury. — Brush  v.  City  of  New 
York  (Sup.)  61. 

An  intestate,  killed  by  a  wagon  rnnning  into 
a  rut  in  the  street  and  throwing  him  out,  hM 
not  guilty  of  contributory  negligence  as  a  mat- 
ter of  law. — Brush  t.  CSty  of  New  York  (Sup.) 
51. 

In  an  action  against  a  city  for  a  death  caused 
by  defect  in  a  street,  the  fact  that  it  had  not 
caused  an  accident  before  would  not  relieve 
the  city  from  negligence  in  not  guarding  against 
it— Brush  v.  Qty  of  New  York  (Sup.)  51. 

In  an  action  against  a  city  for  a  death  caused 
by  defect  in  a  street,  evidence  held  sufficient 
to  sustain  a  jadgment  for  plaintiff.— Brush  v. 
City  of  New  York  (Sup.)  61. 

Facta  held  sufficient  to  support  a  verdict  for 
personal  injuries  sustained  by  defects  in  city 
street  against  each  of  three  defendants,  all  of 
whom  were  bound  to  keep  the  pavement  in  re- 
pair.—Eckert  T.  City  of  New  York  (Sup.)  124. 

It  is  the  duty  of  a  city  to  use  reasonable  care 
in  preventing  sewers  under  its  control  from  be- 
coming ohstructed  by  ordinary  use. — Talcott  v, 
(3ty  of  New  York  (Sup.)  300. 

The  doctrine  of  ''res  ipsa  loquitur"  applied, 
where  an  obstruction  in  a  public  sewer  caused 
damages  to  the  property  of  an  abutting  owner. 
—Talcott  T.  Oity  of  New  York  (Sup.)  300. 

A  requested  instruction,  in  a  suit  against  a 
city  for  injury  to  a  person  falling  at  night  into 
an  unguarded  ditch  in  the  street,  that  an  in- 
spector's seeing  snch  ditch  unguarded  in  the 
day  was  not  evidence  of  defendant's  neglect. 
held  properly  refused  as  irrelevant. — ^Blakeslee 
V.  City  of  Geneva  (Sup.)  1122. 

Where  a  ditch  dug  in  the  atreet  by  a  proper- 
ty owner  was  left  without  a  light  at  nignt,  the 


Digitized  by 


Google 


1190 


city  was  not  chargeable  with  negligence  in  fail- 
ing to  light  such  ditch  till  after  due  notice 
of  the  owner's  neglect  to  do  so.— Blakeslee  ▼. 
Oity  of  Genera  (Sup.)  1122. 

Evidence  held  sufBcient  to  sustain  a  finding 
that  a  city  was  negligent  in  not  putting  up  a 
light  to  guard  a  ditch  dug  in  a  street  by  a 
property  owner  within  a  reasonable  time  after 
notice  of  the  property  owner's  neglect  to  do  so. 
—Blakeslee  r.  City  of  Genera  (Sup.)  1122. 

(  7.     Fiseal    nanacement,    pobll«    d«bt> 
aeonritles,  and  taxation. 

Under  Laws  1890,  c.  569,  S  190,  as  amended 
by  Laws  1900,  c.  295,  a  town  supervisor  cannot 
refuse  to  sign  bonds  issued  for  the  erection  of 
a  town  house  because  the  election  authorizing 
the  building  did  not  authorize  the  purchase  of 
a  site  therefor.— People  r.  Seaman  (Sup.)  55. 

Under  taws  1800,  c.  569,  {  190,  as  amended 
by  Laws  1900,  c.  295,  a  town  supervisor  cannot 
refuee  to  sign  bonds  for  the  erection  of  a  town 
house  because  the  ballots  at  the  election  to  au- 
thorize its  construction  did  not  specify  its  loca- 
tion.—People  r.  Seaman  (Sup.)  55. 

Village  bonds,  issued  to  purchase  and  main- 
tain water  works  and  also  a  lighting  system, 
held  invalid  where  taxpayer,  voting  for  propo- 
sition to  issue,  was  compelled  to  rote  for  or 
against  both  propositions.— Village  of  Hemp- 
stead r.  Seymour  (Sup.)  462. 

Insertion  in  a  contract  for  public  work  of  a 
requirement  unduly  increasing  the  price  oper- 
ates as  a  waste  of  public  money  for  which  in- 
junction will  lie  in  favor  of  a  taxpayer.- Mey- 
ers ▼.  (3ty  of  New  York  (Sup.)  5m 

A  complaint  hdd  not  sufficient,  under  Laws 
1802,  c.  301,  in  a  taxpayer's  action  to  recover 
money  paid  by  the  city  on  a  judgment  rendered 
against  it.— Bush  v.  Coler  (Sup.)  770. 

i  8.     Claims  asalnat  eorporatlon. 

Under  Laws  1896,  c.  393,  jl2,  a  claim  against 
the  city  of  New  York  for  fees  of  an  appraiser 
in  proceedings  to  acquire  a  site  for  a  city  hnll 
does  not  bear  interest  until  taxed  by  a  justice 
of  the  supreme  court  and  a  certified  copy  of  the 
order  is  served  on  the  proper  officer.— In  re  City 
of  New  York  (Sup.)  178. 

{  9.     Aotions.  ,     ^ 

A  claimant  may  maintain  an  action  against 
the  city  of  New  York  to  collect  his  claim,  in- 
stead of  resorting  to  an  audit.— Vacheron  T. 
City  of  New  York  (Sup.)  608. 

MUNICIPAL  COURTS. 

See  "Courts,"  S  3. 

MUTUAL  INSURANCE. 

See  "Insurance,"  i  9. 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  Courses" ;  "Wharves." 

I  1.     Iiauds  under  irater. 

Under  Dongan  Charter  1686,  i  14.  kdd,  that 
the  city  of  New  York  can  construct  a  drive- 
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way  along  the  tideway  In  front  of  the  pr  -,- 
erty  of  a  riparian  owner  without  making  c-  c- 
pensation  to  him  for  the  destruction  of  1.3 
easement.— In  re  Oty  of  New  York  (Sup.)  iM. 
In  re  Boost,  Id. 


NEGLIGENCE.    ' 

By  particular  classes  of  parties,  aee  "Ct-- 
Tien,"  i  3;  "Municipal  Corporations,  ii 
5,  6. 

charitable    institutions,    see    "Ciharitio. 

i  1. 

employers,    see    "Master    and     Servant 

I  2. 

railroad  companies,  see  "Bailroada,"  {  *: 

"Street  Railroads,"    i  2. 

Causing  death,  see   "Death,"   I    1. 

Condition  or  use  of  particular  species  of  pr.-:- 

erty,  see  "Bridges,''  §  1;    "Highways."  J  i; 

"Railroads,"  S  4;    "Street  Railroads."  {  i 

demised    premises,    see    "Landlord    aii 

Tenant,"   §  3. 

Of  passenger,  see  "Carriers,'   S  3. 
Of    person    injured   at  railroad    crossmg.  «• 
"Railroads,"   §  4.  .  .     ,  ,. 

killed  in  city  street,  see  "Municipal  (>a- 

porations,"  S  6- 

on    street-car    track,    aee    "Street    E»i- 

roads,"   g  2. 
S   1.    Aets     or     oBtlsslons      oaiutitstiBt 
n«eUicene«. 

Where  plaintiff  rang  a  basement  bell  to  .z 
quire  regarding  a  flat  to  let,  and  fell  into  ti 
unguarded  cellarway,  in  an  action  for  th?  .i 
juries,  the  question  of  owner's  negligence  w» 
for  the  jury.— Fogarty  v.  Bogert  (Sup.)  it. 

Where  plaintiff,  an  employe  of  another  .-■•■.- 
tractor,  was  working  on  the  same  buildine  f 
defendant,  and  was  injured  through  dpf-- 
ant's  negligence,  the  fact  that  no  eontrs..: 
relation  existed  between  them  held  not  to  :'^- 
vent  a  recovery.— Bill  ▼.  New  York  Elxpan-^:; 
Metal  Co.  (Sup.)  969. 

(  2.     Contxibntorr  acKUg^exiee. 

Whether  a  mother  was  guilty  of  neglif«'3< 
in  permitting  her  son,  9  years  old,  to  'if 
charge  of  plaintiff  while  playing  in  tJ>e  ttrt-^ 
held  for  the  jury.— Adams  r.  Metropolitaa  » 
Ry.  Co.  (Sup.)  1117. 

{  3.     Aotloaa. 

Evidence  held  sufficient  to  entitle  plaiotie  ' 
have  the  question  of  whether  or  not  tht'  ."^ 
fendanta  were  negligent  in  allowing  a  hor^j 
run  at  large  in  the  street,  by  which  plain::^- 
intestate  was  killed  in  an  adjoining  vacact  :- ' 
submitted  to  the  jury.— Mills  v.  Banke  (Su, 
96. 

PlaintifF,  who  was  injured  by  falling  thr<rr 
a  floor  built  by  defendant,  held  not  gnilTr   .' 
contributory  negligence  as  a  matter  of  li»  - 
Bill  V.  New  York  Expanding  Metal  Go.  iS..: 
989. 

The  question  of  defendant's  negligence  it  a 
notion    for   injury   to   an   employ^   of   an   i** 
pendent  contractor  from  falling  through  a 
fective   floor  held  properly    submitted   to  • 
jury.— Bill  t.  New  York  Expanding  Meu!  ■ 
(Sup.)  989. 
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Evidence  In  an  action  for  injury  to  a  aerrant 
>f  an  independent  contractor  Iteld  sufficient  to 
justify  aubmitting  the  question  wbetiier  de- 
rendant  had  removed  a  support  from  a  floor  to 
ttie  jury.— Bill  t.  New  York  Expanding  Metal 
CX>.  (Sap.)  988. 

NEGOTIABLE  INSTRUMENTS. 

Soe   "Bills  and  Notes." 

NEWLY-DISCOVERED  EVIDENCE 

O  round    for   new   trial   in   civil    actions,    see 
"New  Trial,"  (  2. 

NEW  PROMISE. 

Within  statute  of  limitations,  see  "Limitation 
of  Actions,"  i  2. 

NEWSPAPERS. 

Liability   for  libelous  publication,  see  "Libel 
and  islander,"  i  4. 

A  supervisor  nominated  by  a  political  party, 
and  elected  on  the  ticket  of  that  party,  held  to 
represent  and  belong  to  it,  within  Laws  1898, 
c.  349,  §  19,  relating  to  public  printing.— Nor- 
ris  T.  VVyoming  County  Times  (Sup.)  444. 

NEW  TRIAL 

I     1.    Natiire  anA  scope  of  remedy' 

Under  Code  Qv.  Proc.  g  1005,  the  entry  of  a 
judgment  in  a  certain  suit  was  no  bar  to  a 
subsequent  motion  for  a  new  trial. — Smith  v. 
Lidgerwood  Mfg.  Co.  (Sup.)  976.    , 

The  fact  that  an  appeal  from  a  judgment  in 
a  certain  case  was  ^>end!ng  was  no  bar  to  a 
motion  for  a  new  trial. — Smith  ▼.  Lidgerwood 
Mfg.  Co.  (Sup.)  975. 

i   2.     Oronads. 

Granting  a  new  trial  on  the  ground  that 
plaintifTs  testimony  differed  from  that  given 
at  a  former  trinl  of  the  same  cause  held  errone- 
ous.— Odell  V.  Webendorfer  (Sup.)  930. 

Defendant  held  entitled  to  a  new  trial  for  re- 
fusal of  trial  judge  to  grant  a  postponement  in 
order  that  defendant  might  procure  attendance 
of  witnesses. — Smith  T.  Udgerwood  Mfg.  Oo. 
(Sup.)  975. 

Defendants  held  entitled  to  a  new  trial  for 
newly-discovered  evidence. — Benda  v.  Keil 
(C5ty  Ct.  N.  Y.)  655. 

{  3.     Proceedlags  to  iproonre  new  trial. 

A  motion  for  a  new  trial  on  the  ground  of 
the  refusal  of  a  continuance  to  allow  the  bring- 
ing in  of  absent  material  witnesses  need  not  be 
hoard  at  a  special  term  held  b.v  the  judge  re- 
fusing such  continuance,  under  Code  (3iv.  Proc. 
i  1002.— Smith  v.  Lidgerwood  Mfg.  (3o.  (Sup.) 
975. 

An  error  in  setting  aside  a  verdict  without 
notice  to  the  adverse  part^  held  to  have  been 
waived  by  a  failure  to  object  on  tlint  ground. 
— U.  B.  Scharmann  &  Sons  v.  Bard  (Sup.)  1033. 


NONRESIDENCE. 

Elfect  on  limitation,  see  "Limitation  of  Ac- 
Uons."  S  1. 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

NOTICE. 

See  "Lis  Pendens." 
Appeal,  see  "Appeal,"  S  4. 
Loss  insured  against,  see  "Insurance,"  I  6. 
Nonpayment   or  protest  of  bill  or  note,   aee 
"Hills  and  Notes,"  $  4. 

NUISANCE. 

Pollution  of  water,  see  "Watera  and  Water 
Oonrses,"  (  1. 

I  1.     Prlvats  anlsanoes. 

A  nuisance  may  be  enjoined  by  any  person 
suffering  special  damage.— Dimon  t.  Snewan 
(Sop.)  4ai. 

OATH. 

Of  tax  aaaessors.  see  "Taxation,"  IS  8,  4. 

OBSTRUCTIONS. 

Of  easements,  see  "Easements,"   I  2. 
Of  highways,  see  "Highways,"  {  2. 

OFFICERS. 

See  "Receivers";    "Sheriffs  and   Oonstablea." 

Assessors  of  taxes,  see  "Taxation,"   f{  3,  4. 

Corporate  officers,  see   "Corporations,     g   4. 

Effect  of  consolidation  of  cities,  aee  "Munici- 
pal  Corporations,"   g   1. 

Municipal    officers,    see    "Municipal    Corpora- ' 
tiOTs,''  J  2.  K  r« 

Poor-law  officers,  see  "Paupers,"  |  1. 

OLEOMARGARINE. 

See  "Pood." 

OPTIONS. 

To  purchase  or  sell  demised  premises,  see 
"Landlord  and  Tenant,"  g  2. 

ORDERS. 

Beview  of  appealable   orders,   see   "Appeal." 

ORDINANCES. 

Mtinidpal  ordinances,  B6e  "Municipal  Corpora- 

PARENT  AND  CHILD. 

See  "Guardian  and  Ward":  "Habeas  Cor- 
pus," g  2.  • 

Conveyances  in  fraud  of  creditors,  see  "Fraud- 
ulent Conveyances,"  g  1. 

Custody  of  children  on  divorce,  see  "Divorce," 
S  4. 
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PAROL  EVIDENCE. 


In  drtl  actions,  see  "ETidence,"  {  10. 

PARTICULARS. 

BUI  of,  see  "Pleading,"  {  6. 

PARTIES. 

See  "Contracts,"  S  2. 

Death  grouud  for  abatement,  see  "Abatement 

and  KeTiral,"  $  2. 
Examination  of   adverse   parties  before  trial, 

see  "Discovery,"  |  2. 
In     particular     actions    or     pi-oceedines,     see 

"Judgment,"  I  2;   "IJbel  and  Slander,^'  i  4. 

action  for  obstructing  light  and  air,  see 

"Easements."  t  2. 

action    to    enforce    mechanic's    lien,    see 

"Mechanics'  Liens,"  {  2. 

persons  entitled  to  sue  to  set  aside  judg- 
ment against  insolvent  debtor,  see  "Assign- 
ments for  Benefit  of  Creditors,"  i  4. 

persons  entitled  to  sue  to  set  aside  mort- 
gage for  fraud,  see  "Chattel  Mortgages,"  I  1. 

Interpleading,   see   "Interpleader." 
Persons   concluded   b7  judgment,   see   "Jadg- 
ment,"  {  4. 

I  1.     New  parties  and  change  of  parties. 

Refusal  to  allow  amendment  joining  new  par- 
ty plaintiff  who  bad  acquired  an  interest  in  a 
cause  of  action  held  not  error. — Israel  v.  Met- 
ropolitan El.  S7.  Oo.  (Sup.)  218. 

I  2.     Deaignatloii  and  deserlptloB. 

An  objection  bj  the  purchaser  at  partition 
sale  that  the  title  was  not  valid  because  cer- 
tain persons  who  might  have  an  interest  in 
the  premises,  if  such  persons  existed,  were  not 
made  parties,  was  of  no  force;  they  having 
been  made  parties  as  unknown  parties,  pursu- 
ant to  Code  CSv.  Proc.  {  461.— <}oodwia  v. 
Crooks  (Sup.)  578. 

PARTITION. 

i  1.     Aotlons  for  partition. 

Where  the  executors  of  a  will  have  failed  to 
convey  the  estate  as  directed,  costs  in  an  ac- 
tion for  partition  brought  by  one  of  the  par- 
ties entitled  to  such  conveyance  should  not  be 
allowed  against  such  party,  but  should  be  paid 
out  of  the  estate. —  Thompson  v.  Thompson 
(Sup.)  223. 

When  partition  is  denied  to  an  infant  plain- 
tiff on  the  erroneous  ground  that  he  had  not 
such  interest  in  the  land  as  entitled  him  to 
maintain  the  action,  the  judgment  should  be  re- 
versed.— Thompson  v.  Thompson  (Sup.)  223. 

Under  Code  Civ.  Proc.  f  1532,  the  right  of  a 
tenant  in  common  of  real  estate,  having  an  es- 
tate in  fee,  to  maintain  an  action  of  partition, 
is  absolute,  subjett.  if  he  is  an  infant,  to  per- 
mission of  the  surrogate,  as  provided  in  section 
15;J4.— Thompson  v.  Thompson  (Sup.)  223. 

Where  real  estate  purchased  by  plaintiff  and 
defendant  with  joint  funds  was  so  managed  as 
to  indicate  an  iutt-utiun  to  create  a  partnership 


inter  se,  bnt  the  property  waa  not  pnrebawd  t 
held  as  partners,  on  partition,  there  being  ~-> 
debts,  the  customary  acconnting  as  to  re:'< 
should  be  had;  there  being  no  necessitT  for  . 
separate  accounting.  —  Levine  t.  Goldsm :: 
(Sup.)  446. 

The  special  term  cannot  review  report  ■>? 
referee  appointed  in  partition  to  hear  and  d--  -- 
mine  the  issues.  —  Man  waring  t.  ZJppic^'  "t 
(Sup.)  461. 

The  fact  that  a  legacy  was  a  charge  on  li: . 
sold  on  partition  did  not  warrant  the  eran*  .: 
of  motion  by  the  purchaser  to  be  relit'T..ti  • '. 
his  bid,  on  the  ground  that  the  title  was  in- 
valid, in  absence  of  a  showing  that  there  wai 
not  sufficient  personal  property  to  pay  the  ki- 
acy. — Goodwin  v.  Crooks  (Sup.)  578. 

The  motion  of  a  purchaser  at  partition  fr.'.t 
to  be  relieved  of  his  bid  on  the  ground  that  •  ■ 
title  was  invalid,  in  that  decedent's  sisters  ■: 
brothers,  who,  if  living,  would  have  an  inter.-: 
in  the  property,  were  not  made  parties,  w< 
without  merit ;  there  beini;  no  shoiriiig  t-  : 
there  were  such  relatives. — Goodwin  ▼.  Cro.ii 
(Sup.)  5'i8. 

A  purchaser  at  partition  sale  held  not  ecv 
tied  to  be  relieved  of  his  bid  on  ground  that  i 
interest  in  the  land  distributed  among  t'- 
owner's  next  of  kin  mip:ht  have  been  beqnea- 1- 
ed  otherwise;  there  being  no  evidence  tend::.; 
to  show  such  to  be  the  case. — Goodwin  t. 
Crooks  (Sup.)  57a 

PARTNERSHIP. 

See    "Joint    Stock    Companies";     "Partitioo," 
8  1. 

I   1.     The  relation. 

An  agreement  by  several  persons  each  to  c-- 
tribute  a  certain  sum  to  defray  the  expens.-  '  '. 
sinking  a  gas  well,  and  to  share  the  proi-tt  J-  ' 
gas  was  found  in  paying  quantities,  <ioi'<  :.  : 
make  them  partners  inter  se. — dark  t.  Uw.  • 
sey  (Sup.)  102. 

Where  several  persons  agreed  each  to  par  i 
definite  sum  to  sink  a  gas  well,  and  sharp  '' ! 
proceeds,  if  any,  and,  after  the  sum  sab^^i-ri 
was  exhausted,  the  contractor,  at  reque>:  ; 
some  subscribers,  continued  the  work,  he  kr..  ■■- 
ing  the  terms  of  the  agreement,  he  could  r  : 
claim  the  subscribers  were  partners. — Clark  t 
Rumsey  (Sup.)  102. 

Evidence  held  not  to  show  that  real  e$<  '* 
purchased  by  plaintiff  and  defendant  was  ;  .- 
chased  and  held  as  partnership  property.— Ir- 
vine V.  Goldsmith  (Sup.)  446. 

{  2.     DlsBolntion,     seitlement,     amd    ao 
conn  ting. 

Where  a  liquidating  partner  sold  real  e<'«-- 
situated  in  another  state,  and  held  aa  sec:- 
there  being  no  evidence  of  its  value,  he  sit. 
be  charged   with  the   value  of  the  debt   :t  — 
cured.— Kennett  v.  Hopkins  (Sup.)  18w 

In  a  partnership  accounting  it  waa  proper  •  • 
charge    a    liquidating    partner    with    the    '*  ' 
value  of  accounts  sold  at  public  auction  by  i 
and  which  were  nnt  .^hown  to  be  of  less  ts-ls. 
—Kennett  y.  Hopkins  (Sup.)  18. 
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In  an  action  for  an  accoanting  against  a  liq- 
idating  partner  in  New  York,  it  was  proper 
ar  the  conrt  to  order  the  liquidating  partner  in 
ihicago  to  assign  accounts  to  the  receiTer  or 
e  charged  with  their  face  value.— Kennett  t. 
lopkius  (Sup.)  18. 

Where  plainti£E  drew  and  entered  an  inter- 
>cutor7  judgment  directing  the  taking  of  the 
ccounta  of  a  business  in  which  he  was  liqai- 
ating  partner,  he  will  be  held  bound  by  its 
jrms.— Kennett  ▼.  Hopkins  (Sup.)  18. 

Where  a  partnership  doing  business  in  New 
ork  and  CSiicago,  claimed  to  be  two  firms,  was 
Issolved,  in  an  action  in  New  York  for  ac- 
Dunting  against  the  New  York  liquidating 
lember,  it  was  proper  to  order  the  taking  and 
tatin^  of  the  Chicago  accounts. — Kennett  t. 
lopkins  (Sup.)  18. 

It  was  proper  to  credit  a  liquidating  partner 
rith  bad  and  doubtful  debts  owing  the  firm, 
rhere  the  other  partner  had  accepted  profits 
used  on  such  debts  as  assets. — Kennett  ▼. 
lopkins  (Sup.)  18. 

A  referee  appointed  to  state  the  accounts  of 
partnership  doing  businees  in  two  places  and 
laimed  to  be  two  firms  hdd  without  jurisdic- 
on  to  determine  such  issue. — Kennett  ▼.  Hop- 
ins  (Sup.)  18. 

Where  plaintiff  prayed  for  dissolution  of  a 
artnership  formed  to  famish  public  entertain- 
lents,  stating  that  he  could  secure  no  remun- 
rntive  engagements  and  that  defendant,  who 
I'as  stage  director,  had  become  of  such  ill  ro- 
ute that  the  business  was  hopeless  "for  that 
ea.snu  alone,"  the  complaint  did  not  depend 
n  ill  repute  only.— Waite  v.  Aborn  (Sup.)  067. 

Complaint  for  dissolution  of  partnership  held 
a  state  a  cause  of  action.— Waite  r.  Aborn 
Sup.)  967. 

PASSENGERS. 

ee  "Cnrriera,"  S  3. 

PAUPERS. 

I.     Poor-law  distriota  and  oflleers. 

In  the  absence  of  any  agreement  to  become 
ersonally  liable  for  the  expenses  of  nursing 
nd  maintaining  a  pauper,  furnished  by  a  pri- 
nte  citizen,  an  action  cannot  be  maintained 
»:;>inst  the  overseer  of  the  poor  therefor  on  the 
i-fusnl  of  the  town  to  pay.— Brazce  v.  Stewart 
Sup.)  231. 

Under  Laws  1896,  c.  225,  {  23,  the  power  and 
uty  of  the  overseer  of  the  poor,  in  furnishing 
^uiporary  relief  to  paupers  outside  the  alms- 
onses,  is  limited  to  notifying  the  supervisor 
( the  town  and  expending  the  sum  authorized; 
nd,  when  that  is  done,  he  is  not  personally 
able  for  failure  of  duty. — Brazee  v.  Stewart 
Sup.)  231. 

PAWNBROKERS. 

A  pawnbroker,  delivering  pawned  property 

»  a  stranger,  who  finds  the  ticket  therefor,  aft- 
r  its  loss  by  the  owner  of  the  property,  held 
ot  liable  to  the  owner  for  the  value  of  the 
roperty.— Johnson  r.  Praeger  (Sup.)  836. 


Conversion  held  not  to  lie  against  a  pawn- 
broker, acquiring  goods  In  good  faith  from  an 
agent  having  a  general  power  to  sell  them.— 
Ludwin  t.  Baruch  (Sap.)  983. 

PAYMENT. 

See  "Accord  and  Satisfaction";  "Judgment," 
I  6;    "Tender." 

Claims  against  estate  ot  decedent,  see  "Ex- 
ecutors  and   Administrators,"    {   3. 

Compensation  for  proiierty  taken  for  pabllc 
use,  see  "Eminent  Domain,"   (   1, 

Subrogation   on   payment,   see   "Subrogation." 

I  1.    Pleading,   erldenee,   trial,   and   ro- 
▼iew^. 

Where  a  debtor  tarns  over  a  note  payable  to 
him  to  his  creditor,  the  burden  is  on  the  debtor 
to  establish  that  it  was  taken  in  payment. — 
Finlay  v.  Heyward  (Qty  Ct.  N.  Y.)  648. 

Evidence  tteld  not  to  show  that  a  note  execu- 
ted by  third  persons  was  received  in  payment 
of  a  debt  due  from  defendant. — Finlay  v.  Hey- 
ward (CSty  Ct.  N.  Y.)  G48. 

PENALTIES. 

Liabilitj  of  corporate  officers  for  refusal  to 
exhibit  books,  see  "Corporations,"  {  3. 

PENDENCY  OF  ACTION. 

Effect  as  to  property  involved,  see  "lAa  Pen- 
dens." ^ 

PERJURY. 

Subornation  of  perjury  as  ground  of  disbar- 
ment of  attorney,  see  "Attorney  and  Client," 
§  1. 

PERPETUITIES. 

Provision  in  will,  directing  that  income  not 
needed  for  education  of  children  be  accumulat- 
ed till  youngest  reached  majority,  held  invalid. 
— Hafner  v.  Hafner  (Sup.)  456. 

An  accumulation  for  the  payment  of  mort- 
gages on  testator's  real  estate  held  void.— 
Siefke  v.  Siefke  (Sup.)  514. 

Where  will  provided  for  a  possible  widow  of 
testatrix's  son,  it  was  void,  as  measured  by  a 
life  not  necessarily  in  existence  when  testatrix 
died.— Wright  v.  Mercein  (Sup.)  936. 

Will  construed,  and  clause  creating  trust  for 
an  indefinite  period  held  void. — In  re  Murray's 
Will  (Sur.)  491. 

PERSONAL  INJURIES. 

See  "Animals";  "Bridges,"  {  1;  "Negligence." 
Excessive  damages,  see  "Damages,"  |  2. 
To  employe,  see  "Master  and  Servant,"  {  2. 
To  passenger,  see  •"Carriers,"   i  3. 
To    person    on    or    near   railroad    tracks,    see 

"Railroads,"   8  4. 
To  traveler  on  highway,  see  "Highways,"  {  2; 

"Municipal  Corporations,"  §  6. 
crossmg   railroad,  see  "Railroads,"   |  4. 
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PHOTOGRAPHS. 

Am  eridoice,  see  "Eyidence,"  |  9. 

PHYSICIANS  AND  SURGEONS. 

Competency    aj    witnesses,    see    "Witneasea," 


PLEADING. 

See  "Tender." 

In  actions  by  or  against  particnlar  classes  of 
parties,  see  "Executors  and  Administrators," 
fl  2,  5;    "Joint  Stoclc  Companies." 

gnardians,  see  "Guardian  and  Ward."  jt  2. 

In    particular     actions    or    proceedinga.     Me 

"Creditors'  Suit";  "DiTorce,"  §  2;  "liject- 
ment,"  <  2;  "Kqnity,"  t  2;  "False  Impris- 
oament,"  {  1;    "Libel  and  Slander,"  i  4. 

-  action  for  appointment  of  receiver,  ace 
"Keceivers,"  S  1. 

— -  action     for     criminal     conversation,     see 

"Husband  and  Wife,"  S  6. 
action  for  dissolution  of  partnership,  see 

-Partnership,"  S  2. 

action  on  judgment,  see  "Judgment,"  }  6. 

breach  of  contract,  see  "Contracts."  |  4. 

indictment    or    cnminal    information    or 

complaint,  see  "Indictment  and  Informa- 
tion.^' 

Joinder  of  actions,  see  "Actions,"  i  2. 
Statute  of  frands,  see  "Frauds,   Statute  of," 
(  S. 

(  I.     Form  and  allesatloiM  la  seaeraL 

Allegation  In  the  complaint  in  a  taxpayer's 
action,  under  Lews  1892,  c.  301,  to  recover  the 
amount  of  a  judgment  rendered  against  the  city 
and  paid  by  it,  Md  a  conclusion  of  law  in- 
sufficient to  sustain  a  recovery.— Bosh  v.  Color 
(Sup.)  770. 

In  a  bill  for  the  dissolution  of  a  partnership, 
the  allegation  that  the  defendant  nad  become 
of  such  ill  repute  that  the  business  could  not 
succeed  was  not  objectionable  as  stating  a  con- 
clusion, instead  of  a  fact. — Waite  v.  Abom 
(Sup.)  067. 

i  2. 


SaoUwatlon,  eomplsliit,  petition,  or 
atatement. 

The  complaint  in  an  action  to  foreclose  a 
mortgage  held  not  an  allegation  that  a  bond 
was  only  given  aa  collateral  security,  which 
would  prevent  the  mortgagee  from  insisting  that 
the  defendant  was  liable  as  principal,  and 
hence  not  released  from  liability  by  the  re- 
lease of  a  portion  of  the  security. — Wysong  v. 
Meyer  (Sup.)  286. 

A  complaint  charging  an  assault,  with  allega- 
tions of  a  forcible  entry  and  a  taking  of  per- 
sonal property,  held  attempt  to  join  actions. — 
Doyle  V.  American  Wringer  Oo.  (Sup.)  852. 

{  3.     Pie*   or    aiurwer,   eross    oomplalBt, 
and  afidavlt  of  defense. 

Under  Code  Civ.  Proc.  S  607,  the  allegations 
and  denials  in  several  separate  defenses  cannot 
be  incorporated  into  each,  by  prefacing  each 
defense  witli  a  statement  that  each  and  all 
such  allegations  and  denials  in  the  other  de- 
fenses are  reiterated  and  made  a  part  thereof. 
— Recknagel  v.  Steinway  (Sup.)  1S2. 
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Where  new  matter  is  alleged,  ptaintif  >4 
entitled  to  have  the  denials  separated  ti^rr.  "i 
new  matter. — Zimmerman  v.  Jleyrowitz  <^.;l 

8oe. 

Denial  of  each  allegation  of  complaim.  '4 
cept  as  herein  admitted,  qualified,   or  «: 
verted,"  held  insufficient. — ^Zimmennaa  v.  Mf) 
rowitz  (Sup.)  800. 

Where  defendant  entered  a  (eneral  it: 
admissions  in  a  separate  defense  pleaded 
not  to  constitute  an  admission  of  a  balan<« 
plaintiff.— Manhattan  Brick  A  Terra-Ootu 
T.  aark  (aty  Ct.  N.  T.)  94B. 

t  4.     Beakaner  or  eaeevtioa. 

Plea  of  limitations  as  defense  ia  actios 
ejectment  held  not  demurrable,  because  p. 
ed  together  with  an  affirmative  defense  (" 
ed   on   a   right  of   possession    nnder   the 
songht  to  be  denied  by  theplea  of  the  sursai 
-Sample  v.  Lyons  (Snp.)  378.  I 

Where  certain  paragraphs  of  aa  answer  lij 
not  appear  to  constitute  a  separate  def'.-r.% 
but  the  plaintiff  contends  that  they  const:'  ^l 
a  separate  defense,  he  should  not  demur  t^  y, 
to,  but  shonld  move  for  the  statement  ;-! 
numbering  of  the  defenses,  in  accordance  «:*i 
Code  Civ.  Proc.  {  507.— Xew  Jersey  Ste*!  k 
Iron  Co.  V.  Robinson  (Sup.)  72S. 

Where  certain  paragraphs  in  an  answ>-r  it 
not  constitute  a  separate  defense,  it  i?  nvt  <^ 
ror  to  overrule  a  demurrer  thereto. — New  Jf^ 
sey  Steel  &  Iron  Cto.  v.  Robinson  (Sap.)  TJ^ 

f  S.     Anieaded  and  sappleaaaiatml  pissi 
lags  aad  repleader. 

A  judgment  snstainmg  a  demarrer  to  the  tz- 
swer  of  executors  in  an  action  to  enfort-  i 
contract  made  by  their  testator  should  pr-r:.' 
defendants  to  serve  an  amended  answer.  i(  :• 
amendment  plaintiffs  right  to  recover  may  *- 
put  in  issue.- Recknagel  v.  Steinway  (Sup.)  13. 

Leave  to  serve  an  amended  answer  sh-iJi 
be  denied,  where  it  differs  in  no  material  ~^ 
spect  from  the  original  answer,  to  which  a  .- 
murrer  was  sustained. — Recknagel  v.  Steic*.: 
(Sup.)  140. 

Permission  to  amend  an  answer  at  trial  n; 
properly  refused,  where  plaintiff's  att>>r:-r 
made  oath  that  he  had  prepared  the  case  '.t 
trial  on  the  answer  as  served,  and  was  a-: 
prepared  to  meet  proof  which  such  amendx-.r. 
might  permit  defendant  to  offer. — (}inabnrg  t 
Von  Seggem  (Sup.)  758. 

Under  Code  Qv.  Proc  IS  878,  378.  it  »!» 
error  to  allow  an  answer  to  be  ameoded  ia  i: 
action  on  a  judgment,  by  changing  the  a:.rct- 
tion  that  the  cause  of  action  had  not  »etr:fi 
within  20  years  before  the  commencemeat  -'f 
the  action  to  an  allegation  of  payment  in  fi- 
eral.— Seaman  v.  Clarke  (Sup.)  1002. 

Where  complaint  in  action  against  street-n  - 
way  company  alleged  that  pTaintitTs  injcrh4 
were  sustained  by  negligence  of  defendant,  b^ 

Eroof  showed  that  he  was  thrown  from  the  ;>* 
y  malice  of  the  conductor,  an  amendment  o! 
the  pleadings,  so  as  to  conform  the  <-omp.  "- 
to  the  proof,  held  not  authorised  by  Code  C.< 
Proc.  i  723.— Block  v.  Third  Ave.  R.  Oo.  (S-; 
1107. 
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O.     Bin  of  partleiilari  mmA  eopy  of  ••- 
oonikt. 

"^^There  plaintiff  asked  general  d«mag«B  for 
reach  qt  contract,  a  contention  that  defend- 
it  was  entitled  to  a  bill  of  particulars,  ape- 
f  ylng  the  Items  of  plaintiff's  damages,  on  the 
round  that  the  allegation  included  special 
amages,  held  not  sustainable.— Bolognesi  T. 
Urzel  (Sup.)  584. 

Order  requiring  defendant  in   an   action  on 
DOte  to  serve  a  bill  of  particulars  Aeld  errone- 
us.    as   being  too   broad.— Ellison     ▼.     Healy 
sup.)  662. 

Facts  in  an  action  on  a  gnaranty  in  which 
efendant  alleged  fraud  Aelefto  entitle  plaintiff 
o  a  bill  of  particulars  setting  forth  the  man- 
er  and  character  of  the  alleged  fraud.— H.  B. 
Mnflin  Oo.  ▼.  Patton  (Sup.)  665. 

'   7.     Motions. 

"Where  the  answer  sets  up  a  defense  which 
ontains  neither  a  special  nor  a  general  denial, 
t  mast  be  stricken  out.— Zimmerman  v.  Meyto- 
ritz  (Sup.)  800. 

Where  defendant  in  his  answer  reiterates  his 
ittempted  denials  of  certain  allegations  of  the 
■omplaint,  they  will  be  stricken  out  of  the  de- 
fense.— Zimmerman  t.  Meyrowitz  (Sup.)  800. 

Under  Code  CSt.  Proc.  {  500,  it  was  error  to 
itrike  out  an  averment  denying  knowledge  and 
nformation  sufficient  to  form  a  belief  as  a 
;bam,  in  the  absence  of  evidence  that  defend- 
ant at  time  of  making  the  denial  had  any 
Knowledge  on  the  subject.— Reese  v.  Walworth 
iSup.)  1115. 

Under  Oode  Civ.  Proc.  {  638,  it  was  error  to 

strike  ont  part  of  an  answer  as  a  sham,  where 
a  part  of  the  averments  were  admitted  to  be 
true. — Reese  v.  Walworth  (Sup.)  1115. 

Under  Oode  CSv.  Proc.  {  637,  it  Is  error  to 
strike  ont  part- of  an  answer  as  frivolous,  where 
part  of  it  denied  material  allegations  of  the 
complaint. — Reese  v.  Walworth  (Sup.)  1115. 

i  8.     Issues,  proof,  »nd  VMlanoe. 

In  an  action  on  a  contract  supplemented  by 
bill  of  particulars,  plaintiff's  failure  to  prove 
the  items  of  such  bill  will  not  defeat  her  right 
to  recover. — NiemoUer  v.  Duncombe  (Sup.)  88. 

§  B.     Oefe«ta     and     o'bjeotloas,     ^rmlv»T, 
and  alder  by  verdict  or  Jndcment. 

Defective  complaint  in  an  action  on  note  held 
cured  by  evidence. — Ginsburg  t.  Von  Seggern 
(Sup.)  758. 

PLEDGES. 

See   "Pawnbrokers." 

POLfCE  POWER. 

Of     municipality,    see    "Municipal    Corpora- 
tions," {  4. 

POLICY. 

Of  insurance,  see  "lasurance." 

POLITICAL  RIGHTS. 

Suffrage,  see  "Elections." 


POLLUTION. 

Of   water   course,   aee    "Waters   tad    Water 
Courses,"  i  1. 


POOR  UWS. 


See  "Paupers." 

POSSESSION. 

See  "Adverse  Possession." 

PRACTICE. 

In  equity,  see  "Equity." 

In  particular  civil  actions  or  proceedings,  ser 
"Ejectment";  "Habeas  Corpus,"  {  2;  "In- 
terpleader";  "Mandamus,"  f  2. 

accounting  by  executor  or  administrator,. 

see  "Executors  and  Administrators,"  i  6. 

condemnation   proceedings,  see  "Bininent 

.  Domain,"  §  2. 

Particular  proceedings  in  actions,  see  "Abate- 
ment and  Revivar:  "Costs";  "Damages," 
S  3;  "Divorce,"  |  2;  "Evidence";  "Execu- 
tion"; "Judgment";  "Jury";  "Limitation- 
of  Actions";  "Motions";  "Parties";  "Plead- 
ing"; "Process";  "Reference";  "Stipula- 
tion"^;   "Trial";    ''Venue." 

remedies  in   or  incident  to   actions,    see 

"Attachment";    "Discovery":    "Injunction" ^ 
"Receivers";   ^Tender." 

Procedure  in  criminal  prosecutions,  see  "Crim- 
inal Law";    "Extradition." 

of  particular  courts,  see  "Courts." 

on  review,  see  "Appeal";   "New  TriaL" 

PREFERENCES. 

Effect  of  proceedings  in  bankruptcy,  see- 
"Bankruptcy,"   {  1. 

In  assignment  for  benefit  of  creditors,  see  "As- 
signments for  Benefit  of  Creditors,"  |  1. 

PREJUDICE. 

Oronnd  for  reversal  in  dvU  actio;iB,  see  "Ap- 
peal,"  {  8. 

PRELIMINARY  INJUNCTION. 

See  "Injunction,"  {  8. 

PREMIUMS. 

For  insurance,  see  "Insurance,"  |  2. 

PRESCRIPTION. 

See  "Easements,"  i  1. 

PRESENTMENT. 

Of  claims  against  estate  assigned  for  credit- 
ors, see  "Assignments  for  Benefit  of  Credit-- 
ors,"  {  4. 
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PRESUMPTIONS. 


In  dvil  actions,  see  "Bvidence,"  |  2. 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client";    "Brokers." 
Admissions  by  agent,  see  "Kvidence,"  {  6. 
Corporate  agents,   see  "Corporations,"   {   5. 

i  1.     Bishta  and  lUblUties  m  to  tUrd 
persons. 

An  agent's  anthority  may  be  inferred  by  tlie 
jury  from  a  course  of  dealing.— Millies  T. 
Hawkins  (Sup.)  657. 

Lease  by  agent  for  a  term  of  five  years,  with- 
out written  authority,  thereafter  ratified  by  his 
principal,  field  binding  on  conveyance  of  prem- 
ises by  principal  with  recognition  of  lease  in 
tlie  deed,  and  with  knowledge  of  the  facts  on 
the  part  of  the  grantee.— Appeltiaam  t.  Qa- 
lewski  (Sup.)  636. 

A  landlord's  general  manager,  who  made  a 
lease,  held  to  have  authority  to  agree,  in  con- 
sideration of  the  tenant  remaining  in  posses- 
sion, that  no  rent  should  be  charged  until  the 
premises  should  be  restored  to  their  origiual 
condition  after  a  fire. — Ireland  t.  Hyde  (sup.) 
8S9. 

One  employed  as  the  manager  of  a  hotel, 
-having  general  sapervision  of  all  its  .depart- 
ments, had  to  have  anthority  to  bind  the  own- 
er by  a  contract  for  advertiBiuf;  in  a  hotel  di- 
rectory.—Mollin  T.  Sire  (Sap.)  953. 

Defendant's  letter  held  to  constitute  a  ratifi- 
cation of  the  nnauthorized  act  of  a  care  taker 
of  his  property  employing  plaintifC  to  make 
plumbing  repairs.— Hill  y.  Coates  (Sup^  961. 

A  care  taker  held  to  possess  no  implied  an- 
thority to  order  extensive  plumbing  repairs. — 
HiU  T.  Coates  (Sup.)  964. 

PRINCIPAL  AND  SURETY. 

See  "Indemnity." 

1  liabilities  of  snreties  on  bonds  for  perform- 
ance of  duties  of  trust  or  office,  see  "Sher- 
iffs and  Constables,"  {  1. 

-f   1.    Crestloii  and  ezlstenoe  of  relation. 

A  bond  executed  by  a  property  owner,  condi- 
tioned to  pay  a  mortgage  debt,  held  to  render 
her  liable,  as  principal,  to  a  deficiency  judg- 
ment, though  the  mortgagee  had  released  a  por- 
tion of  the  mortgaged  property  without  her 
consent— Wysong  t.  Meyer  (Sup.)  286. 

I  2.    Remedies  of  creditors. 

In  an  action  on  a  bond  against  the  principal 
and  surety  as  joint  defendants,  the  surety  is 
not  liable,  on  failure  to  recover  against  the 
principal,  because  she  did  not  deny  the  breach; 
the  principal  having  done  so. — ^Allen  V.  De 
Nyse  (Sup.)  CC2. 

PRIVATE  NUISANCL 

See  "Nuisance,"  i  1. 


PRIVATE  ROADS. 

Rights  of  way,  see  "Easements." 

PRIVATE  SCHOOLS. 

See  "Schools  and  School  Districts,"  i  L 


PRIVILEGED  COMMUNICATIONS 

libd  t4 
"II. 


Defamatory   communicatioiis,   a 

Slander,'*^  {  2. 
Disclosure  by  witness,  see  "Witni 


PROBATE  COURTS. 

See  "Conrts,"  i  4. 

PROCESS. 


I 


■ee  'Cw 


"H»i 


Action  against  foreign  corporation, 
porations,"  |  8. 

for    annulment   of   marriage, 

riage." 

for  divorce,  see  "Divorce,"  |  2. 

On  appeal,  see  "Appeal,"  |  4. 

Particular  forms  of  writs  or  other  process,  ■• 

"Arrest";  "ExecnOon";  "InJancUon":  -Mi> 
damus." 

i    I.    Bervlee. 

Under  Oode  Proc.  S  135,  an  affidayit  aSkt^ 
that  "after  due  diligence  the  defendant  eaic< 
be  found  within  this  state"  is  sufficient  to  c-^:- 
fer  jurisdiction  for  the  granting  of  an  ord«r :  * 
service  of  summons  by  publication. — Salisbcrt 
T.  Cooper  (Sup.)  258. 


I   2.     Defects,     objections, 
ment. 

On  a  motion  to  set  aside  service  of  ■nmav:*- 
the  facta  being  undisputed  and  neither  »> 
requesting  it,  held  error  to  direct  a  referev  ': 
take  further  proof. — Bacholts  t.  Florida  Ei^ 
Coast  By.  Co.  (Sup.)  682. 

PROHIBITION. 

Of  trafllc  in  intoxicating  liquors,  see  "Istoxi- 
eating  Liquors." 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROOF. 

Of  loss  Insnred  against,  see  "Insimnee,'*  1 1 

PROPERTY. 

See  "Animals." 

Adverse  possession,  see  "Adrerse  Poaaescce* 

Constitutional  guaranties  of  riehts  of  pn>('r^ 
ty,  see  "Constitutional  Law,     S   1. 

Dedication  to  public  use,  see  "Dedication." 

I/icenses  in  respect  to  real  proper^,  see  "li- 
censes," i  2. 

Protection  of  rights  of  property  hj  tnjnnctif. 
see   "Injunction,"   (   1. 

Taking  for  public  use,  see  "Eminent  Domain* 
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PROTEST. 

I  bill  or  note,  see  "Bills  and  Notes,"  t  4. 

PROXIMATE  CAUSE. 

irect  or  remote  consequences  of  injury,  see 
"Damages,"  S  1. 

PUBLICATION. 

1   ofBcial   newspapefs,   see   "Newspapers." 
t  sammons,  see  ''Process,"  {  1. 

PUBLIC  DEBT. 

ee  "Mnnidpal  Corporations,"  {  7;   "Towns," 
8   1. 

PUBLIC  USE. 

»edication  of  property,  see  "Dedication." 

•aking  pr "■"-  —   —  ""•"' 

Domain.' 


>eaicaaon  oi  propenj,  oec     i^cuivouv^.. 
aking  property  for  public  use,  see  "Bminent 
~       lin" 


QUANTUM  MERUIT. 

Jee  "Work  and  Labor."  , 

QUESTIONS  FOR  JURY. 

:n  cItU  actions,  see  "Trial,"  1  8. 


RAILROADS. 

3ee   "Street   Railroads." 
[;aiTiage  of  goods  and  passengers,  see  "Car- 
Condemnation  of  property,  see  "Eminent  Do-' 
I^iability  for  causing  death,  see  "Death,"  {  1. 

g    1.    BiKlit  of  way  and  otber  Interests 
in  land.  . 

A  railroad  company  which  has  mamtalned 
its  tracks  in  a  cut  in  a  city  street  for  20  years 
does  not  acquire  a  right  by  adverse  posses- 
sion, as  against  an  abutting  property  owner, 
which  will  entitle  it  to  place  its  tracks  on  a 
viaduct  constructed  above  the  surface  of  we 
street.— Muhlker  v.  New  York  &  H.  B.  Co. 
(Sup.)  910. 

(   2.     Constmotion,      maintenanoe,      and 
eqnlpment. 

Under  liaws  1888.  c.  345,  J  12,  as  amended 
by  Laws  1890,  c.  225,  damages  held  rightfully 
awarded  to  the  owners  of  property  abutting  on 
a  street,  the  grade  of  which  had  been  necessa- 
rily changed  by  the  construction  of  a  viaduct 
on  an  intersecting  street,  for  rendering  their 
warehouses  less  accessible  and  convenient  for  de- 
livering and  receiving  freight  to  and  from  rail- 
way cars. — In  re  Grade-Crossing  Com'rs  of  City 
of  Buffalo  (Sup.)  152. 

Under  Laws  1888,  c.  345,  it  was  not  error  for 
the  court  to  award  damaces  to  property  affect- 
ed as  a  whole  by  a  chance  in  the  grade  of  the 
street  caused  by  the  construction  of  a  viaduct, 


though  the  commissioner's  petition  stated  dam- 
ages as  to  only  a  part  of  the  property.— In  re 
Grade-Crossing  Com'rs  of  City  of  Buffalo  (Sap.) 

IDa.. 

i  3.    Indelitednass,  B*cxaitita,  liens,  and 
mortKages. 

Statements  furnished  to  the  trustee  under  a 
railroad  mortgage,  according  to  the  terms  there- 
of, htid  sufficient  to  authorize  the  issue  of  such 
bonds  to  the  mortgagor.— Fleisher  t.  Farmers' 
Loan  &  Trust  Co.  (Sup.)  437. 

I  4.     Operation. 

A  person  struck  by  a  locomotive  at  a  highway 
crossing  held  guilty  of  contributory  negligence 
as  a  matter  of  law. — De  Jong  v.  Erie  K.  Co. 
(Sup.)  78. 

A  finding  that  a  freight  crew  of  the  defend- 
ant company  was  guilty  of  negligence,  by  which 
a  brakeman  was  injured,  field  not  so  against  the 
weight  of  the  evidence  as  to  Justify  the  re- 
versal of  a  verdict  in  favor  of  plaintiff  for  the 
death  of  her  intestate.— Douglass  ▼.  Northern 
Cent.  Ry.  Co.  (Sup.)  870. 

Evidence  held  not  sufficient  to  show  that 
plaintiff's  intestate  was  guilty  of  contributory 
negligence,  and  hence  not  to  warrant  the  re- 
versal of  a  Judgment  for  plaintiff.— Douglass  v. 
Northern  Cent.  Ry.  Co.  (Sup.)  370. 

An  instruction  on  contributory  negligence  in 
an  action  for  injuries  received  at  a  railroad 
crossing  held  erroneous.— O'Brien  v.  Central  R. 
R.  of  New  Jersey  (Sup.)  914. 

Evidence  held  snfBcient  to  sustain  a  finding 
that  defendant  railroad  company  was  guilty  of 
negligence  in  not  sounding  the  whistle  at  a 
crossing.— Smith  t.  Lehigh  Val.  R.  Co.  (Sup.) 
1112. 

The  occnpants  of  a  carriage  held  not  gnilty 
of  contributory  negligence  under  the  evidence 
as  a  matter  of  law  in  crossing  a  railway. — 
Smith  V.  Lehigh  Val.  R.  Co.  (Sup.)  1112. 


RATIFICATION. 

Of  act  of  agent,  see  "Principal  and  AfeDt," 
i  L 

REAL  ACTIONS. 

tsee  "Ejectment." 

RECEIVERS. 

In    supplementary    proceedings,    see    "Execn- 

Of  corporations  in  general,  see  "Corporations," 

8  6. 
Of   foreign   corporations,   see   "Corporations," 

8  & 
8  1.     Nature   and   gronnds   of   reoelver- 
ahlp. 

The  complaint  in  an  action  in  wliich  a  re- 
ceiver is  asked  AeZd  to  authorize  his  appoint- 
ment.—Ashley  V.  Ashley  (Sup.)  173. 

The  appointment  of  a  receiver  held  proper, 
though  certain  interested  persons  were  not  par- 
ties.—Ashley  V.  Ashley  (Sup.)  173. 
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RECEIVING  STOLEN  GOODS. 


Brldence  in  trial  for  receiring  stolen  goods 
Add  sufficient  to  support  a  conviction. — People 
T.  Cooper  (Sap.)  2&7. 

RECORDS. 

Tranacript  on  appeal,  see  "Appeal."  |  6. 

REFERENCE. 

In  action  to  foreclose  mortgage,  see  "Mwt- 

gages,"  «  1. 
On   dissolution  of  partnership,  aee  "Partner- 

sliip,"  8  2. 

I   I.    Report  wad  Jtndiaga. 

Report  of  referee  will  be  confirmed  ander 
mle  BO  of  general  rules  of  practice,  where  no 
«xceptions  are  filed  within  eight  days  after 
service  of  notice  of  the  filing  of  the  report. — 
Bailey  ▼.  Carter  (Sup.)  616. 

The  report  of  a  referee  under  a  void  refer- 
ence Aeia  not  to  be  supported  as  an  award, 
wbere  the  stipulation  for  the  reference  con- 
templated an  appeal.— Barber  t.  Lane  (Sup.) 
789; 

REFORMATION  OF  INSTRUMENTS. 

f    I.    Blcbt  of  sotlon  and  defenses. 

Reformation  of  deed  held  properly  denied. — 
Trotter  t.  Breroort  (Sup.)  1028. 

REHEARING. 

See  "New  Trial." 


RELEASE. 

See  "Accord  and  Satisfaction"; 
Liens,"  I  1. 


'Mechanics' 


RELEVANCY. 

Of  erldence  in  dril  actions,  see  "Brldence," 
t  4. 


REMOVAL  OF  CAUSES. 

or    place    of    trial. 


Change    of    venue 
"Venue,"  i  1. 


RENEV/AL 

Of  lease,  see  "Landlord  and  Tenant," 


see 


12. 


RENT. 

See  "Landlord  and  Tenant," 


I  4. 


Of  premises  demised,  see 
ant."  t  8. 


REPAIRS. 

Landlord  and  Ten- 


Of  statute,  see 


REPEAL 

"Statutes,"  1 1. 


REPLEVIN. 

Recovery  of  goods  sold,  see  "Sales,"  I  t 


{  1.     Pleadtas  

In  replevin  for  a  piano,  the  defendaot't  <it 
deuce,  tending  to  characterise  the  po^e?4£:  t\ 
the  instrument  by  the  defendant's  wife  U;  ^ 
the  defendant  obtained  it,  held  erroneooslr  rr- 
jected.— Jacob  v.  Haefelein  (Sap.)  lO&L         ' 

I  8.     Damages. 

Inclnding  in  replevin,  as  an  element  of  it*' 
ages,  the  plaintiffs  attorney's  fees  prior  tti  -tt 
action,  had  erroneous. — Cook  t.  Giost  {,&») 
924. 

REPORT. 

On  reference,  see  "Reference."  |  L 

REQUESTS. 

For  InstmetlonB  in  civil  actions,  see  "Tiii.* 
14. 

RES  IPSA  LOQUITUR. 

See   "Municipal   Corporations,"    |   i, 

'resulting  TRUSTS. 

See  "Trusts,"  i  1. 

RETAINER. 

Of  attorney,  see  "Attorney  and  GUeat"  I  * 

RETURN. 

Of  writ  of  habeas  corpns,  see  "Habeas  C<^ 
pas,"  «  2. 

REVENUE. 

See  "Taxation." 


REVIEW. 

"Certiorari"; 


"Criminal  Liw.' 


See  "Appeal" 
i  7. 

The  writ  of  review  provided  for  by  Odf  0' 
Proe.  8  1901,  cannot  be  used  to  review  i  i- 
termination  in  any  criminal  matter,  enr:  • 
criminal  contempt  of  court. — People  v.  Ba|U 
(Sup.)  451. 

REVOCATION. 
i. 

Intoxicatiii  Lt 


Of  license,  see  "Licenses,"  8 
Of  liquor  tax  certificate,  see 
uors,"  i  2. 


RIGHT  OF  WAY. 

See  "Basemento." 

Of  railroads,  see  "Railroads,"  |  1. 

RIPARIAN  RIGHTS. 

See  "Waters  and  Water  Courses,"  f  1. 
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RtSKS. 

jssnmed  by  employs,  aee  "Maater  and  Serv- 
ant."  {  2. 

ROADS. 

Municipal    Corpora- 


te "Highways." 
treets  in  cities, 
tions,"  {{  5,  6. 


see 


i  1. 

Intoxicating  Liq- 


SALES. 

lee  "Vendor  and  Pnrcliaser, 
n  partition,  see  "Partition," 
)(  intoxicating  liquors,  see  " 

iiors." 
)u  foreclosure  of  mortgage,  see  "Mortgages," 

I  1. 

1.     Operstloii  and  effect. 

A  finding  tbat  title  to  the  property  in  oontro- 
ersy  did  not  pass  by  a  delivery  unaccompanied 
•y  payment  AeJd  proper  under  the  evidence. — 
icher  V.  Roher  (Sup.)  929. 

Where  goods  are  purchased  on  credit  by  A. 
ly  means  of  fraudulent  representations  as  to 
lis  financial  standing,  and  sold  by  him  to  de- 
endant,  converBations  between  A.  and  the  sel- 
er,  in  the  absence  of  defendant,  after  A.  has 
tis'poBed  of  tbe  goods,  are  not  admissible  in  an 
iction  by  the  seller  to  recover  such  goods  from 
he  defendant.— Horowit*  v.  Jacobs  (City  Ot. 
«.  Y.)  746. 

I  2.    Xtemedlea  of  seller. 

Plaintiff  held  entitled  to  maintain  replevin 
lor  the  goods  in  controversy  without  tendering 
I  cash  payment  received  on  them. — Scher  v. 
Sober  (Sup.)  929. 

i  3.     Conditional  sales. 

Conditional  sale  held  to  have  passed  no  title, 
hough  purchase-money  notes  were  delivered  to 
he  seller  and  the  buyer  was  given  possession. — 
■'enniliob  v.  Gnnn  (Sup.)  12. 

Under  Laws  1S97,  c.  418,  t  112,  a  conditional 
'Sle,  not  recorded,  giving  possession  of  the 
roods  sold,  was  not  void  as  against  the  pur- 
^h.iser's  execution  creditor  nor  the  marshal 
sizing  the  goods  so  sold. — Fennikoh  r.  Gunn 
Sup.)  12. 

Agreement  for  lease  or  sale  of  piano  con- 
itrued,  and  held  that,  on  default  on  election  to 
juy,  purchaser  is  liable  to  owner  for  loss  by 
ire.— Ainsworth  v.  Rhines  (Sup.)  876. 

Where  a  contract  is  assigned  to  secnre  a 
oan,  and  on  payment  thereof  it  is  redelivered, 
:he  original  title  to  the  contract  is  restored  to 
:he    original     owner. — Ainsworth     ▼.     Rhines 

:sup.)  sfe. 

Contract  for  sale  of  piano  construed,  and 
Md  to  give  purchaser  no  right  to  return  the 
iame  on  becoming  dissatisfied. — Ainsworth  v. 
Rhines  (Sup.)  876. 

Title  to  whisky  which  was  left  In  the  pos- 
session of  plaintiff's  tenants,  to  be  sold  over 
the  latter's  bar,  held  to  be  in  the  tenants. — 
Cook  V.  Gross  (Sup.)  924. 


SATISFACTION. 

See  "Accord  and  Satisfaction";   "Payment" 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

School  attendance  ofDcer,  see  "Municipal  Cor- 
porations," I  2. 

I  1*     Private  aehools  aad  aoademies. 

A  proportionate  recovery  was  improperly  al- 
lowed, in  an  action  by  a  student  to  recover 
tuition  fees,  for  a  failure  to  give  plaintiff  the 
necessary  instruction  to  enable  him  to  pass 
the  examination  given  by  tbe  state  boara  of 
regents.— Kabus  v.  Seftner  (Sup.)  983. 

SECONDARY  EVIDENCE. 

In  dvil  actions,  see  "Evidence,"  t  &• 

SEPARATE  ESTATE 

Of  married  women,  see  "Husband  and  Wif^" 

SERVICE. 

Of  process,  see  "Process,"  {  1. 

SERVICES. 

See  "Master  and  Servant,"  |  1. 

SERVITUDES. 

See  "Basements." 

SETTLEMENT. 

See  "Accord  and   Satisfaction";    "Payment." 
By  assignee  for  benefit  of  creditors,  see  "As- 
signments for  Benefit  of  Creditors,"  i  5. 
By  executor  or  administrator,  see  "Executors 
and  Administrators,"  g  6. 

SEWERS. 

Defects  or  obstructions,  see  "Municipal  Cor- 
porations,"  §  6. 

Use  and  regulation,  see  "Municipal  Corpora- 
tions," i  5. 

SHERIFFS  AND  CONSTABLES. 

I  1.     XilablUttes  on  official  bonds. 

The  bondsman  of  a  city  marshal  held  not  lia- 
ble for  the  conversion  by  tbe  marshal  of  mon- 
ey deposited  by  plaintiff  to  secure  the  return  of 
goods  on  which  the  marshal  had  levied. — ^De 
Sisto  T.  Stimmel  (Sup.)  431. 

SHIPPING. 

See  "Towage." 

SPECIFIC  LEGACIES. 

See  "Wills,"  I  4. 
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SPECIFIC  PERFORMANCL 

S   1.     Contrsota  eaforeeaMe. 

Where  the  plaintiff  and  defendant  ander  a 
partnership  a^eement  mutually  devised  and 
invented  a  machine,  the  defendant  taking  the 
letters  patent,  with  the  understanding  that  he 
would  assign  a  one-half  interest  in  the  same 
to  the  plaintiff  and  pay  him  one-half  of  the 
profits  from  the  sale  of  the  machine,  the  court 
will  decree  a  specific  performance  of  the  agree- 
ment on  defendant  refusing  to  perform. — Young 
y.  Gilmour  (Sup.)  191. 

Specific  performance  of  a  specialty  contract 
for  the  settlement  of  a  co-partnership  business, 
executed  b^  the  administrator  of  a  deceased 
partner,  without  naming  the  heirs,  cannot  be 
enforced  against  an  heir.  —  Clowes  v.  Berok- 
manns  (Sup.)  340. 

Specific  performance  of  contract  to  purchase 
bonds  refused,  where  bonds  are  inyalid. — Vil- 
lage of  Hempstead  v.  Seymour  (Sup.)  462. 

Evidence  held  to  authorize  a  decree  for  spe- 
cific performance  of  a  contract  to  convey  real- 
ty against  a  defense  that  plaintiff  could  not 
convey  the  fee  because  of  a  defective  execution 
of  a  power  of  sale  nnder  a  will. — Binzen  t. 
Epstein  (Sup.)  788. 

Where  infants  reached  their  majority  in  1861, 
and  after  lapse  of  40  years  had  made  no  at- 
tack on  the  alleged  defective  execution  of  a 
power  of  sale  of  certain  realty,  specific  per- 
formance of  a  contract  to  convey  such  realty 
will  not  be  denied. — Binzen  v.  Epstein  (Sup.) 
78w. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors." 


STATEMENT. 

By   witness   inconsistent  with  testimony, 

"Witnesses,"   8  3. 
Of  facts  agreed  on  for  submission    to   co3 

see  "Submission  of  Controversy." 
Of  plaintiff's  claim,  see  "Pleading,"    f  Z 


STATES. 

Interstate  extradition,  see  "Extradition."  i  I 

STATUTES. 

Provisions  relating  to  particular  subjects, 
"Appeal";  "Assignments  for  Benefit  4 
Creditors,"  (  1;  "Attachment,"  i  1;  "BaiA- 
ruptcy,"  i  1;  "Burglary,"  8  1;  "Charities*' 
{  1;  Discovery."  8  2;  Eminent  Domaii.'; 
"Execution,"  8, 1;  "Food";  "Gaming,"  5  1; 
"Intoxicating  Liquors":  "Review";  "Stn-s 
Railroads,"  |  1;  "Taxation,"  IS  1,  t- 
"Towns,"  8  1. 

conditional  sales,  see  "Sales,"  |  3. 

-  frauds,  see  "Frauds,   Statute  of." 

liens    of    attorneys,    see    "Attorney    tsi 

Client,"   i  4. 

service  of  process,  see  "Process,"  i  L 

{  1.     Repeal,  snspeiisioa.  esplrstlom,  sal 

Laws  1886,  c.  906,  art  9,  {}  8,  4.  imposioj;  ■ 
tax  on  all  real  property  in  the  state.  exc«F>< 
that  of  a  municipal  corporation  within  the  mr- 
porate  limits,  Aetd  not  repealed  by  Laws  IKc*, 
c.  712,  {  2,  authorizing  a  tax  on  special  fr&c- 
chises.— People  v.  De  Witt  (Sup.)  366. 

Laws  1890,  c.  5(S8,  known  as  a  "town  law,' 
held  to  repeal  by  implication  other  general  or 
special  acts,  though  not  repugnant  thereto.— 
Barker  v.  Town  of  Floyd  (Sup.)  1109. 


HEW  TOBX. 

CONSTITUTION. 

Art  6,  8  9 160 

Art.  6,  8  1 283 

Art  10,  I  3 283 

Art  10,  8  5 597 

Art  12,  8  3 597 

CODE  OF  CIVIL  PROCE- 
DURE. 

Ch.  16.  tit  2,  art  3 545 

Ch.  23 .57 

8  66 399 

8  135  2.58 

IS  376,  378 1002 

8  382,  subd.  5 170 

8  384  245 

i  395 .518 

8  398   1002 

f  401   518 

8  4.S2.  subd.  3 6!»8 

I  4,38 75 

I  451 578 


STATI 

8  484  . 

■500  . 
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It  2719,2731 125 

i  2862 908,  1031 

i  3057  1047 

i  3063  10S3 

i  3191 973,  1049 

I  3215 908,  1031 

IJ3252,  8258 400 

I  8320  33 

I  3334  179 

3343 681,  908 

I  8347,  sabds.  4,  6,  7 646 

C30DB  OF  CRIMINAL  PRO- 
CEDURE. 
I  177 267 

PENAL  CODE. 

I  87  267 

I  294,  subd.  1 617 

I  352  809 

I  505  509 

REVISED  STATUTES. 

Firtt  Edition. 

Volume  1. 

Pt.  1,  ch.  13 805 

Pt.  1,  ch.  18,  tit  8 505 

Pt  2.  p.  780.  ch.  1,  tit  2. 

{  65 418 

Pt  2,  ch.  1,  tit  2,  8  63. . .  417 
Page  389,  §  5.   Aniended  by 

Laws  1850,  ch.  92 1 

Page  523,  §8  22,  23 783 

Page  729,  8  57 708 

Volume  2. 

Page  406,  8  77 182 

Ch.  63,  8  40 1011 

EHghth  Edition. 

Volume  4. 
Page  2561,  8  83 125 

ninth  Edition. 

Volume  2. 

Page  1768 869 

Volume  8. 
Page  2013 840 

CITT  CHARTERS. 

Ubany.     Lews    1888,    ch. 

298.  88  180,  184 283 

Buffalo.    LawB   1891,    ch. 

105,  8  271 597,  598 

BuEFalo.     Laws    1891,    ch. 

105,  §  370.    Amended  by 

Laws  1895,  ch.  805 598 

Gireater  New  York.    Laws 

1897,  ch.  378,  subch.  17  798 
Breater  New  York.    Laws 

1897,  ch.  878,  8  49 198 

Sreater  New  York.    Laws 

1897,  ch.  378,  §  889....  793 
Breater  New  York.    Laws 

1897,  ch.  37a  §  892....  678 
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Greater  New  York.    Lews 

1897,  ch.  87£  8  1116.  .30,  81 
Greater  New  York.    Laws 

1897,   ch.   878,   8   1364, 

Bubd.  14 908,  1081 

Greater  New  York.    Laws^ 

1897,  ch.  378,  8  1406. . .  "SlS 
Greater  New  York.    Laws 

1897,  ch.  378,  8  1438. . .  572 
Greater  New  York.    Lawa 

1897,  ch.  378,  8  1536. . .  959 
Greater  New  York.     Lawa 

1897,  ch.  878,  8  1546. . .  678 
New   York,    $    14.     Laws 

1686 994 

LAWS. 
1686.     New    York    City 

Charter,  f  14 994 

1837.  ch.  182 742 

1850,  ch.  92 1 

1854,  ch.  114 68 

1857,  ch.  763,  8  2 742 

1865,  ch.  380 1109 

1871,  ch.  870,  8  33.  ..203,  204 

1873,  ch.  833,  8  2.  Amend- 
ed by  Laws  1874  ch. 
535,  f  2 887 

1874,  ch.  535,  8  2 887 

1880,  ch.  36.  Amended  by 

Laws  1888,  cb.  555 470 

1880,  ch.  542,  i  3.  Amend- 
ed by  Laws  1889,  ch.  358  264 

1882,  ch.  185 214 

1882.  ch.  410.  8  978 863 

1882,  ch.  410,  8  1886 962 

1883,  ch.  298,  §|  180,  184. 
Albany  City  Charter....  283 

1887,  ch.  503 827 

1887,  ch.  609 193 

1888,  ch.  312 198 

1888,  ch.  345,  8  12.  Amend- 
ed by  Laws  1890,  ch.  225  152 

1888,  ch.  555 470 

18S9,  ch.  353 264 

1890,  ch.  225 152 

1890,  ch.  365,  8  98 120 

1890,  ch.  568 1109 

1890,  ch.  569, 8  190.  Amend- 
ed by  Laws  1900,  ch.  295  55 

1891,  ch.  105,  §  271.  Buf- 
falo City  Charter... 507,  598 

1891,  ch.  105,  8  370.  Buf- 
falo City  Charter.  Amend- 
ed by  Laws  1895,  ch.  805  598 

1802,  ch.  301 684,  770 

1892.  ch.  685,  §  5 462 

1892,  ch.  688,  I  29 247 

1892,  ch.  688.  8  30... 758,  759 

1893,  ch.  338.  Amended 

by  Laws  1807,  ch.  768. .  66 
18,93,  ch.  661,  8  41 1120 

1893,  ch.  701,  §8  1,  2 623 

1894,  ch.  152 742 

1894,  ch.  556.  art  7 853 

1&95,  ch.  805 598 

1895,  ch.  891 843 

1896,  ch.  112,  8  11,  subd.  6  309 

1896,  ch.  112,  8  16 851 

1896,  ch.  112.  8  17,  subd.  8 

14,  814,  928 


1896,  ch.  112,  §§  25,  34,  42  111 
1896,  ch.  225,  g§  13,  23. . .  281 

1896,  ch.  870,  S  51 788 

1806,  ch.  893,  §  2 178 

1896,  ch.  547,  §  78 850 

1896,  ch.  547.  S  ir.5 391 

1896,  ch.  547,  §  207 636 

1896,  ch.  907,.  S5  a  32...  674 
1896,  ch.  9us,  an.  1,  §8  3, 

4.  Amended  by  Laws 

1899,  ch.  712 888 

1890,  ch.  908,  art  1.  8  4, 

subd.  7 505 

1896,  ch.  908,  art  0,  «  3, 

4 366,  867 

1896,  ch.  908,  art.  10,  88 

220,  243 505 

1890.  ch.  908,  8  8 572 

1896,  ch.  908,  8  220,  subd. 

3  142 

1896,  ch.  908,  8  232 494 

1896,  ch.  909,  8  135. 
Amended  by  Laws  1897, 

ch.  379,  8  23 934 

1897,  ch.  312 756 

1897,  ch.  812,  8  25 809 

1897,  ch.  378,  subch.  17. 

Greater  New  York  Char- 
ter    793 

1897,  ch.  378,  8  49.  Great- 
er New  York  Charter. . .  198 
1897,  ch.  378,  8  889.  Great- 
er New  York  Charter.  . .  793 
1897,  ch.  378,  §  892.  Great- 
er New  York  Charter.  ..  678 
1897,  ch.  378, 8  1116.  Great- 
er New  York  Charter.  .30,  31 
1897,  ch.  378,  8  1364,  subd. 
14.  Greater  New  York 

Charter 908,  1031 

1897,  ch.  378, 8  1406.  Great- 
er New  York  Charter. . .  513 
1897,  ch.  378. 8  1438.  Great- 
er New  York  Charter. ..  672 
1897,  ch.  378, 8  1536.  Great- 
er New  York  Charter. . .  959 
1897,  ch.378,8  1545.  Great- 
er New  York  Charter. ..  678 

1897,  ch.  379,  8  23 934 

1897,  ch.  414 462 

1897,  ch.  417.  8  7 623 

1897,  ch.  418,  8  112 13 

1897,  ch.  452 215 

1897,  ch.  612,  88  168,  175, 
179  1046 

1897,  ch.  768 66 

1898,  ch.  101 874 

1898,  ch.  349,  8  19 444 

1899,  ch.  61 482 

1899,  ch.  152,  §  6.  Amend- 
ed by  Laws  1900,  ch.  640  100 

1899.  ch.  370,  f  11 160 

1899,  ch.  370,  I  13 602 

1899,  ch.  370,  |  19 160 

1899,  ch.  370,  8  21 30 

1899,  ch.  567 529 

1899,  ch.  712 388 

1899,  ch.  712,  8  2...  .866,  367 

1900,  ch.  367 851 

1900.  ch.  382,  8  2 505 

1900,  ch.  640 100 
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STENOGRAPHERS. 

Vaea  aa  costs  on  appeal,  see  "Costa."  |  i. 

STIPULATIONS. 

An  agreement  that  a  referee's  fees  should  be 
necessary  disbursements  and  included  in  a 
Judgment  to  be  entered  on  the  report  did  not 
|dye  plaintiff,  paying  such  fees,  a  right  to  sue 
the  defendant  therefor.— Barber  t.  Lane  (Sup.) 
788. 

STOCK. 

Corporate  stock,  see  "Oorpormtiona,"  |  3. 

STOCK  EXCHANGES. 

8m  "Ezdiangea." 

STOCKHOLDERS. 

Of  corporations,  see  "Corporations,"  J  8. 
Of  unincorporated  associations,  see  "Joiot  Stock 
Oonpanies." 

STOLEN  GOODS. 

See  "Receiving  Stolen  Qoods." 

STREET  RAILROADS. 

See  "Railroads." 
As  carriers,  see  "Carriers,"  I  8. 
Bxcessive  damages   for  personal  injuries,   see 
"Damages,"  i  2. 

i   1.    Establialunent,    eoBatmotlon,    »nM 
malateiuuiee. 

Where  a  street-railway  company  has  cove- 
nanted to  keep  a  certain  portion  of  the  pave- 
ment in  repair  with  "water  stone,"  it  is  not  re- 
lieved from  its  liability  under  the  covenant  by 
the  fact  that  the  rest  of  the  street  is  no  longer 
paved  with  the  material  named  in  the  covenant 
—Doyle  V.  aty  of  New  York  (Sup.)  120. 

Under  ILaws  1890,  c.  366,  i  98,  the  fact  that 
no  demand  has  been  made  by  city  authorities 
upon  the  company  to  repair  the  pavement  adja- 
cent to  their  track  does  not  relieve  the  company 
from  liability  for  injuries  caused  by  the  de- 
fective condition  of  such  pavement— Doyle  v. 
aty  of  New  York  (Sup.)  120. 

Under  Laws  1890,  c.  365,  S  96,  a  street-rail- 
way company  is  liable  for  injuries  caused  by 
the  defective  condition  of  that  part  of  the  pave- 
ment which  it  is  its  duty  to  keep  in  repair. — 
Doyle  V.  Oty  of  New  York  (Sup.)  120. 

{  2.     Ranlatlon  and  operatioii. 

Plaintiffs  contributory  negligence  and  de- 
fendanl^s  negligence,  in  an  action  against  a 
street-railroad  company  for  injuries  to  a  pedes- 
trian at  a  crossing,  held  a  question  for  the  ju- 
ry.—Hailiday  V.  Brooklyn  Heighu  R.  Co.  (Sup.) 
174. 

Verdict  in  an  action  against  a  street-car  com- 
pany for  negligently  injuring  a  pedestrian  held 


contrary  to  the  evidence.— Melirie  ▼.  BrooWjt, 
Q.  C.  &  S.  R.  Co.  (Sup.)  210.  \ 

Facts  held  not  to  show  that  plaintiff  vu' 
guilty  of  contribntoiy  negligence  as    a   mstt-?  [ 
of  law  in  attempting  to  cross  a  street-car  tnii 
when  a  car  was  approaching.  —  Mo^rbray  ' 
Brooklyn  Heights  R.  Go.  (SupO  436. 

Evidence  hdd  sufficient  to  go  to  tbe  jviT  <^ 
question  of  defendant's  negligence,  ia  an  acti-  -. 
against  a  street  railroad  for  injuries  to  a  p<^ 
son  crossing  the  track.— Glides  t.  Metxopoli;i: 
St  Ry.  Co.  (Sup.)  568. 

It  is  not  contributory  negligence  for  a  persci 
to  cross  a  car  track  in  the  middle  of  a  b^>'t 
on  a  dark  night,  where  he  looked  and  sa^  t 
car,  which  appeared  to  be  stationary  at  tiK 
street  intersection.— Gildea  v.  Metropolitan  St 
Ry.  C!o.  (Sup.)  668. 

In  an  action  for  damages  to  plaintiff's  ran 
by  defendant's  street  car,  the  evidence  hfii 
sufficient  to  support  a  verdict  for  the  plaintif. 
— Stines  v.  Metropolitan  St  Ry.  Co.  (Sup.)  UC 

Facts  in  a  suit  against  a  street  railroad  f'T 
personal  injuries  hdd  sufficient  to  entitle  plaic- 
tiff  to  have  his  case  submitted  to  the  jnry.— 
Brenitan  v.  Metropolitan  St.  Ry.  Co.  (Sap  i 
1023. 

Facts  held  not  to  show  that  plaintiiTs  intes- 
tate was  guilty  of  contributory  negligeiice  u 
a  matter  of  law  in  crossing  the  tracks  of  de- 
fendant street-railway  company. — Schwara- 
baum  V.  Third  Ave.  R.  Co.  (Sup.)  1066. 

In  action  against  a  street-railway  company 
for  injuries  to  a  child  2  years  and  3  months 
old,  evidence  held  to  establish  defendant's  ntf- 
ligence  end  to  warrant  a  recovenr  for  piaintiS- 
—Adams  ▼.  Metropolitan  St  Ry.  On.  (Snp.; 
1117. 


See  "Highwaya" 
6,  6. 


STREETS. 

;   "Municipal  Corporations,'*  fi 


SUBMISSION  OF  CONTROVERSY. 

Submission  of  controversy  on  agreed  state- 
ment of  facts  dismissed  because  of  insnlBciency 
of  facts  stated.— Zarkowski  v.  Schroeder  (Sup.) 
898. 

Under  CVide  Civ.  Proc.  {  1280,  a  snbmitted 
controversy  should  be  dismissed,  as  defective, 
when  there  is  no  provision  for  judgment  in  fa- 
vor of  one  of  the  parties.— Zarkowski  t.  Sdiroe- 
der  (Sup.)  893. 

SUBROGATION. 

Hie  mere  fact  that  money  loaned  to  a  devisee 
of  real  estate  charged  with  the  payment  of 
legacies  is  appropriated  by  him  to  pay  such 
legacies  does  not  entitle  the  lender  to  be  sub- 
rogated to  the  rights  of  the  legatees  against 
the  land. — Sommers  v.  Sommers  (Sup.)  866. 

SUBSCRIPTIONS. 

To  corporate  stock,  see  "(Jorporations,"  f  2. 
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SUBSTITUTION. 

Of  devisees  or  legatees,  see  "WUIb,"  |  8. 

SUIT. 

See  "AcUon." 

SUMMARY  PROCEEDINGS. 

Heco-very  of  possession  by  landlord,  see  "Land- 
lord and  Tenant."  {  5. 

SUMMONS. 

See  "Process."       % 

SUPPLEMENTARY  PROCEEDINGS. 

See  "Ezecntion."  |  2. 

SURETYSHIP. 

See  "Principal  and  Surety." 

SURVIVAL 

Of  cause  of  action,  see  "Abatement  and  Be- 
Tlval,"  I  2. 

SURVIVORSHIP. 

Of  devisees  or  legatees,  see  "Wnis."  {  8. 

TAXATION. 

See  "Intoxicating  Liquors,"  t  2;    "Licenses," 

S  1- 
Payment  from  proceeds  of  foreclosure  sale,  see 

"Mortgages,"  §  1. 
Uopeal   of  statutes   relating   to  taxation,   see 

"Statutes,"  S  1. 

i   1.     IiisbiUty  of  persons  aad  property. 

The  contention  that  the  water  mains  of  a 
city,  which  extended  beyoAd  its  limits  and 
through  another  town,  were  not  taxable  by  the 
latter,  because  the  franchise  to  use  the  property 
was  not  taxable  by  such  town,  hel4  not  sustain- 
able.—People  T.  De  Witt  (Sup.)  866. 

The  contention  that  the  water  mains  of  a 
city,  which  extended  beyond  its  limits  and 
through  another  town,  were  not  taxable  in  the 
latter  under  the  general  tax  law,  because  such 
mains  constituted  a  part  of  the  special  fran- 
chise of  the  city,  held  not  snstainable.— People 
V.  De  Witt  (Sup.)  366. 

Laws  1896,  c.  90S,  art.  1,  §8  3,  4,  as  amend- 
ed by  Laws  1899,  c.  712,  held  to  authorize  the 
assessment  of  a  tax  on  the  portion  of  the  wa- 
terworks of  a  municipal  corporation  lying  with- 
out its  Umits.— People  v.  Durj'ea  (Sup.)  388. 

Under  Greater  New  York  C!harter,  i  1438, 
firld  that,  pending  proceedings  preliminary  to 
the  confirmation  of  the  report  of  commissioners 
in  condemnation,  the  title  and  obligation  to  pay 
taxes  imposed  during  such  time  remained  in 
the  property  owner,  and  Laws  1896,  c.  908,  S 


8,  did. not  exempt  the  property  from  snch  taxes 
which  become  a  lien  before  title  was  acquired. 
—In  re  Board  Of  Education  of  City  of  New 
York  (Sup.)  572. 

Tax  commissioners  held  justifie<}  in  refusing 
to  reduce*  an  assessment  for  a  secret  trust. — 
People  T.  Peitner  (Sup.)  796. 

Refusal  of  tax  commissioners  to  reduce  as- 
sessment on  merchandise  held  justified  by  the 
evidence.— People  v.  Feitner  (Sup.)  798. 

Charter  of  charitable  corporation  constmed, 
and  corporation  Aeld  a  pnblic  library  for  tax- 
ation purposes.— In  re  Howell's  £}state  (Snr.) 
605. 

Legacy  to  a  corporation  not  in  existence  held 
not  subject  to  the  transfer  tax.— In  re  Chese- 
brongh's  Estate  (Sur.)  848. 

{  2.     Place  of  taxation. 

Evidence  held  not  sufficient  to  show  that 
plaintiff  had  acquired  a  residence  in  another 
city,  for  purposes  of  taxation.  —  Paddack  v. 
Lewis  (Sup.)  1. 

i  3.     Ii«T7  and  sssessnkent. 

In  the  absence  of  other  evidence,  the  cost  of 
the  real  estate  of  a  corporation  as  shown  by 
its  books  furnishes  a  proper  basis  for  valuation 
for  the  purpose  of  fixing  the  value  of  its  cap- 
ital stock  subject  to  taxation. — People  v.  Feit- 
ner (Snp.)  27. 

Under  Laws  1896,  c.  906,  {§  8,  32,  a  person, 
holding  personal  property  as  executor  and  as 
trustee  of  three  separate  trusts  created  by  the 
same  will,  may  be  assessed  the  aggregate  of 
the  four  funds  in  one  sum,  and  described  as 
executor  and  trustee  under  snch  will. — ^People 
T.  Feitner  (Sup.)  574. 

Under  Greater  New  York  (Charter,  $S  892, 
1545,  the  court,  on  the  application  of  a  tax- 
payer and  attorney,  will  allow  an  inspection 
of  the  tax  records  in  relation  to  the  personal 
property  for  himself  and  clients,  but  will  not 
grant  an  unlimited  right  of  inspection. — In  re 
Lord  (Sup.)  678. 

The  only  oath  required  of  assessing  officers 
by  the  charter  is  that  of  deputy  tax  com- 
missioner, by  section  889.— People  v.  Feitner 
(Sup.)  793. 

The  charter  of  the  city  of  New  York  does 
not  require  tax  books  to  show  that  each  value 
assessed  represented  the  sum  for  which  the 
property  would  sell.- People  v.  Feitner  (Sup.) 
793. 

An  assessment  of  taxes  in  New  York  held 

Governed  by  the  charter. — People  v.  Feitner 
Sup.)  793. 

Where  resident  land  is  assessed  to  an  estate, 
the  assessment  is  void,  and  the  amount  of  tax 
so  erroneously  assessed  is  properly  entered  on 
the  assessment  roll  for  the  next  year  as  "omit- 
ted" from  the  previous  assessment. — In  re 
CJhadwick  (Sup.)  §53. 

{  4.     — —   Rovievr,  eorrection,  or  settlns 
aside  of  assessment. 

A  corporation  must  prove  the  value  of  its 
franchises  before  it  can  claim  deductions  there- 
for on  an  application  to  correct  an  assessment 
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of  its  capital  stock.— People  r.  Feitner  (Sup.) 
27. 

It  is  incambent  on  a  taxpayer  to  establiah 
conclnsively  that  an  assessment  complained  of 
is  erroneons<— People  t.  Feitner  (Sup.)  27. 

Where  the  assessment  of  the  franchise  tax  of 
a  corporation  is  not  increased  bj  the  comptrol- 
ler on  an  application  for  a  revision  and  read- 
justment of  tht!  tax  account,  a  revision  there- 
of is  not  invalid  because  made  on  a  different 
basis  front  the  original  assessment. — Peopie  ▼. 
Morgan  (Sup.)  263. 

Where  an  application  Is  made  to  comptroller 
for  readjustment  and  revision  of  the  franchise 
tax  of  a  corporation,  including  several  years, 
the  fact  that  the  tax  assessed  for  a  certain 
year  included  an  illegal  tax  does  not  give  the 
comptroller  jurisdiction  to  increase  the  original 
assessment  for  a  different  year. — People  v.  Mor- 
gan (Sup.)  263. 

Evidence  given  on  application  for  redaction 
of  assessed  valuation  of  property  held  to  justi- 
fy refusal  of  redaction.— People  v.  Feitner 
(Sap.)  410. 

On  application  to  reduce  tax,  inquiry  into 
amount  of  business  done  and  property  owned 
outside  the  state  by  a  foreign  corporation, 
whose  main  ofBce  was  only  technically  outside 
the  state,  held  proper.— People  t.  Feitner  (Sup.) 
410. 

The  fact  that  the  examination  of  an  appli- 
cant for  reduction  of  assessed  value  of  proper- 
ty was  inquisitorial  held  not  to  justify  refusal 
to  answer. — People  v.  Feitner  (Sup.)  410. 

Taxpayers  cannot  complain  of  reductions  in 
their  favor  of  assessments  In  New  York  City, 
made  after  the  opening  of  the  books.— People 
T.  Feitner  (Sup.)  TO3. 

Where  objection  to  tax  assessment  is  based 
on  overvaluation,  on  certiorari  the  taxpayer 
cannot  raise  the  question  of  inequality. — People 
V.  Feitner  (Sup.)  7»3. 

Une  assessed  in  the  city  of  New  York  cannot 
bring  certiorari  to  review  the  assessment  until 
after  written  application  to  the  tax  commission- 
ers for  a  correction. — People  T.  Feitner  (Sup.) 
793. 

Railroad  corporation,  appearing  on  "griev- 
ance" day  before  assessors  and  objecting  to  as- 
sessment as  excessive,  held  estopped  to  review 
by  certiorari  informalities  in  assessment. — Peo- 
ple V.  Garmon  (Sup.)  819. 

Railroad  company,  seeking  on  certiorari  to  re- 
view assessment  of  its  property,  held  not  bound 
by  erroneous  rule  of  assessment  urged  by  its 
attorney  in  proceedings  on  "grievance"  day.— 
People  V.  Gannon  (Sup.)  819. 

Attorney  of  corporation,  appearing  aa  "griev- 
ance" day  before  town  assessors  to  object 
to  amount  of  assessment,  cannot  assail  title  of 
assessors  to  office. — People  v.  Garmon  (Sup.) 
819. 

I  6.     Lien  and  priority. 

Taxes  are  a  lien  on  property  from  the  time 
the  warrant  is  issued  for  their  collection. — In 
re  Board  of  Education  of  Oity  of  New  York 
(Sup.)  572. 


A  tax  does  not  becmne  a  Hen  on  real  ef.r'' 
until  the  issuance  of  a  tax  warrant. — Coud<:!; 
V.  Huerstel  (Sup.)  778. 

I  6.     Payment  and  »«fnii«H»K  wr  xcmv- 
ery  of  tan  paid. 

Where  no  claim  for  exemption  Crom  taxstj-v 
is  made  as  to  property  purchased  with  pens  i 
money,  and  the  taxes  are  volantarily  paid.  tV 
money  so  paid  cannot  be  recbTered. — ^Tbal  t. 
aty  of  New  York  (Snp.)  454^ 

{7.    Oolleotlon     and     AaforeeMeat 
against  persona  or  peva«mal  prcr- 
«rty. 
Snlt  to  enjoin  collection  of  personal  tax  en- 

not  be  maintained  where  plaintilf  baa  complete 

remedy  at  law.— Jackson  t.  (Sty  ot  New  loti 

(Snp.)  879. 

i  8.     Tax  titles. 

Where  resident  land  was  aaaesaed  to  an  «■ 
tate  by  trustees  of  a  school  district,  a  pc^ 
chaser  who  paid  the  taxes  so  illegally  assess^-i 
in  order  to  redeem  the  land  at  a  tax  sale  wu 
entitled  to  have  the  same  refunded.— In  ic 
Chadwick  (Sup.)  853. 

S  9.     legacy,  Inherltanoe,   wumA   transfer 
taxes. 

A  transfer  ot  corporate  stock  by  a  father  t> 
liis  daughters  Aeid  to  have  taken  effect  in  »- 
ioyment  when  made,  and  not  at  his  death,  «e: 
hence  not  subject  to  tax  under  Transfer  Tax 
Law  (Laws  189G,  c.  908)  i  220.  srabd.  3.— In  n 
Brandreth's  Estate  (SupJ  142;  Lnridn  t. 
Treasurer  of  Westchester  (Joonty,  Id. 

Where  testator  gives  certain  property  t" 
"my  niece  and  adopted  daughter,"  the  relati-r 
existing  must  be  established  before  the  a; 
praiser  by  proof. — In  re  Fisch'a  ESstate  (Scr.' 
493. 

The  exemption  from  a  transfer  tax  afforded 
an  adopted  child  does  not  extend  to  its  issse.— 
In  re  Fisch's  Estate  (Sur.)  493. 

Decree  levying  transfer  tax  opened  and  modi- 
fied more  than  60  days  after  entry,  where  l-i- 
atee  had  not  been  notified  by  surrogate  of  t> 
determination  to  tax  its  legacy. — In  re  D*.fi 
Estate  (Sur.)  ^4. 

Under  Tax  Law,  S  4,  as  amended  by  Li«i 
1900,  c.  382,  S  2,  a  bequest  to  a  charitable  c  :■ 
poration  is  not  exempt  from  payment  of  a  leg- 
acy tax.— In  re  Howell's  Estate  (Snr.)  50& 

Under  Tax  Law,  {{  4,  220,  aa  amended  ^ 
Laws  1900,  c.  382,  S  2,  a  bequest  to  a  cbari.- 
ble  corporation  exempt  from  taxation  by  :'$ 
charter  Is  not  subject  to  a  legacy  tax.— In  n 
Howell's  Estate  (Snr.)  605. 

Will  constmed,  and  Aeld,  that  remaiBd>» 
after  the  death  of  testator's  children  we^<^  B"t 

Presently  taxable.— In  re  Howell's  Estate  iSor-.i 
016. 

TENANCY  IN  COMMON. 

See  "Partnership,"  1 1. 

t  1.    Mntnal  rlrhta,  dntiea,  amd  lUWU- 
ties  of  co-tenants. 

Where  an  owner  in  common  wrongfnlly  sels 
and   conveys  the  entire  estate,   his  co-tcsut 
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may  ratify  the  Bale  and  collect  his  Bhare  of  the 
proceeds  from  the  tenant  selling  the  property. 
—Ferris  t.  Nelson  (Sup.)  990. 

TENDER. 

Of  premioms,  see  "Inenrance,"  t  2. 

A  re<)ue8ted  instmction,  in  a  sait  to  recover 
possession  of  a  horse  from  a  lienee,  that  there 
-v^as  no  necessity  for  a  tender  of  the  amount 
claimed,  held  improperly  refused. — Allen  t.  Cor- 
by (Sup.)  7. 

In  assumpsit  for  attorney's  services,  a  tender 
of  a  sum  less  than  one-half  the  amount  the 
jury  found  as  the  value  of  plaintiff's  services 
held  no  defense  to  the  action.— Shiland  ▼.  Lioel) 
(Sup.)  11. 

In  assumpsit  for  attorney's  services,  evi- 
dence of  a  vrrltten  stipulation  atatine  that  ai 
offer  of  one-half  the  attorney's  bill  had  been 
tendered  by  the  defendant  "in  payment  of  all 
claims  .  against  him"  was  properly  rejected, 
vrhere  there  was  no  allegation  that  the  money 
-was  deposited  in  conrt  or  the  offer  kept  good.^ 
Shiland  ▼.  Loeb  (Snp.)  11. 

TERMS. 

Of  leases,  see  "Landlord  and  Tenant,"  |  2. 

TESTAMENTARY  CAPACITY. 

See  "Wilta,"  |  1. 

TESTAMENTARY  POWERS. 

Creation,  see  "WiUs,"  |  8. 

TIME. 

For  excepting  to  referee's  report,  see  "Refer- 
ence," i  1. 

For  raising  objection  to  evidence,  see  'TVial," 
f  2. 

Maturity  of  note,  see  "Bills  and  Notes,"  jS  2. 

Of  attachment  of  tax  lien,  see  "Taxation,"  $  S. 

Of  commencing  action  on  insurance  policy,  see 
"Insurance,"  i  8. 

Of  filing  claims  against  insolvent  debtor,  see 
"Assignments  for  Benefit  of  Oeditors,"  f  4. 

Presumption  of  payment  of  judgment  from 
lapse  of  time,  see  "Judgment,"  f  6. 

TORTS. 

See  "Municipal  (Corporations,"  |  6. 

Particular  torts,  see  "False  Imprisonment,"  I 
1;  "Libel  and  Slauder";  "Malicious  Prosecu- 
tion"; "Negligence";  "Nuisance";  "Trover 
and  (Conversion." 

causing  death,  see  "Death,"  |  1. 

TOWAGE. 

In  an  action  for  the  damages  to  plalntifTs 
canal  boat  while  in  tow  of  defendant  s  steam- 
boat, instructions  requested  by  plaintiff  held 


covered  br  the  chanre  given  and  properly  re- 
fused.—Wagner  T.  Baffalo  &  B.  Transit  Oo. 


(Sup.)  118. 


TOWNS. 


See  "ConntJes";   "Munidpal  Corporations." 
Local  option  election,  see   "Intoxicating  Lta- 

nors,"  {  1. 
Repeal  of  statutes  relating  to  towns,  see  "Stat- 

ntes."  I  1. 

I   1.    Xlaoal    iBuuts«io«]tt,    pnUl*    debt, 
seenritles,  and  taxation. 

Laws  1866,  c.  880,  authorizing  a  town  to 
erect  a  town  hall,  held  a  special  act,  not  au- 
thorizing such  erection  33  years  later.— Barker 
T.  Town  of  Floyd  (Snp.)  1109. 

TRADE  UNIONS. 

Plaintiff  Tield  not  entitied  to  recover  damages 
from  a  typographical  union,  occasioned  by  nis 
discharge  because  its  members  refused  to  work 
with  him.— Wunch  v.  Shankland  (Snp.)  349. 

TRANSFER  TAX. 

See  "Taxation,"  i  9. 

TRESPASS. 

Ejection  of  trespasser,  see  "Carriers,"  i  8. 
Xo  the  person,  see  "False  Imprisonment" 

TRESPASS  TO  TRY  TITLt 

See  "Ejectment." 

TRIAL 

See  "New  Trial";    "Reference";   "Witnesses." 

Criminal  prosecutions,  see  "Criminal  Law,"  |  6. 

Entry  of  judgment  after  trial  of  issues,  see 
"Judgment,*'^  J  2. 

Place  of  trial,  see  "Venue,"  I  1. 

Right  to  trial  by  jury,  see  ''Jury,"  |  1. 

Trial  of  particular  civil  actions  or  proceedings, 
see  "Negligence,"  |  3;  "Trover  and  (Conver- 
sion," i  2. 

action    against    bank,    see    "Banks    and 

Banking,"  (  1. 

action  for  breach  of  contracts,  see  "Con- 
tracts," 8  4. 

action  for  negligent  towage,  see  "Tow- 
age." 

action  for  personal  injuries,  see  "Master 

and  Servant,"  i  2;    "Street  Railroads,"  §  2. 

action  on  assigned  contract,  see  "Assign- 
ments," i  2. 

action  on  insurance  policy,  see  "Insur- 
ance," S  8. 

disputed  claims  against  estate  of  decedent, 

see  "Executors  and  Administrators,"  {  8. 

foreclosure  suits,  see  "Mortgages,"  I  1. 

S   1.    Dookets.  lists,  and  calendars. 

Under  general  rule  of  practice  'M,  declaring 
that  if  a  defendant  be  imprisoned  under  an  or- 
der of  arrest  in  the  action  the  same  shall  be 
preferred,  the  plaintiff  is  not  entitied  to  a  pref- 
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erence  wbere  defendant  ha*  riven  bail  and 
been  discbarged  trom  arreat.— Boeder  ▼.  Hoff- 
man (Sop.)  2SS. 

i  2.     BeeeptlCT  of  evMenee. 

Objection  to  competency  of  bank  book  aa 
evidence  cannot  be  first  raised  after  verdict. — 
Sntton  T.  Corninc  (Snp.)  670. 

In  an  action  against  a  bnsband  for  fees  by 
an  attorney  who  liad  been  consolted  by  the 
wife  in  contemplation  of  divorce  proceedings, 
it  being  shown  by  plaintiff's  evidence  that  a 
divorce  had  been  obtained  subsequently,  evi- 
dence as  to  the  divorce  proceedings,  elitnted  in 
cross-examining  the  defendant,  could  not  be 
stricken  out.— Hahn  v.  Rogers  (Sap.)  926. 

The  exclusion  of  evidence  as  immaterial  in 
an  action  for  goods  sold  held  not  error,  in  the 
absence  of  explanation  of  the  purpose  for 
which  it  was  offered,  which  was  not  apparent 
from  the  evidence.— Jaeckel  v.  David  (Sup.) 
98S. 

I  3.     Tkkiac  •*••  or  qvesttoB  from  Jury. 

In  an  action  against  a  typographical  union 
for  damages  for  plaintiffs  discharge  because 
the  members  of  the  union  refused  to  work 
with  him,  the  question  whether  plaintiff  was 
entitled  to  recover  was  for  the  court. — ^Wunch  v. 
Shankland  (Sup.)  849. 

Evidence  held  insufficient  to  Justify  the  di- 
rection of  a   verdict   for    defendant    on    the 
f round  that  plaintiff  had  assigned  his  claim. — 
:ind  V.  Bacon  (Sup.)  949. 

I  4.     Iiutraetioaa  to  Jnrjr. 

Where  no  exception  was  taken  to  the  main 
body  of  the  charge,  or  to  supplementary  instruc- 
tions given  at  defendant's  request,  it  was  not 
error  for  the  court  to  refuse  to  give  instruc- 
tions requested  by  the  plaintiff;  the  same  be- 
ing covered  by  those  given.— Wagner  v.  Buffa- 
lo &  R.  Transit  Co.  (Sup.)  118. 

A  request  to  charge  in  a  civil  case  that,  "if 
they  are  in  doubt  after  hearing  all  the  evi- 
dence, they  must  give  their  verdict  for  defend- 
ant." was  properly  refused,  when  the  court 
had  already  charged  that  the  plaintiff  must  es- 
tablish his  case  by  a  preponderance  of  the  evi- 
dpnce. — Hamel  v.  Brooklyn  Heights  R.  Co. 
(Sup.)  166. 

Where  plaintiff's  negligence  was  a  material 
issue,  the  court's  refusal  to  charge  that  con- 
tributory negligence  was  a  bar  to  a  recovery 
is  reversible  error. — Kearna  r.  Brooklyn 
Heights  R.  Clo.  (Sup.)  856. 

An  instruction,  in  an  action  on  an  order,  au- 
thorizing the  jury  to  consider  that  it  was  not 
reaHonable  for  tne  defendant  to  accept  such 
order  when  the  drawer  was  indebted  to  him, 
is  error,  when  there  is  no  evidence  that  the 
drawer  was  so  indebted.— Campbell  v.  CJayey 
(Sup.)  859. 

An  instruction  based  on  inadmissible  evidence 
is  erroneous.— Finck  t.  Schaubacher  (Sup.) 
977. 

The  refusal  of  an  instruction  that,  If  the  evi- 
dence was  equally  balanced  on  the  question  of 
negligence,  the  jury  must  find  for  defendant. 


Md  reversible  ettor.— Sdiaefer  ▼.  MeCropc'-tial 
St  By.  (3o.  (Snp.)  980l 

I  5.     Tordiet.  I 

Tbe  finding  ot  the  fuij  on  eertaia  iasce*  tf 
fact  in  a  smt  on  a  policy  held  not  to  a:r  -  r: 
to  a  special  verdict. — Genonc  ▼•  Metroj-  --J 
Ldfe  Ins.  Cb.  (Snp.)  1041. 

f  8.     Waiver  mmd  ooiiooH—  mt  laaaf 
larltlao  ami  arms. 

Error  in  refusing  to  diarge  on  eoatri!" ' 

negligence,  to  which  defendant  wms  er.-  -.  : 
had  not  cured  by  a  previooa  efaai^e. — ^Kearsi 
T.  Brooklyn  Heigbta  B.  Cb.  (Snp.)  856. 

Wbere  qnestions  apparently  imunaterial  trt 
excluded,  and  tbeir  materiality  is  SLfterwarl* 
shown,  bnt  no  attempt  to  interrogate  ibe  v:- 
ness  thereto  is  afterwards  made,  tlioa^h  he  :s 
re-examined,  the  exclusion  of  audi  evidence  ii 
not  error.— Agresta  v.  Hart  (Snp.)  1031. 

TROVER  AND  CONVERSION. 

See  "PawnbroketB." 

Liabilities  of  sureties  (or  oonvenfon  by  d9 
marshal,  see  "Sheriffs  and  Oonstables."  I  L 

i  1.    Aota    eonatltatiac   eaaswerol««,   mmi 
llabUltr  therefor. 

Oonversion  will  lie  against  a  better  wlio  n- 
ceived  the  wagered  chattel  before  tlie  terms  of 
the  wager  were  complied  with. — Bemey  t. 
Marks  (Sup.)  993. 

{  S.    Aotlona. 

Where,  in  an  action  for  damages  for  conm- 
sion  of  personalty  seized  by  defendant  as  •ib'r- 
iff  under  an  execution,  tbe  effect  of  a  bill  ?' 
sale  was  pat  in  issue,  it  was  error  to  diivt" 
a  verdict  tor  plaintiff.  —  EUikes  ▼.  Xbomtos 
(Snp.)  234. 

TRUSTS. 

0>nveyances  In  trust  for  creditors,  see  "As- 
signments for  Benefit  of  (^editors. 

Creation  by  will,  see  "Wills,"  {  3. 

Trust  deeds,  see  "Chattel  Hortcages";  "Mort- 
gages." 

I  1.    Oroatloa.  orlsteneo,  aad  validity. 

Q>mplaint  held  based  on  an  express  contract 
not  affected  by  the  statute  of  nses  and  trust;. 
—Miller  v.  Mnnroe  (Snp.)  861. 

Where  a  mother,  after  depositing  her  ovs 
funds  in  a  bank  in  the  name  of  herself  and 
daughter,  without  any  declaration  of  trost,  re- 
tained actual  possession  of  the  bank  book  a:l 
always  drew  from  the  account,  the  transaotfc 
did  not  constftnte  a  valid  tmst  in  favor  of  :h« 
daughter. — Schwind  v.  Ibert  (Sup.)  921. 

Trust  in  personalty  construed,  and  held,  that 
creator  of  trust  had  reserved  to  herself  the  w- 
mainder,  with  authority  to  convey  the  same  by 
will.— In  re  Brooklyn  Trust  Oo.  (Snr.)  488. 

f  S.    Conatmetlon  and  overatiaa. 

Complaint  in  salt  by  judgment  creditor  to 
charge  his  judgment  on  the  income  from  tra^t 
fund  must  show  that  the  income  is  more  than 
necessary  for  the  support  of  the  debtor.— 
Keeney  t.  Morse  (Snp.)  5S5. 
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That  Income  of  trust  fund  Is,  nnder  the  law 
if  the  state  where  it  was  created,  subject  to 
lebts  of  testator,  Iteld  not  to  affect  the  rule  in 
\ew  York. — Keeney  t.  Morse  (Sup.)  635. 

That  the  debtor  resides  outside  the  jurisdic- 
ion  of  the  court  and  cannot  be  served  with 
)roces3  is  not  sufficient  to  give  a  court  of  eq- 
lity  inherent  jurisdiction  of  a  proceeding  to 
i|)pl7  the  surplus  income  of  a  trust  in  favor  of 
he  debtor  to  the  payment  of  the  debt,  as  au- 
Uorized  by  Code  Ciy.  Proc.  U  1871,  1879,  and 
L  Hev.  St.  p.  729,  g  57,  without  the  creditor 
laving  first  recovered  judgment  at  law. — Ditt- 
nar  r.  Boni,  Count  de  Castellane  (Sup.)  708. 

!   3.    Appolmtment.      onallSeatloa,      maA 
tenure  of  tnutee. 

The  appointment  of  a  trustee  after  the  death 
>f  a  testamentary  trustee  held  not  erroneous. 
-In  re  Laing  (Sup.)  214. 

The  validity  of  the  appointment  of  a  bene- 
iciar^  for  life  of  a  trust  as  sole  trustee,  after 
1  relmquishment  by  the  trustee  appointed  un- 
ier  the  will  creating  the  trust,  cannot  be  col- 
aterally  attacked.  —  Woodbridge  v.  Bockes 
;Sup.)  417. 

Where  a  beneficiary  for  life  of  a  trust  is  ap- 
lointed  as  trustee  on  the  request  of  the  re- 
iiainder-man  and  the  original  trustee,  the  lat- 
er cannot  question  the  validity  of  such  appoint- 
nent.— Woodbridge  v.  Bockes  (Sup.)  417. 

Where  a  will  provides  that  a  certain  person 
shall  be  the  sole  beneficiary  for  life  of  a  trust, 
irith  remainder  over,  such  beneficiary  should 
lot  afterwards  be  appointed  as  sole  trustee. — 
EVoodbridge  v.  Bockes  (Sup.)  417. 

I  4.  Management  aad  disposal  of  tmat 
property. 
Under  Real  Property  Law,  8  155,  a  deed  fair 
to  its  face,  executed  by  a  trustee  with  power 
o  sell  and  convey,  will  be  deemed  a  vaiia  eze- 
•ution  of  the  power  in  favor  of  a  subsequent 
>urchaser  in  good  faith. — ^Albany  Exch.  Sav. 
iank  T.  Brass  (Sup.)  391. 

A  life  tenant  of  real  property  under  a  trust 
lep>d  may  purchase  and  acquire  good  title  to  the 
eiuainder.— Albany  Exch.  Sav.  Bank  v.  Brass 
Sup.)  391. 

A  substituted  trustee  cannot  maintain  an  ac- 
ion  against  the  original  trustee  for  devnstavit 
(>  protect  her  future  income  as  a  beneficiary, 
v'ithout  first  restoring  or  tendering  the  estate 
iroperty  held  by  her  to  the  trustee.— Wood- 
iridge  v.  Bockes  (Sup.)  417. 

A  substituted  trustee  held  not  authorized  to 
(laintain  an  action  for  devastavit  against  the 
riginal  trustee  to  recover  the  estate  for  a  re- 
iiainder-man  who  had  released  such  original 
rustee.— Woodbridge  v.  Bockes  (Sup.)  417. 

A  substituted  trustee  held  not  authorized  to 
naintain  an  action  against  an  original  trustee 
or  devastavit  to  recover  an  income  accrued  to 
:er  as  beneficiary.— Woodbridge  v.  Bockes  (Sup.) 
17. 

A  substituted  trustee  held  not  authorized  to 
laintnin  a  devastavit  against  the  original  trus- 
se  to  protect  tha  interest  of  certain  contingent 


remainder-men.— Woodbridge  t.  Bockes   (Sup.) 
417. 

Where  the  beneficiary  under  a  trust  is  ap- 
pointed sole  trustee,  she  is  liable  for  estate 
funds  and  property  received  to  her  own  use. — 
Woodbridge  v.  Bockes  (Sup.)  417. 

Where  a  trust  is  created  in  realty  to  pay  a 
portion  of  the  income  to  the  beneficiary  for  life, 
and  remainder  over  in  fee,  there  is  aa  implied 
trust  in  favor  of  the  remainder-men,  which  re- 
quires the  trustee  to  preserve  the  corpus  and 
surplus  income  of  trust  property  for  their  ben- 
efit.—Woodbridge  V.  Bockes  (Sup.)  417. 

Under  1  Kev.  St  pt.  2,  c  1,  tit.  2,  }  63,  a  pro- 
vision in  a  will  creating  a  trust  in  the  rents 
and  profits  of  real  estate,  and  constituting  a 
certain  person  sole  beneficiary,  with  power  to 
dispose  of  one-half  of  the  trust  property  by  will, 
does  not  vest  a  moietv  of  the  property  in  the 
beneficiary,  or  enable  her  to  use  or  transfer  the 
corpus  during  life.  —  Woodbridge  v.  Bockea 
(Sup.)  417. 

f  5.     Aooonntiag    and    oompenaatlaai    oC 
tmstee. 

A  cause  of  action  against  an  agent  for  secret- 
ly abstracting  sums  from  money  placed  in  his 
hands  to  invest  held  barred  in  six  years.- Seitx 
V.  Seitz  (Sup.)  170. 

A  cestui  que  trust  held  to  be  estopped  from 
maintaining  a  devastavit  against  a  trustee.— 
Woodbridge  r.  Bockes  (Sup.)  417. 

The  release  by  a  beneficiary  nnder  a  trust 
deed  of  an  accrued  income  held  to  prevent  her 
from  recovering  therefor,  though  a  release  of 
future  income  would  have  been  void  under  1 
Rev.  St.  p.  730,  pt.  2,  c.  1,  tit  2,  i  66.- Wood- 
bridge  V.  Bockes  (Sup.)  417. 

Payments  by  executors  nnder  invalid  clause 
in  will  for  payment  of  mortgages  out  of  income 
Jteld  chargeable  against  principal  of  estate.— 
Hafner  v.  Hafner  (Sup.)  456. 

Where  the  income  of  an  estate  goes  to  bene- 
ficiaries for  life,  and  the  principal  to  others,  the 
executor  and  trustee  cannot  pay  all  the  income 
to  the  life  tenants  and  collect  bin  commissions 
from  the  principal  of  the  estate. — In  re  Aus- 
tin's Will  (Sup.)  1036. 

Where  executors  are  also  trustees,  they  are 
entitled  to  commissions  in  both  capacities. — 
In  re  Austin's  Will  (Sup.)  103C. 

Administrator  of  beneficiary  in  trust  held  not 
entitled  to  an  accounting  by  the  trustee. — In 
re  Turner  (Snr.)  1019. 


See  "Towage. 


TUGS. 


UNDERTAKINGS. 

Necessity  to  stay  execution,  see  "Bzecntion,** 

UNIONS. 

See  "Trade  Unions." 
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VACATION. 

Of  jadgment,  see  "Judgnieat," 

VARIANCE. 

Between  pleading  and  proof  in  ciril  action,  see 
"Pleading,"  |  8. 

VENDOR  AND  PURCHASER. 

See  "Sales." 

Purchasers  at  tax  sale,  see  "Taxation,"  J  8. 
Specific  performance  of  contract,  see  "^jtecific 
Performance." 

I  1.    XUshta  ukd  UsblUttes  of  partiea. 

A  purchaser  in  good  faith  of  real  property 
from  one  in  possession  under  conveyances 
showing  an  apparently  good  title  is  not  affect- 
ed with  constmctiye  notice  of  recorded  convey- 
ances  of  other  property  which  show  a  violation 
of  the  tmst  in  a  deed  through  which  his  gran- 
tor derived  title.— Albany  Bxch.  Sav.  Bank  t. 
Brass  (Snp.)  881. 

VENUE. 

S   1.    Ohaiige  of  Tenne  o*  place  of  trial. 

Where  a  suit  Involves  two  disputed  points 
arising  from  trRusactions  In  different  counties, 
the  case  will  be  tried  in  the  county  where  a 
majority  of  the  witnesses  reside. — Hickok-Al- 
dricb  Co.  v.  Munger  (Sup.)  62Z. 

A  stipulation  that  copies  of  records  and  af- 
fidavits of  witnesses  residing  in  an  adjoining 
county  might  be  used  at  the  trial  Aetd  not  to 
Justify  denial  of  motion  for  a  change  of  Tenne. 
—Roberts  v.  Lansing  (Sup.)  738. 

VERDICT. 

Directing  Terdict  In  dvil  action*,  see  ^Trlal,'' 

{  3, 
Review  on  appeal,  see  "Appeal,"  t  T. 

VESTED  REMAINDERS. 

Creation,  see  "WUIs."  |  & 

VILLAGES. 

See  "Municipal  CSorporationa." 

VOTERS. 

See  "Electiona," 

WAGERS. 

See  •'Gaming,"  S  1. 

WAIVER. 

See  "Criminal  Law,"  {  6;   "BstoppeT;  "Insnr 

anee,"  {  8;   "Trial,"  $  6. 
Of  notice  of  injury  required  by  accident  policy, 

see  "Insurance,"  §  6. 
Of  physician's  incompetency  to  testify  in  regard 

to  his  patient's  injuries,  see  "Witnesses,"  {  1. 
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WARDS. 

SI*  See  "Guardian  and  Ward." 


WATERS  AND  WATER  COURSES. 

See  "Navigable  Waters,"  i  1. 
Water  courses  in  cities,  see  "Monidpal  Cix- 
porations,"  i  6. 

S   1.    Katnral  irater  oonrsea. 

Where  a  river  was  polluted  and  discolor!-: 
by  the  discharge  of  sewerage  efi9aence,  a  lev- 
er  riparian  owner  was  not  precluded  from  hiT- 
ing  such  pollution  restrained  by  the  fact  tii: 
the  water  was  rendered  foul  by  other  poUati'  u 
before  the  effluence  was  discharged  thervia- 
Butler  T.  Village  of  White  Plains  (Sap.)  193. 

Where  a  village  discharged  its  sewerage  U 
a  river,  thereby  jralluting  and  discolorinf  :h! 
waters,  equity  would  restrain  the  same,  to  pn- 
vent  a  multiplicity  of  suits,  on  the  petition  '?! 
a  lower  riparian  oi\'ner,  as  such  act  was  a  <  ^ 
tinning  nuisance.— Butler  ▼.  Yillage  of  VTlUi 
Plains  (Sup.)  19a 

WAYS. 

Private  rights  of  way,  see  "Easements." 
Public  ways,  see  "Highways";  *'Maiiicipal  0>t- 
porations,"  §S  6,  6. 

WHARVES. 

T7nder  Acts  1837,  c.  182,  and  Act  1857.  1 1 
held,  that  a  grantee  of  land  from  the  c!7. 
given  wharfage  from  the  "exterior  line  of  tb« 
city,"  is  not  entitled  to  compensation  for  ta-i 
wharfage,  etc.,  on  the  land  being  taken  by  th 
city;  he  having  no  interest  in  the  land  o''* 
water  beyond  a  certain  bulkhead. — In  re  cu; 
of  New  York  (Sup.)  742. 

WILLS. 


see  "Chsr.- 


See  "Executors  and  AdminlstratorB.* 
Charitable   bequests   and  deviaea, 

ties." 
Construction    and    execution    of    trusts,    r* 

"Trusts." 
CJourts  of  probate,  see  "CJourts,"  |  4. 
Equitable  conversion,  see  "Oonvcrsion.'* 
Legacy  and  succes.sion  taxes,  see  "Tazati-.i-* 

{  0. 
Restrictions    on    perpetuities,    see    "Peipetx- 

ties." 

{    1.    Testamentary  eapaolty. 

Probate  of  will  denied  for  incompeteC'T  <■' 
testatrix.— In  re  Widmayer's  Will  (Snr.)  iO'.a 

I   2.     Beqnlsltes  and  TaUdlty. 

A  deed  placed  in  the  hands  of  the  nantcri 
agent,  to  t>e  delivered  at  grantor's  death.  " 
sooner  If  he  should  direct.  Is  in  effect  a  ^ 
and  was  revoked  by  a  subsequent  will  others .~ 
disposing  of  the  property.  —  Rochester  Si" 
Bank  v.  Bailey  (Sup.)  163. 

A  bequest  for  the  maintenance  of  a  ranlr 
a  cemetery  lot,  directed  by  the  will  to  be  ere>.: 
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ed,  will  not  be  giTea  effact  b7  applyiiiK  It  to 
the  maintenmnce  of  a  ranlt  erected  on  the  lot 
by  testator.— Carlej  t.  Qceenwood  Oemetery 
(Sup.)  448. 

Where  testator  made  a  bequest  for  the  erec- 
tion of  a  Tanlt  on  his  cemetery  lot,  the  bequest 
cannot  be  giren  effect,  in  the  absence  of  the 
plans  and  specifications  referred  to  in  the  will. 
— Carley  v.  Oreenwood  Cemetery  (Sup.)  448. 

Executor  held  to  haTB  no  power  to  sell  land 
under  will.— Urbauer  t.  Cranstoun  (Sup.)  61K). 

ProlMte  of  will  will  not  be  refused  because  of 
mistake  of  fact  by  testator,  which  might  have 
led  him  to  have  made  another  proyision. — ^In  re 
Tousey's  WUl  (Sur.)  846. 

Probate  of  will  will  not  be  denied  because 
of  an  alleged  mistake  of  testatrix  in  stating 
that  she  had  no  direct  hdrs,  on  contest  of  an 
alleged  cousin  whom  she  had  not  seen  for  40 
years.— In  re  Tousey's  Will  (Sur.)  846. 

'V^ll  held  snflSciently  executed  in  presence  of 
testator.— In  re  Phillips'  Will  (Sur.)  1011. 

I  3.     Coastractton. 

A  will  held  to  rest  in  the  grandchildren  of 
testator  title  to  the  share  allotted  to  each  of 
his  children  on  the  death  of  sndi  child.— Thomp- 
son T.  Thompson  (Sup.)  223. 

Will  construed,  and  held,  that  the  surriyor  of 
two  sisters  took  the  whole  estate,  to  the  ex- 
clusion of  the  mother  of  the  deceased  bene- 
ficiary.—In  re  Cramer  (Sup.)  299. 

Will  construed,  and  interest  of  child  of  de- 
ceased legatee  held  not  a  vested  remainder. — 
Uafner  t.  Hafner  (Sup.)  456. 

Extra  allowance  cannot  be  made  to  defend- 
ant in  a  win  contest,  under  Code  CSt.  Proc.  gS 
3252,  3253.— Hafner  t.  Hafner  (Sap.)  460. 

Compensation  of  guardian  ad  litem  of  in- 
fants in  an  action  to  construe  a  will  held  based 
on  the  accrued  income  payable  to  them  under 
the  decree.— Hafner  t.  Hafner  (Sup.)  460. 

That  a  will  created  a  void  trust  of  income  to 
reduce  mortgages  on  the  estate  did  not  inyali- 
date  a  provision  of  the  same  trust  directing 
application  of  the  income  to  the  support  of  tes- 
tator's widow.— Siefke  T.  Siefke  (Sup.)  614. 

Will  construed,  and  rights  of  beneficiaries 
thereunder  determined.  —  Putnam  y.  Lincoln 
Safe-Deposit  Oo.  (Sup.)  808. 

Will  construed,  and  field,  that  devise  of  ab- 
solute fee  was  not  reduced  to  life  estate.— 
Gross  y.  Mathewson  (Sup.)  878. 

Will  construed,  and  held,  that  certain  lega- 
tees took  rested  remainders,  postponed  as  to 
enjoyment  of  principal  until  the  youngest  child 
reached  30  years  of  age. — Wright  v.  Meroein 
(Sup.)  936. 

Will  construed,  and  held  to  create  an  ex- 
press trust  to  pay  over  the  income  to  son  of 
testatrix  for  life.— Wright  v.  Mercein  (Sup.) 
936. 

Lawful  issue  of  son  held  to  Include  dtildren, 
and  not  grandchildren.— Wright  T.  Hercein 
(Sup.)  936. 


Will  constrned,  and  devisa  in  tmst  Mi  a 
gift,  which  became  absolute  on  the  death  of 
the  executrix,  who  had  personal  authority  over 
the  payments  under  the  trust.— In  i«  TorMr 
(Sur.)  1019. 

f  4.    Klghts  and  llabllltiM  of   doTlsees 
mad  lecataes. 

Where  testator  devised  his  estate  to  his  chil- 
dren in  equal  shares,  and  two  of  his  sons  were 
subscribing  witnesses,  he  did  not  die  intestate 
as  to  the  shares  of  such  sons.— Martineau  v.  Bi- 
monson  (Sup.)  185. 

Where  testator  devised  his  residuary  estate 
to  his  sons  and  daughter  in  equal  shares,  and 
two  of  the  sons  were  subscribing  witnesses  to 
his  will,  the  shares  of  such  sons  held  to  pass  to 
the  other  legatees  as  a  class.— Martineaa  t.  SI- 
monson  (Sup.)  185. 

Provisions  of  will  construed,  and  held  to  re- 
quire the  distribution  of  the  entire  income  at 
once.— Hafner  v.  Hafner  (Sup.)  456. 

Will  construed,  and  held  not  to  entitle  admin- 
istrator of  child  of  deceased  legatee  to  income 
accruing  after  the  child's  death.— Hafner  v. 
Hafner  (Sup.)  4B6. 

A  provision  for  the  reduction  and  payment  of 
mortgages  from  the  income  of  testator's  estate 
held  void,  as  against  the  paramount  Intention 
of  the  testator.— Siefke  v.  Siefke  (Sup.)  614. 

A  legacy  does  not  bear  interest  until  a  year 
from  the  appointment  of  an  administrator. — 
Goodwin  v.  Crooks  (Sup.)  678. 

Where  land  charged  with  the  support  of  the 
testator's  daughter  was  devised  by  him  to  bis 
son,  who  accepted  the  legacy,  held,  that  the  son 
was  charged  with  the  duty  of  furnishing  her 
support,  and  she  could  not  be  compelled  to  ac- 
cept it  at  the  request  of  any  one  in  possession 
of  the  property. — Sommers  v.  Sommers  (Sup.) 
866. 

Will  construed,  and  right  of  benefida^  there- 
under determined.— Olcott  v.  Ossowski  (Sup.) 
917. 

Legacy  construed,  and  held  demonstrative, 
but  not  specific— Olcott  y.  Ossowski  (Sup.) 
917. 

Where  a  will  directs  that  the  income  of  tes- 
tator's property  be  paid  to  certain  persons  for 
life,  remainder  over,  the  life  tenants  are  enti- 
tled to  the  first  years  income.— In  re  Austin's 
Will  (Sup.)  losa 

Where  a  will  directs  that  testator's  property 
be  converted  into  certain  securities,  and  that 
the  income  be  paid  to  certain  persons  for  life, 
the  income  before  such  conversion  is  effected 
goes  to  the  life  tenants.— In  re  Austin's  Will 
(Sup.)  1036. 

WITNESSES. 

See  "Evidence." 

Change  of  venne  for  convenience  of  witnesses, 

see  "Venue,"  $  1. 
Experts,  see  ''Evidence,"  1 11. 

I    1.    Competemoy. 

Under  Code  Civ.  Proc.  f  829,  evidence  by  a 
daughter  of  decedent  held  not  admissible  in  an 
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action  agalnat  the  wife  as  administratrix, 
where  the  question  at  issue  is  as  to  the  owner- 
ship of  money  as  between  the  administratrix 
and  the  heirs. — In  re  Meehan  (Sup.)  9. 

Under  Code  Civ.  Proc.  f  829,  It  was  error  to 
permit  an  ezecntor  to  toatitr  in  explanation 
of  decedent's  account  against  him,  where  such 
testimony  contained  a  conclusion  based  on  an 
aerreement  between  the  executor  and  the  de- 
ceased.—In  re  Arkenburgh's  Estate  (Sup.)  12S. 

In  suit  against  executor  to  establish  contract 
with  testator,  claimed  to  have  been  made  with 
plaintifTs  parents  at  their  home  at  certain  time, 
held  error  to  exclude  plaintiff's  testimony,  ander 
Code  Cir.  Proc.  §  829,  that  he  saw  testator 
there  at  time  claimed.  —  Hamlin  t.  Stevens 
(Sup.)  265. 

A  mortgagor  is  not  interested  in  the  event 
of  an  action  between  his  wife  and  the  execator 
of  the  will  of  the  deceased  mortgagee  to  deter- 
mine which  is  the  owner  of  the  mortgage,  and 
hence  is  not  disqualified  as  a  witness  in  her 
behalf  by  Code  Oiv.  Proc.  i  829.— Bouton  v. 
Welch  (Sup.)  407. 

Under  Code  Civ.  Proc.  i  836,  providing  that 
a  patient  may  waive  the  incompetency  of  a 
physician  to  testify  as  to  consultations,  gen- 
eral testimony  by  the  patient  as  to  injuries 
and  treatment  was  not  a  waiver. — Fox  v. 
Union  Turnpike  Co.  (Sup.)  651. 

Under  Code  C&y.  Proc.  §  835,  it  was  not  er- 
ror, in  a  prosecution  for  conspiring  falsely  to 
maintain  an  action,  to  compel  the  attorney  for 
the  accused  in  the  civil  action  to  present  the 
original  summons  and  complaint — People  v. 
Petersen  (Sup.)  941. 

In  a  prosecution  for  conspiring  falsely  to 
maintain  an  action,  the  attorney  who  was  re- 


tained' In  the  dvU  action  by  defendant  in  tlut 
action  Was  not  competent  to  testify  to  com- 
munications made  to  him  after  he  was  reu  c- 
ed.— People  v.  Petersen  (Sap.)  911. 

f  2.     Eygtn  I  nation. 


A  question  assuming  a  fact  not  in_  proof  Mi 
operly    excluded. — Sm""  " 

Ot.  N.  y.)  751. 


properly    excluded.— Smith   v.    M<^wee  {GCT 


f  8.     Credibility,   ImpeaekaMst,   eontra* 
dletlaii,  and  oorr4>1ior«tloa. 

A  witness  cannot  be  impeached  by  evideiici 
that  be  has  previonsly  made  statements  contn- 
dictory  of  me  testimony,  onless  his  attention 
was  called  to  sncfa  statements.  —  Bouton  t. 
Welch  (Sup.)  407. 

WORK  AND  LABOR. 

Liens  tor  work  and  materials,  see  "Mecbtnin 
Liens." 

Where  plaintifTs  testimony  that  he  perforo- 
ed  certain  work  on  a  gas  main  at  defend&at'i 
instance  and  request,  and  on  a  promise  to  pij 
him  therefor  independently  of  the  original  con- 
tract, was  uncontradicted,  he  waa  entitled  tc> 
recover  the  reasonable  valae  ot  the  wo^- 
Rnbln  t.  Isaacson  (Svp.)  9t9. 

WRITS. 

See  "Process." 

Particular  writs,  see  "Certiorari";  "Kxecotios'': 

"Habeas   Corpos";    "InJoBction'':    "Maadi- 

mus";  "Review." 

YEAR. 

Estates  for  years,  see  "Landlord  and  TVntot" 
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